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PREFACE. 


This Volume is published with the permission of the Government of India? 
and is a continuation of the Volume published by me in 1890. It brings the cases 
up to the end of 1893, and in the case of the Calcutta Series of Eeports up to the 

r 

number for June 1894^. Taken together with the Digest in five Volumes compiled 
by me for the Government of India and with the Volume of cases from 1887 to 
1889, this Volume completes a Digest of the whole of the Eeports in the four High 
Courts from 1862 to 1893, and of the Privy Council cases from 1836 to 1893. 


Calcutta, 

September 1894, 


J. V. W, 


TABLE OF REPORTS DIGESTED. 


Txdian Law Eeports, Calcutta Series 
Indian Law Eeports, Madras Series 
Indian Law Eeports, Bombay Series 
Indian Law Eeports, Allahabad Series 
Law Eeports, Indian Appeals ... 


... Vols. XVII, XVIII, XIX and XX. 
... Vols. XIII, XIV, XV and XVL 
... Vols. XIV, XV, XVI and XVII. 

Vols. XII, Xlll, XIV and XV, 

... Vols. XVII, XVIII, XIX and XX 




ERKATA AND CORRIGENDA. 


Ool. SSj case 31, reference te case/or 420 ” read 520.” 
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Col. 462, reference to case/cr “ I. L. R. 17 I. A.” read •• L. R. 17 I. A.” 

Col. 480 top of column /o?’ •• Hindu Law, Widow ” read Hindu Law—Wdil. 

Col. 521 under heading “Joinder of Causes of Action ” insert [“ Olcil Procedure Code s. 44. — Suit for 
mortgage delt with alternatiee ^prayer for sale.'\ A suit for recovery of a mortgage debt with an 
alternative prayer for sale of the mortgaged property, is not a suit for recovery of immoveable 
property within the meaning of s. 44 of the Civil Procedure Code. Govinda v. Mana Vikraman 
Mana Vikraman i\ Govinda. 

• [I. L. R. 14 Mad. 284.” 

Col. 698 for " 998 ” read ‘‘ 698 ” for number of column. 

Col, 1130 top of column for " Vendor of Jury ” read Verdict of Jury.’ 

Col, 1137, case 1, name of case/(??’ “ Harilal” read ‘‘ Harilal Harjivandas.” 
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ACT, 1847— IX. 
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1873- XIX. 
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1876— V. 

1876— XI. 
1876-XVIII. 



TABLE OF HEADINGS. 


Acfc,1877 — I. 

1877—111. 

1877 - XV. 
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4. Costs, 
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(J) Parties to Suits. 
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9. Orders. 

10. Probate. 

11. Receivers. 

12. Sale in Execution of Decree. 
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1. Acquittals, Appeals FROM. 

2. Acts. 
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(a) Appealable Orders. 
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2. Practice and Procedure. 

3. Criminal Oases. 

Appellant, 
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1810— XIX. 

1812— V. 

1817— XII. 
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s. 
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s. 

84. 

s. 
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108. 
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111. 

s. 

120. 

s. 

149. 

s. 

150. 

s. 

158. 

s. 

170. 

s. 

173, 

s. 

174. 

s. 

188. 


Sch. Ill, Art. 2. 
Sch. Ill, Art. 3, 
ScD. Ill, Art. 6. 

Bequest for charitable uses. 
Bequest for masses. 
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Bequest for religious purposes. 

Betting on rainfall. 

Bhagdari tenure. 

Bhunihari register. % 

Bidders at Court-sale. 
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Blindness, disqualification of. 
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BOMBAY ABKARI ACT (BOMBAY 
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186 .S— 11 . 

] 863— VII. 

1867— III. 

1867— VII. 

1868— IV. 
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1878— IV. 

1878— V. 
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OP 1869). 

BOMBAY DISTRICT MUNICIPAL 
ACT (BOMBAY ACT VI OP 1873). 

Bombay District Police Act (Bombay Act VII of 
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BOMBAY LAND REVENUE ACT 
(BOMBAY ACT V OP 1879). 

BOMBAY MUNICIPAL ACTS (BOM- 
BAY ACTS III OP 1872 AND IV 
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Bombay Regulation. 

1827—11. 

1827— V. 

1827-VIII. 

1827— XVI. 

1827— XVII. 

1827-XXIX. 

BOMBAY REVENUE JURISDICTION 
ACT (X OP 1876). 

Bond. 

Books. 

Bought and sold notes. 

Boundaries. 


BOUNDARY. 

Boundary marks. 

Breach, of the peace. 

Bribe, offer of, to public officer. 

Broach and Kaira Encumbered Estates Act (XXI 
of 1881). 

Buddhist law. ^ 

Buildings. 

Bull set at large in accordance with Hindu reli- 
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Burmah Courts Act* (JX of 1889). 

BURMESE LAW— DIVORCE. 

Bye-laws of Bombay Port Trust. 

CALCUTTA MUNICIPAL ACT (BEN- 
GAL ACT IV OP 1876). 

CALCUTTA MUNICIPAL CONSOLIDA- 
TION ACT (BENGAL ACT II OP 
1888). 

CALCUTTA POLICE ACT (BENGAL 
ACT IV OP 1866). 

Canara Forest Rules. 

Cantonment Act (Bombay Act III of 1867), s. 11. 
Cantonment Act (III of 1880), repeal of. 

CANTONMENTS ACT (XIII OP 1889). 

Cantonment Committee, suit against. 

CARRIERS. 

Carriers Act (III of 1866). 

Caste. 

Caste prejudices. 

Cause of action. 

Ceremonies. 

CERTIFICATE OP ADMINISTRA- 
TION. 

1. Certificate under BoiiBAY Regulation 

VIII OP 1827. 

2. Right to Sue or Execute Decree with- 

out Certificate. 

3. Nature and Form of Certificate. 

4. Procedure. 

Certificate of attendance at lectures. 

Certificate of entrance to Uncovenanted Service 
Family Pension Fund. 

Certificate of guardianship. 

Certificate of Political Agent. 

Certificate of sale. 

Certificate of title. 

Certificate required by rules under Stamp Act 
Certificate under Bengal Act VII of 1880. 

CESS. 

Cess Act. 

Chairman. 

CHAMPERTY. 

CHARGE. 

1. Form op Charge. 

2. Alteration or Amendment op Charge. 

CHARGE TO JURY, 

1. Misdirection, 
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Charitable bequest. 

“ Charitable purposes.” 

Charitable uses, bequest to. 

Charities,, 

Charter Act (24 and 2.5 Viet., c. 104), s. 16. 

CHARTER-PARTY. 

OHEATINa. • 

Cheque, pajment of. 

Child. 

Child-wife. , . 

OHOTA NAGPORB ENCUMBERED 
ESTATES ’acts (VI OP 1876, AND 
V OP 1884). 

Chota Nag-pore Tenures Act (Bengal Act II of 
1869). 

CIVIL PJROOEDURB CODE (ACT XIV 
OF 1882). 

s. 54. 
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s. 154. 
s. 230. 
s. 232. 
s. 244. 

1. Questions in Execution of Decree. 

2. Parties to Suits. 

s. 257A. 
s. 258. 
s. 544. 
s 575. 

Civil Procedure Code Amendment Act (VII of 
1888). 

Civil Pn^cedure Code Amendment Act (VI of 
1892). 

CLAIM TO ATTACHED PROPERTY. 

CLUB. 

Co-defendant. 

Coercion. 

Coin. 

COLLECTOR. 

Collusion. 

Commission. 

COMMISSION— CIVIL CASES, 

COMMISSION— CRIMINAL OASES. 

Commission agent. 

Commissioner. 

Commissioners. 

Commitment. 

Companies Act (VI of 1882). 

COMPANY. 

1, Formation and Registration. 

’ 2. ARTICLES OP Association and Liability 
OF Shareholders. 

3. Transfer op Shares and Rights of 

Transferees. 

4. Meetings and Voting. 

5. Winding up. 

(a) General Cases. 

(&) Duties and Powers of Liquidators. 


COMPENSATION. 

1. Compensation to Accused on Dismissal 
op Complaint. 

Competent Court. 

Complainant. 

COMPLAINT. 

1. Institution op Complaint and neces- 
sary Preliminaries. 

Composition -deed. 

COMPOUNDING OFFENCE. 
COMPROMISE. 

1. Compromise op Suits under Civil Pro- 
cedure Code. 

Compulsion as an excuse for crime. 

Concurrent judgments on fact. 

Condition precedent. 

Condition prestraining alienation. 

Conditions of sale. 

CONFESSION. 

1. Confessions to Magistrate. 

2. Confessions to Police-officers. 

3. Confessions of Prisoners tried jointly. 
Consent of parties. 

Consideration. 

Consignor and consignee. 

CONTEMPT OF COURT. 

1. Penal Code, s. 174. 

2. Penal Code, s. 176. 

Continuing right. 

CONTRACT. 

1. Construction op Contracts. 

2. Conditions Precedent. 

8. Bought and Sold Notes. 

4. Wagering Contracts. 

5. Alteration op Contracts. 

(^) Alteration by Party. 

( I /) Alteration by Court (Inequitable 
Contracts). 

CONTRACT ACT (IX OF 1872), 
s. 23. 

Illegal Contracts. 

( a ) Against Public Policy. 
s. 25. 
s. 27 . 
s. 56. 

Contractors. 

Contribution. 

Contributory, liability of. 

Conversion. 

Convert from Hinduism to Mahomedanism. 
Converts from one sect of Hinduism to another.'^ 
Converts to Christianity. ’ " 

Conveyance. 

Coparcenary. 

Copy of decree and judgment, time necessary for- 
obtaining. 

Copy of document filed with plaint. 

COPYRIGHT. 

Coroners Act (IV of 1871), s. 25. 
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CORPORATION. 

CO-SHARERS. 

1. General Rights^in Joint Property. 

2. Enjoyment of Joint Property. 

3. Suits with respect to Joint Property. 

COSTS. , * 

Special Cases. 

Admiralty or Vice-Admiralty. 
Appeal 

Attorney and Client. 

Mortgage. 

Official Assignee. 

Preliminary Issue. 

2. Taxation of Costs. 

3. Costs out of Estate. 

COUNSEL. 

Court. 

Court-fees. 

COURT-FEES ACT (VII OP 1870). 

Court of Wards. 

COURT OP WARDS ACT (BENGAL 
ACT IX OP 1879). 

Cousins, 

Covenant. • 

Creditor. 

Criminal case. 

Criminal force. 

Criminal misappropriation. 

CRIMINAL PROCEEDINGS. 

Criminal Procedure Code (Act XXV of 1861), S. 6. 

CRIMINAL PROCEDURE CODE (ACT 
X OP 1882). 
s, 238. 
s. 289. 
s. 342. 
s. 350. 
s. 437. 
s. 487. 
s. 523. 
s. 540. 

Criminal Procedure Code Amendment Act (IV of 
1891). 

Crops. 

Cross-appeals separately heard. 

Cross- oases tried together. 

Cross-decrees. 

Cross-examination, 

Crown. 

Cruelty. 

CULPABLE HOMICIDE. 

Cultivator. 

CUSTODY OP CHILD, 

CUSTOM. 

Cutchi Memons, 

DACOITY. 

Damage. 


DAMAGES. 

1. Suits for Damages. 

( a ) Breach op Contract. 

(^) Torts. • 

2. Measure and Assessment of Damages 

( a ) Breach of Contract. 

3. Remoteness of Damages. 

Damdupat, rule of. 

Dancinyf-girls. 

Dauiifh ters. 

Deadly weapon. ' . 

Deaf and dumb person. 

Debt. 

Debtor. 

DEBTOR AND CREDITOR. 

Debts, 

Declaratory decree. 

DECLARATORY DECREE, SUft? FOR. 

1. SUIT.S CONCERNING DOCUMENTS. 

2. Adoption. 

.3. Reversioners. 

4. Declaration of Title. 

6. Endowment. 

6. Orders of Criminal Courts. 

7. Miscellaneous Suits. 

DECREE 

1. Form op Decree. 

( a ) General Oases. 
lb ) Mortgage. 

Ig) Possession. 

2. Construction of Decree. 

{ a ) General Oases. 
lb ) Mortgage. 

Ig) Pre-emption. 

3. Alteration or Amendment op Decree. 
Decree-holder. 

DEED. 

1. Construction. 

2. Proof of Genuineness. 

DEFAMATION. 

Defendant. 

Defendants.' 

DBKHAN AGRICULTURISTS 
RELIEF ACT (XVII OP 1879). 

Delay caused by act of Court. 

Delivery. 

Delivery order. 

Deo Estates Act (IX of 1886), s. 1. 

Deposit of arrears of rent. 

Deposit of costs of appeal. 

DEPOSIT OP TITLE-DEEDS. 

Deposit with bank. 

Depositary. 

Deposition signed by witness. 

Depositions. 

DEPUTY COLLECTOR, JURISDIC- 
TION OP. 

Deputy Commissioner of Police, powers of. 
Desertion. 

Directors, refusal of, to register shares. 
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Disability to contract. 

Disaffection, exciting-. 

Disapprobation of acts of Government, expression 

of. , 

Discontinuance of possession. 

Discovery. 

Discretion of Court. 

Dishonour. • 

Dismissal of suit. 

Disqualification. * 

Distraint. 

District Judge, duty of. 

DISTRICT JURISDICTION 

OP. 

Divesting of estate. 

Divorce. 

DIVORCE ACT (IV OP 1869). 

Document. 

Documents, affidavit of. 

Doaficile. 

Donatio Mortis causa. 

Dower. 

Drawback, • 

Drawer, liability of 
Duinbnes, 

Dure.^.'i. 

EASEMENT. 

Easements Act (V of 1882). 

EJECTMENT. 

Election 

Embiemen ts. 

ENCROACHMENT. 

Endoresnient. 

ENDOWMENT. 

ENGLISH LAW. 

ENHANCEMENT OP RENT. 

1, Liability to Enhancement, 

EQUITABLE MORTGAGE. 

Equity of retiouiption, 

BSCA.PB PROM CUSTODY. 

ESTOPPEL 

1. Denial op Title. 

2. Estoppel by Deeds and other Docu- 

ments. 

3. Estoppel by Judgment. 

4. Estoppel by Conduct. 

European British subject. 

EVIDENCE— CIVIL CASES. 

1. Mode op Dealing with Evidence. 

2. Decrees Judgments and Proceedings 

in former Suits. 

( a ) Decrees and Proceedings not ititer 
partes. 

3. Maps. 

4. Miscellaneous Documents. 

{a) Books. 

(b) Begisters 

(o) Majib-ul aez. 


EVIDENCE— CIVIL CASE S—conlmued. 

5, Secondary Evidence. 

( a ) Unstamped or Unregistered Docu- 

ments. c" 

(b) Lost or Destroyed Documents. 
EVIDENCE— CRIMINAL CASES. 

1. Consideration op, anj? Mode op dealing 

WITH, Evidence. 

2. Depositions. 

3. Examination and Statements of Ac- 

cused. 

4. Statements to Police-officers. 

EVIDENCE— PAROL EVIDENCE. 

1. Varying or Contradicting Written 
Instruments. 

EVIDENCE ACT (I OP 1872). 

Examination of accused person. 

Excommunication . 

EXECUTION OP DECREE. 

1. Effect of Change of Law pending 

Execution. 

2. Proceedings in Execution. 

3. Application for Execution and Power 

of Court. 

4. Orders and Decrees of Privy Council. 

5. Decree to be Executed after Appeal 

or Review. 

6. Decrees under the Rent Law. 

7. Notice of Execution. 

8. Transfer of Decree? for Execution, 

AND Power of Court as to execution 
OUT op its jurisdiction. 

9. Decrees op Courts op Native States. 

10. Mode of Execution. 

(a) Generally. 

(b) Costs. 

(e) Maintenance. 

(d) Mortgage. 

11. Execution by and against Representa- 

tives. 

12. Joint Decree, Execution of, and liabi- 

lity UNDER. 

13. Stay of Execution. 

Executor 

Exhibits, application to alter endorsement on. 
Expectancy. 

Extradition, 

Factor. 

FALSE CHARGE. 

FALSE EVIDENCE 
FALSE PERSONATION. 

Family, management, of. 

Family dwelling-house. 

FERRY. 

Fiduciary relationship. 

PINE. 

Firm. 

FISHERY, RIGHT OF. 

Foreclosure. 
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FOREIGN COURT, JUDGMENT OP. 

Foreign Court, jurisdiction of. 

Foreign Court, record of. 

. Foreign territory, ofl^nce committed in. 
Foreigner, suit against. 

Forest, mortgage of. ^ 

Forest Act, 

FOREST ACT (VII OP 1878). 

Forfeit. 

Forfeiture. 

FORGERY. 

France, law of. 

Franchise, right of. 

FRAUD. 

1. Alleging OB Pleading One’s Own Fuaud. 

2. Effect op Fraud. 

Fraudulent preference. 

“ Fraudulently,” meaning 
Freight. 

Further enquiry. 

‘‘Gain.” 

GAMBLING. 

Gambling. 

General average, liability for. 

General Clauses Consolidation Act (I of 1868). 
Gift. 

Gomasta. 

Goods, suit for price of. 

Government. 

Government revenue. 

Government Solicitor. 

GRANT. 

1. Construction of Grants, 

2 . Effect of Grant. 

3. Resumption or B evocation of Grant. 

Grievous hurt. 

Grounds of appeal. 

Guarantee. 

GUARDIAN. 

1, Appointment. 

2. Duties and Powers of Guardians. 

GUARDIANS AND WARDS ACT (VIII 
OP 1890). 

Guardianship, certificate of. 

GUJARAT TALUKDARS ACT (BOM- 
BAY ACT VI OP 1888). 

Habeas Corpus. 

Hat. 

Hearsay Evidence. 

HEREDITARY OPPICB. 

HEREDITARY OPPICES ACT (BOM- 
BAY ACT III OP 1874). 

Hereditary Offices Regulation (Madras Regulation 
VI of 1891). 

HIGH COURT, JURISDICTION OP. 

1. High Court, Bombay— Civil. 

2. High Court, Calcutta— Civil. 

3. High Court, Madras— Criminal. 


I High Court, power of. 

I Hindu law. 

HINDU LAW— ADOPTION. 

1. Requisites FOR Adoption. 

( a'j Authority. 

(h) Ceremonies. 

2. Who may or may no's adopt. 

3. Who may or may not be adopted. 

4. Second, SIxMULtaneous and Conditional 

Adoptions. 

5. Effect of aIdDption. 

HINDU LAW— ALIENATION. 

1. Restraint on Alienation. 

2. Alienation by Father. 

3. Alienation by Widow. 

( a ) Income and Accumulations. 

( b ) Alienation for Legal Necessity. 

( e ) What constitutes Legal Necessity 

HINDU LAW— CUSTOM. 

1. Adoption. 

2. Endowment. 

3. INHEIHTANCE. 

5. Marriage. 

HINDU LAW— ENDOWMENT. 

1. Creation of Endowment. 

2. Succession in Management. 

8. Dismissal of BIanager. 

4. Transfer of Right of Worship. 

5. Alienation of Endowed Property. 

HINDU LAW— FAMILY DWELLING- 
HOUSE. 

HINDU LAW— GIFT. 

1. Requisites for Gift. 

2. Power to make and accicpt Gifts. 

8. Construction of Gifts by Will or Deed. 

HINDU LAW— GUARDIAN. 

1. Powers of Guardians. 

HINDU LAW — HUSBAND AND 
WIPE. 

HINDU LAW— INHERITANCE. 

1. Authorities on Law^ op Inheritance. 

2. Special Laws. 

( a ) Rajbansis. 

( b ) Jains. 

3. General Heirs. 

( a ) Sapindas. 

4. Special Heirs. 

( a ) Males. 

Adopted Son. 

Cousin. 

Grandfather. 

Step-sistepJs Son. 

Uncle. 

( b ) Females. 

Father’s Sister. 

Grand-daughter. 

Mother. 

Sister. 

Son’s Widow. 

Widow. 
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HINDU L^W— INHSRITANOE— 

nued. 

0. Illeg-itimate Children. 

6. Dancing Girls. 

7. Impartible Property. 

8. Joint Property and Survivorship. 

9. Keunion. 

10. Divesting of. Exclusion from, and For- 
feiture OF, INHI^RITANCE.— 

(r.) Insanity. 

(b) Marriage. 

HINDU LAW— JOINT FAMILY. 

1. Presumption and Onus of Proof as to 

Joint Family. 

2. Nature OF. and Interest in, Property.— 

(a) Acquired Property. 

H. Debts AND Joint Family Business. 

4. PowEus»oF Alienation by Members,— 

(r) Manager. 

(Jj) Other Members. 

0. Sale op Joint Famija" Property in 

Bnecution of Decree and Rights of 
Purchasers. ^ 

HINDU LAW— MAINTSNANOS. 

I. Form OF Allowance and Calculation of 

Amount, 

2. Right to Maintenance, — 

(a,) General Cases. 

(h) Brother's Widow. 

(V) Widow, 

(d) Wife. 

HINDU LAW— MARRIAGE 
HINDU .LAW— PARTITION. 

1. llEQOisiTES FOR Partition. 

2. Property liable or not to Partition. 

B. Partition of Portion op Property. 

4. Bight to Account on Partition. 

5. Right to Partition — 

(^) Purchaser from Co-Parcener. 

. (b) Son, 

(c) Widow. 

G. Shares on Partition.— 

(a) Mother. 

(b) Purchasers, 

((?) Widow, 

HINDU LAW— REVERSIONERS. 

1. Powers of Bbversionep.s to Bestrain 

Waste and Set Aside Alienations. 

2. Surrender by Widow to Beversioners. 

3. Conveyance by Widow with Reversion- 

er's Consent. 

HINDU LAW— STRIDHAN. 

1. Description and Devolution ofStpvIdhan. 

HINDU LAW— USURY. 

HINDU LAW— WIDOW. 

1. Interest in Estate of Husband.— 

(a) By Inheritance. 

(b) By Deed, Gift or Will. 

2. Power op Widow.— 

(^/) Power, of Disposition or Alienation. 

3. Disqualification. — 

CO Un chastity. 

W, D 


HINDU LAW— WILL. 

1 . Power of Disposition 

2. Construction — 

CO Special Cases of^Construction. 

ADOPIION. 

Bequest to ^^dow on Account of 
Maintenance. « 

Charitable Bequest. 

Election, Doctrine of. 

Life Estate. 

Gift to a Class. 

Survivorship. 

Hindu Widov'A. 

Hindu Yvills Act (XXI of 1870). 

Holiday. 

Horoscope. 

HUNDI. 

HURT. 

HUSBAND AND WIFE. 

Idiotcy. 

Idol. 

Illegitimacy. 

Illegitimate son. 

Immoveable property. 

Impartible property. 

Impotence. 

IMPRISONMENT. 

Improvements. 

Inam. 

In am Commissioner. 

Inamdar. 

Indemnity, contract of. 

INFORMATION OF COMMISSION OF 
OFFENCE. 

Inheritance. 

Initials. 

INJUNCTION. 

1. Special Cases.— 

Breach op Agreement. 

(b) Execution op Decree. 

(if) Obstruction to Eights of Property. 
(J) Trade-mark. 

INSANITY. 

INSOLVENCY. 

1. Assignments by Debtor. 

2. Insolvent Debtors under Civil Proce- 

dure Code. 

INSOLVENT ACT (11 & 12 VIOT.O. 21) 

INSPECTION OF DOCUMENTS— 
CIVIL CASES. 

INSPECTION OP DOCUMENTS -CRI- 
MINAL CASES. 

Inspector, Municipal. 

Instalments. 

Insurance. 

Insurer. 

Intention -as evidenced by conduct. 


B 
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INTEREST. 

1. Miscellaneous Cases. 

(a) Money Lent. 

2. Omission to Stipulate foe ok Stipu- 

lated Time has Expired— 

(a) Decrees. 

{h) Contracts. ^ 

Interest Act (XXXII*of 1839). 

INTERROGATORIES. 

Irreg-ularity. 

Irrigation channels. 

ISSUES. 

1. Fresh or Additional Issues. 

Jaghir. 

Jains. 

Jalkar. 

Jettison. 

JOINDER OP CAUSES OP ACTION. 
JOINDER OP CHARGES. 

JOINDER OP PARTIES. 

Joint decree. 

Joint decree-holders. 

Joint family. 

Joint family business. 

Joint family representative for voting purposes. 
Joint landlords. 

Joint mortgagors. 

Joint property. 

Joint tenancy. 

Joint wrong-doers. 

Judge. 

Judges, difference of opinion between. 

JUDGMENT. 

1. Civil Cases. 

2. Criminal Cases. 

Judgment-debt. 

J udgment-debtor. 

JUDICIAL OPPICERS, LIABILITY OP. 

judicial proceeding. 

Judicial separation, suit for. 

JURISDICTION. 

1. Question of Jurisdiction — 

(^a) When it may be Raised. 

(b) Waiver of Objection to Jurisdic- 

tion. 

2. Causes of Jurisdiction— 

{a) Dwelling, Carrying on Business, 
or Working for Gain. 

(J) Cause of Action. 

8. Suits for Land. 

4. Admiralty and Vice-Admiralty Juris- 

diction, 

JURISDICTION OP CIVIL COURT. 

1. Caste. 

2. Customary Payments. 

5. Magistrates’ Orders, Interference 

WITH. 

4. OmcBs, Right to. 

6. Pottahs, 

6. RELIGIp:^!. 

X. Rent and Bbvenub Suits, Bombay." 

8. Rent and Revenue Suits, H.-W. P* 


JURISDICTION OP CRIMINAL COURT. 

1. General Jurisdiction. 

2. Native Indian Subjects. 

JURISDICTION OP REVENUE COURT. 

1. N,-W. P. Rent and Revenue Cases. 

2. Madras Regulations and Acts. 

Jury. • 

Justice, equity, and good conscience, doctrine of. 
Karnam. 

Khoti tenure. , , 

KIDNAPPING. 

Labourer. 

Laccadive Islands. 

Laches. 

Land, Acquisition of. 

LAND ACQUISITION ACT (X OP 
1870). 

LAND REGISTRATION ACT (BENGAL 
ACT VII OP 1876). 

Land revenue. 

Land-holder. • 

LANDLORD AND TENANT. 

1. Liability for Rent. 

2. Nature of Tenancy. 

3. Alteration op Conditions of Tenancy— 

(a) Erection of Buildings. 

4. Transfer by Tenant. 

.5. Property in Trees, Wood, &c. 
e. Accretion to Tenure. 

7, Forfeiture— 

(a) Breach of Conditions. 

{b) Transfer of Tenancy. • 

(g) Denial of Title. 

8. Abandonment, Relinquishment, or Sur- 

render op Tenure. 

9. Ejectment— 

{a) Notice to Quit. 

10. Compensation for Improvements on 
Land. 

Laws Local Extent Act (XV of 1S74). 

LBASK. 

1. Construction. 

Leave to hid. 

Leave to sue. 

Legacy. 

Legal Practitioners Act (XVIII of 1879). 
Legitimacy. 

Leprosy. 

Letters in Post Office. 

LETTERS OP ADMINISTRATION. 

LETTERS PATENT, HIGH COURT. 

LETTERS PATENT, HIGH COURT, 
N.-W. P. 

LIBEL. 

LICENSE. 

LINE. 
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LIMITATION. 

1. Questioi?’ of Limitation. 

2. Act IX OF 1859. 

3. Act X of 1859. 

Limitation Act (XIV of 1859). 

LIMITATION ACT (IX OF 1871). 

LIMITATION ACT (XV OF 1877). 

s. 3. 
s. 4. 

•s. 5. 
s. 7. 
s, 8. 
s. 10. 
s. 12. 
s. 14. 
s. 15. 
s. 18. 
s. 19. 

:1. Acknowledgment of Debts. 

s. 20. 
s. 22. 
s. 23. 
s. 26. 
s. 28. 

Sch.II, Art, 11. 

Art. 13. 

Art. 30. 

Art. 47. 

Art. 49. 

Art. 62. 

Art. 64. 

Art. 66. 

Art 89. 

Art. 91. 

Arts. 95, 96. 
Art. 97. 

Art. 99. 

Art. 107. 

Art. 115. 

Art. 116. 
Art. 120. 
Art. 123. 

Art. 127. 

Art. 131. 
Art. 132. 

Art. 134. 

Art. 136. 
Art. 138. 
Art. 141, 
Art. 142. 

Art. 144. 

1. Interest in IkMOYEABLE Property. 


Xix 

LIMITATION ACT (XV OF 1877)— 

continued. 

2. Adverse Possession, 

4^rt. 145. 

Art. 147. 

Art. 148. 

Art. 15S. 

Art, 164. 

Art. 167. 

Art. 1750. 

Art. 177. 

Art. 178, 

Art, 179, 

1. Law applicable to Appxication bob 

Execution. 

2. Period from which Limitation PtUNS.— 

(a) Continuous Proceedings. 

lb) Where there has been an Appeal. 

3. Nature of Application. — 

(a) Generally. 

(b) Irregular or Defective Applica- 

tions. 

4. Step in Aid of Execution. 

5. Notice of Execution. 

6. Order for Payment at Specified Date. 

7. Joint Decree.— 

(a) Joint Decree-holders. 

Art. 180. 

Liquidator. 

LIS PENDENS. 

List of candidates at muuicipal election. 

Loan. 

Local Government. 

LOCAL INVESTIGATION. 

LUNATIC. 

Madras Abkari Act (Madras Act III of 1864). 
Madras Abkari Act (Madras Act I of 1866). 

Madras Act 1862— IV, 

1864—11. 

1864— III. 

1865— VII, s. 4, 

1865— VIII. 

1866— I. 

1871— III. 

1873-III. 

1873— III. 

1882— V. 

1884—1. 

1884—IV. 

1884— V. 

1887— 1. 

1888— III. 

1889— 1. 

Madras Civil Courts Act (Madras Act of III 1873). 

MADRAS DISTRICT MUNICIPAL- 
ITIES ACT (MADRAS ACT IV OP 
1884). 

MADRAS FOREST ACT (MADRAS' 
ACT V OP 1882). 
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MADRAS LOCAL BOARDS ACT 
(MADRAS ACT V OP 1884). 
MADRAS MUNifJIPAL ACT (I OP 
1834). 

M.'.draa Police Act (XXIV^of 1S.59). 

MADRAS POLfCB ACT (MADRAS 
ACT III OP 1888). 

Madras Regulation. 

1S03— II. 

MADRAS RSaULATION, 1803— XXV. 

1803— XXIX, s. 13. 

1803— XXXI I, 

1803-11. s. 41. 

1801— V. s. 8. 

1816— xn. 

1817— Yir, a. 12. 

1825— II. 

1831— IV. 

1831— VI. 

MADRAS RENT RECOVERY A-CT 
(MADRAS ACT VIII OP 1855). 
MADRAS REVENUE RE COVERT ACT 
(MADRAS ACT II OP 1884). 
MADRAS TOWNS IMPROVEMENT 
ACT (MADRAS ACT III OP 1871), 
s. 51. 

Ma(3ras Tillage Conrfcs Acfc (Madras Act I of 1880). 
Magistrate, duty of. 

MAGISTRATS, JURISDIOTION OP. 

1. G-ener.\l Jurisdictioj?". 

2. O’ransfer of Magistrate during Trial. 

3. Powers of Magistrates. 

4. Peferbnce by other Magistrates. 

5. Withdrawal of Cases. 

G. Special Acts.,— 

(a) Companies Act (TI op 1862). 

MAHOMEDjAN law ~ A C K N O W- 
LEDGMSNT. 

MAHOMEDAN LAW— CUSTOM. 
MAHOMEDAN LAW— DEBTS. 
MAHOMEDAN LAW— DOWER. 
MAHOMEDAN LAW— ENDOWMENT- 

MAHOMEDAN LAW— GIPT. 

1. Validity. 

MAHOMEDAN LAV/ — INHERIT- 
ANOE. 

Mahomed an Law-^ Joint family. 

Alahomedan Law— Marriage. 

MAHOMEDAN LAW— MOSQUE. 
MAHOMEDAN LAW— PRE-EMPTION. 

L.Ii^GHT OF PRE-'EMPTION. 

(//.) G-ensrally. 

{ h ) Co -S harers. 


MAHOMEDAN LAW— PRE-EMPTION 

— continued. 

2. Ceremonies. 

3. Profits after Sale. 

Utlaintenance. 

MAINTENANCE, ORpER OP CRIMI- 
NAL COURT AS TO. 

MAJORITY ACT (IX OP 1875). 

Malabar Compensation for Tenants Improvement 
Act (Madras Act I of 1887). ^ 

MALABAR LAW-ADOPTION. 

MALABAR LAW— CUSTOM. 

MALABAR LAW ENDOWMENT. 

MALABAR LAW— GIFT. 

MALABAR LAW— INHERITANCE. 

MALABAR LAW— JOINT FAMILT. 

MALABAR LAW— MORTGAGE. 

MALABAR LAW— WILL. 

MALICIOUS PROSECUTION. 

Malikana. 

Mamlatdar. 

MAMLATDAR, JURISDIOTION OF. 

MAMLATDARS COURTS ACT (BOM- 
BAY ACT III OF 1870). 

Man ager. 

Mapillas. 

Marginfil notes to Acts. 

Market, license for. 

MARRIAGE. 

MARRIAGE ACT (CHRISTIAN) (XV 
OF 1872). 

Married woman. 

Masses, trust for. 

MASTER AND SERVANT. 

IMaxim. 

Measurement of land, standard measure of dis- 
trict for. 

MERCHANT SHIPPING ACT, 185A 
(17 & 18 VICT. C. 104), Ss. 24, 26. 

MERGER. 

MESNE PROFITS, 

1. Mode of Assessment and Calculation. 

MINOR.. 

1. Liability on Contracts. 

2. Right '!o Enforce Contracts, 

3. Custody ob^ Minors. 

4. IlEPPESENTATlON OP MlNOR IN SuiTS. 

5. Bombay Minors Act (XX of 18G4). 

IM inority. 

Aiirasi right, evidence of. 
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Mirasidars. 

Mischief. 

Misdirection. 

Misjoinder of causes of action. 

MISJOINDBB OF PARTIES. 

Misrepresentation, effect of. 

Mistake. 

Mokurrari tenure, evidence of. 

Money. 

Money had and received. ’ 

MONEY PAID FOR BENEFIT OF 
ANOTHER. I 

Money paid, suit for. 

Money paid to save estate from sale. 

Money paid under protest. 

Money pa^d under reversed decree. 

MORTOAGS. 

1. Form of Mortgages. 

2. Construction op Mortgages. 

3. Power op Sale. 

4. Sale op Mortgaged Property — 

( a ) Mights op Motgagbes. 

(d) Purchasers. 

5. Marshalling. 

6. Redemption — 

,(a) Right of Redemption. 

(&) Redemption otherwise than on Ex- 
piry OP Term. 

(c) Mode op Redemption and Liability 
TO Foreclosure. 

7. FORECLOSURE-r- 

(a) Demand and Notice of Foreclosure. 

8. AtlCOUNTS. 

Mortgage-debt, apportionment of. 

Mortgagee 

Mortgagor, deposit by. 

Mortgagor and mortgagee. 

Mosque. 

Moveable property. 

Mulgeni tenure. 

MULTIFARIOUSNESS. 

Municipal election. 

Municipal inspector. 

Municipal officers, complaints by. 

Municipality. 

Munsif. 

MUNSIF, JURISDICTION OF. 

Murder. 

Mutual Assurance Society. 

Mutual credit. 

Native Chief, realization of revenue due to.' 

Native Christian. 

Native Converts Marriage Dissolution Act (SXI 
of 1866). 

Native Indian subjects. 

Native States, decrees of Courts of. 

Native States, record of Court attested by Judi- 
cial Officer of. 

Navigable river. 

NAWAB NAZIM’S DEBTS ACT (XVII 
OF 1873). 


NEGLIGENCE. 

Negotiable Instruments Act (XXVI of 1881.) 

NEWSPAPER. 

New trial. * 

Next friend. 

Non-appearance, dismissal Tor. 

Non-joinder of parties. 

North - We.stera Provinces Land .Revenue Act 
(XIX of 1873). 

NORTH-WESTERN PROVINCES 
RENT ACT (XII OF 1881). 
s. 56. 

North-Western Provinces Rent Act Amendment 
^Act (XIV of 1886). 

Notice. 

“Notification,” meaniag of. 

Notification of Government of India. 

NUISANCE. 

1. Under Criminal Procedure Code. 

2. Public Nuisance under Penal Code. 

OATHS ACT (X OP 1873). 

“ Object ” held sacred. 

Objection not taken in memo, of appeal. 

Objection taken on appeal. 

Obstruction in public road. 

Obstruction in tidal navigable river. 

Obstruction to rights of property. 

Occupancy ryot. 

Offence committed by alien in foreign state. 

OFFENCE COMMITTED ON THE 
HIGH SEAS. 

Offence committed out of jurisdiction. 

Office or emolument. 

Officer with powers of Civil Court. 

Official Assignee. 

ONUS PROBANDI. 

1. Claim TO Attached Property. 

2. Deeds, Suits to Enforce or Set Aside. 

3. Hindu Law— - 

(a) Alienation. 

4. Landlord and Tenant. 

5. Limitation and Adverse Possession. 

6. Money Lent. 

7. Possession and Proof op Title. 

8. Principal and Agent. 

2. Rent, Suits for. 

OPIUM ACT (I OP 1878). 

Order. 

Orders. 

OUDB ESTATES ACT (I OF 1869), 

Oude, law of. 

Oude Laws Act (XVIII of 1876). 

Oiide Loans of 18.38 and 1812, payments due under 
Oude Rent Act (XIY of 1868). 

Oude, Royal Family of, pension to. 

Outcast, succession to. 

Outcasts. 

Owner or occupier of land. 

Owners of adjoining estates. . 
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OWNERSHIP, PRESUMPTION OP. 

Ownership, right of, 

PANOHAYAT. 

Paper books, delivery of. 

Paper Carrency Act (XX of 1882). 

PARDANASHIN WOMEN. 

PARDON. 

Parsi. 

Parsi Marriage and Divorce Act (XV of 1865). 

PARSIS. 

PARTIES. 

1. Parties to Suits— 

( a ) Benamidar. 

(&) Collector. 

( c ) Government. 

Mortgages, Suits concerning. 
le ) Official Assignee. 

(/) Partition, Suits for. 

(y) Partnership, Suit jconceening. 

2. Suits by some of a Class as Kepresenta- 

TivES OF Class. 

3. Adding Parties to Suits— 

( a ) Plaintiffs. 

(b) Defendants. 

(o) Respondents. 

4. Substitution of Parties— 

(a) Plaintiffs. 

(b) Defendants. 

(c) Respondents. 

PARTITION. 

1. Right to Partition. 

2. Private Partition. 

3. Jurisdiction of Civil Court in Suits 

respecting Partition. 

4. Mode op Effecting Partition. 

Partner, suit by. 

Partners. 

PARTNERSHIP. 

Passengers infected with disease. 

Pasturage, right of. 

Patent, infringement of. 

Patni interest, purchase of, by zemindar, effect of. 
Patni tenure. 

Patnidar. 

Patwari. 

Pauper, application for leave to appeal as. 

PAUPER SUIT. 

1. Suits. 

2. Appeals. 

PAYMENT INTO COURT. 

PENAL CODE (ACT XLV OP 1860). 
s. 81, 
s. 124A. 
s. 148. 
s. 152. 
s. 173, 
s. 177. 


PENAL CODE (ACT XLV OP I860)— 

continued . 

s. 180. 
s. 182. 
s. 183. 
s. 186. 
s. 188. 
s. 212. 
s. 372. • 
s. 475. 

Penalty, 

Pension. 

PENSIONS ACT (XXIII OP 1871). 

Per-emption of appeal. 

Perjury. 

Permit for removal of rubbish. 

Perpetuities, rule against. 

PersoDge designatje. 

Persons not parties to suit, right of, to question* 
order in execution. 

Petition. 

Pilgrims, contract to carry. 

PLAINT. 

1. Form and Contents op Plaint— 

{ a ) Frame of Suits generally.- 
\ b ) Plaintiffs, 

{ o ) Defendants. 

2. Verification and Signature, 

8. Amendment op Plaint. 

4 , Rejection of Plaint, 

Plaintiff. 

PLEA. 

PLEADER. 

1. Appointment and Appearance, 

2. Remuneration. 

3. Removal, Suspension, and Dismissal. 

4. Purchase by Pleader at Sale in Exe- 

cution OF Decree. 

Pleadings. 

Pledge. 

PLEDGER AND PLEDGEE. 

POLICE ACT (XL VIII OP 1860). 

Police-diaries, 

Police-officer. 

Police-report. 

Policy of insurance. 

Political Agent. 

Poll. 

Portuguese Convention Act (IV of 1880). 

Port Trustees, Bombay. 

POSSESSION. 

1. Evidence of Title. 

2. Nature of Possession. 

3. Adverse Possession. 

POSSESSION, ORDER OP CRIMINAL^ 
COURT AS TO— 

1. Cases^ which Magistrate may Decide as- 
To Possession. 
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POSSESSION, ORDER OP CRIMINAL 
COURT AS TO — continued . 

2. Lpkelihood of Breach of the Peace. 

3. Parties to Proceedings. 

4. Evidence, Mode of Taking, Witnesses, 

(fee. 

5. Decision of TVIagistrate as to Posses- 

sion. 

6. Attachment op Property. 

7. Striking off Proceedings. 

8. Disputes as to Bight of Way, Water, 

&c. 

POST OFFICE ACT (XIV OP 1866)» 

Potta. 

Poverty of appellant. 

POWER OP ATTORNEY. 

Power of sale. 

PRACTICE. 

1. Civil Cases — 

ia) J^FPEAL. 

(I) Application after Bepusal. 

(c) Application by Person not Party to 
Suit. 

(^) Costs. 

le ) Inspection and Production op Docu- 
ments. 

C/) Letters op Administration, 

(y) Paper Books. 

( jh ) Rulings of High Court. 

(i) Sale by Beceiver. 

(J) Sale by Begistrar. 

( Ji ) Stay op Proceedings. 

2. Criminal Cases— 

{ a ) Petition for Bail. 

(&) Beference to High Court. 

PRE-EMPTION. 

1. Bight op Pre-emption. 

2. Construction of Wajib-ul-aez. 

Preliminary inquiry. 

PRESCRIPTION. 

1. Easements— 

[ a ) Bight op Way. 

(&) Bights concerning Water. 

PRESIDENCY MAGISTRATE. 

Presidency Towns Small Cause Court Act (XY of 
1882). 

Presumption. 

Primogeniture. 

PRINCIPAL AND AGENT. 

1. Authority of Agents. 

2. Liability of Agents. 

3. Commission Agents. 

PRINCIPAL AND SURETY. 

1. Bights and Liabilities of Surety, 

2. Discharge cf Surety. 

Priority of deeds. 

PRIVATE DEFENCE, RIGHT OF— 

Privilege. 


PRIVILEGED COMMUNICATION. 

Privy Council. 

PRIVY OOUNOIL,>PRAOTICE OP— 

1. Substitution op Appellant. 

2. Death of Par?y to Appeal. 

3. Concurrent Judgi-^ents on Facts. 

4. Be-hearing, 

PROBATE. 

1. Jurisdiction of District Court. 

2. To Whom Granted. 

3. Proof of Will. 

4. Opposition to, and Bevooation 

Probate. 

5. Effect. of Probate. 

Probate and Administration Act (V of 1881). 
Procedure. 

Process. 

PROCESS, SERVICE OP. 

Production of documents. 

PROMISSORY NOTE. 

1. Form. 

2. Execution. 

3. Assignment op, and Suits on. 

Property, description of. 

Property seized by Police. 

Proprietors of land, delimitation of land of adv 
joining. 

Prostitution. 

Provincial Small Cause Court Act (IX of 1887) . 

PUBLIC DEMANDS RECOVERY 
ACT (BENGAL ACT VII OP 1880.) 

Public document. 

Public duties, enforcement of. 

Public highway. 

Public nuisance. 

PUBLIC OFFICER. 

Public policy. 

PUBLIC SERVANT. 

Public worship. 

Publication. 

Purchase- money. 

Purchasers. 

Quarries. 

Question of fact. 

Question of law. 

Bailway, carriers by. 

Bailway Act (lY of 1879). 

Railway Act (IX of 1890). 

RAILWAY COMPANY. 

Railway receipts. 

Rash and negligent act. 

Receipt for deposit with Bank. 

RECEIVER. 

RECOGNIZANCE TO KEEP PEACE- 

Record of rights. 
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BEOORDBR OF RANGOON, JURIS- 
DICTION OF. 

Recurring right. ^ 

"Redemption. 
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A. DIG-EST 


THE HIGH COURT REPORTS, 

AND OF 

THE PRIVY COUNCIL REPORTS OF APPEALS FROM INDIA. 

1890—1893. 


( 1 ) 

ABANDONMENT OF TENURE. 

See Cases under Landlord and 
Tenant — Abandonment, Helin- 
QUISHMENT AND SURRENDER OF 

Tenure, 

ABATEM:ENTOPRE3SrT,aROUNDS FOR, 
See Bengal Tenancy Act, s 38. 

[I. L, R. 20 Calc. 579 
See Bengal Tenancy Act, s. lOL. 

[I. L. H, 20 Calc. 679 

ABKARI ACT. 

See Madras Abkari Act. 

ABKARI REVENUE. 

See Pensions Act, s. T. 

[I. L, R, 14 Bom. 573 

ABWABS, MEANING OF. 

See Cess. 

[1. L. R. 17 Calc. 131, 726 

ABETMENT. 

See Nuisance— Public Nuisance un- 
der Penal Code. 

[I. L, R. 14 Mad. 364 

ACCIDENT, LOSS BY. 

See Carriers. 

[I. L. R, 17 Calc. 39 

ACCOMMODATION DRAWER. 

See Principal and Surety — Dis- 
charge OP Surety. 

[I. L. R. 13 Mad. 172 

W,D 


( 2 ) 

ACCOMPLICE. 

See Charge to Jury— Misdirection. 

[I. L. R. 17 Calc. 642 

1. — l)ifovmer cognizant of offence — OniisHon to 
disclose commission of off'enGe7\ Where an inform^ 
er was, upon his own statement, cognizant of the 
commission of an offence, and omitted to disclose 
it for six days, the Court was not prepared to say 
that he was an accomplice ; but held that bis 
testimony was not such as to justify a conviction 
except where it was corroborated. IsHAN Chan- 
dra Chandra v, Queen-Empress. 

‘ [I. L. R. 21 Gale. 328 

2. — Evidence of an accomffice — Necessity of 
corro'boration — Comjpxdsion an eceense for crime — 
Pretence as evidence of common intention — Fear 
of instant death — Penal Code {Act NLV r/1860), 
ss, 31 and 91 — Eoidence Act (/ of 1872), s, 133 
— Power of High Court in Eevision.~\ The ac- 
cused, who were ciassers employed in the Revenue 
Survey Department, were charged, under s. 161 
of the Penal Code, with taking bribes from the 
ryots of certain villages. The only evidence 
againt the accused was that of persons who had 
either subscribed to the bribes or collected sub- 
scriptions or paid the money to the accused. They 
stated that they had offered the bribes, because 
-the ciassers had threatened to raise the assess- 
ment, cut down the hedges, and erect new bound- 
ary-marks. As regards this evidence, the trying 
Magistrate remarked that, even if all the wit- 
nesses for the prosecution were treated as accom- 
plices, it was open to him to convict on their 
uncorroborated testimony, as “ there was inherent 
truth in their statements, and circumstances 
existed which negatived the presumption of a 
conspiracy, and evidenced signs of truthfulness.” 
The Magistrate was also of opinion that there 
was a distinction between accomplices who volun- 

1 



( 3 ) DIGEST OE OASES. ( 4 ) 


ACCOMPLICE — continued, 

teered to assist in the receipt of illegal gratifica- 
tions and those "^ho assisted under compulsion. 
In the opinion of the Magistrate, the witnesses 
in the present case belonged to the latter class, 
and there was no reason to disbelieve their 
evidence. He, ^erefore, convicted the accused 
under s. .161 of the Penal Code, and sentenced 
them to rigorous imprisonment and fine: — Held, 
(Scott, J., dissenting,) thac the convictions were 
illegal, there being no evidence to corroborate 
the witnesses for the prosecution, all of whom 
were accomplices. Held, also (Scott, J., dissent- 
ing,) ihat there woas such error in the considera- 
tion by the Maud.<trate of the evidence as to pre- 
judice the accused, and such a failure of justice 
us to justify tbe Court in revision in setting aside 
the convictions. Per Curiam ; — The limits of 
the application of the doctrine of necessity as an 
excuse for an act otherwise criminal, are those 
prescribed in s. 94 of the Penal Code. Therefore 
witnesses who, in order to avoid pecuniary in- 
jury or personal molestation, ha<l offered or given 
bribes to a public servant were abettors of the 
offence of taking an illegal gratification, and their 
evidence should be treated as that of accomplices. 
By the law both of India and England the evidence 
of an accomplice is admissible, and a conviction 
is not illegal because it proceeds upon the uncor- 
roborated testimony of an accomplice; (s. 133 of 
the Evidence Act I cf 1872) But the presump- 
tion that an .accomplice is unworthy of credit, 
unless corroborated- in material particulars, has 
become a rule of practice of almost universal 
application. Per ScoTT. J. : — There may be, how- 
ever, cases of an exceptional character in which 
the accomplice evidence alone convinces a Judge, 
and if he acts on that conviction, with the charac- 
ter of the witnesses clearly present in his mind, 
a Revisional Court ought not to interfere, in the 
absence of other circumstances showing a want 
of judicial di-'Cretion. Per Jardine, J. : — The 
mere circumstance of a person being present on a 
lawful occasion does not raise a presumption of 
that person’s complicity in an offence then com- 
mitted so as to make s. 34 of the Penal Code 
applicable — Reg. v. Farler (8 C. & P., 106). Where 
the Magistrate on that ground did make that pre- 
sumption against an accused person, and applied 
the provisions of s. 34, he committed an error in 
law, and the High Court, as a Court of Revision, 
might acquit the accused. Queen-Empress v. 
Maganlal. 

ll. L. R. 14 Bom. 115 

Q.—Pvidence Ae^t (J of 1872), ss. 114 a 7 id 133 — 
Puilie Officer^ of-ei' of hrihe to — Co 7 ' 0 'ohorat'io 7 i,'\ 
A person who offers a bribe to a public officer is 
an accomplice. Per Birdwood, J. A convic- 
tion is not illegal merely because it proceeds on 
the uncorroborated evidence of an accomplice. 
Such evidence, being admissible, furnishes aslegal 
a basis for a conviction as any other evidence 
which is admissible. The omission to follow the 
-established rule of practice as to the corrobora- 
tion of such evidence does not constitute an error 
in law ; but where the evidence of an accomplice 


concluded. 

is not of a character to warrant the refusal of a 
Court to apply to it the maxim enunciated in illus- 
tration (J; of s. 1 14 of the Evidence Act (I of 1872), 
a conviction based on such evidence alone would 
be of questionable progprieby. Per Jardine, J., 
ss. 114 and 133 of the Evidence Act (I of 1872) 
are to be read together, and neither section is to 
he ignored in the exercise of judicial discretion. 
The illustration^ (Z^) of s. 114—“ that the Court 
may presume that an accomplice is unworthy of 
credit, unless he is corroborj'^ed in material par- 
ticulars” — is, however, the rule, and when it is 
departed from, the Court should sho .v, or it should 
appear that the circumstances justify, such depar- 
ture. Accordingly, where a conviction was based 
solely on the evidence of accomplices, .and the 
circumstances connected with the preparation and 
conduct of the case, as disclosed by the record, 
and portions also of the evidence adduced at the 
trial, showed that} it would not be proper to act on 
that evidence, the Court set aside the conviction. 
Queen-Empress v, Chagan Dayaram. 

I * [I. L, B. 14 Bom. 331 

I ACCOUNT. 

1 See Debtor and Creditor. 

} [I. L. R. 19 Gale. 174 

See Pledgor and Pledgee. 

[I. L. R. 19 Calc. 322 

Decree for— 

Sec Limitation Act, 1877, s. IS, 

[I. L. R. 17 Bom. 341 

— Liability to— 

See Onus Probandi — Principal and 
Agent. 

[I. L. R. 20 Calc. 847 

— Right to an— 

See Hindu Law — Partition — Right 
to Account on Partition. 

[i. L. R. 17 Bom. 271 

Suit for— 

See Bengal Act YI of 1863, s. 20. 

[I. L. R. 20 Calc. 425 

See Dekhan Agriculturists Relief 
Aot, s. 15D. 

[I. L. R. 16 Bom. 351 

See Limitation (Act X of 1869,) s. 33. 

[I, L. R. 20 Calc. 425 
See Mortgage — Redemption — Mode 
OF Redemption and Liability 
TO Foreclosure. 

[I. L. R. 16 Bom. 656, 659 note 

Suit for Balance of— 

See Limitation Act, 1877, Art. 64, 

[I. L. R. 16 Mad. 339 

See Set-off. 


£1. L. R. 13 All. 296 



( 5 ) 


DIGEST OF CASES. 


ACCOUNT SALES. 

See Principal and Agent — Commis- 

SION AGENTS. 

[I. L. R. 16 Mad. 238 

ACCOUNT STATED.^ 

See Limitation Act, 1877, Art. 61. 

[I. L. R, 16 Mad. 339 
[h L. R. 15 All. 1 

ACCOUNTS. 

See C^SES under Mortgage — Ac- 
counts. 

See Public Servant. 

[I, L. R. 15 Mad. 127 

, Between co-sliarers— 

See Pre-emption — Right* of Pre-em- 
TioN — Co-sharers. 

[I. L. R, 21 Calc. 496 

, Between mortgagee and mortgagor— 

See Decree— Form of Decree— Mort- 
gage. 

[I. L. R. 15 Bom. 692 

, Duty of Court to take— 

See Dekhan Agriculturists Relief 
Act, s. o. ^ 

, Order directing— 

See Appeal to' Privy Council— Cases . 
IN WHICH Appeal lies or not— 
Appealable Orders. 

[I. L. R, 14 Bom. 428 

ACCRETION. 

See Landlord and Tenant — Accre- 
tion TO Tenure. 

[I, L. R. 21 All. 233 

, Assessment of, to revenue— 

See Act IX of 1817. 

[I. L. R. 17 Calc. 590 

— Neto formation of alluvial lands — Hirers or 
change in course of rivers —Tidal navigahle river — 
Cause and nature of var iation in high water line.l 
The rules of English law, according to which the 
rights of the Crown or of riparian owners to ac- 
cretions caused by alluvion are determined with 
reference to the character of the river and the 
manner in which the accretion is occasioned, are 
applicable in British India unless excluded by en- 
actment or local usage. Accordingly, where a 
rapid variation in the natural high water line of 
a tidal navigable river in Malabar had been caused 
by acts unlawfully done by the tenants of the 
riparian owner that the Crown was en- 

titled as against the riparian owner to the accre- 
tion caused by such variation. Secretary of 
State for India v. Kadirikutti. 

[I. L. R. 13 Mad. 369 


( 6 ) 

ACCUMULATIONS. 

See Hindu Law— Alienation— Alien- 
ation BY Widow— Income and 
AccumulatioiJs. 

[1. L, R. 20 Calc. 433 

ACKNOWLEDGMENT. 

See Mahomed AN Law — Acknowledg- 
ment. 

[1. L. R. 15 All. 396 

See Stamp Act, 1879, s. 3. 

[L L. R. 14 'Bom. 511 

, Of debt— 

See Interest — Omission to Stipulate 
FOR OR Stipulated Time has 
Expired— Contracts. 

. [I. L. R. 14 Mad. 258 

See Limitation Act, 1877, s.- 7. 

[I. L. R. 13 Mad. 135 

See Cases under Limitation Act, 1877 ^ 
s. 19. 

See Limitation Act, 1877, Art. 64-.. 

.[I. L. R. 15 All. 1 

See Stamp Act, Sch. I, Art. 1. 

. [I. L. R. 15 All. 56 

, Of title— 

See Limitation Act, 1877, Art. 148. 

[I, L. R. 17 Bom. 173 

ACQUIESCENCE. 

See Estoppel— Estoppel by Conduct. 

[I. L. R. 16 Bom. 705 

See Landlord and Tenant— Compen- 
sation for Improvements on 
Land. 

[I. L. R. 17 Bom. 736 

See Mortgage— Sale of Mortgaged 
Property— Mortgagees Rights 

OF. 

[I. L. R. 14 Bom. 506 

—Equitahle Bsto;ppel — Landlord and tenant — Les- 
see tailing lease direct from zamindar — Suit hy 
occupancy-tenant to eject zamindar’’ s lessee.~\ 
Where a person took a permanent lease of a cal- 
tivatory holding direct from the zamindar without 
making any inquiries as to who were the culti- 
vators and on what tenure they held ; and where, 
the permanent lessee having commenced to build, 
one of the cultivators, being an ocoupancy-tenant, 
subsequently brought a suit in ejectment against 
him : — Held that the lessee should, by the know- 
ledge that the land was a cultivatory holding, have 
been put on his guard and have made inquiries as 
to the exact condition of the title, and not having 
done so the doctrine of equitable acquiescence 
could not be applied. Bisheshar Muirhead. 

[I. L. R. 14 All. 362 
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ACQUITTAL. 

See Cases under Revision— Criminal 
Cas|:s -Acquittals. 

~ — 5 Appeal froDS^ 

See Cas:^ under Appeal in Criminal 
Cases — Acquittal, Appeal 

EEOJI. 

ACT, APPLICATION OF, TO GROWN. 

See English Law. 

[I. L. R. 14 Bom. 213 

See Limitation Act, s. 26. 

[I. L. R. 14 Bom. 213 

ACT DONE IN OFFICIAL CAPACITY. 

See Subordinate Judge, Jurisdiction 
OF. 

[I. L. R. 15 Bom. 441 

ACT, 1838— XVI. 

See Mamlatdar, Jurisdiction oe. 

[I. L. R. 14 Bom. 372 

. 1838—XIX. 

See Merchant Shipping Act, 1851, ss. 
24, 26. 

[I. L. R. 14 Bom. 170 

, 1839-XXIV. 

See Revision— Civil Cases. 

[I. L, R. 16 Mad. 229 

, 1839— XXIV, s. 3. 

See High Court, Jurisdiction of— 
High Court, Madras— Criminal. 

[I. L, R. 14 Mad. 121 

Appeal under— 

See Limitation Act, 1877, s. 12. 

[I. L. R. 14 Mad. 365 

, 1839— XXXII. 

See Interest Act. 

, 1841-X. 

See Merchant Shipping Act, 1854, 
ss. 24, 26. 

[I. L. R. 14 Bom. 170 

, 1844-XIX. . 

See Cess. 

[I. L. R. 14 Bom. 526 

, 1846-XI. 

See Appeal in Criminal Cases—Acts— 
Act XI op 1816. 

[I. L. R. 15 Bom. 505 


ACT, 1847— IX. 

Asscs-wieyit to rccenne, Jimlity of, npoyi land 
within an estate permanently settled~~Non-l iahU Ity 
■to assessment of nlVuvlal land reformed with hi 
such an estate, no abatement having been 'made on 
account of y^rerhms dlluvion — Jurisdiction of the 
Civil Courts In regard to orders of revenve author- 
ities.'] A review of tlie legislation anterior to 
Act IX of 1847 shows that whilst it was intended 
to bring under assessment lands not inclnded in 
the permanent 'settlement, whether waste or 
gained by alluvion or dereliction from sea or 
rivers, yet all such lands as were comprised in 
permanently-settled estates were to be rigorously 
excluded from farther assessment. Lands includ- 
ed in the permanent settlement having afterwards 
been covered by water, and having then been 
formed again on the same site, Jield not to be 
lands gained ” from the river by alluvion or 
dereliction within the meaning of Regulation II 
of 1819, that expression being confined to mean- 
ing lands gained since the period of the settle- 
ment. The effect of Act IX of 1847 was merely 
to change the mode of assessment in the case 
of land already liable to be assessed under legis- 
ation in force when that Act became law. It 
was not the object of that Act to bring under 
liability land le-formed on the site of land pre- 
viously lost, within the area of a permanently- 
settled estate, the revenue upon which had been 
paid without abatement since the permanent 
settlement. Where an order of the Board of 
Revenue, purporting to be made under Act IX of 
1847, subjected land included in the permanent 
settlement to assessment, held that the District 
Civil Court had jurisdiction (which, therefore, 
might be invoked as a matter of right) to enter- 
tain a suit brought by the landowner contesting 
that order, and to declare it unauthorised by ia\v. 
Secretary of State for India r. Fahamidan- 
NissA Begum. 

[I. L. R. 17 Calc., 590 
[L. R. 17 I. A. 40 

Affirming Fahamidannissa Begum r. Secre- 
tary OF State for India in Council. 

[I. L. R. 14 Calc, 67 

ACT, 1847— XX. 

See Copyright. 

[I. L. R. 14 Bom. 586 

, 1850-XVIII. 

See Cases under Judicial Officers 
Liability of. 

, 1850-XXI. 

See- Hindu Law — Inheritance— D i- 
VESTING OP, Exclusion from and 
Forfeiture of Inheritance. 

[I. L. R. 19 Calc, 289 

, 1852-XI, s. 7. 

See Jurisdiction op Civil Court- 
Customary Payments. 

[I. L. R. 16 Bom. 649 
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ACT, 1855-XIII. 

See Negligence. 

r [I. L. R. 16 Bom. 254 

, 1855— XXXVII. 

See Transfer op Criminal Case. 

[I. L R. 18 Calc. 247 

s. 2. 

See SoNTHAL Pergunnahs Settlement. 

*■ [I. L. R. 18 Calc. 123 

, 1866— XV, s. 2. 

See Hindu La w— Inheritance— Divest- 
ing OP, Exclusion from and 
Forfeiture of Inheritance. 

[I. L. R. 19 Calc. 289 

, s. 5. 

See Jurisdiction op Civil Court- 
Caste. 

ri. L. R. 13 Mad, 293 

, 1858— XXXI. 

See Settlement— Effect op Settle- 
ment. 

[I. L. R. 20 Calc. 732 

, 1858-XXXV. 

See Hindu Law— Inheritance— Divest- 
ing op, Exclusion from and 
Forfeiture op Inheritance. 

[I. L. R. 18 Calc. Ill 

See Lunatic. 

[I. L. R. 14 Mad. 289 
[I. L. R. 15 All. 29 
[I. L. R. 16 Bom. 132 

See Principal and Agent— Authority 
OP Agents. 

[I- L. R. 15 Bom. 177 

, 1858-XL. 

See District Judge, Jurisdiction op. 

[I. L. R. 13 All. 78 
See Guardian— Appointment. 

[I. L. R. 19 Calc. 301 

See Minor— Bombay Minors Act (XX 
OP 1861.) 

[1. L. R. 15 Bom. 259 

, 1858— XL— Certificate Tinder. 

iSeeJEviDENCE Act, s. 35. 

[I. L .R. 17 Calc. 849 

See Guardian — Appointment. 

[I. L. R. 13 All. 78 


ACT, 1858— XL— s- 3. 

See Minor— Representation opMiNoa 
in Suits. 

[I.L. R. 17 Calo. 347 

, s. 7. 

See Guardian— Appointment, 

[I: L. R. 13 All. 73 

, s. 12. 

See Majority Act, s. S. 

[I. L. R, 17 Calc. 944 

,1859-IX, s. 20, 

See Limitation (Act IX of 18.59). 

[I. L. R. 13 All. 108 

, 1859-X. 

See Bengal Rent Act, 1859. 

, 1859— XI. 

See Public Demands Recovery Act, 

S. 2. 

[I. L. R. 21 Calc. 350 

See Public Demands Recovery Act, 
SS. 21, 22. 

[I. L. R. 17 Calc. 414 

See Cases under Sale for Arrears of 
Revenue. 

, s. 5. 

See Public Demands Recovery Act, 

s. 10, 

[I. L. R. 20 Gale. 325 

, s. 17. 

See Public Demands Recovery Act, 

s. 10. 

[I. L. R. 20 Calc. 325 

, s. 31. 

See Limitation Act, 1877, s. 10. 

[I. L.R. 18 Calc. 234 
See Limitation Act, 1877, Art, 120. 

[I. L. R. 20 Calc. 51 

, s. 36. 

See Bbnami Transaction— CERT iFiBDr 
Purchasers. 

[I. L. R. 21 Calc. 375 

,.1859-XXIV. 

See Madras Police Act. 

^ , g. 48,. 

See Bench op Magistrates. 

[I. L. R, 13 Mad. 142 
[I .L. R. 15 Mad., 132 



DIGEST OP OASES. 


( 12 ) 


( 11 ) 

ACT, 1859— XIII, 

1. — Crbninal hreaeh of contract — Lalourer — 

Carrier hy An advance was made under 

ft contract by whidi the party who received the 
advance undertook to^onvey salt by boat, but did 
not bind himself to render personal labour. The 
party who receiAjed the advance broke the con- 
tract : — Held, tb^ parties- to the contract were 
not an employer of labour and a labourer respec- 
tively, and consequently, the contract did not fall 
within the provisions of Act XIII of 1859. Calu- 

RAAl V. OHEKaAPPA. 

[I. L. R. 13 Mad. 351 

2. —Juri,<idir‘i/o/i of Marjistrates to interfere in 
cases of ndl/iil and frcndulent breach of contract 
— Meaning of the ecepres^^lon “ Adra7iGe of 7noney 
on acconit of worhC] Act XIII of 1869 (an Act 
to provide for the punishment of breaches of con- 
tract by artificers, workmen and labourers in cer- 
tain cases) applies only where there has been an 
advance of money on account of any work, which 
words do not include mere loans or old cebts. 
The interference of the Magistrate under the Act 
ifi limited to cases where the neglect or refusal to 
perform is wilful and without lawful and reason- 
able excuse. As a rule, a mere breach of contract 
ought not to be an offence, but only to be the 
subject of a civil action : and a man cannot be 
treated as a criminal for not performing a con- 
tract which couhi not be enforced against him by 
civil process. Queen-Empress v. Uajae. 

[I. L. R, 16 Bom. 368 

3. — s. 2. — Limitation of civil claim — Order by 
the Magistrate for repayment cf advances, "I In a 
prosecution’ for breach of contract under Act 
XIII of 1859, it appeared that the complainant 
had advanced certain sums of money to the 
accused, but thac a suit to recover the same was 
barred by limitation ; and the Magistrate there- 
upon dismissed the charge that there 
was no reason why the Magistrate should not 
have ordered repayment to be made by the accused 
under s. 2. Queen- Empress r. Konda. 

[I. L. R. 16 Mad. 347 

4. — s, 2.— Breach of contract of serxice—Sta^ 
t%te 4, Geo, IV, Cap, 34, s, 3. — Antrefois co 7 iidct.'] 
A conviction for breach of contract of service 
mider a. 2, Act XIII of 1869, is a bar. to any sub- 
aequent conviction on the same contract for a 
further breach for not returning to service 
Griffiths v. Tezia Dosadh. 

[I. L. R. 21 Calc. 262 

ACT, 1860-XXVII. 

See Appeal-- CERT iFioaTB of Adminis- 
tration. 

[I. L. R. 20 Calc. 245, 641 

See Representative of Deceased 
‘ Person, 


ACT, 1S60-XXVII, s. 2. 

See Certificate of Administration- 
Right TO Sue or Execute De- 
cree WITHOUT CERTIldcATE. 

[I. L. R. 15 Bom. 105 

, s. 5. 

See Right of Suit— Contracts or 
Agreements. 

[I. L. R. 14 Mad. 473 

, 1860-XXXVI, s. 13. 

See Stamp Act, 1879, s, 34. 

[I. L. R. 14 Mad. 255 

, 1860— XLV. 

See Penal Code, 

, 1860— XLVIII. 

See Police Act. 

, 1861-IX. 

See MiNoji— C ustody of Minors. 

[I. L R. 12 All. 213 
, 1861— XXIII, s. 10. 

See Interest— Ommission to Stipu- 
late FO't OR Stipulated Time has 
Expired— Decrees. 

[I. L. R. IS Calc. 164 

, 1S62-X, s. 15. 

See Stamp Act, 1879, s, 34. 

[I. L. R, 14 Mad. 255 

, 1863-XX, s. 7. 

See Right of Suit— Endowments, Suits 
relating to. 

[I. L. R. 13 Mad. 277 

, s. 14. 

See Endowment. 

[I. L. R. 14 Mad. 1 

See Hindu Law— Endowment— S ue* 
CESSION IN Management. 

[I. L. R. 16 Mad. 490 

s. 14 and ss. 3 Her cd liar y 

trusteeship — Suspension from trusteesh ip) and right 
(f puja — Mai nt ('71(17106 in office on terms.] Suit* by 
certain dikshadars or hereditary trustees of the 
Chitambaram temple agaiust others of the diltshco- 
(lars for their removal from office and for 

a money decree alleging that they had been joint- 
ly guilty of misconduct in respect of temple pro- 
perty in their custody and had obstructed the 
repair of certain shrines. The District Judge 
passed a decree suspending some of the defendants 
from the office of trustee and the right of puja> 
for a period which was not defi.ued ; he also passed 
a decree for the money claimed :~-IIeld, that the 
operation of Act XX of 186:{ was not excluded by 
the admission that the trusteeship was hereditary 
in certain families ; and that the District Judge 
had jurisdiction under Act XX of 18 03 to deprive 


[I. L. R. 16 Mad. 405 
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ACT 1863— XX, s. U^^^oncluded, 

the defendants of the right of pi/ja. Held, 
further, on the evidence, that the defendants 
merited the punishment which had been inflicted 
on them. Decreed that the suspension of the de- 
fendants be withdrawn on the terms that they 
file, an undertaking w^h two sureties that they 
would restore certain property belonging to the 
temple now missing, and that they would duly 
conform to the decision of the majority of dih- 
shadars as to the management of temple affairs, 
(fee. Natesa v. Ganapati. 

[I L. R. 14 Mad. 103 

, s. 14, and ss. 16 and 18 — JEndowvient — 

Endowment for 'benefit of family idol — Snit to re- 
move slieb aits from office — Arbitration^ reference 
to — Bengal Begulation XIX of 1810]. Act XX of 
1863 does not apply to an endowment which is 
not a public one, but which is made for the bene- 
fit of an ancestral family idol. Two plaintiffs, 
members of a Hindu family, applied for and (in 
the presence of the defendants) obtained leave to 
institute a suit against the defendants, who were 
the shebaits of a certain idol, for the purpose of 
having them removed from their office, on the 
ground of misconduct. In their plaint they al- 
leged that the endowment was a public one, all 
Hindus having a common right of worshipping 
the idol. This was denied by the defendants. 
After issues had been framed, the Court of First 
Instance made an order, under s. 16 of the Act, 
referring certain of them to arbitr-ation, although 
the defendants contended that, as the endow- 
ment was not a public one, the Act had no appli- 
cation, and objected to the reference. The arbi- 
trators made an award finding, inter alia, that 
the idol was the ancestral family idol of the parties 
to the suit, and that the endowment was not made 
for the benefit of the public. They further in 
their award laid down certain definite rules ac- 
cording to which the sbeba ought to be conducted, 
and repairs to the temple made. The Court of 
First Instance passed a decree on that award, de- 
claring that the idol was the ancestral idol of both 
parties, and directing thtit the defendants should 
perform the worship in a certain manner, and 
should execute certain repairs to the temple 
within six months, and declaring that if the 
parties did not act as directed, any member of 
the family should be able to bring a suit for the 
appointment of a manager. Against that decree 
the defendants appealed, and contended that the 
Act did not apply to the case on the finding of 
fact as to the endowment not being a public one ; 
that the compulsory reference to arbitration was 
illegal and void, and that the decree was not one 
authorised by the terms of s. 14 of the Act: — 
Held, that on the facts as found by the arbitra- 
tors, Act XX of 1863 did not apply to the case, 
and that the compulsory reference to arbitration 
and the decree made thereon were illegal and 
void. Held further, that the decree itself was 
had on the ground that it was not one coming 
within the scope of s. 14 of tbe Act. Protap 
Chandra Misser r, Brojonath Misser. 

[I. L. R. 19 Calc. 275 


ACT, 1863— XX, s. 18. 

See appeal—Decrees. 

[I. L. R. 18 Calc. 382 
[t. L. R. 19 Calc. 275 
See Endowment.’' 

• p. L. R. 14 Mad. 1 

, 1864-VI. 

See Cases under Whipping. 

, 1864~XX. 

See Hindu Law — Partition— Bight to 
Account on Partition. 

[I. D. R. 17 Bom. 271. 

See Minors— Bombav Minors Act (XX 
OF 1864). 

,1865—111. 

See Ca reiers. 

[I. L. R. 17 Calc. 39 

, 1S65-X. 

See Succession Act. 

, 1865-XI, s. 6. 

See Small Cause Court, Mofussil— 
Jurisdiction— Ceiops. , 

[I. i:. R. 21 Calc. 430 

, 1865— XV. 

See High Court, Jurisdiction of— 
High Court, Bo mb a\— Civil. 

[I. L. R. 16 Bom. 136 

, 1865-XV. 

See Pa RSIS. 

[I. L. R. 17 Bom. 146 

, 1866-XIV. 

See Post Office Act, 1866. 

,1866— XXI. 

See Native Converts Marriage Dis- 
solution Act. 

, 1867-XXV. 

See Copyright. 

[I. L. R. 14 Bom. 586 

, s. 3. 

See Newspaper. 

[I.’L. R.. 16 Mad. 443 

, 1868—1. 

See General Clauses Consolidatioi? 
act. 

, 1868-XIV. 

See Oude Rent Act. 

, 1869-1. 

See Oude Estates Act. 
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ACT, 1869-IV. 

See Divorce Act. 

, 1S69-XIY. 

Bombay Civil Courts Act. 

,1S70-VIJ[. . 

See Court-Fees Act. 

, 1870— X. 

See Land Acquisition Act, 1870. 

, 1870-XXI, 

See Hindu Wills Act. 

, 1871— IV. 

See Coroners Act. 

, 1871-VI. 

See Bengal Civil Courts Act, 1871. 

, 1871-XXlII. 

See Pensions Act, 1871. 

,1872-111, s, 10. 

See Hindu — Inheritance —Di- 
vesting op, Exclusion from and 
Forfeiture of Inheritance. 

[I. L. K. 19 Calc. 289 

, 1872— IX. 

See Contract Act. 

, 1872-XV. 

See Marriage Act, 1872. 

, 1873-X. 

See Oaths Act. 

, 1873-X IX. 

See IT.-W. P. Land Revenue Act. 

, 1874-11. 

See Administrator-Generals Act. 

, 1S74-XIV. 

See Scheduled Districts Act, 

, 1S74-XV. 

'See Laws Local Extent Act. 

, 1875— IX. 

See Majority Act, 

, 1876-V. 

See Reformatory Schools Act. 

, 1876— VI, * 

See Chota Nagpore Encumbered 
Estates Act. 

,1876-X. 

See Bombay Revenue Jurisdiction 
Act. 


ACT, 1876-XVIII. 

See OuDE Laws Act. 

, 1S77-I, 

See Specific Relief Act. 

, 1877— III. • 

See Registration Act, 1877. 

, 1877— xy. 

See Limitation Act, j^S77. 

, 1878-1. 

See Opium Act, 1878. 

, 187S~VII, 

See Forest Act, 1878. 

, 187S-XI. 

See Arms Act. 

, 1879—1. 

See Stamp Act, 1879. 

, 1879— IV. 

See Railway Act, 1879. 

, 1879-XVII. 

See Deehan Agriculturists Relief 
Act, 1879. 

, 1879— XVIII. 

See Legal Practitioners Act. 

, 1880-III. 

See Cantonments Act, 1880. 

, 1S80-IV. 

See Portuguese Convention Act, ISSO. 

, 1881-V. 

See Probate and Administration Act, 

, 1S81-XXI. 

See Broach and Kaira Encumbered 
Estates Act. 

, 1881-XXIII. 

See Deichan Agriculturists Relief 
Act, 1879, s. 50. 

[I. L. R. 14 Bom. 516 

, 1881-XXVI. 

See Negotiable Instruments Act. 

, 1882— V. . 

See Easements Act. 

, 1882— VI. 

See Companies Act. 

, 1882-X. 

See Criminal Procedure Code, 1882. 
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ACT, 18S2-XIV. 

* See Civil Procedure Code, 1882. 

, 1882-XV. 

See Presidency-Towns Small Cause 
Court Act.^ 

, 1882-XX. 

See Paper Currency Act. 


, 1882— XXII, s. 6. 

"See DEKHAif Agriculturists Eeliee 
Act, 1879, s. 15D. 

[I. L. R. 16 Bom. 351 

, 1884-V. 

See Chota Nagpore Encumbered Es- 
tates Act, 1884. 


1885- III. 

■ See Transfer OF Property Act Amend- 
ment Act. 

, 1886-VIIL 

See Bengal Tenancy Act, 

1886- IX. 

See Deo Estates Act. 


ACT, 1889— XI. 

See Burma Courts Act, 1889. 

1889— XIII. 

See Cantonments Agw, 1889. 

, 1890— VIII. • 

See Guardians and Wards Act. 

, 1890— IX. 

See Railway Act, 1890, 

, 1891— IV, 

See Criminal Procedure Code Amend- 
ment Act, 

, 1S91-VIII. 

See Prescription— Easements— Right 

OP Way. 

[I. L. R. 14 AIL 185 

ACT, CONSTRUCTION OF— 

See Statutes, Construction of— 

ACT OF GOD. 

See Carriers. 

[I. L. R. 18 Calc. 427 

ACT OF STATE. 


— , 1886-XIV. 

See N.-W. P. Rent Act Amendment 
Act. 

, 1887-1. 

See General Clauses Consolidation 
Act. 

, 1S87-VII. 

See Suits Valuation Act. 

1887-IX. 

See Provincial Small Cause Courts 

ACT. 

, 1887— XII. 

See Bengal, N.-W. Provinces and 
ASSAM Civil Courts Act. 

1838 — VI, s. 5, 

See Security for Costs— Suits. 

[I. L. R 17 Calc. 610 

, 1888— VII. 

See Civil Procedure Code Amend- 
ment Act (VII op 1888). 

, s. 2. 

See Claim to Attached Property. 

[I, L. R. 18 Calc, 296 

See District Judge, Jurisdiction op. 

[I. L. R. 18 Calc. 496 

, 1889— VII. 

See Succession Certificate Act. 


See Grant— Resumption or Revoca- 
tion of Grant. 

[I. L. R. 14 Mad. 431 

ACT OF FOREIGN POWER. 

See Hindu Law— Endowment— Dismis- 
sal op Manager, 

[I. L. R. 17 Bom. 600, 620 note 

ACTIONABLE CLAIM. 

See Cases under Transfer of Pro- 
perty Act, s. 185. 

ADDRESS, SUFFICIENCY OF. 

See Madras Municipal Act, 1884, s. 433. 

[I. L. R. 14 Mad. 386 

ADJOURNMENT OF CASE, GROUND 
FOR. 

See Pensions Act, s. 4. 

[I. L. R. 17 Bom. 169 

See Witness— Civil Cases— Summoning 
AND Attendance of Witnesses. 

[I. L R. 20 Calc. 740 

ADMIRALTY OR VICE-ADMIRALTY 
JURISDICTION. 

See Costs— Special Cases— Admiralty 
OR Vice-Admiralty. 

[I. L. R. 17 Calc. 84 

See Letters Patent High Court, 
Cl. 15. 

[I. L. R. 17 Calc. 66 
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ADMINISTRATION. 

See Certificate of Administration. 

See Le-i^ters of Administration. 

, SuitTor-^ 

See M^homedan Daw— Debts. 

[I. L. R. 21 Calo. Sll 

ADMINISTRATOR, RIGHTS OF— 

See Declaratory Decree, Suit for— 
Declaration of Title. 

[I. L. R. 17 Bom. 197 

ADMINISTRATOR. 

1. — Sale ly ochnin'isto'ator not so (hscrihed — Ad- 
ministrators toho are also heirs — PvrcJiaser. title 
and Q'ights of.'] Certain perFons who were heirs of 
a deceased lady, and had also taken out administra- 
tion to her estate, limited to certain Goveinment 
secnrities. sold such GtA^ernnient securities to a 
Jjondfde purchaser under a written instrument, in 
which the vendors were not <1 escribed as adminis- 
trators : — Held that the failuie to so describe 
themselves did not affect the sale, inasmuch as 
they were entitled to sell either as heirs or adminis- 
trators : and although as heirs they could sell no 
more than their own shares in such securities, 
yet the entire purchafe-money having come to 
their hands, they, as administrators, were bound 
to administer the same as part of the assets of the 
estate, the question whether they did so or not, 
not being one which would affect the title of the 
purchaser. West of Hnyland and South IJ'ales 
District Danh v. JMureh, L. R. 23 Ch. D., 188, and 
Corser v. Car tier iglit.’L.^.l H. L., 731, followed 
in principle. Preonath JDarae v. Surja Coomar 
Goswami 

[I. L. R. 19 Calc. 26 

2. — Liability of adnibiistrator for loss to estate 
— Compromise of claim by administrator — Suhse- 
qiient suit by a creditor if estate to set aside the 
comyyronme and for damages for negligence of 
admimstrator-^Saccesslim Act {X of 1865), ss. 280 
and 328 — Administrator' s liability for neglect to 
get in any part of the deceased's property. ] One 
P mortgaged certain property to H for Rs. 2,667. 
H sued P to recover the mortgage-debt. Pending 
the suit P died in 1878. Thereupon A. the son 
of P, took out letters of administration to the 
deceased's estate' and contested Id's claim. II 
obtained a decree in the Court of First Instance for 
the sale of the mortgaged property, and in execu- 
tion of this decree the property was sold for Rs. 810 
and purchased by II, The decree was afterwards — 
viz.^ on 2nd August 1883 — reversed, on appeal, by 
the Assistant Judge. Thereupon Centered into a 
compromise with Ahy wbichdbwas arranged that 
A should give up his claim under the appellate 
decree of the Assistant' Judge, to be repaid by Id 
the sum of Rs. 810 which he had realized by sale 
of the mortgaged property, and that H should 
pay to A Rs. 240 on account of his costs incurred 
in the suit and in taking out letters of adminis- 
tration. This compromise was effected on 16th. 


ADMINISTRATOR-co/^cZ//«. 

Isovember 1883. In the meantime on 14th Sep- 
tember 1883, the plaintiff had j^kurchased from 
one £ an old decree which was outstanding 
against the estate of the deceased P. On loth 
September 1883, the plaintiff sought to execute 
this decree against^ the in(>rtgnged property. 
Having failed in this attempt, tlie plaintiff filed 
a suit against A for a declaration that the com- 
promise of the i 6th November 1883, had been 
fraudulently T^ffected wiih the object of defeating 
his (the plaintiff's) claim, ^nd to recover Rs. 1,000 
as damages from the defendant on account of his 
fraudulent and negligent conduct as adminis- 
trator of his deceased father's estate. This .suit 
was dismissed by both tbe lower Courts, on the 
ground that as there were other creditors who 
had claims against the e.'^tatp, the plaintiff’s 
propm- remedy was an administration suit, which 
wc.uld enable the Coint to as.^es.s the claims of all 
the creditors ; — Held (reversing the louver Coiirt’s 
decree) that tlie plaintiff was entitled to recover. 
By the compromise of the 16th November 1883, 
the defendant*had given up hi.s right under the 
Appellate Court’s decree of the 2nd August 1883 
to be repaid by II the sum of Rs, 810 and luul 
thereby occasioned a los.s to the estate of that 
amount. He was, therefore, liable to tbe plaintiff 
to make good the ainountunder s. 328 of the Succes- 
sion Act (X of 1865), subject, however, to a deduc- 
tion, under s. 280 of that Act, of the expenses 
in-curred by him in obtaining letters of admiuis- 
tration, and the costs of any judicial proceeding 
that might be necessary for administering' the 
estate. Khu!Brubhai Nasarvanji v, Hormaj- 
SHA PeIROZSHA. 

[I. L. R. 17 Bom. 637 

ADMINISTRATOR-GENERAL, PETITION 
BY— 

See Practice— Civil Cases— Letters 
OF Administration. 

[I. L. R. 20 Calc. 879 

ADMINISTRATOR-GENERALS AOT (II 
OF 1874), ss. 12, 16 & 17. 

See Practice— Civil Oases— Letters 
OF Administration. 

[I. L. R. 20 Calc. 879 

ADMISSION. 

See Estoppel— Estoppel by Conduct. 

[I. L. R. 14 Bom. 312 
[I. L. R. 15 All. 189 

See Evidence Act, s. 11. 

[I. L. R. 16 Bom. 126 

, In pleadings. 

See Mortgage— Redemption — Redemp- 
tion OTHEUWMSE THAN ON EX- 
PIRY OF TERM. 

[I. L, R. 14 Bom. 78 



( 21 ) DIGEST OF CASES. ( 22 ) 


ADMISSION— Of rent due. 

St^e Bengal Tenancy Act, s. 150. 

, [I. L. R. 20 Calc. 596 

1. — Admissio?i i)i a mortgage as to amount of 
land excepted from its operation.~\ Dehitter land 
within the limits of a reirenue-paying monzah, 
which had been mortgaged by the defendants to 
a predecessor in title of the plaintiff, was exempt- 
ed fi'om the mortgage, the deed specifying the 
number of higlias making the area of the dehitter. 
Against a plaintiff, who made title to the mort- 
gaged mouzah and cljflmed possession of all of it 
that had passed by the mortgage, the mortgagors 
set up that there was more dehitter in the mouzah 
\han the deed had specified, the intention of the 
parties to the deed having been to exempt what- 
ever dehitter there actually was; — Held^ that 
the statement in the deed as to the quantity of 
the dehitter was a deliberate admission, imposing 
upon the mortgagors who had made it. the burden 
of proving that it was untrue, or that they were 
not bound by it ; also that the Subordinate Judge’s 
finding that the defendants had pot given proof 
sufficient to discharge themselves of this, was 
correct. Jarao Kumari v. Lalonmoni. 

[I. L. R. IS Calc. 224 
1_L R. 17 I. A. 145 

2. — Admission in icritten statement — Validity of 
deed^ Proof of — Oniir^ prolandif^ The plaintiff 
purchased a house from the defendant under a 
deed of sale dated 23rd June 1886. In a suit to 
recover possession of the house, the defendant 
pleaded that the sale-deed was invalid for want of 
consideration : — Held^ that the mere admission in 
the defendant’s written statement of the execution 
of the sale-deed did not dispense with the neces- 
sity of establishing affirmatively the validity of 
the deed, which was expressly impugned by the 
defendant. Javanmal Jitmal %\ Muktabai. 

[I. L. R. 14 Bom. 616 

ADOPTION. 

See Cases under Hindu Law— Adop- 
tion. 

See Oases under Hindu Law— Custom 
— Adoption. 

See Hindu Law— Will— Construction. 

[I. L. R. 19 Calc. 452 

See Malabar Law-^ Adoption. 

[I. L. R. 15 Mad. 6 

See Malabar Law— Custom. 

[I. L. R. 13 Mad. 209 
, Power of, Expiry of— 

See Hindu Law— Will— Construction. 

[I. L. R. 17 Calc. 122 

, Proof of— 

See Estoppel — Estoppel by Conduct. 

[I. L. R. 14 Bom. 312 


ADOPT! ON — Suit to declare adoption 
void— 

See Declaratory Decree, Suit fob- 
adoptions. 

[I.li. R. :7 Calc. 933 

, Suit to set aside— ^ 

See Valuation of Suit— Suits. 

[I. L. R. 15 All. 378 

See Limitation Act (IX of 1871), Art, 
129. 

[I. L. R. 20 Calc. 487 

ADVERSE POSSESSION. 

See Cases under Limitation Act, 1877, 
Art. Ill— A dverse Possession. 

See Cases under Onus Probandi— 
Limitation and Adverse Pos- 
session. 

See Cases under Possession— Adverse 
Possession. 

AFFIDAVIT. 

See Execution of Decree — Stay of 
Execution. 

[I. L. R. 15 Bom. 536 

, of Documents. 

See Inspection of Documents. 

[I. L. R. 15 Bom. 7 
[I. L. R. 17 Bom. 581 

See Practice-' Civil Cases— Inspec- 
tion AND Production of Docu- 
ments. 

[I. L. R. 20 Calc. 587 

AFFRAY. 

See Rioting. 

[I. L. R. 21 Calc.- 392 

AGENCY TRACTS, JURISDICTION 
OVER— 

See High Court, Jurisdiction of— 
High Court, Madras— Criminal. 

[I. L. R. 14 Mad. 121 

AGENT. 

See Limitation (Act X of 1869), s. 33. 

[I. L. R. 20 Calc. 425 

See Limitation Act, 1877, s. 20. 

[I. L. R. 17 Calc> 944 

See Limitation Act, 1877, Art. 89. 

[I. L. R. 12 All. 641 

See Oaths Act, s. 9. 

[I, L. R. 14 Bom. 465 

See Cases under Principal and Agent. 
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DIGEST OF CASES. 


21 ) 


AaENT— Appointment of— 

See Trust. 

[I. L. R. 16 Mad. 73 

, G-ift to— 

See Onus Probandi— Deeds, Suits to 

JjjNFORCE OR SET ASIDE. 

[I. L. R. 18 Calc. 545 

, of Governor— 

See Revision— Civil Cases. 

il. L. R. 16 Mad. 229 

, of Sirdars in Dekhan— 

See Pensions Act, s, 1. 

[I. L. R. 17 Bom. 224 

AGREEMENT. 

See Stamp Act, 1879, s. 24, 

[I. L. R. 15 Bom. 675 

See Stamp Act, 1879, Sen. I, Art. 5, 

[I. L. R. 14 Bom. 316 
[I. L. R. 15 Mad. 134 

, by correspondence— 

See Stamp Act, 1879, Son. I, Art. 6. 

[I. L. R. 13 Mad. 255 

, for sale of goods— 

See Stamp Act, 1879, Sch. I, Art. 46. 

[I. L. R. 14 Bom. 102 

See Stamp Act, 1879, Sch. II, Art. 2. 

[I. L. R* 15 Mad. 150 

, not to execute decree— 

See Civil Procedure Code, s. 244— 
Questions in Execution op De- 
cree. 


[I. L. R. 21 Gale. 437 

, to enhance — 

See Bengal Tenancy Act, s. 29. 

[I. L. R. 18 Calc. 333 

, to lease— 

See Stamp Act, Sch. I, Art. 4. 

[I. L, R. 17 Calc. 548 

AlilENATION. 

See Cases under Hindu Law— Aliena- 
tion. 

See Malabar Law — Joint Family, 

[I. L. R. 14 Mad. 38 

— , conditions restraining— 

See Lease, Construction op. 

[I. L. R. 20 Calc. 273 


ALIMONY. 

See Divorce Act, s. 36. 

[1. L. R. 14 Mad, 88 

See Pa RSIS. 

[I. L. R. 17 Bom. 146 

ALIYASANT ANA* LAW. 

See Declaratory Decree, Suit for— 
Declaration op Title. 

[I. L. R. 15 Mad. 1S6 

See Limitation A^t, 1877, Art, 127. 

[I. L. R. 15 Mad. 186 

See Malabar Law— Custom. 

[I. L. R. 13 Mad. 209 
See Malabar Law— Inheritance. 

[I. L. R.14 Mad. 289 

See Malabar Law— Joint Family. 

[I. L. R. 14 Mad. 38 


AMEEN APPOINTED UNDER BENGAL 
TENANCY ACT. 



Sec Pencil Code, s. ISC. 

[I. L. R. 18 Calc. 618 

APPEAL, 

Col 

1. 

Acts 

... 26 

2. 

Arbitration. ... 

... 28 

3. 

Certificate of Administration 

... 29 

4. 

Costs 

... 30 

5, 

Decrees 

... 31 

6. 

Default in Appearance ... 

... 33 

7. 

Execution of Decree 

... 34 


(/'i) Questions in execution 

... 34 


(^) Parties to suits ... 

... 35 

8. 

N. W. P, Acts 

... 36 

9. 

Orders 

... 37 

10. 

Probate! 

... 39 

11. 

Receivers 

... 40 

12. 

Sale in Execution of Decree 

... 40 

13. 

Objections by Respondent 

... 40 

14. 

Grounds of Appeal 

... 41 


See Cases under Costs - Special Cases. 
—Appeal. 


See Dekhan Agriculturists Relief 
Act, 8. 3. 

[I. L. R. 15 Bom. 30 
(I. L. R. 16 Bom. 128, 183 
See District Judge, Jurisdiction of. 

[I. L. R. 14 Bom, 627 
[I. L. R. 13 All. 78 
[I, L. R. 18 Calc. 496 
See Insolvent Act, ss. 72, 73. 

[I, L. R, 14 Mad. 404 
See Insolvent Act, s, 73. 

[I. L. R. 14 Bom. 189 
[I. L. R. 17 Bom. 334 
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APPEAL — Gontimied, 

See Cases under Letters Patent— 
»High Court, Cl, 15. 

See Cases under Letters Patent — 
High Court N.-W.P., Cl. 10. 

See Cases under* Pemand— Cases op 
Appeal after Remand. 

See Cases under Valuation op Suit — 
Appeals. 

, Abatement /of— 

See Right op Appeal. 

- [I. L. R. 12 All. 200 

, Adding parties on— 

See Parties— Parties to Suits— Bena- 

MIDARS. 

[I. L. R. 15 Mad. 54 

by one plaintiff against another— 

See Parties— Substittttion of Par- 
ties— Plaintiffs. 

[I. L. R. 15 Bom. 145 

See Practice —Civil Cases— Appeal, 

[I. L. R. 15 Bom. 145 

, Dismissal of, for default, 

See Appeal— Default in Appearance. 

[I. L. R. 16 Bom. 23 
[I. L. R. 15 All. 359 

, Execution of decree pending— 

See Limitation Act, 1877, Art. 179— 
Period from which Limitation 
runs— Where there has been 
AN Appeal. 

[I. L. R, 19 Calc. 750 

See Payment into Court. 

[I. L. R. 15 Bom. 681 

See Restitution op Rights by Motion. 

[I. L. R. 21 Calc. 340 

, Memorandum of— 

See Appellate Court — Exercise op 
Powers in various Cases — 
Memorandum op Appeal. 

fl. L. R. 15 Mad. 29 

See Court-Eees Act, s. 5. 

[I. L. R. 15 All. 117 

See Practice— Civil Cases— Appeal. 

[I. L. R 14 All. 221 
[I. L. R. 12 All. 61 

See Cases under Special Appeal- 
Admission OR Summary Rejec- 
tion OF Appeal, 


APPEAL— Notice of— 

See Process, Service op. 

[I. L. R. 16 Bom. 117 

— — , Presentation of— 

See Appeal in Criminal Cases— Proce- 
dure. 

[I. L. R. 15 Mad. 137 
See Limitation Act, 1877, s. 4. 

[I. L. R. 15 Mad. 78 
[I. L. R. 19 Calc. 747 
[I. L. R. 12 All. 129 
[I. L. R. 13 All. 305 

See Pleader— Appointment and Ap- 
pearance. 

[I, L, R. 16 Mad. 285 

, Right of— 

See Certificate of Administration- 
Certificate UNDER Bombay 
Regulation VIII op 1827. 

[I. L. R. 16 Bom. 70S 

See Pauper Suit— Appeals. 

. [I. L. R. 13 All. 326 

See Cases under Right of Appeal. 

, Withdrawal of— 

See Execution of Decree— Applica- 
tion for Execution AND Powers 
op Court. 

[I. L. R. 15 Bom. 370 

See Execution of Decree— Decree to 
BE Executed after Appeal or 
Review. 

[I. L. R. 16 Bom. 243 

See Limitation Act, 1877, s. 5. 

[L L. R. 16 Bom. 249 

(1) ACTS. 

1. — Bengal Tenancy Acts {YllI of 1885), s, 84 — 
Order of Civil Court under,'] There is no appeal 
from an order passed by a Civil Court under s. 84 
of the Bengal Tenancy Acfc. Goghun Mollah 
%\ Rameshur Narain Mahta. 

[I. L. R. 18 Calc. 271 

2. — Bengal Tenancy Act ( VIII of 1886), s. 84 — 
Civil Procedure Code{Act XIV of 1882), ss. 2, 588.] 
An order made by a Civil Court under s. 84 of the 
Bengal Tenancy Act is not appealable, not being 
a decree within the meaning of s. 2 of the Code 
of Civil Procedure, and no appeal being allowed 
by s. 688 of the Code or by any special provision 
of tbe Bengal Tenancy Act. Gogliwn Mollah v. 
Jtameshur JS'avain Mahta, I. L. R, 18 Calc., 271, 
referred to and followed. Peari Mohun Muker- 

I ji V , Baroda Churn Chrckerbutti. 

i [I. L. R. 19 Gale, 485 



( 27 ) 

APPEAL —continued. 

(1) KOT^^-contimied. 

5, — Bengal Teiuincy Act ( VIII of 1885), s. 104. 

2 Special Judge — Dispute as to settlement of 

rent.'] No appeal lies to the High Court from the 
decisiou of a Special Judge under s. 104, cl, 2. of 
the Bengal TeuSucy Act. Lala. Kliiuc Narain 
y. Palukdhari Pandey. 

[I. L. R. 17 Gale. 326 

4, — Bengal Tenancy Act ( F7// of^ lSS5),,y. 153 — 
Appeal fi'oin decree in rent-suit under Bs. 100.] 
The words *' amount of rent annually payable by 
adenant” in s. 153 of the .Bengal Tenancy Act 
include the case of rent payable by a tenant to 
one of his co-sharer landlords who collects his 
share of the rent separately. An appeal to the 
High Court therefore lie.s in such a case notwith- 
standing the amount claimed is le.s.s than Its. lOO. 
Narain Mahton Manofi Pattuk. 

[I. L. R. 17 Calc. 489 

Q —Bengal Tenancy Act ( T'/77 ^7’ 1SS5), -v. 153 — ! 
Cesses. Suit fur — Hoad Cess ^Lct — Benyal Act {IX I 
of 1880), 47 — AppCfd in cases nnder Rs. lOO - ! 

Meaning of ' rent'] Although the Bengal Tenancy 
Act declares that in ss. 53 to 68 and in ss. 

72 to 75, •* rent ” includes cesses, yet these are 
enabling provisions, passed to extend the meaning 
of *’ rent,” and it in no way interferes with the 
law refusing a right of appeal in suits below Its, 
lOO in value, which law ishnade applicable to suits 
for cesses by s. 47 of Bengal Act (IX of 1880). 
Rajani Kant Naq v. Jageshwar Singh. 

[I. L. R. 20 Gale. 254 

6. — Bmtgal Tenancy Act. s. \v>?) — Salt fo r arretors 
of rent — Bdk cess udien considered as rent — Appeal 
where subject- mat ter nnder value of Rs. 100.] 
Where ddh cess is claimed under the contract by 
which the rent is payable, it must be regarded as 
rent, as part of what is lawfully payable in 
money for use and occupation of the land held by 
the tenant, and where there is a dispute with 
regard to such ddh cess, the amount of renc is 
in dispute, and an appeal lies though the amount 
in dispute is less than Rs. 100, and notwithstand- 
ing the provisions of s. 153 of the Bengal Tenancy 
Act. Watson & Co. v. Srbekeisto Bhumick. 

[I, L, R. 21 Calc. 132 

'7.~CourUFees Act^s. 12 — Appeal against an 
order for payment of additional Court fees.] In 
a suit in a Subordinate Court by members of a 
Malabar tar wad to set aside an instrument affect- 
ing the whole of the tarwad property, the Sub- 
ordinate Judge held that Court-fees were leviable, 
assessed on the value of the property, and accord- 
ingly ordered an additional payment to be paid 
by the plaintiffs, and on their failure to make 
the payment, dismissed the suit: — Held, that an 
appeal lay from the order for payment of the 
additional Court' fees, and the High Court was not 
precluded by the Court-Fees Act, s. 12, from revis- 
ing it, and reversing the decree. Kanaban v. 
Komafpan. 

ri* L- R. 14 Mad. 169 


( 28 ) 

APPEAL — continued. 

(1) KGH^—concluded. 

B.— Guardians and Wards Act (VI IT of 1890), 
s. 47 — Removal of guardian — Order refusing to re- 
move a guardian.] No appeal lies under the 
Guardians n.ud Wards-,Act (VI 1 1 of 1890) from an 
order of a Bi.strict Judge refusing to remove a 
guardian. Mohima OhunDER BtsWAS v . TarINI 
StJNKER Chose. 

[I. L R. 19 Calc. 487 

9. — Land Acgulsifion. Ac?'. (_Y (f 1870), 15 — 

District Judge s order on reference i>y the Collector — 
j Questions of co.uf iefing claims to title — Rersonm 
claiming interest in, the eompensaiihn—‘ Aj>j}or- 
tiuninentf construction of the term.] A Collector 
having acquired la.iid under the provisions of the 
Land Acquisition Act (X of 1870). and a question 
having arisen as to the right to the compensarlou 
— each of two rival claimants claiming exclusive 
title to the whole of the compensation awarded 
— the Collector referred the question to the de- 
ci.sion of the ♦Disfcriet Judge nnder .s. 15 of 

the i^ct. The District Judge having (handed the 
(|ucstion in favour of one of the claimants, thej 
other appealed to the lliLih Court. In ;ippni], it 
was contended that as the provisions of tlie Laud 
Acquisition Act apply to cases in which there was 
a dispute as to the apportionment of comjiensa- 
tion, and not to cases in which there was no 
question as to apportionment, and in which each 
of the claimants laid claim to the entire amount 
of the compensation, the order passed by the 
District Judge was not appealable under the 
provisions of the Act. as there was no question 
of apportionment to be determined ‘. — Held, that 
looking to the language of a. 15 of the Land 
Acquisition Act (X of 1870). which clearly con- 
templates the reference of such a dispute being 
provided for in the subsequent part of the Act, 
and as there is no other provision in the Act m.ado 
for it, the term “ apportion men t ” in Part iV 
should be given a liberal construction, as includ- 
ing the case where the Court has to decide be- 
tween rival claimants to the entire compensation. 
The order of the District Judge was therefore 
appealable. Kashim i\ Aminbi. 

[I. L. R. 16 Bom. 625 
(2) ARBITRATION. 

10. — Awards decree in accordance with — Civil 
Procedure Code, s. 522.] After issues had been 
framed in a suit to wind up a partnership, the 
matter was referred to an arbitrator, who made 
his award, and with regard, to certain property, 
not part of the partnership property, he referred 
the parties to a separate suit, A decree was 
passed in accordance with the award : — Held, that 
an appeal lay against the decree passed on tne 
award, on the ground that the award was not 
legal ; but that the award was not illegal by rea- 
son of its comprising the reference of the parties 
to a separate suit. Venkayya v. Venkataf- 

PAYYA, 


DIGEST OF OASES. 


[I. X,. K. 15 Mad, 348 
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DIGEST OF CASES. 


( 30 ) 


APPEAL — conPbmed. 

(2) ARBITRATION — concluded. 

11 . — A ward, decree in accord a^ice ivith — Civil 
Procedure Code^ ss. 622 , 525 .] When an award 
has been in Court, as provided by s. 626 of 
the Code of Civil Procedut^, the judg-ment and 
decree based thereon musti be drawn up specifi- 
cally in terms of the award. If the decree merely 
decrees in general terms the claim of one party 
or of the other, ic cannot be said that such decree 
is in ncGoi dance wifch^the award, and being “ not 
in accordance with the award ” an appeal will lie 
therefrom. XJmmi Fazl -i\ Rahim-un-nissa.. 

[I. L. R. 13 All. 366 

12. — Award, decree in accordance with — lllerial 
award.'] Wher^ a decree has been passed in terms 
of an award, an appeal lies only where the ques- 
tion is ■whether the award was illegal, being void 
ah initio, Nandram Dalukam v. Nemchakd 
Jadavchand. 

[I. L. R. 17 Bom. 357 


(3) CERTIFICATE OF ADMINISTRATION. 

13. — Order of Pi.drict Judge auto security — 
In.wfdcienry of security — Successio^i Act (A of 
1866) . 5 . 2Gi— Act XXVII of \S^0, 5.6.] No ap- 
peal lies against an order made whether in pur- 
suance of the directions of the High Court or 
otherwise, by a District Judge as to security for 
the grant of a certificate of administration, on the 
ground that such security is insufficient. 3/o?i- 
Mnhinee Passce v. Khctter Oopal Pey^ I. L. R. 
1 Calc., 127, referred to. Lucas i\ Luo as, 

[I. L. R 20 Calc. 245 

14. — SuGcessum Certificate Act^ ss. 9 and 19 — 
Order granting certificate conditional on the filing 
of security.'] Where on an application fora certi- 
ficate of succession under the Succession Certificate 
Act (Act YII of 18S9) an order was made grant- 
ing the certificate conditionally on the applicant’s 
furnishing security ; — Held that this was not an 
order ‘‘granting, refusing or revoking a certifi- 
cate ” within the meaning of s. 19 of the Act, and 
that, therefore, no appeal would lie therefrom. 
Bhaowani r. Manni Lal. 

[I. L. R. 13 All. 214 

15. — Order to jperson holding certificate ^under 
Act XXVII of 1860 to furnish security where 
gwvtion of the property held as security has heeii 
sold — Succession Certificate Act {VII of 1889).] 
An order by which a person who had obtained a 
certificate under Act XXVII of 1860 was directed 
to furnish security to the extent to which the 
security originally furnished had been diminished 
by the sale of a portion of the property, is not an 
order from which an appeal lies either under 
Act XXVII of 1860 or Act VII of 1889. Alta 
SOONDARI Dasi V, Srinath Saha. 

£1. L. R, 20 Oalc. 641 


APPE AL ^contlnu e d . 

(4) COSTS. 

16. — App 30,1 as to costs —Alderatlon of lower 
Court's costs on appeal.] On -an appeal by the 
defendant, on, among other matters, costs, the 
Appeal Court held that, even ou ^^he fialings of 
the lower Ooart, the order as to costs should be 
materially altered in favour of the defendant. 
SUDDASOOK KoOTARV V. RAM OhUNDER, 

[I. L. R. 17 Calo. 620 

17. — Appeal as to costs — District Judge, juris- 
diction of — Procedure.] The plaintiff sued for pos- 
session of certain land in the Court of a Snbordi- 
nare J ndge of ohe Second Glass. The Subordinate 
Judge returned the plaint for want of jurisdic- 
tion, and ordere 1 the plaintiff to pay a separate 
set of costs to each of the defendants The plain- 
tiff appealed to the District Judge on the grounds 

I first, that the Subordinate Judge had jurisdiction 
' to entertain the plaint ; and secondly, that the 
I order as to costs was improper. At the hearing 
I of the appeal the plaintiff’s pleader abandoned 
the point of jurisdiction. Thereupon the District 
Judge held thac the appeal would not lie simply 
on the question of costs. He therefore confirmed 
the Subordinate Judge’s ovdev Held that the 
District Judge had jurisdiction to hear the appeal 
on the question of costs. Vasudev Ramchandra 
V. Bhavan Jivkaj. 

[I. L. R. 16 Bom. 241 

18. — Appeal as to eosts^Civil Procedure Code 
{XIV of 1882), 55. 220, 5-10 and Error of 
lower Court binder misapprehension of fact and 
law.] Where the original Court has made an 
erroneous order for costs uader a misapprehension 
of fact and law, an appeal lies from such order 
under the Civil Procedure Code, although the ap- 
pellant complains of nothing else but the order 
for costs so erroneously made. Rauchordas 
VlTHALDAS l\ BAI KaSI. 

]I L. R 16 Bom. 676 

19. — Party improperly 'brought on the record as 
representative of deceased Jiidg ment-dehtor — Civil 
Procedure Code,ss. 2, 244, cL (c), 540.] One B D 
was made a party to an application for execu- 
tion of a decree as one of the repre ientatives of 
a deceased judgment-debtor. It had been decided 

' in a previous suit that B P was not related to the 
judgment-debtor in such a manner that he could 
become his legal representative, and in this pro- 
ceeding also he objected that he was- not such re- 
presentative, and his objection was allowed, and 
the order allowing it remained unappealed and 
became final. The Court, however, while allow- 
ing the objection, did not give the objector his 
costs: — Held that the objector did not, by being im- 
properly brought into the execution-proceedings, 
lose his right of appeal and farther, that he 
could, under the circumstances, appeal on the 
question of costs alone. BlSHEN Dayal v. Bank 
OF Upper India. 


[I. L. R 13 All. 290 
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( 32 ) 


APPEAL — continued. 

(1) COSTS — concluded. 

QO.-R L^erehe nf discretion of Court as to appor- 
tionment of costs.] ^ An appeal as to costs will lie 
from an appellate decree when the Court has 
exercised its discretion as to costs arbitrarily, 
and not according to general principles. Kliooda 
JBulisli V. Makee JSnksk, 1 S. D. A., N. W., 
(1861), p. 235, and Itam v. Kaskmaere Dass^ 

Agra E. B., 90, followed. Daulat Ram r. Durga 
Prasad. 

[I. L. R. 15 All. 333 

(5) DECREES. 

21. — Order permlttinff withdrawal of su it — Civil 
Procedure Code {Act XIV of 1882). ss, 2, 373 and 
6S8.] An order made by an Appellate Court 
under s. 373 of the Civil Procedure Code, giving 
permission to withdraw a suit with, liberty to 
bring a fresh one, is not a decree within the 
meaning of s. 2, and is not appealable. Gamya 
UtiM V. Daia Pain, I. L, R. 8 All. 82, dissented 
from. Kalian Singh v, Lekkraj Singh, I. L. R. 6 
All. 211, approved of. JOGODINDRO Nath r. 
Sarut Sunduri Drbi. 

[I. L. K. 18 Calc. 322 

Dick v, Dick. 

[I, L. R. 15 All. 169 

22. — Act XX of 1863, s. IS — Order refusing 
leave to sue— Decree — Civil Procedure Code, 1882, 
s. 2.] An order refusing leave to institute a suit 
under s, 18 of Act XX of 1803 is not a ‘‘ decree ” 
within the meaning of s. 2 of the Civil Procedure 
Code, and is not appealable. Kazem Ali v. 
Azem Ali Khan. 

[I, L. R. IS Calc. 382 

23. — Civil Procedure Code {Act XIV of 1882), 

2 — Order deciding point of law arising incident- 
ally— Decree. ] An order merely determining a 
point of law arising incidentally or otherwise in 
the course of a proceeding for determining the 
rights of parties seeking relief is not a decree 
within the meaning of s. 2 of the Civil Pro- 
cedure Code, and is not appealable. Where the 
judgment-creditor after satisfaction entered iipon 
a compromise, applied for execution, on the 
ground of the compromise having been obtained 
from him by fraud, and the Court below, being of 
opinion that the remedy of the judgment-creditor ‘ 
was by a proceeding in execution, and not by a 
regular suit, ordered the case to be tried on its 
merits : — Held, that no appeal lay from such an 
order. Behary Lal Pundit v. Kedar Rath 
Mullick. 

[I. L. R. 18 Gale. 469 

24. — Order binder s. 18 o/ Act XX of 1863 
granting leave to institute a suit — Bengal N.-W.P. 
and Assam Civil Courts Act {XII of 1887) s. 20.] 
An order passed under s. 18 of Act XX of 
1863 granting leave to institute a suit, is not a 
“ decree” under the Civil Procedure Code, and is 
not an appealable order. In a suit to have the 


A.PPPiXLi— continued. 

(5) DEGREES— d ‘ontlnued. 

defendants removed from the office of skehalts of 
an endowment, in which suit leave to institute 
it had been obtained under s. IS of the Act, it 
was contended that, ffiaving regard to the pro- 
visions of 8, 20 of Act Xn of 1887, an appeal 
to the High Cou>-t lay from that order: — Held, that 
s. 20 of Act XII of 1887 was intended only to 
define the Cour-t to which an appeal lies from a 
decree or order of a District Judge, and was not 
intended to define the righfi of appeal or the class 
of decrees or orders from which appeals shall lie, 
and that no appeal lay from the order passed, 
under s. 18 of Act XX of 1863 granting the 
plaintiffs leave to institute the suit. PrOTAP 
Chandra Misser Brojokath Misser. 

[I. L. R. 19 Calc. 275 

25. — Order declaring the rights of parties to a 
partition in certain specife shares — Civil Pro- 
cedure Code {Act XIV of 1882), ss. 2. 396 — Parti- 
tion snit.] by the Full Bench (Prinsep, 

J., douboiug) : — That au order in a suit for 
partition, which declares the specific rights of the 
parties and the property to be partitioned, decides 
that the suit must be decreed, as after such an 
order the suit could not be dismissed by the Court 
by which it was made, and is therefore an order 
which adjudicates upon the rights claimed and 
the defence set up in the suit, and which, as far 
as the Court expressing it is concerned, decides 
the suit within the definition of a decree in s. 2 
of the Civil Procedure Code, and is therefore 
appealable as a decree. Dulhin Golab Koer i\ 
Radha Dulari Koer, 

[I. L. R. 19 Calc. 463 

2Q. — Civil Procedure Code, 1882, ,s\ 2 — Rent 
Recorerg Act {Madras Art Vlll of 1865) s. 27 
Order under — Decree,'] An order made under 
the Madras Rent Recovery Act, s. 27. is not a 
decree within the meaning of the Civil Procedure 
Code, s, 2, Perumal v. Rajagopala. 

[I. L. R. IS^Mad. 248 

27. — Civil Procedure Code, ss. 2, 258, 688 — 
Order dismissing application to certify adjustment 
of decree.] Senihle — An appeal lies against an onler 
dismissing an application made under the Civil 
Procedure Code, s. 268, that the adjustment of a 
decree be recorded as certified, such order being a 
decree within the meaning of s. 2 of the Code. 
Lingayya i\ Naeasimha. 

[I, L. R. 14 Mad. 99 

28. — Order absolute for foreclosure — Transfer 
of Property Act {IV of 1882) s. S7—Hwccutlon 
of decree — Practice — Civil Procedure Code,ss.2, 
241.] The order mentioned in a, 87 of the Transfer 
of Property Act (IV <^f 1882) is an order in exe- 
cution of the substantive foreclosure decree, and 
is appealable as a decree under s. 244 read with 
s. 2 of the Civil Procedure Code upon the stamp 
payable in respect of such orders. So held by the 
Full. Bench, Edge, 0; J., doubting. Where an 
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A'P'PEAh-’Contimied. 

(5) DECREES— 

appeal has been erroneously presented to the 

Court as a first appeal from an 

not convert it into a first appeal from a decree 
Tinder s. 241 read with s. 2 of the Civil Procedure 
Code. Kebab Nath v , Lalj]|.Sahai. 

[I. L. R. 12 All. 61 

As to latter portion, See Sant Lal v . Srikishen. 

[I. L. R. 14 All. 231 

29,—:Clvll Procedzire Code, s,^ ^^Becree, defi- 
nition o/.] An order of a District Judge 
ing a memorandum of appeal to K 

the proper Court on the ground that the value of 
the suit is beyond the pecuniary limits of his juris- 
diction is not a decree within the meaning of s.^ 
of the Civil Procedure Code. Mahabir Singh 
i-. Behari Lal. ^ ^ q^q 

SO.— Order dismissing a:pplioaUon for partici- 
njation in assets — Civil Procedure Code, ss. 2, 2 , 

‘>»95 1 No appeal will lie from an order under 
8 295 of the Code of Civil Procedure dismissing, 
on the ground that the decree was barred by 
limitation, a decree-holder’s application to share 
in. the assets realised under another decree against 
the same judgment-debtor. Such an order cannot 
he regarded as a decree 
g 2 of the said Code. Kashi Ram v . Mani Ram. 

[I. L. R, 14 All. 210 

SI ^Transfer of Property Act, s. , order mtder 
^Civil Procedure Code, ss. 2,244 andp2--Superin- 
tende^ice of High Court} 

of Act IV of 1882 extending the time for payment 
of the mortgage-money by a 

within the meaning of ss. 2 and 244= of the Code 
of Civil Procedure, 1882, and an appeal will lie 
from it. An application will therefore riot lie 
Tinder s. 622 of that Code for revision of such 
order. Rahima v . Nepal Rai. 

[I. L. R. 14 All. 420 

32. Civil Procedure Code, ss. 2, 582 — Order 

neiecting an appeal-l An intending appellant 
executed in favour of two vakils a vakalatnama ; 
it was accepted only by one of the vakils, and he 
•presented the appeal. The appeal was placed on 
the file by the District Judge, but on its coming 

on for disposalbeforetheSubordinate Judge, he 

held that it had not been duly presented and made 
an order rejecting it \—Held, that an appeal lay 
a«-ainst the above-mentioned order as being a 
decree within the meaning of s. 2 of the Code of 
Civil Procedure. Ayyanna v. Nagabhooshan am. 

[I. L. R. 16 Mad. 285 

(6) defadlt in appearance. 

ZZ,—Plsmxssal of an appeal ^ for default-^ 
Pleader unprepared to proceed loith a case Liiu 
Procedure Code [Act XIV of 1882), ss, 2 and^- 
Pecreef^ On the day fixed for the hearing oi 

W, D 


APPEAL— 

(6) DEEADLT IN APPEARANCE— 
an appeal in the lower Appellate Court the appel- 
lant appeared by a duly appointed pleader, ihe 
pleader applied to the Conrt for a'a adjournment, 
on the ground that he had noUtime to fully pre- 
Zre himself in the case. The Court refused to 
grant any adjournment, and dismi^ed the appeal 
for default:-HeZ^f, that the order of dismissal waa 

bad. The mere fact that the appellant s pleader 
was not prepared to proceed with the case would 
not enable the Court to deal with the case as if 
there was no appearance at all for the appellant, 
and to dismiss the appeal for default. Per Bird- 
WOOD J.— An order dismissing an appeal tor 
default is one falling within the definition of a 
“ decree ” contained in s. 2 of the Code of Cm 
Procedure (Act XIY of 1882), and is, therefore, 
appealable. Ramghandea Pandueang Naik v, 
Madhay Phrushottam Naik, 

[I. L. R. 16 Bom. 23 

34 ^pismissal of appeal for default— Order'' 
Pecree "—Civil Procedure Code,s. 2, andss,boQ, 
658.] No appeal will lie under s. 10 of the Letters 
Patent from the order of a single Judge of the 
Hio-h Court dismissing an appeal for default. The 

decision of a Court dismissing a suit or an appeal 

%Pghv.Blslnt Singh, I- 

hZZilfVatlullah ''khan 'Vlsham-ullah khan, 

IfnaNath^ Id fdCv Puruslwttam ^^aih, I.L. E. 
16 !Bom. 23, not followed. Mansab Ali v. Inihal 

Chakd. 359 

(7) EXECUTION OF DECREE. ■ 

(a) Questions IN Execution. 

35 -Sovarate suit-Claim ly legal syresenta- 
ffX property as his own independently oj deceased 
■ Vlnt-dehtor—Jnstertii—Cinl Procedure Code, 

iff r 244 278 383.] Sold, by the Full BeucU 

mEEELU,j.,disseutmff):Wherea]udgment-debtor 

“ ter th4 paesing of the decree, and h.s legal 

rlm-elentativee are brought on the record in exe- 

?;^ruroceeding3 to represent him m respect of 
?Wecfee, questions which they raise as to property 
V 1 fiipv sav does not belong to his assets in 
Their hanS, fnd as such is not oapable of being 
laken to eiecution, are questions which under s. 
t^ Mot the Civil Procedure Code must be deter- 
mhied in the execution department, and not by 
- 1 . There is no distinction in this re- 
tetweeii the positions of legal representatives 
the stiit before, and those added after, 
f fdecref Tnder the last paragraph of s 234. 
In! C^Mt executing the decree may try and deter- 
a iViP riuestion whether property in the legal 
mine the *1?®®, ^ formed part of the deceased 

debtor’s estate, and find this fact for 
judgment-debtor 3 ^ . property to sale in 
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(7) EXECUTION OF DECREE — continued, 
(^) Questions in ’EiXE.Qviio'^^coyicluded, 

title under the 'sale ; and the Court’s order is sub- 
ject to appeal bprt not to a separate suit under 
0. 283. Seth Chand Mal v. Durga Dei. 

[I. L. H. 12 All. 313 

(h) Parties to Suits. 

36. — Civil Pi'ooedu,re Oode^ 1882, ss. 241 and 
318. — Petition by purchaser at Gourt-saJe for pos- 
session^] On an application made in L888 under 
Civil Procedure Code, s. 318, by the purchaser at 
a Court-sale (who was the assignee of the decree 
which was being executed), praying for delivery 
of possession of the property purchased, it appear- 
ed that the sale took place in 1885, that it was 
confirmed in 1886, and that in January 1887 an 
order was made for delivery of possession to the 
purchaser. The judgment-debtor had resisted the 
purchaser’s efforts to obtain possession in 1887 
and set up in bar of the application in 1888 an 
oral agreement alleged to have been made between 
him and the purchaser. The application was re- 
jected : — Held, that the question was one relat- 
ing to the execution of the decree between the 
representative of the original decree- holder and 
one of the defendants to this suit, and fell within 
s. 244 of the Civil Procedure Code, and an appeal 
therefore lay against the order rejecting the 
application. Muttia v. Appasami. 

[I. L H. 13 Mad. 504 

37. — Civil Procedure Code^ ss. 244 a7id 308— - 
Order caTieelling sale — Representative of decree^ 
holder.'] One who bad attached a decree and 
obtained leave to bid at the sale of land ordered to 
be sold in execution, and to have the purchase- 
money and the amount due under the decree set 
off against each other, became the purchaser for 
a sum less than the amount due under the decree. 
The Court made an order under Civil Procedure 
Code, s. 308, cancelling the sale and ordering a 
. re-sale on the ground that the purchaser had not 

paid the full amount due ou his purchase within 
the time limited : — Held, that the petitioner was 
the representative of the decree- holder within the 
meaning of Civil Procedure Code, s. 244, and an 
appeal by him lay against the order. Sah Man 
Mull v, Kanagasabapathi. 

[I. L. R, 16 Mad. 20 

88 , — Appeal ly sqme of the parties to a S 7 iit-- 
Decree in appeal bindmg parties who were 7 iot 
parties to the appeal — Civil Procedure Code 
{^Act XIV of 1882), s. 244, cl, (<?) — Superintend- 
ence of High Court — Civil Procedure Code, s, 622 
— District Judge, juris dicti07i of] The plaintiffs 
filed a suit in ejectment against A, R and C, 
The Subordinate Judge decreed the claim. On 
appeal, the District Judge rejected it. The 
plaintiff then preferred a second appeal to the 
Righ Court, which finally decided in plaintiffs’ 
ifavonr. To this second appeal A was not made a 
party. In execution of the High Court’s decree 
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(7) EXECUTION OF mGREE^-coTicluded, 

(5) Parties to Suits— cQ7icluded, 

^ was dispossessed, bub was restored to posses- 
sion by the Subordinate Judge under s, 332 of 
the Code of Civil Procedure. This order was re- 
versed, on appeal, by the District Judge. A there- 
upon applied to the High Court, under s. 622 of 
the Code of Civil Procedure, to set aside the Dis- 
trict Judge’s order as on the ground 

that s. 244 of the Code was not applicable to the 
case, A not having been«a party to the appeal in 
which the decree under execution was passed, and 
that, therefore no appeal lay to the District Judge 
from the Subordinate Judge’s order : — Held, thUt 
A being a party to the suit, though not to the 
appeal in which the final decree was' passed, the 
District Judge had jurisdiction J;o hear the appeal 
under s. 244, cl. (c) of the Code of Civil Pro- 
cedure. GOWRI i\ ViGNESHVAR. 

[I. L. R. 17 Bom. 49 

(8) NORTH-WESTERN PROVINCES ACTS. 

39. — JV.-TF. P. Rent Act {XU of ISSl), .9. 189— 
iV.-lF. P. Rent Act, Aineiulment Act (A’/U of 
1886), s. 5 — “ Rent payable by the tcnofit ” — Rata 
of rent.] The words “rent payable by the tenant” 
in s. 189 of the North-Western Provinces Rent 
Act (XII of 1881) (as amended by Act XI 7 of 
1886) mean the rate of rent payable by the tenant, 
and not merely the actual amount o^ money which 
is due at any given time by the tenant to his land- 
lord as rent. The appeal therefore given by that 
section is limited to cases in which the Court of 
First Instance has determined the rale of X'ent. 
IlADHA Prasad Sixgh r. Pergash Rai. 

[I. L. R. 13 All. 193 

40. — P. Re?itAct(XIIof 1881), .v. 189— 
iV.- W. P. Refit Act,A>ne7idment Act (XJ V (fl8SG), 
s. b— Rani, rate of], Where a zainindar sued a 
tenant for rent of certain alluvial laud, the amount 
claimed not being above Rs. 100, and the tenant 
objected that there was a custom in the village 
by which rent was paid in case of alluvial land 
only on the cultnrable portion, and that during 
some of the years in suit a less portion of the land 
than that for which rent was claimed had been 
cultnrable : — Held, that in such a suit the rate of 
rent was iu dispute, and an appeal would therefore 
lie. Ra-dha Prasad Singh v. Pergash Rai, I. L. It, 
13 All. 193, followed; Payag Sahuj -v. Matadzn, 
Weekly Notes, 1890, p. 229 overruled. Kadha 
Prasad Singh i?. Mathura Chaubb. 

[I. L. R. 14 All. 50 

41. -_iV:.TP. P. Rent Act {XII of 148— 

Suit for refit fvJiere the right to receive it is dis- 
puted — Question of title — Jurisdiction of Civil 
and Revenue Courts — District Judge, j tn‘isdietioiu 
of\~-M sued I and another for rent iu the Court! 
of the Collector. The defendaute pleaded payment 
to V, who was accordingly brought ou to the re- 
cord as a co-defeudant under a. 148 of the North- 
Western Provinces Rent Act (XLI of 4881). The 
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APPEAL — continued, 

(8) NORTH-WESTERN PROVINCES ACTS- 

Goneladed. 

■Collector decided in favour of V, The plaintiff 
appealed to the District Judge making all three 
persons respondents. The District Judge reversed 
the decision of the Collectorfand ordered the whole 
-costs to be paid by V, who thereupon appealed to 
the High Court; — Reid, that the District Judge 
had no jurisdiction to entertain the appeal so far 
n,s the party brought in under s: 148 was con- 
cerned, and, that beir^ so, had no power to award 
•costs against him. Anand Ram Mausuma 
Begam. 

► [I. L. R. 13 All. 36d 

42 — V.-TF. P. Land Revenue Aot {XIX o/ 1873), 
ss, 113, 114 — Order of QoUector on application for 
partition — Decision on question of title']. An appeal 
will lie from the “ order ” or “ decision ” of a Col- 
lector or Assistant Collector trying a question of 
ditle raised in the course of the hearing of an 
application for partition under the N.-W. P. Land i 
Revenue Act (XIX of 1873). NiAZ Begam v, \ 
Abdul Karim Khan. 

[I, L. R. 14 All. 500 ' 

(9) ORDERS. 

43. — Order confirming appointment of head of 
muths — Nomination ly a pandaram under adecree — 
Revocation of such nomination-'by the pandarand s 
.successor The pandaram of a muth being em- 
powered under a decree to nominate a person to 
be the head of a subordinate muth, subject to the 
approval of the Subordinate Court, made a nomi- 
nation and died before the Subol’dinate Court had 
come to a determination as to the fitness of his 
nominee. His successor in office was brought on 
to the record and revoked his nomination and 
made a fresh nomination. The Subordinate Court 
treated the fresh nomination as a nullity, and 
made an order confirming the first. The 
-daram appealed against this order: — Reid (1) 
that an appeal lay against the order complained 
of ; (2) that the person, whose nomination had 
I been confirmed, was a necessary party to the ap- 
peal. GNANASAMBANDA ViSYALINGA. 

[I. L. R. 13 Mad. 338 

43. — Order dismissing petition of insolvent 
.debtor — Provincial Small Cause Courts Act {IX 
cf 1887), s. Insolvency petition in execution of 
decree in Small Cause suit — Civil Procedure Code, 
ss. 344, 588.]— -In proceedings in execution of the 
• decree passed in a Small Cause suit by a District 
Munsif who bad been invested with insolvency 
jurisdiction, the judgment-debtors filed a petition 
under s. 344 of the Civil Procedure Code praying 
that they might be declared insolvents. Their 
petition was dismissed by the District Munsif: — 
Reid, an appeal lay to the District Court against 
the order dismissing the petition. VaIKunta 
^RABHU V . MOIDIN SAHEB. 

£1. L. R. 15 Mad. 89 


' APPEAL— 

(9) ORDERS— 

44. — Civil Procedure Code, s, 610. — Order in 
execution of decree of Privy Cowneil.'] Land was 
put up and purchased in execution of a decree, and 
the sale was confirmed, and the purchaser put into 
possession. On appeal against the*,order confirm- 
ing the sale the High Court set the sale aside. The 
purchaser preferred an appeal to the Privy Coun- 
cil ; pending which he had to give up possession 
of the land, but security was furnished under an 
order of the Court by persons not parties to the 
suit for its re-delivery to him and for payment of 
mesne profits in case of his appeal being success- 
ful. On appeal the Privy Council reversed the 

! order of the High Court. The purchaser was ac- 
I cordingly replaced in possession of the land, and 
! he applied for execution in respect of the mesne 
profits against the respondents in the Privy Coun- 
cil and the sureties. The Court of First Instance 
dismissed the application as against the sureties 
and limited the applicant’s claim against the others 
to the net income of the land, less the cost of 
management, and allowed him no interest: — Reid, 
the order must be taken to have been made under 
Civil Procedure Code, s. 610, and an appeal lay 
therefrom. Arunachellam v, Arunachellam. 

■ [I. L. R. 15 Mad. 203 

45. — Order for pre-emptmi — Decree conditional 
on payment of price stated withhi a fixed period 
otherwise suit to stand dismissed -- Noii-payment 
of ‘prew-mptive price -^Appeal after etsplration of 
period fixed by decree.] The plaintiff in a pre- 
emption suit obtained a decree in his favour for 
pre-empfciou of the share in suit on payment of a 

■ fixed sum wuthin a period specified in the decree, 
other wise his[euit was to stand dismissed : — Reid, 
that the plaintiff could appeal. from such decree 
after the period prescribed therein had elapsed 
without his paying in the pre-emptive price fixed 
thereby, both as to the correctness of the pre- 
emptive price and as to the reasonableness of the 
time allowed for payment, Kodai Singh v. 
Jaisri Singh. 

[I. L. R. 13 All. 189, 376 

46. — Procedure Code, ss. 828, Obstruct 
tion to execution of decree—Dlsmissal of decree- 
holder's petition,] Obstruction was offered to the 
execution of a decree for partition of certain pro- 
perty, bv one claiming to be entitled to occupy 
part of the land in question as a mulgeni tenant. 
The decree-holder presented a petition to the Court 
under Civil Procedure Code, s. 828 : this petition 
was rejected, and the claim was not numbered and 
registered as a suit : — Reid that ^ au appeal lay 
against the order rejecting the petition. GOPALA 
V , Fernandes. 

[I, L. R. 16 Mad. 127 

47 Order rejecting plaint as insu-ficimtly 

stamped,] A sued B and C (1) fbr a dilatation 
of his title to certain property, and (2) for an 
iniunobion restraining C froin paying, and B 
from .receiving, an allowance of Rs, 2,400 a year 
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out of the income^of the property in dispute. A 
valued each of the^^ reliefs sought at Rs. 130, and 
afiSsed a Court-fee stamp of Rs. 20 to the plaint. 
The Court of First Instance rejected the plaint as 
insufficiently stamped, holding that the claim for 
the injunction sought should be valued at ten 
times the annual allowance paid by O' to as 
provided by s. 7, cl. 2 of Act VII of 1870. On 
appeal to the High Court, held, that the order 
rejecting the plaint as insufficiently stamped was 
appealable. Saedaksingji r. Ganpatsingji. 

[I. L. R. 17 Bom. 56 

43, — O't'der Tef using to set aside an injunction — 
Civil Procedure Code, ss. 496, 688, cl. (24),] An 
appeal will lie under s. 688, cl. (24), of the Code of 
Civil Procedure, from an order under s. 496 of the 
Code refusing to set aside an injunction. Nuhhi 
Bulish V. Chasni, I. L. R. 6 Calc. 168, referred to. 
Zabada Jan %\ Muhammad Taiab. 

[I. L. R. 15 All. 8 

49. — Order refusi7}g to discharge surety for 
insolvent — Civil Procedure Code, ss, 836, 344.] 
An order refusing to discharge a surety under 
s. 336 of the Civil Procedure Code for an insolvent 
judgment-debtor filing his petition, where the 
surety was entitled to his discharge, is - not an 
appealable order. Baima Mal i*. Jamna Das. 

[I. L. R 15 All. 183 

(10) PROBATE. 

50. — Prolate and Administration Aet (V of 
IS81), s. 86 — Order of District Judge admitting 
gjerson as caveator — Civil Procedure Code, s. 688, 
cl. (2).] B. 86 of the Probate and Administration 
Act (Y of 1881) makes tbe Code of Civil Procedure 
applicable to orders passed under that Act. An 
appeal therefore lies to the High Court from the- 
order of a District Judge admitting a person as a 
caveator under s. 69 of the Act ; such an order is 
appealable under s. 688, cl. (2) of the Code. Abhi- 
BAM DASS V, GoPAL DASS. 

[I. L. R. 17 Calc. 48 

51. — Order refusing to mahe person party de- 
fendant to an application for prolate — Prolate 
a7id Administration Act {V of 1881), ss, 53 and 
86,] S, 86 read with s. 53 of the Probate and 
Administration Act (Y of 1881), only allows an 
appeal to the High Court in cases in which an 
appeal is allowable under the Code of Civil Proce- 
dure. Ho appeal therefore lies against an order 
refusing to make a person opposing probate a 
party defendant to an application for probate, 
Aliinonnissa Khatoon v. Koninrunnissa Xliatoon, 
I. Jj. R. 13 Calc, 100 ; and Karman Dili v. Misti 
Dal,l, L. R. 2 All. 904, followed. Khetteamani 
pASI v* Shyama Ohuen Kundu. 

[I. L. E. 31 Calc. 539 


( 10 ) 
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(11) RECEIVERS. 

62. — Peoeirer, appointment of — Appealalle order' 
— Civil Procediire Code {Act XIV of 1882), ss. 603, 
605, 688 (24), and 533 —Bengal, 'North-Western 
Provinces, and Assani^Ciril Courts Act {XII of 

1887) , s. 21,] An appeal lies from an order reject- 
ing an application for a Receiver under s. 603 of 

I the Code of Civil Procedure, and the order on 
I appeal is final under s. 688. Gossain Didmlr Puri 
V. Tehait BeUiarain, 6 C. L. R. 467, followed. The- 
Court to which such an appeal lies from the order 
of a Subordinate Judge is, under s. 21 of Act XII 
of 1887, the High Court where the value of the 
suit is above Rs. 6,000, and the District Judge’s*^ 
Court in other cases. Boidya Hath Adya v. 
Makhan Lal Adya. 

[I. L. R. 17 Calc. 680“ 

(12) SALE IH EXECUTION OF DECREE. 

53. — Sale of immovealle p>roperty set aside — Or- 
der refusing refynd of price to purchaser — Civil 
Procedure Code, s. 315.] Ho appeal lies from an 
order refusing a refund of price to a purchaser, 
the sale to whom has been set aside under s. 315 of 
the Civil Procedure Code. Soiidagar Mal v. Abdul 
BaJiman Khan, Weekly Notes, 1890, p. 85 ; Tapesri 
Lal V, Deoki Nandan Rai, Weekly Notes, 1890, 
p. 89 ; and Ram Dial v. Ram Das, I. L. R. 1 All. 
181, referred to. Baijnath Sahai v. MoUeep 
Narain Singh, I. L. R. 16 Calc, 535, dissented from. 
Rahim Bakhsh v. Dhuri. 

[I. L. R. 12 All. 397 

54. — Default of purchaser at sale in execution — 
Deficiency in pvU'.e arlsuig on re-sale — Order 07t 
defa^Ut mg purchaser to make good such dcficie7icy 
— Civil Procedure Code, ss. 2, 293, 510, 688.] Ho 
appeal lies from an order under s. 293 of the Code 
of Civil Procedure directing a defaulting purchaser 
at a sale in execution of a decree to make good the 
loss happening on a re-sale occasioned by his de- 
fault. Ra77i Dgyal v. Ram Das, I. L. R. 1 All. 
181 ; and Baijnath Sahai y. Moheeg) Narain Shigh, 

I. L. R. 16 Calc. 635, dissented from, Soudagar 
Mal V. Aldul Rahman Khan, Weekly Notes, 1890, 
p. 85 ; Rahim Baksh v. Dhuri, I. L. R. 12 AH, 397, 
followed. So held by Edge, 0, J., Mahmood and 
Knox, J J., Straight, J., dissenting. Deoki Nan- 
dan Rai V . Tapesri Lal. 

[I. L. R. 14 All. 201 

Ilahi Bakhsh v. Baij Nath. 

[I. L. R. 13 All. 669 

(13) OBJECTIONS BY RESPONDENT. 

65. — Civil Procedure Code, 1882, s. 561 — Civil 
Procediire Code Amendment Act {Act VII of 

1888) , s. 48 — Time allowed for memorandum of ol- 
jeGti07is,^ An appeal cannot definitely be posted 
until the Court has ascertained that notice of the 
appeal has been served on the respondent, and a 
date must then be fixed not less than one month 
from the date of service, aa the respondent is- 
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APPEAL — ooncliuled ^ 

(13) OBJECTIONS BY RESPONDENT— 

‘Entitled by s. 5G1 of the Code to that period with- 
in which he may file any objection he may have. 
SUNDARAM V. ANNANGAR. 

[P. L. R. 13 Mad. 492 

QQ.—Givil Procedure Code, 1882, s, 661 — Time 
JorJillnff ohjeotions^Pelay in filing tUem-Prac- 
tice.'\ \Vhere a respondent in ord^r to save the 
■costs of copying' the ji^dgment of the Court below, 
the decree and other documents in the case, delay- 
■■ed sending instructions to counsel to draw objec- 
Jbions to the decree until the paper books had been 
received from the appellant, at which date^ the 
period allowed for filing objections had expired, 
the Court refused to extend the time, or permit 
the objections to be filed, Sulleman Ebrahimji 
V . JoosuB Jan Mahomed. 

[I. L. R. 14 Bom. Ill 

(14) GROUNDS OF APPEAL. 

A'pinllant not allowed to raise in appeal a 
C07itention inconsistent with the case relied upon 
in the Courts beloio— Variance between pleading 
and proof— Practiced] An appeal cannot be main- 
tained upon a ground inconsistent with the case 
insisted on in the Courts below, notwithstanding 
that the new ground may be one that might have 
been brought forward, in the first instance, as an 
alternative. In a suit between the widows of two 
Torothers deceased, the plaihtifi’s title rested on 
this, that her and the defendant’s late husbands, 
respectively, having been the sons of the same 
father, had, therefore, been sapindas to each 
other ; so that the plaintiff as the widow of the 
one would be the heir of the other, expectant on 
the death of his widow. In this character she 
sued to have set aside an adoption made by the 
defendant. The Courts, however, found that the 
plaintiff’s husband was an illegitimate son, and 
not a sapinda, and the suit was dismissed. The 
plaintiff, now appellant, on findings of fact that 
both the sons were illegitimate, urged that, 
though they could not inherit from their father, 
they* yet could succeed to the estate of one 
■another \—P[eld, that this contention was so in- 
consistent with the case made below that it was 
■now inadmissible. Sriniati Past v. Lalanmani, 

2 B. L. R. P. C, 64 ; 11 W. R. P. 0. 27, referred to 
and followed. Gajapathi Radhika r. Vasu- 
DEVA Santa Singaro. 

[I. L. R. 15 Mad. 503 
[L. R. 19 I. A. 179 

appeal in criminal cases. Col. 

1. Acquittals, Appeals from ... 42 

2. Acts ... ... ••• 4^ 

3. Criminal Procedure Code ... 43 

4. Practice and Procedure ... 44 

See Limitation Act, 1877, Art. 15.5. 

[I. L. R. 15 Mad. 414 


APPEAL IN CRIMINAL 0^.^'ES~-eontd. 

(1) ACQUITTALS, APPEALS FROM. 

1. — Appeal hij Local Government fronijudg- 
ment of acquittal — Criminal Procedure Code 
{Aet X of 1882), s. 417.J Under the Code of Crim- 
inal Procedure (Act X of 1882), yie Local Gov- 
ernment have the same right of appeal against 
an acquittal as a person convicted has of appeal- 
ing against his conviction and sentence, and there 
is no distinction between the mode of procedure 
and the principles upon which both classes of 
appeals are to be decided. In the Matter of 
THE Petition of the Deputy Legal Remem- 
brancer. Queen-Empress r. Bibhuti Bhusan 
Bit. 

[I. L. R. 17 Calc. 485 

2. — Appeal from ^'efusal of Judge to add neia 
charges — Appeal from interlocutary order — Fram^ 
ing additional charges — Criminal Procedure Code^ 
1882, s. 4:\1 —Penal Code, ss. 206,423, 424.] At 
the commencement of a trial before a Court of 
Session on a charge under s. 206 of the Penal 
Code, the Public Prosecutor applied to the Court 
to frame new heads of charge under ss. 423 and 
424 of the Code. The Sessions Judge postponed 
passing any final decision upon this application, 
until it became apparent that the charge under 
s. 206 was not su.stainable on the evidence to be 
adduced by the prosecution. After hearing the 
evidence for the prosecution on this charge, the 
Sessions Judge, without going into the defence, 
or recording the opinions of the assessors, passed 
an order of acquittal. At the same time he re- 
jected the application for framing new heads of 
charge, holding, on the authority of Queen-Fm- 
gjress v. Appa (1. L. R. 8 Bom. 200), that he had 
no power to frame any new charges in addition 
to the original charge. He was also of opinion 
that the dismissal of a complaint, which the pro- 
secutor had previously filed against the accus.ed 
on the very charges which were sought to be 
added, was also a sufficient ground for rejecting 
the application. The Local Government appealed 
to the High Court against the order of acquittal. 
At the hearing of the appeal it was contended on 
behalf of the Crown that the Sessions Judge was 
wrong in refusing to frame additional charges as 
sought by the Public Prosecutor. The accused’s 
counsel objected to this point being raised by 
Government in an appeal against an order of 
acquittal: — Field, per Telang. J. (1) that under 
s. 417 of the Code of Criminal Procedure (ActX 
of 1882) it was not open to Government to appeal 
to the High Court on the ground of the Sessions 
Judge’s refusal to add new charges, or against 
any*ouher interlocutory order made during the 
trial. (2) That the Sessions Jud ge ought to have 
finally disposed of the application for framing 
additional charges at the very commencement of 
the trial when it was made, especially because it 
did not purport to be based on any facts other 
than those contained in the depositions recorded 
by the committing Magistrate. Queen-Empress 
V , Vajiram. 

[I. L. R, 16 Bom. 414 
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APPEAL IN CRIMINAL CASES~<;w^^^. 

(2) ACTS. 

S. — Act XI 0/'lS46. — Appeal to the High Court 
^Scheduled Bistricp Act {XIV of imV)~-Rule 44 
cf Rules framed under s. 3 of Act XI of 1846— 
Agent to Govei^ior in KJiandesk District,'] The 
accused were convicted under s. 201 of the Penal 
Code (Act XLY of 1860) of an offence committed 
in the villag-e of Gulamba, in the Mehwas Estate 
of Nal, in the Khandesh District, and sentenced 
by the Agent to the Governor each to suffer rigor- 
ous imprisonment for five years. The Agent tried 
the case under the rules framed under Act XI 
of 1846. The accused appealed to the High Court 
under Rule 44 of the rules framed under s. 3 
of Act XI of 1846 : — Held^ that the appeal did 
not lie to the High Court. Rule 44 was ultra vires, 
as no power was given by Act XI of 1845 to 
Government to confer appellate powers on the 
Sadar Foujdari Adalat, as was practically done hy 
the rule. Act XI of 1846 being repealed in the 
Mehwasi villages by Act XIV' of 1874, Rule 44 
could not be continued either by the Notification 
published in the Bomhay Oovemmertt Gazette for 
l879,Part I, p. 11 5, or by the Notification published 
in the Bomlay Government Gazette tox 1887, Part I, 
p. 19. Queejt-Empeess V. Sarya. 

[I. L. R. 15 Bom, 505 

(3) CRIMINAL procedure CODE. 

A.'-Criminal Procedure Code, ss. 404, 452— 
Bight of appeal to the High Court hy a person other 
than a Buropean British subject jointly tried with 
such subject.] A person, not being a European 
British subject;, who is tried before a District 
Magistrate jointly with a European British subject, 
cannot claim under s. 452 of the Code of Criminal 
Procedure (Act X of 1832), the right of appeal 
to the High Court which is exclusively reserved to 
such European British subject. In re Solomon. 

[I. L. R, 14 Bom. 160 

5. — Criminal Procedure Code, s, 195 — Sanction \ 
to prosecution — Bevisio7i.] No appeal lies from an 
order granting or refusing to grant sanction to 
prosecute under s. 195 of the Criminal Procedure 
Code. The proceeding under s. 195 of the Code of 
Criminal Procedure, by which such an order may 
be set aside, is a proceeding in revision and not by 
way of appeal. Mehdi Hasan v. Tota Ram. 

[I. L. R. 15 All. 61 

Q.— Criminal Procedure Code,s, 41,3-- Appealable 
sentence — Costs of complaint in Crmmial Court 
order on accused to pay — Pine — Court fees Aet(Vll 
of 1870), s. 31.] An order passed by a Magistrate 
under s. 31 of the Court-fees Act, directino* an 
accused person to pay to the complainant the 
Court-fee paid on the petition of complaint, is no 
part of the sentence so as to make it a sentence of 
fine within the terms of s. 413 of the Code cf Cri- 
minal Procedure, and an order therefore senten. 
cing an accused person to 14 days’ rigorous impris- 
onment and to pay the costs is not appealable 
Madan Mandxtl r. Haran Ghose. 

[I. L. R, 20 Calc. 687 


APPEAL IN CRIMINAL OXS'ElQ-^concld^. 

(4) PRACTICE AND PROCEDURE. 

7. — Criminal Procedure Code,$. Petition of 

appeal, presentation of.] A petition of appeal 
sent by post is not presented to the Court within,' 
the meaning of Criminal Procedure Code, s. 419, 
Queen-Empress v. Arlappa. 

[I. L. R. 15 Mad. 137' 

8. — Criminal Procedure Code, ss. 420, 421, 422,. 
a7id 423 — -Appeal preferred by appellant ini jail — ^ 
Power of Appellate Court to dispose of appeal in' 
absence of the appellant.] Where an appeal, pre-* 
ferred under s. 420 of the Criminal Procedure Code, 
has^ been admitted hy the Appellate Court, and 
notice has been properly given under s. 422, and the 
record of the case has been sent for and perused 
under s. 423, the Appellate Court is competent, 
under the last-mentioned section, to dispose of the 
appeal though the appellant is not present and is 
not represented by a pleader. The only limitation 
placed by s. 42.3, on the powers of the Appellate- 
Court is that the Court, before disposing of the- 
appeal, must peruse tbe record, and, if the appel- 
lant is present or is represented by a pleader, the- 
appellant in person must be heard, or the pleader 
must be heard. So held by the Full Bench, (Mah- 
MOOD, J., dissenting.) Held, by Mahmood, J,, 
contra, that the principles of audi alteram partem 
and ubi jus ihi remeMum, and the provisions of 
8. 422 of the Code, as to notice of appeal, imply 
that, where an appeal is admitted and not sum- 
marily rejected under s. 421, the appellant must 
have a real^ opportunity of being heard ; that in 
the passage in s. 423 after perusing the record 
and hearing the appellant or his pleader if he 
appears,” the word “he” refers to the pleader, 
and must not be read as “ either of them ; ” that, 
in any case, the words ‘4f he appears,” make it 
a condition precedent to the disposal of an appeal 
under the section that the appellant is heard, or 
at least has the choice of appearing ; that the 
word appears refers to the personal appear- 
ance of the appellant ; and that an appeal which 
has been admitted cannot be disposed of unless 
the appellant is before the Appellate Court, or can 
be heard within the meaning of s. 423. Semhle, 
per Mahmooe, J"., but the High Court in appeal is 
competent to send for a criminal to appear before 
it to explain a difficulty in his case, Queen- 
Empress V. POHPI, 

[I. L. R. 13 All. 17X 


APPEAL TO PRIVY COUNCIL. 

1. Cases in which A ppeal lies or net 

{a) Appealable orders 
(h) Substantial question of law !].* 
(c) ConcuiTent judgments on facts 
{d) Valuation of appeal 

2. Practice and Procedure... 

3. Criminal Cases 


Col. 

45 

45 

46 
46 
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4T 
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See Limitation Act, 1877, s. 5. 


[I. L. R. 15 All. 14 
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APPEAL TO PRIVY COVlUCllA-eoniinueA. 

See Iimitatiok Act, 1877, s. 12. 

[1. L, R. 15 Mad, 169 
See Limitation Act, 1877, Art. 177. 

y. L. B. 15 Mad. 169 
[1. L. R. 15 All. 14 

(1) CASES IN WHICH APPEAL LIES OR NOT. 
{a) Appb^lablb Orders. 

1. — Civil Proeedzhi'e Gode^ s, 595 — ApplicatioTi 
for leave to appeal to Privy Ooiiiicil — Order dis~ 
''■missing suit on preliminary issue Interlocutory 
order The plaintiff in a suit to recover certain 
property set up an adoption. The Court of First 
Instance held that the adoption was not proved 
and dismissed the suit without trying the issues 
framed with reference to other allegations in the 
pleadings. On appeal by the plaintiff the High 
Court passed a decree setting aside the decree of 
the Court of First Instance, declaring the alleged 
adoption to be established and renTanding the suit 
for the trial of the remaining issues. The defen* 
dants sought to appeal to Her Majesty in Council 
against the decree of the High Court. The defen- 
dants’ application was refused on the ground that 
that decree was not a final decree, and no appeal 
lay. Tirunarayana v, Gopalasami, 

[I. L. R. 13 Mad. 349 

2. — Civil Procedure Code^ 1882, s. Order 
directing accounts to he talien — Pecree not final — 
Application for leave to apjpeal.'] Where a decree 
has been made directing accounts to be taken, but 
there is nothing so special in the case as to bring 
it under clause (c) of s. 595 of the Civil Proce- 
dure Code (Act XIV of 1882), leave to appeal to 
the Privy Council will not be given. Rahim- 
BHOY HUBIBBHOY V . TURNER, 

[I. L. R. 14 Bom. 428 

3. — Prerogative right of Croivn to admit apjyeal 

where leave to appeal refused hy High Court-- 
Pinal decree-- Meaning of ^‘final’^ in s. 595 
of Civil Procedure Code (XIV of Civil 

Procedure Code, s. 601 — Procedure?^ Where a 
decree directing the taking of accounts which the 
defendant contends ought not to be taken at all, 
decides, in effect, that, if the result should be 
found to be against the defendant, he is liable 
to pay the amount, the decree is final within 
the meaning of s. 695 of the Civil Procedure 
Code (XI V of 1882) for the purpose of appeal. 
On the ground that a decree for an account was 
not final within that section, the High Court 
refused, under s. 601, to grant the defendant a 
certificate, On his application for special leave 
to appeal to Her Majesty in Council, not by way 
of an appeal from the local Court’s refusal, but 
asking for the exercise of the prerogative right 
to admit an appeal : — Held, that, as leave could 
be granted ^ on any other ground, should any 
appear, besides the ground that the Court had 
refused the certificate without good cause, while 
leave could also be granted on the latter ground. 


APPEAL TO PRIVY COFNOIL — eontinuodt 

(1) CASES IN WHICH APPEAL LIES OR NOT 

— continued » 

{a) Appealable Orders — concluded, 

if established, to make this application was, per- 
haps, more convenient than to appeal from the 
order of refusal ; — Held^ also, that the real question 
in this suit having been the liability of the de- 
fendant to account to the plaintiff upon several 
claims, the decree had decided this against the 
defendant in such a way that, although the 
account had not been taken, the decree was final 
within 8 . 495. RahimbhoyHabibbhoy^?. Turner. 

[I. L; R. 15 Bom. 155 
[L, R. 18 I. A, 6 

(5) Substantial Question of Law. 

4. — Rejection of application to tahe additional 
evidence on appeal — Civil Procedure Code, ss, 568, 
696.] The rejection of an application under 
8 . 668 to an Appellate Court to take additional 
evidence on appeal cannot be said to involve any 

substantial question of law ” within the mean- 
ing of 8 . 596 of the Code so as to give the 
right to an appeal to the Privy Council. In the 
GOODS OF Prem Chand Moonshee ; TJpendra 
Mohan Ghose v, Gopal Chandra Ghose. 

[I. L. R. 21 Calc. 434 

(e) Concurrent Judgments on Facts. 

5. — Case in lohicli no question of law is involved 
— Civil Procedure Code, 1882, ss, 596, 600 — Find- 
ing of facts not concurrent hut in effect the same.1 
Where there is no point of law involved in a case, 
the mere fact that the finding of the Appellate 
Court does not in terms coincide with the finding 
of the Original Court, is not sufficient, where the 
findings of fact of the two Courts are in effect the 
same, to give a right of appeal to the Privy Coun- 
cil, notwithstanding that the value of the suit is 
more than Rs. 10,000. In the matter of the peti- 
tion of Ashghar Rezo, I. L. R. 16 Calc. 287, dis- 
tinguished. Thompson v. Calcutta Tramways 
Company. 

[I. L. R. 21 Calc. 523 

(d) Valuation of Appeal. 

e,,— Appealable value— Suit for o'cstitution of 
conjugal rights — Valuation of suit — Suit conduct- 
ed up to appeal as if properly valued — Jurisdic- 
tion— Consent of parties, \ A suit for restitution 
of conjugal rights is not one to which any special 
money value can be attached for the purposes of 
jurisdiction: Golam Raliman v. Fatima JBibi, 
I. L. B. 13 Calc. 232, followed. Held, therefore, 
that no appeal lay as of right to Her Majesty in 
Council in such a suit, although the suit had been 
valued at Rs. 26,000, and that valuation had been 
relied on by the defendant, who had appealed to 
the High Court from the decision o.f the first 
Court which had gone against him, MoWLA 
Newae V, Sajidunnissa Bibi. 

[I. L. R. 18 Calc. 378 
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APPEAL TO PRIVY 

(1) CASES IN WHICH APPEAL LIES OR NOT 

— concluded'. ^ 

{d) Valuation of concluded, 

7, — Civil Pmedure Code, s. 696 — Value of the 
suhiect-uiatteT of the suit ” — Madras Civil Courts 
Aat^^Madras Act {111 ^>/ 1873), 5. 14.] The Civil 
Courts Act (Madras Act HI of 1873) does not 
control tlie construction of Civil Procedure Code, 
s. 696, and under that section the real market- 
value of the matter in dispute is the test as to 
whether or not an appeal lies to the Privy 
Council. PiCHAYEE V. SiVAGAMI. 

[I, L. R. 15 Mad. 287 

(2) PRACTICE AND PROCEDURE. 

S — Time for appealing — Civil Procedure Code, 
ss. ^Oi^AO'l.—EiiUu'gement of time for maUng de- 
posit of costs of a pjieal.] The Court may enlarg-e 
the time for making the deposit required by Civil 
Procedure Code, s. 602, for cogent reasons und^er 
the rule in Burjore v. Bhagiina, L. R. 1 1 L A. 7 ; 

I.L.R. 10 Calc.. 657 ; but those reasons must be such 
as would lead the Court to believe that the party 
was diligent in due time to be prepared to lodge 
the deposit within the' limited period, and that he 
was prevented from doing so not owing to absence 
and the difficulty of getting funds, but owing to 
some circumstances accidental or otherwise over 
which he hud no control, or owing to mistake 
which the Court would consider not unreasonable 
or caused by negligence, Rangasayi v. Maha- 
LAKSHMAMMA. 

[I. L. R. 14 Mad. 391 

YE5TKATACHALAM V. MAHALAKSHMAMMA. 

[I, L. R. 14 Mad. 392 note 

9. — Ecldence — Exldhlts riirhed for identifica- 
tion afterwards marlied as “ admitted on loth 
sides ” hy Bench Clerk — Certificate hy Court as to 
the endorsement on eechibits — Record of apt peal to 
the Privy Council ] In an application for a certi- 
ficate that a limited meaning should be placed 
upon endorsements made by the Bench Clerk on 
certain exhibits printed, in the papex'-book in a 
suit, which had gone on appeal to the Privy 
Council, the Court, considering the reasons for the 
application to have arisen from the nature of the 
case and from the contentions on either side, left 
the matter to be dealt with by their Lordships of 
the Judicial Committee, at the same time direct- 
ing its order to be forwarded tTO the Privy Coun- 
cil. Rattan Koer v, Ohotay Narain Singh. 

[I. L. R. 21 Cal. 476 
(3) CRIMINAL CASES. 

10. — Refusal of leave to appeal — General rule 
as to ref usal of leave to appeal in criminal cases — 
Misdirection of a jury not of itself a ground."] 
Although in very special and exceptional cireuin- 
stances, leave to appeal to Her Majesty in Council 
may be granted in a criminal case, no counten- 
ance was given to the view that an appeal would 
be allowed merely on the ground that the Judge 


APPEAL TO PRIVY COUNCIL-co;ic?w^?6>^A 
(3) CRIMINAL concluded. 

trying the case had misdirected the Jury, There 
was no reason to believe that there bad been any 
misdirection by the Judge, or that he had, as he 
was alleged by the petitioner to have done, mis- 
construed, in charging the jury, a section of the 
Penal Code. Not only on the latter ground, but 
on the broader ground above stated, the petition 
was rejected. Hn the matter op MacCrea. 

-[I. L. R. 15 AIL 310 
[L. R. 20 I. A, 90 

APPELLANT. 

, Duty of— 

Bee Onus Probandi—Limitation and 
Adverse Possession. 

[I.L.R. 19 Calc. 660 

in j ail— 

See Appeal in Criminal Cases— Prac- 
tice AND Procedure. 

[I. L. R. 13 All. 171 

, Poverty of— 

Sec Security for Costs— Appeals. 

[I. L. R. 21 Calc. 526 

, Substitution of— 

See Privy Council, Practice op. 

[I. L. R. 17 Calc. 693 
See Right of Appeal. 

[1. L. R, 12 All. 200 
APPELLATE COURT. Coh 

1. Exercise of Powers in various cases. 49 

2. Evidence and Additional Evidence on 

Appeal ... ... ... 50 

3. Rejection or Admi.ssion of Evidence 
' admitted or rejected by Court 

below ... ... 60 

(rt) Unstamped documents ... 50 

4. Other errors affecting merits of suit ol 

5. Interference with and Power to 

vary orders of Lower Court ... 51 

6. Objection taken for first time on 

Appeal ... ... ... 52 

, Duty of— 

See 'Will— Execution. 

[I. L. R. 21 Calc, 270 

, Power of— 

See Appeal in Criminal Cases— Prac- 
tice AND Procedure. 

[L L. R. 13 AIL 171 

See Commitment. 

[I. L. R. 15 All. 205 

See Compromise— Compromise op Suits 
UNDER Civil Prooeduris Code, 

[I. L. R. 14 AIL 350* 
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DIGEST OF CASES. 


( 50 ) 


APPELLATE OOTJ'Slll— continued. 

See Issues — Fresh or Additional 
Issues. 

[I. L. R. 14 All. 366 

See Parties— Adding Parties to Suits 
— Eespond«nts. 

[I. L. n. 13 All. 78 

See Pemand— Power op Demand. 

[I.L. R.16Mad. 299 

See SpeciaI Appeal— Procedure on 
Special Appeal. 

[1. L. R. 17 Calc. 291 

See Variance between Pleading and 
Proof. 

[I. L. R. 17 Bom. 772 

<1) EXERCISE OF POWERS IN VARIOUS 
CASES. 

1 . — Arbitration, reference to — Power to refer to 
arbitration a ease on ajjpeal — Cirii Procedure Code, 
1882, 5 . 582.] Under s. 682 of the Civil Procedure 
Code an Appellate Court has power to refer a case 
before it to arbitration if the parties wish it to 
be referred. In re the petition of Sangaralingain 
Pillai, I, L. R. 3 Mad. 78, and Blwgioan Pas 
Marioari v, Nnnd Lai Seln, I. -L. R. 12 Calc. 
173, followed. Suresh Chunder Banerjee r, 
Ambica Churn Mookerjee. 

I. L. R. 18 Calc. 507 

2. — Issues, reference of, for determination — Civil 
Procedure Code ss, 666, 667 — Transfer of case to 
.another Court,'] Where an Appellate Court has 
made an order of reference under s. 666 of the 
Code of Civil Procedure, the return to such order 
must be made to the same Court, and such Court 
is not competent to transfer the appeal for disposal 
elsewhere. Udit Narain Singh v. Jhanda. 

[I. L. R. 15 All. 315 

t^^—JurUdietion, Subordinate Court acting 
lolthout— Erroneous exercise of jurisdiction bij 
Subordinate Courts Appeal, ground of,] Where 
the High Court is the Court of Appeal from any 
particular Subordinate Court, and that Court acts 
without jurisdiction in the trial of a suit or an 
appeal before it, the High Court has power as an 
Appellate Court to set right the proceedings of 
such Subordinate Court. ICishna Ram t. Eingu 
Lai, I. L. R. 4 All. 237 ; and Tota Ram v. Issur 
Das, Weekly Notes, 1887, p. 76, overruled, Jwala 
Prasad v. Salig Ram. 


[I. L. R. 13 All. 575 

^.—Memorandum of appeal— ‘Memorandum of 
appeal insufficienthj stamped — Court-fees Act 
ss. 6, 2%-~Levy of stamp-duty A When a memoran- 
dum of appeal is insufficiently stamped the deficient 
stamp-duty should be levied by .the Appellate 
Court. Chbnnappa v. Raghunatha, 

[I. L. R. 15 Mad. 29 

^.—Plaint, amendment of.] An amendment of 
a plaint ought not to be allowed on appeal, if by 
•60 doing the defendant^is likely to be precluded 
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(1) EXERCISE OF POWERS IN VARIOUS 
CASES — concluded, 

from pleading limitation ; and where no leave to 
amend was asked for in the Court of First Instance. 
Mallikarjuna ^7. Pallaya. 

[I, L."r. 16 Mad. 319 

(2) EVIDENCE AND ADDITIONAL EVIDENCE 

ON APPEAL. 

6. — Ecidence on appeal — Civil Procedure Code), 
s. 14-2 A — Pocument rejected as inadmissible, but 
alloioed to remain on the record,] Where a docu- 
ment tendered in evidence in a Court of First; 
Instance was rejected as inadmissible, but was 
nevertheless allowed to remain on the record of the 
case : — Meld, that the mere fact of .the document 
remaining on the record did not make it evidence 
in the Appellate Court, but it must be tendered as 
evidence in the Appellate Court and accepted 
thereby. Har Goeind v. Noni Bahu. 

[I. L. R. 14 All. 356 

. 7. — Civ-il Procedure Code, s, 668.] The test as to 
whether additional evidence should be received 
in an Appellate Court under s. 568 of the Code 
of Civil Procedure depends upon the question 
whether or no the Appellate Court requires the 
evidence to enable it to pronounce judgment or 
for any other substantial cause ” ; as to this the 
Appellate Court is to be the sole judge. In the 
GOODS op Prem Chand Moonshee ; Upendra 
Mohan Ghose v. Gopal Chandra Ghose. 

[I. L. R. 21 Calc. 484 

(3) REJECTION OR ADMISSION OF EVI- 

DENCE ADMITTED OR REJECTED BY 
COURT BELOW. 

(ja) Unstamped Documents. 

8 . — Application insufleiently stamped-^CourU 
fees Act {VII of 1870, ss, 6, 28 — Application 
for review,] On the 26th January 1880, an ap- 
plication was presented to the Munsarim of the 
District Judge’s Court for review of a judgment; 
passed on the 19fch December 1888. The applica- 
tion was insufficiently stamped, and the Munsarim 
endorsed on it “ stamp insufficient.” On this a 
dispute ensued between the pleader for the appli- 
cant and the Munsarim as to the sufficiency of the 
stamp. On the 25th April 1889, the deficiency 
pointed out by the Munsarim was made good. On 
the 26th May the Judge admitted the application, 
on the applicant paying the Court-fee payable on 
an application presented on or after ninety days 
from the date of the decree : — Held, that s. 6 and 
the first paragraph of e. 28 of the Court-fees Act; 
(VII of 1870) were applicable; that there was no 
mistake or inadvertence within the meaning of the 
second paragraph of s. 28 ; that the Judge had no 
power under the circumstances to admit the appli- 
cation as one presented after ninety days from the 
date of the decree ; and that there was no present- 
ation within ninety days of an application whicli 
could have been received. Munro v. Cawnpore 
Municipal Board. 

[1. L. R. 12 All. 57 
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APPELLATE 

(4) OTHER ERRORS AFFECTING MERITS. 

9. — OWil Proee^ire Code, 1882, s, 578 — Institu- 
tion of suit in SiibordAnate Judge's Court instead of 
Mnnsifs Gourt,‘\ Tne words not affecting the 
jurisdiction of Court” in s. 578 of the same 
Code mean not affecting the competency of the 
Court to try.” The error in instituting a suit in 
ft Subordinate Judge’s Court instead of in that of 
the Munsif is not an error which affects the juris- 
diction cf the former Court within the meaning 
of s. 678. MatpwA Mondal v. Hart Mohun 
Mullick alias Mothura Mohan Mullick. 

[I. L. R. 17 Calc. 155 

10. — Pro;peTty wrongly attaoJied-^ Joint suit by 
holders of two shares to have their shai'cs declared 
not liable to *attaclime7it — Misjohider of causes of 
action’—Ciril Proced^ire CodeyS. 578 — Amendment of 
plaint,’\ A decree-holder in execution of a decree 
against one G L attached a house as belonging 
to G L and his two sons forming a joint Hindu 
family. The sons objected that the house had 
previously been partitioned and was held by them 
and their father in separate shares, but their 
objection was disallowed. They then brought a 
joint suit for a declaration that their respective 
portions of the house were not liable to attach- 
ment in execution of a decree against their father. 
No objection was tahen to the frame of that suit, 
and the Court of First Instance gave the plaintiffs 
a decree on the finding that partition had in fact 
taken place prior to the suit in which the defend- 
ant, judgment-creditor, had obtained his decree. 
On appeal by the judgment-creditor the lower 
Appellate Court dismissed the suit entirely on the 
grounds of misjoinder of causes of action. The 
plaintiff appealed to the High Court : — Held, on 
these facts, that the plaintiffs should have been • 
allowed to amend their plaint by striking out the 
name of one of them, and that, though there was 
irregularity in the procedure, such irregularity 
did not affect the merits of the case or the juris- 
diction of the Court within the meaning of 
s. 578 of the Code of Civil Procedure. Behari 
Lal V. Kodu Ram. 

[I. L, H, 15 All. S80 

(5) INTERFERENCE WITH AND POWER 
TO VARY ORDER OF LOWER COURT, 

11. — AppUeation to set aside sale in execution of 
decree^Gourt o'eversing Lower Court on evidoiee 
tahen before necessaop party was added — Superin- 
tendence of High Court --Civil Procedure Code, 
s. 622.] One allegiug himself to be the undivided 
brother and, as such, the legal representative of 
ft deceased judgment-debtor, applied to have set 
aside a sale of certain property alleged by him to 
be joint family property, which had taken place 
in execution of the decree. He did not make the 
purchaser a party to such application. The Court 
of First Instance dismissed the application. On 
appeal, the Appellate Court made the purchaser a 
party to the proceedings, and holding that there 
was irregularity in conducting the sale reversed 
the order of the Court of First Instance : — Heldf 
that the Appellate Court was wrong in so holding 
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APPELLATE COURT — continued, 

(5) INTERFERENCE WITH AND POWER TO 

VARY ORDERS OF LOWER COURT--co;mZ^. 

upon evidence recorded by the Court of First 
Instance when the purchaser was not a party to 
the proceedings, and the order of the Appellate 
Court was set aside under s. 622 of the Code. 
Stjbbakayabu V. Fedda Subbarazu. 

[I. L. R. 16 Mad. 476 

(6) OBJECTION TAKEN iFOR FIRST TIME 
ON APPEAL. 

12. — Ciril Procedure Code, s. 642. — Pica sought 
to he raised that was not taken m the meiiiorandum 
of appeal,'] S. 642 of the Code of Civil Procedure 
was intended to confer upon the Court a power 
exerciaeable by it alone ; it was not intended to 
enable an appellant to take the respondent by 
surprise by urging matter of which he had no 
notice. Bansidhar v. Sita Ram. 

[I. L. R. 13 All. 881 

13. — ObJeetio?i oyi appeal to eodent of share 

awarded to adopted In a suit by an adopted 

son to recover his share in his adoptive father’^ 
estate, a son having been born to the adoptive 
father subsequently to the plaintiff’s adoption, 
the Court of First Instance awarded the plaintiff 
a fourth share of the property in dispute. The 
defendant appealed to the District Court, but in 
appeal raised no question as to the extent of the 
share awarded to the plaintiff. On second appeal 
to the High Court it was contended that, in any 
event, the plaintiff was only entitled to a fifth 
share : — Held that, under the circumstances and 
having regard to the nature of the question, the 
point might be taken in second appeal on behalf 
of the defendant, and the High Court varied the 
decree by awarding the plaintiff a fifth share 
instead of a fourth share, but ordered the appellant' 
(defendant) to bear his own costa of the appeal, 
Giriapa %\ Ninqapa. 

[I. L. R. 17 Bom. 100 

14. — Objection to form of notice of sale for arrears 
of reyit under Bengal Regulation (TT// of 1810), 
s. 8.] An objection to the form of the notice of 
sale under a. 8 of Bengal Regulation VIII of 1810- 
was taken for the first time in the Appellate 
Court : — Held, that as a defect fatal to the whole 
proceeding appeared in the notice, the objection was 
competently taken in that Court. Nacnaghten v. 
Mahahir Pershad Singh,!. L. R. 9 Calc. 666 ; L. R, 
10 I. A. 25, distinguished. Ahsanulla Khan 
Bahadur v, Haricharn Mozumdar. 

[I. L. R. 20 Calc. 86 
[L. R. 19 I. A. 191 

15. — JurisdicUon, objection to — Objection appar- 
ent on face of plaint,] Where the objection was 
not taken in the Court below, but was apparent 
on the face of the plaint and had reference to the- 
jurisdiction of the Court, the Court held they 
must consider it. Ramayya v, Subbarayudu, 

[I. L. R. 13 Mad. 25- 
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APPELLATE COURT — oonthmed, 

(6) OB3'BCTrON TAKEN FOR FIRST TIME 
ON A'^V^kh—Gontbiued, 

16. — Jurisdiction, ohjeotion to — iV.-ir. P, Pent 
Act {XII of s. 206.] Under 8. 206 of the 
N.-W. P. Rent Act, when no«J>bjecfcion to the juris- 
diction was taken in the first Court, an objection 
to the jurisdiction is not to he entertained in the 
Appellate Court, but the Judge must try the case 
upon the facts, and apply the law* applicable to 
those facts. Dehi Saran Lai v. Deli Saran TIpa* 
dliia, 1. L. R. 6 All. 37*8, approved. Madho Lal 
r. SHEO PliASAD MISB. 

• [I. L. R. 12 All. 419 

17. — Parties, non-joliuler of— Defect of parties.'] 
Where a suit is brought by one member of an 
undivided Hindu family to recover land, the 
property of the family, and no objection is taken 
at the hearing on the ground of the non-joinder 
of the plaintiff’s co-parceners, it is not open to an 
unsuccessful defendant to raise such objection on 
appeal, The objection should be taken at the first 
hearing at as early a stage as possible, Parama- 
sivA V, Krishna. 

[I. L. R. 14 Mad. 498 

See Eajnabain Bose Universal Life 
Assurance Co* 

[I. L. R. 7 Calc. 594, at p. 603 

, 43 . — Setting up new ease on appeal — Suit to set 
aside sale on ground of fraud, mm'epresentation, 
Spe., ly vendor — Paising issue as to ’breach of cove- 
nant for title.'] When a vendee who sues to cancel 
a sale on the ground of fraud, misrepresentation 
or concealmeut by his vendor fails to establish 
those grounds of relief, he is not entitled to set up 
in second appeal a case founded on the implied 
covenant for title under the Transfer of Property 
Act, s. 65. Mahomed v. Sitaramayyar. 

[I. L. R, 15 Mad. 50 

19. — Defence not raised in the loiver Court — De- 
claratory decree, suit for — Objection to declara- 
tory decree.] B J, Vk Hindu widow, made a will 
disposing of property, of which under an award 
she had only the use during her life, and to which 
the plaintiff, her son, was entitled after her death. 
While she was still living, the plaintiff filed this 
suit, praying that the will might be declared 
invalid. The defendants were the testatrix and 
those who took under the will. While the suit 
was pending, the testatrix died. The Subordinate 
Judge passed a decree in plaintiff's favour and 
declared the will invalid. The defendants appeal- 
ed, and contended for the first time, in appeal, 
that the allegations in the plaint, viz., that the 
will was in their favour, and that they (the 
defendants) were interested in denying the plain- 
tiff’s title as reversioner, did not constitute a case 
in which, in the exercise of a sound judicial dis- 
cretion, a declaratory decree ought to be made: — 
Held, that as the objection was taken for the 
first time in appeal, it would be unjust to allow 


APPELLATE QOV'RT—co7ioluded. 

(6) OBJECTION TAKEN FOR FIRST TIME 
ON APPEAL — coneluded, 

the defendants to benefit affc^r they had failed 
to resist Q's claim on the ruerifcs. MaganlAl 
PURUSHOTTAM OOVINDLAL NAGJNDAS. 

[I. L. R. 15 Bom. 697' 

See Bombay-Buemah Trading Corporation 
r. Smith. 

[I. L. R. 17 Bom. 197 

20. — Madras Local Boards Act {Madras Act 
V of 1884), s. 27.] An objection that the suit was 
not properly framed was not allowed to be taken 
for the first time on second appeal in a suit 
brought under the Madras Local Boards Act. 
President of the Taluk Board v. Narayanan. 

[I. L. R. 16 Mad. 317 

APPLICATION BY PERSON NOT PARTY 
TO SUIT. 

See Practice —Civil Cases-— Applica- 
tion BY Person not Party, 

[I. L. R. 17 Oalo.’285 

APPLICATION TO ANOTHER JUDGI-E 
AFTER REFUSAL BY ONE. 

Practice -Civil Cases— Applica- 
tion AFTER Refusal. 

[I. L. R. 16 Bom. 511 

APPOINTMENT, POWER OP. 

See Hindu Law — Endowment — Dis- 
missal OF Manager, 

[I. L. R. 17 Bom. 60a 

See Hindu Law— Will— Construction 
— Special Cases of Construc- 
tion-Gift TO A Class. 

[I. L. R. 15 Bom. 326 
[I. L. R. 16 Bom. 492 

APPORTIONMENT OP ASSESSMENT 
ON LAND, SUIT FOR. 

See Limitation Act, 1877, Art. 120. 

[I. L. R. 15 Mad. 492 

appraisement PROOEEDINaS, COL-- 
LECTOR ACTING IN. 

See Sanction to Prosecution— Where 
Sanction is necessary. 

[I. L. R. 17 Calc. 872 

APPROVERS. 

See Sessions Judge, Jurisdiction of. 

[I. L. R. 15 Mad. 352 

X,^Condiilo7ial pardon graiited and afterwards 
cancelled— Trial (f persons loliose pardon has been 
cancelled— Criminal Procedure Code, s. 339.] It 
is unfair to put an approver, whose conditional 
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APPROVERS — concluded, 

pardon has been cancelled on trial, along with 
other prisoners, in the course of whose trial such 
approver has given evidence. Queen-Empress v. 
Bama Tevan. 

[I. L. R. 15 3Sd:ad. 352 

2. — Pardon tendered and afterwards loithdraion 
— Criminal Procedure Code, ss. 338, 339.] An 
accused person to whom a tender of pardon has 
been made, and who has given evidence under 
that pardon against persons who were co-accused 
with him, should not, if such pardon is withdrawn, 
be put back into the dock and tried as if he had 
never received a tender of pai’don, but his trial 
should be separate from, and subsequent to, that 
of the persons co-accused with him. Queen- 
Empress r, Mulua. 

LX. L. R. 14 All. 502 

ARBITRATION. CoL 

1. Arbitration under Special Acts ... 55 

2. Reference or Submission to Arbitra- 

tion ... ... ... 56 

3. Appointment of Arbitrators and Um- 

pires ...• ... ... 56 

4. Revocation of, or Withdrawal from, 

Arbitration ... ... 56 

6, Awards ... ... ... 57 

(n) Validity or otherwise of awards 
and ground for setting them 
aside ... ... 67 

6, Private Arbitration ... ... 58 

See Oases under Appeal— Arbitra- 
tion. 

See Res Judicata— Adjudications. 

[1. L. R. 18 Calc. 414 

, Reference to— 

See Act XS of 1863. 

[I. L. R. 19 Calc. 275 

See Appellate Court— Exercise op 
Powers in Various Cases— Ar- 
bitration, Reference to. 

[I. L. R. 18 Calc. 507 

See GrUARDi AN— Duties and Powers op 
Guardians. 

[I. L. R. 19 Calc 334 

(1) ARBITRATION UNDER SPECIAL ACTS. 

1. — A^.-TU.P. Land Revenue Aet {XIX of 1873), 
s. 221 — Civil Procedure Code, s, Award deli- 
vered after ex;piration of time allowed hij Court.~\ 
The principle of the ruling of the Privy Council in 
Mar Narain Singh v. Ghaudlirain Rhagwant Knar, 
I. L. R, 13 All. 800 ; L. R. 18 I. A. 61, is applicable 
also to arbitrations under s. 221 of Act No. XIX 
-Of 1873. Gauri Shankar v. Babban Lal. 

[I. L. R. 14 All. 347 


ARBITRATION^continued. 

(2) REFERENCE OR SUBMISSION TO ARBI- 

TRATION. 

^.^Jurisdiction of Court over arhltrators^CLvil 
Procedure Code {Aet XIV of 1882), 508, 516.] 

When a Court has refgi'red a suit to arbitration it 
has jurisdiction over the arbitrators to compel 
them to give up documents filed before them as 
exhibits during the course of the arbitration, and 
to return the original records of the suit which 
may have been handed to them. Such jurisdiction 
can be exercised by au aj^^lication made in the 
suit on notice to the arbitrators. Nursing Chun- 
dee Dawn v. Nuppur Chunder Dutt. 

[I. L. R. 17 Calc. 832 

(3) APPOINTMENT OF ARBITRATORS AND 

UMPIRES. 

3. — A}ij)ointment of arhitrator hy Court.'] 
.' — Where no arbitrator has been named in 
an agreement, and the aid of the Court in tlie 
appointment an arbitrator is invoked, the par- 
ties ought to have an opportunity of being heard 
upon the selection to be made. Pestoujec Xii.^ser- 
loanjee v. Manoclyec, 12 Moore’s I. A. 112, refer- 
red to. CoiiEY V. Dacosta. 

[I. L. R. 17 Calc. 200 

A.— Civil Procedure Code {Act XIV <f 1882), 
s. 610 — Power of Court to appohit neio arbitra- 
tors] The Court has power under s. 510 of the 
Code of Civil Procedure to appoint a new arbi- 
trator in the place of another, only when the 
latter had consented to act as arbitrator, Pugar- 
dln Ravntan v. Moidlnsa Ravutan, I. L. R. 
6 Mad. 414, approved of. Bepin Behari Chow- 
DHEY V, ANNODA PbOSAD MULLICK. 

[I. L. R. IS Calc. 324 

5. — Umpires — Appointment of 'umpire by arbi- 
trators — Mode of appointment pfrescribed by con~ 
tract — Mcleyation by arbitrators of their right to 
appoint umpire,] A contract provided that dis- 
putes between the parties were to be referred to 
the arbitration of two merchants, and that, should 
the arbitrators be unable to agree, they should 
appoint an umpire. The plaintiffs and defendant 
referred their dispute to two arbitrators. These 
arbitrators disagreed in their report, and referred 
the case to the Bombay Chamber of Commerce for 
the appointment of an umpire. The Chamber of 
Commerce appointed an umpire, who made his 
award: — ATeZ^^.that the appointment of the umpire 
was invalid. The arbitrators could not delegate 
the power of appointment conferred on them by 
the contract. Smith 'V, Ludha Ghella Damo- 
DAR. 

[I. L. R. 17 Bom. 129 

(4) REVOCATION OF, OR WITHDRAWAL 
FROM, ARBITRATION. 

6. — Grounds for revoeatlon of arbitration— Long 
and unreasonahle delay in the conduct of the pro- 
ceedings — Civil Procedure Code {ActXiVofJ^^2), 
s, 623.] A submission to arbitration can only be 



( 57 ) 


DIGEST OF OASES. ( 58 ) 
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(4) REVOCATION OF. OR WITHDRAWAL 
FROM, ARBITRATION— 

revoked on good grounds. The claimant, in a 
reference to arbitration, is the person on whom, 
e^teris 2^aril)us, it is incumbent to promote the 
conduct of the proceedings ;^and when, therefore, 
there is a long and unreasonable delay unexplain- 
ed by any act of the other party, either conducing 
to it or consenting to it or waiving it, the latter 
is, pj'md facie, entitled to decline to go on with 
the reference, and ter revoke the agreement for 
submission. Where an agreement to refer has 
been duly revoked, the Court is incompetent to 
^order it to be filed under s. 623 of the Code of 
Civil Procedure. Coley i\ Dacosta. 

[I. L. R. 17 Calc. 200 
(6) AWARDS. 

{a) Validity op Awards and ground foe 

SETTING THEM ASIDE. 

7. — Award referring gjarties to- separate s7iU — 
Civil Procedure Code, 1882, s. 522.] After issues 
had been framed in a suit to wind up a partner- 
ship the matter was referred to an arbitrator who 
made his award, and with regard to certain pro- 
perty not part of the partnership property he 
referred the parties to a separate suit : — Held, that 
the award was not illegal by reason of its com- 
prising the reference of the parties to a separate 
suit. Venkayya V, Venkatappayya. 

[I. L. R. 15 Mad. 348 

S.—Giml Procedure Code, ss. 514, 521 — Enlarge- 
^nent of time for award, after period fixed for 
malting it had expiredd^ A suit was referred to an 
arbitrator, who did not make his award within 
the period limited for that purpose. After that 
period had expired, an application was made for 
its extension, both parties consenting ; the applica- 
tion was granted, and the award was made within 
the time. so extended, and a decree was passed 
in its terms : — Held, that the order extending 
the time was not illegal, and the party dissatisfied 
with the decree was not entitled to have the 
award and the decree made upon it set aside. 
LAKSHMINARASIMHAM V. SOMASUNDARAM. 

[I. L. R. 15 Mad. 384 

9. — Civil Procedure Code,s$. 608, 514, 621 — Inva- 
lidity of award when 7iot 7nade within the time 
fixed iy the Court — Costsl] When once an award 
has been delivered it is no longer competent to the 
Court to grant further time, or to enlarge the 
period for the delivery of the award under s. 614 
of the Code of Civil Procedure, Where an award 
was not made within the period fixed by the 
Court’s order, but was made after the date given 
in the last order extending the time for its 
delivery, held, that the award was invalid. The 
decree of the Court dealing with the award as if 
-duly made within the time, could not be treated 
as enlarging it. The judgment in Chitlia Mai v, 
Hari Pam, I. L. R. 8 All. 548, approved. Order 
•to be that the suit should proceed. Neither party 


(6) AWARDS — concluded, 

to be entitled to costs in either Court below after 
the first judgment with regard" to the stage at 
which the objection was tak-en ; and the costs 
prior to that to abide the issue. Har Narain 
Singh v, Chaudhrain Bhagwant* Kuar. 

[1. L.R.13 All. 300 
[L. R. 18 I. A. 55 

The principle of this case is applicable also to 
arbitration under s. 221 of the N.-W.P. Land 
Revenue Act (XIX of 1873). Gouei Shankar 2v 
Babban Lal. 

[I. L. R. 14 All. 347 

10. — Civil Procedure Code, ss. 514 a7id 521 — 
Power of Court to extend time for malting award.^ 

A Court has powder to act under s. 614 of the Code 
of Civil Procedure at any time before the award 
is actually made, whether the time previously 
limited for making the award has expired or not. 
Har Narain Singh v. Chaudliraim Bhagwant Kuar, 

I. L. R. 13 All. 300, referred to. Ram Manohar. 
Misr r. Lal Behari Mise. 

[I. L. R. 14 All. 343 

(6) PRIVATE ARBITRATION. 

11. — Civil Procedure Code, s. 525 — Suit on a 
private award — Alternative claim on original con- 
sideration — Withdrawal of damn on award.l The- 
plaintiff lent money to two of the defendants, 
who were partners with the third defendant, for 
the purposes of the partnership and obtained pro- 
missory notes from them. Disputes which arose-- 
between them were referred to arbitrators, who 
made an award. An application by the plaintiff 
to have the award made a rule of Court was 
opposed by defendant No. 1, and the plaintiff was 
referred to a regular suit. He now brought his 
suit in the alternative on the award and on the 
promissory notes. The award was found to be 
unenforceable. The plaintiff then declared him- 
self satisfied to withdraw his suit as far as the 
award was concerned, and the Court passed a 
decree for plaintiff on the merits. Defendant- 
No. 3 alone having appealed, the Court of First 
Appeal held that the plaintiff must succeed or 
fail on the award, and that the withdrawal of the 
prayer for a decree on the award altered the 
nature of the suit ; and finding that there was no 
evidence of misconduct on the part of the arbitra- 
tors, he passed a decree in the terms of the award. 
On a second appeal preferred by defendant No. 1 : 
—Held, that this procedure was right. Naeas- 

AYYA V. RAMABADRA. 

i [1. L. R. 15 Mad. 474r 

\2.- Civil Procedure Code {XIV of 1892) s. 

Application for filing an award registered 
as a suit—Oroimdsfor not filing aioard,'\ An 
application for filing an award being registered 
as a suit, the defendant raised objections, and the 
following issues were framed: — (1) Whether a 
certain arbitrator was nominated or accepted as^ 
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-ARBITRATION— 

(6) PRIVATE ARBITRATION — concluded, 

one of the arbitrators by the defendant ? (2) 

Whether there *vas any and what illegality ap- 
parent on the fac^ of the award ? (3) Whether 

the proceedings conducted by the arbitrators were 
illegal ? '.-"Jdeldj that the objections taken by the 
defendant, which were the subject of the above 
issues, precluded the Court from filing the award. 
Yenkatesh Khando V . Chanap&avda. 

[I. L. R. 17 Bom. 674 

13. — Ajjplicdtioyi to file private awards Ohjee- 
to award, effect of— Power of Gomt— Civil 
Procedare Code, ss. 52C, .521, 526, 626.] I/eld by 
'the Full Bench (Petheram, C.J., and Prinsep, 
PiGOT, Macpherson and Ghose, JJ ) : — Where 
ran application is made to a Court for filing a pri- 
vate award, and objections are raised in a verified 
written statement, and the objections are such 
as fall within s. 521 of the Code of Civil Pro- 
cedure, the Court is not bound to hold its hand 
-and reject the application, hut it is the duty of 
the Court to inquire into the validity of the 
objections raised, and thereupon determine whether 
the award should be filed or not. Per Prinsep, 
PiGOT, and Macpherson JJ. — Where on such 
an application an objection is taken that the 
matters in dispute were never referred to arbitra- 
tion, and is therefore nob on the grounds men- 
tioned in s 621, the Court has no jurisdiction 
to deal with it, but should reject the application 
.and refer the parties to a regular suit, Surjan 
Raot V , Bhikari Raot. 

[1. L. R. 21 Calc. 213 

ARBITRATORS, POWER OP COURT 
OYER. 

See Arbitration — Reference or 
Submission to Arbitration. 

[I. L. R. 17 Calc. 832 
[I. L. R. 18 Calc. 324 

ARMS ACT (Xr of 1878). 

1.— S. 19. — Going armed without license —License 
to carry arms, 2^^'^^dction of — Retainer carrying 
arms.'] A servant of a person who possessed a 
license for two swords and a gun, which license 
€ilso covered one retainer, was stopped by the Police 
on the road while carrying a sword. On being 
asked to produce his license he was unable to do 
:S 0 , it not then being with. him. No opportunity 
was afforded him of producing the license, but he 
was charged with an offence under s. 19 of Act 
XI of 1878, and on these materials convicted and 
fined -.—Held, that the conviction was wrong. The 
law does not require a licensee always to have his 
license with him. If under such circumstances on 
being required to produce it, he is prepared to do 
so on a reasonable opportunity being given him 
ito get it, and it exists, he should not be pro&ecuted ; 
if prosecuted, the production of the license at the 
trial is a sufficient answer to the charge of infring- 
ing the Arms Act. Held^ further, that a license 
granted to a person to carry arms and includiag a 


ARMS ACT (XI of XS7B)-~concUidcd. 

retainer, authorises any retainer to carry the arms 
specified with the permission of his master, and 
does not restrict him merely to carry them while 
in the actual presence of his master. Queen- 
Em PRESS V . Kish UN WA. 

^ [I. L. R. 20 Gale. 444 

2. — s. 19, cl. (c). — Going armed" — Pre- 
sumption as to yjersons found carrying arms.'] . 
Where a person is found carrying arms apparently 
in contraventiba of the provisions of the Arms 
Act, it must be presumed, in the absence of proof 
to the contrary, that he is carrying such arms 
with the intention of using them should an op- 
portunity of using them arise. Queen-Pmpress v.' 
Williams, Weekly Notes, 1891, p. 2u8, explained and 
approved. Queen-Empress r. Bhure, 

[I. L. R. 15 All. 27 

3. — S. 19 (f) and S. 25. — Unlanfnl yjossesslnn of 
arms — Searck-warraut, contents of—^ Possession," 
what evidence of necessary , ichere arms are found • 
in common room of joint fam ily house.] When a 
Magistrate issuGs a search-warrant under s. 25 of 
the Indian Arms Act, 1878, it is uece.ssary that lie 
should record the grounds of his belief that the 
person against whom the warrant is issued has in 
his possession arms, ammunition, or military stores 
for an unlawful purpose. Where proceedings under 
the Indian Arms Act, 1878, in respect of the un- 
lawful possession of arms are taken against a 
member of a joint Hindu family nob being the 
head of such joint family, and arms are found in 

a common room of the joint fami!}" house, it is 
incumbent upon the prosecution to give good evi- 
dence that such arms are in the exclusive posses- 
sion and coubrol of the particular member of the 
joint family who is sought bo be charged with 
their' possession. Queen-Empress v, Sangam 
Lal. 

[I. L. R. 15 All, 129 

ARMY ACTS, 1881 (44 & 45 Viet., c. 58), 
s. 151. 

Sec Small Cause Court Presidency 
Towns — - Jurisdiction — army 
Act. 

[I. L. R. 18 Calc. 144, 372 

, 1888 (51 Viet., c. 4), s. 7. 

See Small Cause Court Presidency 


Towns — Jurisdiction — Army 
Act. 

[I. L. R. 18 Gale. 144, 872 
ARREST— Col, 

1. Civil Arrrest ... ... 61 

2. Criminal Arrest ... ... 61 


See Attachment — Attachment of 
Person. 

[I. L. R. 20 Calc. 874 

before Judgment, 

See W^iTHDRAWAL OP Suit. 

[I. L. R. 15 Bom. 160 
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A'RlEi'£i^^-^co7iGluded\ 

(1) CIVIL AUREST. 

1. — Pj'i'Gilege frojii arrest — GlHl Procedure Code, 

Insolvent Act (11 ^ 12 Viet., c, 21), 5.61— 
JSxemption from arrest on Giril process redeundo.] 
The Commissioner in Insolvency committed an 
insolvent to jail by an ordey under s. 61 of the 
Insolvent Act, and he was released by order of 
tAie Full Bench who held that a Commissioner in 
Insolvency has no power under that section to 
commit an insolvent to jail, but ‘must leave the 
■excepted jud^ment-^jreditors (if any) to their 
^ordinary remedies for the time mentioned in the 
order. The insolvent having- been discharg-ed 
from jail under the rule laid down by the Full 
Bench as above, was immediately arrested on a 
warrant obtained by a judgment-creditor : — Held, 
per Shephard, J.. that the insolvent was not 
privileged from arrest as being on his way back 
from Court. Samarapuri v. Parry and Co. 

[I. L. R. 13 Mad. 150 

(2) CRIMINAL ARREST. 

2. — Criminal Procedure Code, s. 65 — Piglet to 
option of release on hail.'] Where a person is 
arrested by the Police under the provisions of 
e. 55 of the Code of Criminal Procedure he should 
always be given the option of release on reason- 
able bail being supplied. In the Matter of 
THE Petition of Daulat Singh. 

[I. L. R. 14: All. 45 

ARTICLES OF ASSOCIATION. 

See Cases under Company— Articles 
OF Association and Liability 
of Shareholders. 

See Company— Meeti ngs and Voting. 

[I. L. R. 15 Bom. 164 

ASSAM LAND AND REVENUE REGU- 
LATION (I OF 1886). 

, ss. 2, Prov. (b), 12, and ss. 39, 151 and 

154. — Settlemeyit-holder, his rights under a settle- 
Quent — Nuf-lilierajdar, his rights to a settlement,'] 
The effect of ss. 39 and 151 of the Assam Land 
.and Revenue Regulation, 1886, is that a settlement 
made by a Settlement Officer, unless interfered with 
by the Chief Commissioner, is final ; but the settle- 
ment-holder does nob thereby acquire any right to 
the land so settled as against any person claim- 
ing rights to it. The effect of an order by the 
’Government of India before the passing of the 
Assam Regulation in regard to the right of a 
nisf-kherajdar to hold lands found upon survey to 
be in excess of his nisf-kherajj estate, and to obtain 
;a settlement thereof, considered. In 1881 S, a 
msf-kherajdar, obtained a settlement for a year 
of certain lands which were found upon survey 
to be in excess of his nlsf-kheraj estate, Subse- 
.quently a poitah wns granted to S for a portion of 
the excess lands, while the other portion was settled 
-by the revenue authorities under a kohala potiaJi 
■Avith ATj who entered into possession under his 


ASSAM LAND AND REVENUE REGU"- 

LATION (I OF lSSe)—eo7icluded. 
settlemeut. In a suit by S, the nisf-kherajdar^ 
for a declaration of his right to a settlement of 
the portion settled with M, afid for possession, 
held, that having regard to tjie provisions of s. 2, 
proviso (h), s. 12 of the Regulation, and the order 
of the Government of India, th^ nisf-kherajdar 
was entitled to a declaration of his right to a settle- 
ment, but in view of s. 151 he was not entitled to 
a decree for possession. Madhdb Nath Surma 
V . Myarani Medhi. 

[I. L. R. 17 Calc. 819 

ASSESSOR. 

, Disqualification of. 

See Land Acquisition Act, s. 19. 

[I. L. R. 17 Bom. 299 

, Evidence not taken in presence of. 

See Criminal Proceedings. 

[I. L. R. 15 All. 136 

, in Land Acquisition cases. 

See Land Acquisition Act, s. 19. 

[I. L. R. 17 Bom. 299 
See Land Acquisition Act, s. 22. 

[I. L, R. 17 Calc. 380, 383 

1. — Criminal Procedure Code (Act X of 1882), 
ss. 268, 272, 281, 285 — Ti'ial loith the aid of asses- 
sors — Commencement of the trial,] The accused 
was committed for trial to the Sessions Court on 
a charge of murder. He pleaded not guilty to 
the charge, and claimed to be tried. Thereupon 
the Sessions Judge chose two assessors; but as 
one of them was ill, his attendance was at once 
dispensed with, and the Sessions Judge proceeded 
with the trial with the aid of the other assessor 
only : — Heldy that this procedure was illegal and 
contrary to ss. 284 and 285 of the Code of Criminal 
Procedure (Act X of 1882). ’ The attendance of 
one of the assessors having been dispensed witit 
before the commencement of the trial, the Ses- 
sions Jnige ought to have chosen another assessor 
in his place, A trial in the Sessions Court, with, 
the aid of assessors,” does not begin with the 
reading of the charge, as the assessors are chosen, 
under s. 272 of the Code of Criminal Procedure 
(Act X of 1882), only if the accused does not 
plead to the charge or claims to be tried. Quebn- 
Emprkss 'l\ Bastiano. 

[I. L. R. 15 Bom. 514t 

2. — Criminal Procedure Code, ss, 268, 286 — 
Assessors precented hy death or illness fro7n attend* 
ing a trial.] During the course of a trial before 
a Sessions Court with three assessors, one assessor 
died at an early stage of the proceedings. Later 
on another assessor became too ill to take any 
further part in the trial, and -the thi rd assessor 
was obliged to retire at the beginning of the 
accused’s pleader’s address to the Court and did 
not return until it was finished : — Held, that the 
l^w. cpntempla.t^d the continuous attendance of 
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ASSESSOR— 


ASSIGNMENT— 


5it least one assessor throughout the trial. This 
condition not having been fulfilled, the proceed- 
ings before the Sessions Court must be set aside 
as having (with regard to the provisions of a. 268 
of the Code of Crhniual Procedure) been held 
before a Court not having jurisdiction. Queen- 
Empress V . Mu^iammad Mahmud Khan. 

[I. L. R. 13 All. 337 


ASSETS. 

Ses Company — Winding up — Duties 
AND Powers of Liquidators. 

[I, L. R. 18 Calc. 31 


See Sale in Execution op Decree- 
Distribution OF SALE'PrOCEEDS. 


[I. L. R. IS Calc. 242 


assignee. 

, Of contract. 

See Contract— Construction of Con- 
tracts. 

[I- L. R. 17 Calc. 115 


Sec Eight op Suit — Contracts or 

AGREEMENTS. 

[I. L. R. 15 Bom. 1 


■, Debt, 

See Certificate of Administration- 
Eight TO SUE OR Execute De- 
cree WITHOUT Certificate. 

[I. L. R. 15 Mad. 419 

Equity of Redemption. 

See Champerty. 

[I. D. R. 14 Bom. 72 

Government Revenue. 

See Madras Revenue Recovery Act, 
S 2. 

[I. L. R. 13 Mad. 319 

Mortgaged Property. 

See Certificate of Administration- 
Right to sue or Execute 
Decree without Certificate. 

[I. L. R. 19 Calc. 336 


ASSIGNMENT. 

See Cases under Insolvency— Assign- 
ments BY Debtor. 

, By Debtor after attachment. 

See Sale in Execution op Decree— 
Distribution of Sale- Proceeds. 

[I. L. R. 16 Bom. 91 

5 By operation of law. 

See Company— Winding up — Duties 
AND Powers of Liquidators. 

[I/L. R. 12 All. 193 


, Right of third party to questioit 

bona fides of. 

See Right op Suit— Contracts or 
Agreements. 

[I. L. R. 15 Bom. I 

ASSISTANT JUDGE. 

See District Judge, Jurisdiction of. 

^ [1. L. R. 15 Bom. 107 


ASSOCIATION, REGISTRATION OF. 

See Company— Formation and Regis- 

TRATION. 

[I. L. R. 17 Calc. 786 


ATTACHMENT. 


Subjects of Attachment ... 

(a) Debts 

(b) Decrees 
(e) Expectancy 
(el) Dettera in Post Office 

(e) Partnershij^ Property 

(f) Pension 
(ff) Property and interest in pro 

perty of various kinds 
Attachment of Person 
Mode of Attachment and Irregu 
larities in Attachment ... 
Alienation during Attachment 
Liabilifcv for Wrcns-ful Attachment 


GoL, 

65 

65 

65 

6fi 

67 

67 
CV 

68 
69 

69 

70 

VI 


See Bengal Tenancy Act, s. 170. 

[I. L. R. 17 Calc. 390 

See Claim to Attached Property. 

[I. L. R. 18 Calc. 290, 296 

See Debtor and Creditor. 

[I. L. R. 16 Bom. 1 

See Madras District Municipalities 
Act, s. 103. 

[I. L. R. 13 Mad. 51S 

See Ownership, Presumption op. 

[I. L. R. 16 Bom. 547 

See Public Demands Kecovery Act, 

S. 10. 

[I. L. R. 20 Calc. 325 

See -Sale for Arrears of Revenue- 
Setting ASIDE Sale — Other 

GROUNDS. 

[I. L. R. 17 Calc, 398- 


Absence of. 

See Sale in Execution op Decree- 
Setting ASIDE S^ALE— Irregula- 
rity. 


[I. L. R. 18 Calc. 18S 
[I.L. R. 15 Bom. 222^ 
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ATTACHMENT— 

, Before Judgment. 

See Sale in Execution op Decree- 
Distribution OF Sale-Proceeds. 

[I. L. R. 16 Bom. 91 

, By two Courts. 

See Sale in Execution op Decree- 
Invalid Sales— Want of Juris- 
diction. 

. [I. L. R. 19 Gale. 651 

, For arrears of Land Revenue. 

* See Bomb A. Y Land Revenue Act, s. 
163. 

[I. L. R. 16 Bom 455 

See Bombay Revenue Jurisdiction 
Act, s. 4. 

[I. L. R. 16 Bom. 455 

, Misdescription in order of. 

See Sale in Execution op Decree — 
Distribution of Sale-Proceeds. 

[I. L. R. 16 Bom. 91 

, Of fund in Court. 

See Receiver. 

[I. L. R. 16 Bom. 677 

Order removing. 

See Limitation Act, 1877, Art. ll. 

[I. L. R. 13 Mad. 366 

, Suit to set aside. 

See Hindu Law— Alienation— Alien- 
ATioN BY Father. 

[I. L. R. 12 All. 209 

(1) SUBJECTS OF ATTACHMENT. 

(a) Debts. 

1 . — Qlvil Procedure Code, s, 268 {a)-- Order pro- 
hibiting creditor from recovering^ debt — Limitation 
Act, (XF of 1877) s. 15 — Injunction or order 
staying a suit,'] S. 268, cl. {a) of the Civil 
Procedure Code, does not mean that, while a debt 
is under attachment, the person to whom the debt 
was orig-iiially owing, should be barred from bring- 
iuo- a suit in respect of it. What it prohibits is the 
recovery of the debt, and the payment of it by the 
debtor to the creditor. Semble^-kn order of at- 
tachment under s. 268 of the Civil Procedure Code 
is not an injunction or order staying a suit within 
the meaning of s. 15 of the Limitation Act (XV of 
1877). Shib Singh r. Sita Ram. 

[I. L. R. 13 AIL 76 

(5) Decrees. 

2. ^hJoney-deGree—^^ Saleable progyerty ” — Civil 
Procedure Code {Act XIV of 1882). 5. 266 and 273 — 
Adjustment of decree after attachment.] The par- 
ticular procedure prescribed by s. 273 of the Civil 

“ W, D 
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I ATTACHMENT — continued. 

(1) SUBJECTS OF ATTACHMENT— 

(J)') Decrees — concluded. 

Procedure Code (Act XIV of 181^2) is clearly con- 
fined to money-decrees and therefore, such decrees 
cannot be sold after being attached ; all other 
decrees are both attachable, and saleable, as sale- 
able property,” under s. 266 of the Code. A 
decree being attached as directed by a. 273 of the 
Civil Procedure Code, its adjustment subsequent 
to such attachment cannot be recognized by the 
Court. Gopal Nanashet v. Joharimal ; Dada 
Balshet V. Joharimal. 

[I. L. R, 16 Bom. 622 

3. — 'money -decree— Sale of decree for money — 
Suit in formd pauperis— Court fees recoverable by 
Government — Civil Procedure Code {Act XIV of 
1882), ss. 273, 284, 411 — Execution of decree, mode 
of.] Where a plaintiff suing in formd pauperis 
obtained a decree for money, and the Collector, in 
pursuance of an order made in his favour at the 
time when such decree was passed, attached it 
under s. 273 of the Code of Civil Procedure, and 
subsequently sold the same under s. 284, held, 
upon the application of the decree-holder for 
execution of his decree, that the provisions of 
s. 273 did not contemplate the sale of a decree for 
money, but they showed in what manner the 
attachment of decrees should be made available on 
behalf of the attaching person. Sultan Koer v. 
Gulzari Lai, I. L. R. 2 All. 290. and Tiruvengada 
Chari V. Vythilinga Pillai. I, L. R 6 Mad. 418, 
followed. Semhle — The provisions of s. 411 of the 
Code of Civil Procedure do not justify the Court 
in selling a decree upon the ap plication of the 
Collector, inasmuch as that section provides that 
persons who have been successful as paupers 
shall, so far as the subject-matter of their success 
is concerned, be liable to satisfy out f f what they 
recover the amount of the fees,^which have been 
[ for a time, pending the decision of their suit, 
remitted to them. Jotindro Nath Chowdhury 
V. Dwarka Nath Dey. 

[I. L. R. 20 Calc. lU 

(a) Expectancy. 

4 - — Execution of decree — Civil Procedure Code, 

; s. 266 — AttaGhment of future estate — Construction, 

\ according to Mahomedan lato, of grant of such 
estate,] Previously to a mortgage, a fractional 
interest in certain property (which, interest was 
purchased by the plaintiff, the mortgagee, at a judi- 
cial sale) had been the subject of settlement by 
a. Mahomedan on his wife, under the condition 
that if he should have no child by her, his two 
sons by another wife should each have an estate 
therein. He died without other children 
that the two sons had taken definite interests 
capable of being attached, within s. 266 of the 
Civil Procedure Code, not being mere expectancies, 
Umes Chunder Sircar v. Zahur Fatima. 

[I. L. R. IS Gale. 164 
[L. R. 17 I. A. 20S 
3 
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ATTACHMENT — contimied, 

<1) SUBJECTS OF ATT ACHMENT 

{d) I^TTEES IN Post Office. 

5. — Civil Proi^dure Code, 1882, s. 272 — Post 
Office Act {XIV of 18G6), s. 6 — Letters held in 
trust for jutdqvient- debtor An attachment was 
placed under Civil Procedure Code, s. 272, on 
letters in the post office addressed to certain judg- 
ment-debtors. The day before the attachment 
the senders of the letters had applied to have the 
letters returned to them : — Held, that the post- 
master held the letters in trust for, or on behalf 
of, the judgment- debtors, and they were accord- 
ingly liable tO attachment on the application of 
the decree-holder. Naeasimhulxj i\ Adiappa. 

[I. L. R. 13 Mad. 24-2 

(c) Partneeship Property. 

6. — Right of suit— Civil Procedure Code, s. 266 
— Unascertained interest in a partncrshij).'] In a 
suit by the purchaser at an execution-sale of the 
interest of the judgment-debtor in a partnership, 
of which the undivided father (deceased) of the 
judgment-debtor had been a meuiber, against the 
other partuers praying that an account be taken 
and that the share of the judgment-debtor be 
paid to him, it was contended that the share in 
the partnership was not liable to be attached 
and sold in execution ; held, that a share in a 
partnership could be the subject of attachment 
under s. 2G6 of the Civil Procedure Code ; that 
the execution-sale was nob bad in law; and that 
the present suit was accordingly maintainable. 
Pwarika ]\Ioliu?i Pas v. Lvohhlmonl Past (I. L. R. 
11 Calc. 384), dissented from. Pabvatheesam r. 
Bapanna. 

[I. L. R. 13 Mad. 447 

7. — Civil Procedure Code [Act A'’i'F(5/1882), s, 266 
— Saleable g) ropert g — Share of partner in jeartner- 
ship business.'] The share of a partner in a partner- 
ship business is4‘ saleable property ” within the 
meaning of those words in s. 266 of the Code _of 
Civil Procedure, and can therefore be attached 
and sold by an execution- creditor in execution of 
a decree against that partner. Dwar 'iha Mohun 
Pas V. Luchhimoni Past, I. L. R. 14 Calc. 384 ; 
Tuffuz'zul Hossoln Khan v. Raghu Nath Pershad, 
7 B. L. R. 186 ; 14 Moo. I, A. 40 ; Peendyal Lai v. 
Jug deep Naraln Singh, I. L. R. 3 Calc. 198 ; L. R. 4 
I. A. 247 ; and Parvatheesariv. Bapanna, I. L. R, 
13 Mad. 447. referred to. Jag-AT Ohunder Roy. n. 
IswAR Chundee Roy. 

[I. L. R. 20 Calc. 693 

(/) Pension. 

S.^Clvil Procedure Code, 1882, s. 266, sub- 
section (g) — Political pension — Payments due 
under the Oudh loans of 1838 and Exemption 

from liability to attachment for debt.] Although 
it is probable that the enactments of s. 266, 
Civil Procedure Code, 1882, were not meant to 
cover pensions payable by a foreign State when 
remitted for payment to their pensioner in India, 
they certainly include all pensions of a political 
nature payable directly by the Government of 
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ATTACHMENT — continued. 

(1) SUBJECTS OF ATTACHMENT— 

(/) concluded. 

India. A pension ' guaranteed payable by the 
latter by a treaty obligation contracted with 
another sovereign power is in the strictest sense 
a political pension. An allowance, payable by the 
Government of India under an arrangement 
made between the King of Oudh and the Governor- 
General in 1^42 for the benefit of members of the 
King’s family and household, and their respective 
heirs in perpetuity, and payable to one of such 
heirs, who has inherited it. as his share in the 
interest in the Oudh loan of 1842, is a political 
pension witbin the meaning of s. 266, sub-section 
(y), Civil Procedure Code, 1882. The arrangement 
of 1842 cannot be treated as merely a provision 
out of the King’s private estate for the mainten- 
ance of members of his family, there having been 
in a State like that of Oudh no distinction 
between State property and private property vest- 
ed in the sovereign. Bishambar Nath v. Imdad 
Ali Khan. * 

[I. L. R. 18 Calc. 216 
11 . L. R. 17 I. A. 181 

ig) Property and Interest in Property 
OF various kinds. 

9. — Standing crops— Civil Procedure Code, s. 266 
— Iinmovedble property — General Clauses Consoli- 
dation Act (I of 1868) — Provincial Small Cause 
Court Act (IX of \SS7). seh. 11, cl. (ji),] Stand- 
ing crops are immoveable property in the sense 
of the General Clauses Act (I of 1868), and of 
cl. (6) of the second schedule of tlie Small Cause 
Courts Act (IX of 1887), and of the Civil Proce- 
dure Code. They cannot therefore be attached 
under s. ' 266 of the Code. SI ad ay ya v. Yenhata, 
I. L. R. II Mad. 193, a})proved. ' 'Ciieda Lal v. 
Mulchand ; Mindai v. Kundan Singh. 

[1. L. R. 14 All. 30 

10. — Vested remainder— ■ Civil Procedure Code, 
1882, s. Attachable interest.] The plaintiff 
sued to have it declared that a certain house was 
liable to be attached and sold in execution of a 
decree obtained by him against the defendant’s 
son. The defendant, who wa'S 80 years of age, 
claimed the house as her absolute property, alleg- 
ing that her son by a deed had given it to her as 
a provision for her maintenance. The deed stated 
that she had been made the owner of the house ; 
that the donor had no right to it, and that it 
wholly belonged to her: — Held, that the plaintiff 
was entitled to the declaration prayed for. The 
surrounding circumstances showed that the house 
was revertible to the donor on the defendant’s 
death. He had what in English law would be 
termed a vested remainder on her death, and he 
had, therefore, a saleable interest during her life. 
He had an interest which could be attached and 
sold under s. 266 of the Civil Procedure Code 
(Act XIV of 1882). Annaji Dattatraya -v. 
Ohandrabai. 


[I. L. R. 17 Bom. 503 
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ATTACHMENT — contimied. 

(1) SUBJECTS OF kTTk.GmimT^--eoiiGUded, 

(^) Property and Interest in Property 

OP VARIOUS KINDS — concluded, 

11. — Property assigned to Piiidxi toidoio in lieu 
of maintenance — Givll Prcfbediire Gode, s. 266, 
cl. 1.] Held., that an interest in the income of 
immoveable property assigned by way of main- 
tenance to a Hindu widow by the members of 
her family is not capable of being “attached and 
sold in execution of a decree against the widow. 
DiwalL V. Apaji Ganesh, I. L. R. 10 Bom. 342, 
referred to, Gulab Kuar i\ Bansidhar. 

* [I. L. n. 15 All 371 

12. — Lease — SaleaMe interest — Alienation hy 
operation of law — Goxidition restraining alienation 
—Givll Procedure Code (^Act XI Y of 1882), 5 266.] 
A sued to recover possession of certain land w^hich 
was leased in osatliowla by his father to B. The 
lease expressly prohibited the lessee and his heir 
from making any assignment of the property 
either by sale or gift, but it did nUt contain any 
provision for forfeiture or for re-entry by reason 
of an assignment in violation of its terms, nor 
was there any provision restricting a sale in exe- 
cution of a decree. The osatliowla passed to B's 
executor and was sold in execution of a decree 
against B'.—Held, the sale passed a good title. B^ 
and also his executor at the time of the sale, had 
an interest in the lease, which was “ saleable ” 
within the meaning of s. 266 of the Civil Pro- 
cedure Code. HlT-Guli V. Apaji Ganesli, I. L. R. 
10 Bom. 342, distinguished. Golak Nath Roy 
Ohowdhry V. Mathura Nath Roy Chowdhry. 

[I. L. R. 20 Calc. 273 

(2) ATTACHMENT OF PERSON. 

13. — Arrest in execution of decree — Gvoil Pro- 

cedure Code [Act XIV 1882), di\—lnsol-' 
rency proceedings— Proteetion order ^ withdrawal 
of —Re-arrest under same decree.'] The Civil Pro- 
cedure Code contemplates as immaterial the 
circumstances under which a judgment-debtor 
imprisoned in exeoutiou of a decree obtains his 
release from prison, and there is no power in the 
Court to order the arrest of such judgment-debtor 
a second time under the same decree. The Secre- 
tary of State for hulia in Council v, Judah, I. L. 
R. 12 Calc. 652, followed. In the matter OF i 
Bolye Ohund Dutt. j 

[I. L. R. 20 Calc. 874 | 

(3) MODE OF ATTACHMENT AND IRREGU- 
LARITIES IN ATTACHMENT. 

14. — Incorrect description of property sought 
to 'be attached — Sale in execution of decree-— Sub- 
sequent purchase' of same property imder a decree 
for pre-emption — Civil Procedure Code, s. 274.] 
In execution of a simple money-decree against 
the holders of a muafi interest in a certain village, 
who did not possess any zamindari interest in that 
village, an attachment was obtained by the decree- 
holder in 1884 of “ an eight biswas zamindari 
share of mouza J>f and under that attachment a 
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(3) MODE OP ATTACHMENT AND IRREGU- 
LARITIES IN ATT AGE.m.Em— CO nchcded. 

sale took place in January 1836^ Meanwhile in 
December 1885, a decree for pre-emption in re- 
spect of a sale by the judgment-debtors in 1881 of 
their muad interests in the villager was decreed 
in favour of persons who were not parties to the 
litigation in which the attachment of 1884 was 
effected. The plaintiffs (who were in possession) 
sued for a declaration of their right to the muafi 
interests as against the auction-purchaser under 
the sale of January 1886 : — Held, that the attach- 
ment in 1884 was not a good attachment of the 
muafi interests of the judgment-debtors, and the 
auction-purchaser could not be held to have pur- 
chased those muafi interests, and the title of the 
plaintiffs under their pre-emptive decree of De- 
cember 1885 must prevail. Harg-u Lal Singh t?. 
Muhammad Raza Khan. 

[I. L. R. 13 All. 119 

15. — Civil Procedure Code — Rights and inte- 
rests of mortgagee out of possession.] Where the 
rights and interests under his mortgage of a 
mortgagee out of possession are atcached in exe- 
cution of a decree, the procedure by which such 
attachment must be effected is that prescribed 
by s. 268 of the Cod.e of Civil Procedure. S. 274 
of the Code cannot be applied in such a case. 
Karim-un-nissa Phul Ohand. 

[I. L. R. 15 All. 134 

16. — Civil Procedure Code, s, 274, cl. [c) -- 
Rights of purchaser of mortgage-bo'nd at sale in 
execution of decree.] Where a person at an exe- 
cution-sale purchases a mortgage-bond under 
which certain immoveable property is given as 
collateral security for an advance, the fact that 
he has nob attached under s. 274 of the Code will 
nob affect his right to have the collateral security 
enforced by the sale of the properties mortgaged. 
Kasinath Das x. Sadasiv Patnaik. 

[I. L. R. 20 Calc. 805 

17. — Attachment of money in hands of RcGeiver 
—r Attachment made without sanction of Court — 
Civil Procedure Code (^Act XIV of lS82j, s. 272,] 
An atbachmeut of money in the hands of the 
Receiver made without previous permission or 
sanction of the Court for such attachment is impro- 
per and irregular, and the Court will refuse to 
recognize it. Kahn v. Alii Mahomed Haji Umer, 
L L. R. 16 Bom. 577, followed. Mahommed 

ZOHURUDDBEN V. MAHOMMED NoOEOODDEEN. 

[I. L. R. 21 Calc. 85 

(4) ALIENATION DURING ATTACHMENT. 

IS,— Madras Ablari Act [Madras Act I of 
1866), s. '2%— Attachment for arrears of revenue — 
Subseguent attachment in execution of decree. ] Cer- 
tain land was put under attachment for arrears 
of revenue under the Madras Abkari Act, s. 2S ; the 
same land was subse(3[uently attached in execution 
of a money-decree against the defaulter, and the 
defendant purchased zb at the Court-sale. The 
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(I) ALIENATION DURING ATTACHMENT— 

concluded. 

Collector of tSe district intervened in execution 
and objected to ‘She sale of the land in question, 
but his objection was rejected. A suit was now 
broug"hfc in the name of the Secretary of State for a 
declaration that the land was liable for the arrears 
of revenue in respect of which thf^ attachment 
under Abkari Act had been made: — Tield, that the 
plaintiff was entitled to the declaration asked for. 
SaraxgIapani V . Secretary op State for India. 

[I. L. R. 16 Mad. 479 

(5) LIABILITY FOR WRONGFUL 
ATTACHMENT. 

19. — Clci'bn to attach jyroperty—Ci'cil Procedure 
Qode^ es, 278. 283. 483 — Attachment hefore judg- 
ment — Liability of creditor loho caused attachment 
of goods not belonging to the debtor — Damages 
after sale— Difference between English and Indian 
law on the subject.'} Orders for attachment in 
security under s. 483 of the Civil Procedure Code 
being' issued on the ex parte application of the 
creditor, w^ho is bound to specify the property 
vphich he desires to have attached and its estimat- 
ed value, it follows that the attachment is the 
direct act of the creditor, for which he is imme- 
diately responsible. Should the goods be proved 
not to belong to the debtor, the litigation and 
delay, and also any depreciation of the goods by 
an intermediate fall in the market, between 
attachment and sale, are the natural and necessary 
consequences of the creditor’s unlawful act. The 
plaintiff having taken, without success, the sum- 
mary proceeding under s. 278, to get the release of 
goods attached under s. 487, in a suit to which he 
was not a party, afterwards, in a suit brought by 
him in accordance with s. 283, established his 
right of property in the goods :-^IIeld, that [a'), in 
order to entitle him to the full indemnity for the 
wrongful attachment he was not bound to allege 
and prove that the defendants had resisted his 
previous apiplication under s. 278 maliciously, or 
without probable cause ; and that {h), the goods 
having been sold under the Court’s order, the 
difference in market-value of the goods at the 
time of their attachment (November 1883) and 
their price when they were sold (June 1884), the 
selling prices having fallen intermediately, must 
be added to the dcamages. Held also that, with- 
out bringing under review the judgment under 
s, 278, the effect of the judgment in the suit 
brought in accordance with s. 283 was to super- 
sede the order under s. 278, and to render it in- 
conclusive. The procedure on attachment not 
being the same in India as in England, where a 
judgment-creditor is not responsible for the con- 
sequences of a sale, under a judicial order, of 
goods- taken in execution in satisfaction of his 
debt, that proposition does not hold good under 
the Indian procedure ; and Walker w. Oldmg, 1 H. 
& C. 621 ; 9 Jur. N. S. o3 ; 32 L. J. Exch. 142; 
is inapplicable to the latter. Kissorimohun Roy 
y. Harsukh Das. 

[ 1 . L. R. 17 Calc. 436 
[L. R. 17 I. A. 17 


ATTAINDER, LAW OP. 

See English Law. 

[I. L. R.16 Mad. 384 

ATTEMPT TO COMMIT OFFENCE. 

1 . — Penal Gode^ ss 307, 511 — Attempt to mnrder — 
Hmrder.} The accused struck the deceased three 
blows on the head with a stick, with the intention 
of killing him. The deceased fell down senseless 
on the ground. The accused, believing that he 
was dead, set fire to the hut in which he was lying 
with a view to remove alf evidence of the crime. 
The medical evidence showed that the blows struck 
by the accused were not likely to cause death, and 
did not cause death, and that death was really 
caused by injuries from burning when the accused 
set fire to the hut; — Held (Parsons, J., dissenting) 
that the accused was guilty of attempt to mnrder 
under s. 307 of the Penal Code. Per Parsons, 
J. ; — The accused was guilty of murder under 
3. 302 of the Penal Code. Queen-Empress r, 
Khan DU. 

[I. L. R. 15 Bom. 194 

2. — Penal Code, ss. 307, iSW — Attempt to commit 
murder — Facts necessary to ceaistlt^ite such at- 
tempt.] S. 511 of the Penal Code does nob apply 
to attempts to commit murder, which, are fully 
and exclusively provided for by s. 307 of tbe said 
Code. A person is criminally responsible for an 
attempt to commit murder when, with the inten- 
tion or knowledge requisite to its commission, he 
has done the last proximate act necessary to 
constitute the completed offence.. and when the 
complebiou of the offence is only prevented by 
some cause iudependent of his volition. Queen- 
Empress r. Niddha. 

[I. L. R. 14 All. 38 

3. — Penal Code, s. oil— Acts necessary to consti- 
tute an attempt,} S. 511 of the Penal Code was 
not meant to cover only the penultimate act 
towards completion of an offence and nob acts 
precedent, if those acts are done in the course of 
the attempt to commit the offence, are done with 
the intent to commit it, and done towards its 
commission. Whether any given act or series of 
acts amounts to an attempt of which the law will 
take notice, or merely to preparation, is a question 
of fact in each case. In the matter op the 
PETITION OF MacCREA. 

[I. L. R. 15 All, 173 

ATTESTATION. 

See Will— Attestation. 

fl. L. R. 15 Mad. 261 

ATTORNEY. 

, Change of, pending suit. 

See Costs— Special Cases— Attorney 
and Client. 

[I. L. R. 19 Calc. 368 

, Lien of, for costs. 

See Costs— Special Cases— Attorney 
AND Client. 

[I. L. R. 19 Calc. 368 



DIGEST OF CASES. 


( 74 ) 


( 73 ) 

ATTORNEY — concluded, 

and Client, 

Costs— Special Cases— Attorney 
AND Client. 

[I. L. R. 19 Calc. 368 
[I. L. R. 21 Calc. 85 

See Execution of Decree — Mode of 
Execution— Costs. • 

« [I. L. R. 17 Bom. 514 

• See Kules of High Court, Bombay— 
Rule 'N o. 183. 

[I. L. R. 16 Bom. 152 

AUTREFOIS CONVICT. 

See Act XIII of 1859. 

[I. L. R. 21 Calc. 262 

AWARD. 

See Cases under Arbitratidh. 

See Will— Validity of Will. 

[I. L. R. 15 Bom. 697 

, Agreement to partition in accord- 
ance with. 

See Stamp Act, 1879, s. 3. 

[I. L. R. 15 Bom. 677 

, Application to file. 

See Certificate of Administration- 
Right TO Sue or execute De- 
cree without Certificate. 

[I. L. R. 15 Bom. 240 

See Guardian— Duties and Powers of 
Guardians. 

[I. L. R 19 Calc. 334 

See Small Cause Court, Mofussil — 
J urisdiction — Awards. 

[I. L. R. 13 Mad. 344 

, Decree in accordance with. 

See Appeal— Arbitration. 

[I. L. R. 15 Mad. 348 
[I. L. R..13 A11.366 

See Decree — Alteration or amend- 
ment OF Decree. 

[I. L. R. 17 Bom. 657 

, Finality of. 

See Panchayet. 

[I. L. R. 15 Mad. 1 

, Of Commissioners, 

See Nawab Nazim’s Debts Act. 

[I. L. R. 19 Calc. 584 


AWARD — coneluded, 

, Refusal to file— 

See Res Judicata — Adjudications. 

[I. L:r. is Calc. 414 

, Suit on— 

See Evidence— Civil Cases— Second- 
ary Evidence— Lost or Des- 
troyed Documents. 

[I. L. R.15 Mad. 99 
See Right of Suit— Awards. 

[I. L. R. 15 Mad. 99 

, Suit to recorer money under, 

Sr?e Small Cause Court, Mofussil — 
Jurisdiction— Awards. 

[I. L. R. 13 Mad. 344 

BAIL. 

See Arrest— Criminal Arrest. 

[I. L. R. 14 All. 45 

, On arrest of ship. 

See Costs— Special Cases— Admiralty 
and Vice-Admiralty. 

[I. L. R. 17 Calc. 84 

See Salvage. 

[I. L. R. 17 Calc, 84 

, Petition for. 

See Practice— Criminal Cases— Peti- 
tion FOR Bail. 

[I. L. R. 15 Bom. 488 

—Insolvent con^ieted and sentenced to imprison^ 
ment undeo' $. 50 of the Insolvent Aet {Stat. 11 a 7 id 
12 Vic., c. 21) — Appeal hy insolvent under s, 73 — 
Power cf High Court to admit insolvent to bail 
pending appeal.'] An insolvent was convicted by 
the Insolvent Court of an offence under s, 50 of 
the Indian Insolvent Act (Stat. 11 and 12 Vie., 
c. 21), and sentenced to imprisonment. Under 
s. 73 of the xVct he appealed against the decision 
and sentence of the Involvent Court aud applied 
to be admitted to bail pending the hearing of 
his appeal : — Held, refusing the application, that 
the High Court had no power to admit him to bail. 
In the Matter of Hormaeji Ardesir Hoe- 

MARJI. 

[I. L. R. 17 Bom. 334 

BAILEES. 

See Carriers. 

[I. L. R. 18 Calc. 520 

See Railway Company. * 

[I. L. R. 17 Bom. 723 

BANDHUS. 

See Hindu Law— Inheritance— Spe- 
cial Heirs— Females— Father’s 
Sister. 

[I. L. R. 13 Mad. 10 
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BANIA17 OF FIRM. 

Se£ Lien. 

[I. L. R. 18 Calc. 573 

BANKER and" CUSTOMER. 

— Ptiymeriflrf cheque — Emdence,\ Case in which, 
it was held on the evidence that the respondent 
Bank had, on the presentation by the appellants’ 
servant of a cheque drawn upon it in favour 
of the appellants, failed to pay the same in such 
manner as to be discharged of its obligation. Ball 
Chajtd y. Agra Bank. 

[L. R. 18 I. A. Ill 

BANKRUPTCY IN MAURITIUS. 

See Debtor and Creditor. 

[I. L. R. 16 Mad. 85 

BASTI LAND. 

Bee Calcutta Municipal Consolid- 
ation Act, 1888, s. 2. 

[I. L. R. 21 Calc. 528 

BENAMI TRANSACTION. Got. 

1. General Cases ... ... 75 

2. Certified Purchasers ... ... 76 

(1) GENERAL CASES. 

1 . — Purchaser at execution-sale — Rejyresenta- 
tive — Mortgage hy alleged henamular — Evidence 
Act (J of 1872), s. ll^—Onvs of jjvoof.^ E, be- 
ing in possession of the documents of title, mort- 
gaged land to the plaintiff. E and his father A 
borrowed money from one M, who obtained a 
decree against A, and purchased the land at the 
execution-sale In a suit for foreclosure of the 
plaintiff’s mortgage against E and P, the lower 
Courts held that A was the true owner, but the 
lower Appellate Court did not decide whether the 
plaintiff’s mortgage was a valid transaction : Eeld, 
on second appeal, that i? acquired the property ad- 
versely to A and not as hia representative, and that 
there was no estoppel against him. Binendranatk 
Sannial v. Pamhumar Ohose, I. L. R. 7 Calc. 107 ; 
L. R, 8 I. A. 65 ; and Lala Parhhu Lai v. Myhie, 
I. L. R. II Calc. 401, followed. Held, further, 
that it was not necessary to decide whether the 
plaintiff’s mortgage was valid as against A, the 
plaintiff uot having raised the question in the 
lower Courts, but that, assuming the mortgage to 
be valid, the o'uus did not lie upon H to prove that 
the mortgage was not binding upon A. Bhvgioan 
JDoss V. ij;poocli Singh, 10 W. R. 185, observed upon. 
Bashi Chunder Sen v. Enayet Ali. 

[I. L. R. 20 Calc. 236 

2‘—Ecnmii jmrehaso-— Alienation hy henami- 
dav — Oo7isent of true owner — Equitahle rights of 
^iTchaserJ\ Where a henamidar purchased pro- 
perty with moneys borrowed from the plaintiff, 
and afterwards mortgaged the purchased property 
to the plaintiff to secure the debt, the plaintiff 
being aware of the henami character of the title, 
and the real purchaser being cognizant of the 
mortgage, held, in a suit against the henainidar 


BENAMI TRANSACTION — cont blued, 

(1) GENERAL CASES 

and the beneficial owner, that even if the mort- 
gagor had not created a valid hypothecation of 
the property, still the plaintiff was entitled in 
equity to a declaration that the sums advanced 
with interest were a charge thereon. Sarju 
Parshad 'i\ Bir Bhaddar Sewak Panday. 

[L. R. 20 I. A. 108 

(2) CERTIFIED PURCHASERS, 

3. — Givil Procedure Code, s. 317 — Bait hy pur- 
chaser at sale hi execution of decreeb^ At a sale in 
execution of a decree, in February 1876, the 
plaintiff purchased certain property in the name 
of M, who was recorded as the purchaser. In 
1886, eleven years after the execution -sale, M sold 
the property to H, whose name was subsequently 
registered as owner, notwithstanding the plain- 
tiff’s objections. The plaintiff thereupon ..in 1888, 
brought a suit against R for a declaration of his 
title to the pro^3erty, on the grounds that it had 
originally been purchased on his behalf at the 
execution-sale, and that he had been in possession 
for more than twelve years: that the suit 
did not fall within s. 317 of the Civil Procedure 
Code. Bulmns Koonivur y. Lalla Buhoree Ball, 10 
B. L. R. 159; 14 Moo. I A. 496, relied on. Kaeam- 
UDDIN Hosain y. Niamut Fatehma. 

[I. L. R. 19 Calc. 199 

4. — Civil Procedure Code, s. 317 — Benanil pur- 
chase at execution- sale for judgment-debtor — 
Remedy of subsequent gjurchaser for value— Mis- 
joinder of ■parties.'] In a suit to redeem a kanoni 
brought by the plaintiff who had purchased the 
laud in execution of a decree against the jenmi, it 
appeared that the laud bad previously been pur- 
chased in the name of one who was joined as a 
supplementary defendant, with the funds of the 
jenmfs tarwad, and with the object of defrauding 
the creditors of that tarwad. A decree for redemp- 
tion was passed, which was reversed on appeals 
filed by the supplementary defendant' and the 
lianomdar respectively. The plaintiff preferred 
a second appeal against the decree in the first- 
mentioned appeal, joining the lianomdar as re- 
spondent : — Held that the plaintiffs could not 
succeed, as the kanomdar was not a party to the 
appeal against which the second appeal was pre- 
ferred. Bemble, apart from the above objection, 
the plaintiff was not entitled to a declaration^ that 
the purchase .by the supplementary defendant was 
henami for the tarwad of the original jenmi and 
consequently invalid as against the plaintiff. 
Kanizah Bukina v. Monohur Bus, I. L. R. 12 Calc. 
204, dissented from. Rama Kuhup v, Sridevi. 

[I. L. R. 16 Mad. 290 

5. — Civil Proced'ure Code, 1882, s. 317 — Suit by 
execution-creditor for declaration that property is 
liaible to be sold im execution of decree as belonging 
to Ms debtor.] The plaintiff lent money to F on a 
bond, and after hia death sued his representative 
to recover the money out of the deceased’s as.sets, 
and obtained a decree, in execution of which he 
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BENAMI TRANSACTION— 

(2) CERTIFIED PURCHASERS— 

attached certain property. S preferred a claim to 
tlje property on the ground that she was the 
purchaser of it at an execution-sale, and it was 
released. The plaintiff tl^n brought a suit 
against S and JF"s representative for a declaration 
that the property was the property of his debtor 
and was therefore liable to be sold in execution 
of his decree: — Held, that the suit was not barred 
by s. 317 of the Civil Procedure Code. Kanizak 
Suhina v. 'Monoliur Das, I. L. R. 12 Calc. 201 ; 
Seetaiiatli GJioseY. Hidhnl) NaraDi Roy Chowdhry, 

I W. R. 329 ; Kliyrat All v. Syfnlluh Khan, 8 W. 

R. 130 ; Sohnn Lall v. Lala Gya Pershad,^ iN. W. 
265 ; and Puvan Mai v. Ali Khan, I. L, R. 1 AIL 
235, followed ; Rama Knrup v. Srldevi, I. L. R. 

16 Mad. 290, dissented from. Subha Bibi 
Hara Lal Das. 

[1. L. R. 21 Calc. 519 

6.— Act XI of 1859, s. ^6— Suit to oust certified 
piLV chaser A purchased a mehal in the name of 
R's brother and obtained possession. He then 
sued B, who was acting as his tehsildai% for an 
account and for delivery of certain papers con- 
nected with that mehal :~-Held,^ that the terms of 
s. 36 of Act XI of 1859 did not apply to bar the 
suit. Brindabun Chunder Nundi v. Ram Sun- 
der Mozumdar. 

[I. L. R. 21 Calc. 375 

BENAMIDAR. 

See Cases under Benami Transaction. 

See Bengal Tenancy Act, s. 173. 

[I. L. R. 21 Calc. 654 

See Limitation Act, 1877, Arj. 179— 
Nature of Application— Gene- 
rally. 

[I. L. R. 20 Calc. 388 

See Res Judicata — Parties — Same 
Parties or their Representa- 
tives. 

[I. L. R. 15 Mad. 267 

See Sale in Execution op Decree- 
Setting aside Sale— Irregu- 
larity. 

[I. L. R. 20 Calc. 418 

, Property held by, evidence as to 

ownership of, 

See Limitation Act, 1877, Art. 142. 

[I. L. R. 20 Calc. 560 

BENCH OF MAGISTRATES. 

1. — Jurisdiction — Criminal Procednre GodeJ^%2, 
s. 26^—AIadras Police Act {XXIV of 1859), s. 48 
— Offences against Conserva7ioy clauses" — Oh^ 
struqtion to, and nuisance in, road.^ Offences under 
the Madras Police Act, s. 48, are within the 
cognizanoe of a Bench of Magistrates. Queen- 
Empress V. Oolaganadan. 

[I. L. R. 13 Mad. 142 


BENCH OF MAGISTRATES-^?^?i^Zw^f.YZ. 

2. — Grimijial Procedtire Code (Act Xc/lSSS), 
ss. 15,16 — Constitution of the Bench under the rule^ 
of the Government of Madras.'] The accused was 
tried on a charge under the Penal Code, s. 352 
by a Bench of Magistrates, consisting of a pension- 
ed District Munsif who had been appointed Chair- 
man of the Bench and one Special Magistrate. 
The Magistrates differed in opinion, but the 
Chairman gave his casting vote for conviction, and 
the accused was convicted and sentenced: — Held, 
that the Court was not legally constituted under 
the rules of the Government of Madras, and the 
conviction should be set aside. Queen-Empress 
V , Muthia. 

[I. L. R. 16 Mad. 410 

3. — Absence of member of Bench — Hearing ofggart 

of case by one Bench of Magistrates, and decision 
by another — Criminal Procedure Code, 1882, ss. 16, 
350 — Rules framed by Local Government for the 
guidance of Benches of Magistrates under s. 16,. 
CrimUial Procedure Code — ZTltra Rule 8 

of the rules framed by the Local Government for 
the guidance of Benches of Magistrates is ultra 
vires. An Honorary Magistrate may not give 
judgment and pass sentence in a case unless he 
has been a member of the Bench during the whole 
of the heariug of the case. Hardwar Sing 
Khega Ojha. 

[I. L. R. 20 Calc. 870 

BENGAL ACT, 1862— VI. 

, s. 20.— Suit for account and for 7noney mis- 

approjgi'iated by agent— Cause of action— Bengal 
Act I c/1879, s. \ — Agency , creation of] Where 
an agency for the collection of rents of toJies G and 
H was created in district M, in .which district tohe * 
G was situated, toke H being situated in district 
L, held, in a suit brought against the agent for 
an account and for money fraudulently misappro- 
priated, and instituted in district M, that, so far 
as the suit related to tohe H, the Court of M had 
no Jurisdiction to try it. Bengal ActYIof 1862 
requires a suit to he brought iu some Court within 
the district iu which the land lies iu respect of 
which the agency was created, and the question 
where the cause of action arose is material only 
in determining in which sub-division of the dis- 
trict the suit is to be brought. Nilmoni Singh 
Deo V . Nilu Naik. 

fl. L. R. 20 Calc. 425 

, 1866— IV. 

See Calcutta Police Act, 1866. 

, 1868— VII. 

See Sale for Arrears of Revenue- 
Setting Aside Sale— Other 
Grounds. 

[I. L. R. .21 Calc. 70 

, s. 8. 

See Public Demands Recovery Act, 
s. 2. 

[I. L. R. 21 Calc. 350 



( 79 ) 


DIGEST OF CASES. 


( 80 ) 


BENGAL ACT, ISm—V 11— concluded, 

, s. 11. 

See Sale for Arrears of Revenue- 
Setting Aside Sale— Irregula- 
ritX. 

^ [I. L. R. 18 Calc. 125 

See Sale for Arrears of Revenue- 
Setting Aside Sale— Other 
Grounds. 

[I. L. R. 21 Calc. 360 

,1869—11. 

See Chota Nagpore Tenures Act. 

, 1S69-VIII. 

See Bengal Rent Act, 1869. 

See Limitation Act, 1877, s. 7. 

[I. L, R. 17 Calc. 263 

, 1876—1. 

See Cheating. 

[I. L. R. 17 Calc. 606 

, 1876-IV. 

See Calcutta Municipal Act, 1876. 
, 1876 ~VII. 

See Land Registration Act (Bengal). 

, 1876— VIII, s. 128. 

See Partition— Private Partition. 

[I. L. R. 20 Calc. 285 

, 1S7S-VII. 

See Bengal Excise Act. 

1879—1, s. 146. 

See Bengal Act VI of 1862, s. 20. 

[1. L. R. 20 Calc. 425 

•, 1879— IX. 

See Court of Wards Act. 

, 1880— VII. 

See Public Demands Recovery Act, 

, 1880— TX. 

See Bengal Cess Act, 1880. 

, 1884-III. 

See Bengal Municipal Act, 1881. 
, 1888—11. 

See Calcutta Municipal Consolida- 
tion Act, 1888. 

BENGAL OESS ACT (BENGAL ACT IX 
OF 1880). 

See Sale for Arrears of Revenue 

Setting Aside Sale— Other 
. Grounds, 

ri. L. R. 21 Calc. 70 


BENGAL CESS ACT (BENGAL ACT IX 
OF ISSO)— concluded. 

, s. 47. 

See Appeal— Acts— Bengal Tenancy 
Act, s. 163. 

^ [I. L. R. 20 Calc. 254 

, ss 98, 99. 

See Cess. 

[I. L. R. 19 Calc. 783 

BENGAL CIVIL COURTS ACT (VI OF 
1871). s. 18. 

See Subordinate Judge, Jurisdic- 
tion OF. *' 

[I. L. R. 18 Calc. 526 

, s. 20. 

See Valuation of Suit— Suits. 

[I. L. R. 12 All. 506 

BENGAL EXCISE* ACT (BENGAL ACT 
VII OF 1878). 

, s. 53— hy .servant of lleen.sed vendor 

in j)re,senee ofmaeter — Liahility of ,svr rant.'] The 

accused, who was the servant of a licensed retail 
vendor of spirituous and fermented liquors under 
Bengal Act VII of 1878, was convicted of an 
offence under s. 53 of that Act for selling excise- 
able liquor without a license. The sale charged 
against him was of a quantity of 2^^^ehLvai in 
excess of that allowed to be sold under the license 
of his master, The sale was made in the presence 
of the master, the licensee, the accused merely 
handing the liquor to the purchaser at his master's 
request: — Held, that the conviction was bad, as 
the facts did not establish a sale by the accused, 
the mere mechanical act of -handing the liquor 
to the purchaser nob constituting a sale by the 
accused. Queen-Empress v. Harridas San. 

[I. L. R. 17 0alc. 566 

BENGAL MUNICIPAL ACT (BENGAL 
ACT III OF 1864). 

, s. 10 — PuMie highways — Beads vesting 

in Comimssioners — Suhsoil of roads, right to — 
Civil Procedure Code {Act XIV of 1882), s, 13 — 
Res judicata.] S. 10 of Bengal Act III of 1861 
does not deprive a person of any right of private 
property that he may have in land used as a 
public road, nor does it vest the subsoil of such 
land in a municipality ; and when such land is 
no longer required as a public road, the owner 
is entitled to claim its possession. A decision in 
a suit brought by the plaintiffs’ predecessor in 
title to recover certain land from a municipality, 
which had been taken up as a public road and 
vested in the municipality subsequently under 
Bengal Act III of 186-1, s. 10, on the ground that 
the plaintiffs had been ousted therefrom by reason 
of the municipality stacking stones on a portion 
thereof, having been dismissed, held nob to be res 
judicata in a suit brought by the plaintiffs for 
ejectment and declaration of title to such kind 
against a purchaser of the land from the munici- 
pality. Modhu Sudan Kundu v. Promoda 
Nath Roy. 

[I. L. R. 20 Calc. 732 
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BENGAL MUNICIPAL ACT (BENGAL 
ACT V OF 1876)., s. 234. 

See Bengal Municipal Act, 1884, s 2. 

[I. L. R. 20 Calc. 699 

BENGAL MUNICIPAL ACT (BENGAL 
ACT III OF 1884). 

,S.2. — “ Notijication,^' one ailing of — ''Order'' 

under Bengal Act V of 1878, s. 234 — Exteiuion 
of Municipal Act to Balasore — Order notified.'] 
The word “ notificatior ” in s. 2, Bengal Act ill of 
1884 includes an order made under s. 234 of 
Bengal Act V of 1876. An order, therefore, made 
^and notified under s. 234 of Bengal Act V of 1876 
extending the provisions of Chapter VII of the 
Act, is, under the provisions of s. 2 of Bengal Act 
III of 1884, to be deemed to have been made and 
notified under the provisions of the Act of 1884. 
Baikantha Nath Das v . Lolit Mohun Sahkar. 

[1. L. R. 20 Calc. 699 

, s. 45, and s. 353. — Powers of Ghaio’-man^ 

delegation of— Prosecoitlon for obstructing drain.] 
The proviso to s. 46 of the Bengal Municipal 
Act, 1884, cannot be considered as altogether over- 
riding the body of the section, and relates only to 
specific acts in which an express or implied con- 
sent may have been given or held to have been 
given. It cannot be held to apply to a general 
authority, verbally given by a Chairman to a Vice- 
Chairman, to institute prosecutions under the 
Act, as such power can only, under the body of 
the section, be delegated by a written order. In 
a prosecution instituted by a Vice-Chairman for 
obstructing a drain, where it appeared that the 
Chairman had some months previously verbally 
given the Vice-Chairman general authority to 
institute all such prosecutions under s. 353 of the 
Act, and it appeared that a conviction had been 
obtained before a Bench of Magistrates, and tj;iat 
on appeal to the Magistrate the conviction had 
been upheld, the Magistrate himself being the 
Chairman and hearing the appeal with the express 
consent of the accused, and where it was contended 
in revision before the High Court that although 
there was no written order by the Chairman 
delegating his powers, it must be taken upon the 
tacts proved and the circumstances of the case 
that the prosecution had been instituted with the 
express or implied consent of the Chairman 
obtained, both previously and subsequently, with- 
in the terms of the proviso to s. ib'.—Held, that 
the proviso did not apply to the case, that the 
prosecution had not been properly instituted, and 
that the conviction and sentence must be set 
aside. Kheroda IrosadPaul v. Chairman of 
THE Howrah Municipality. 

[I. L. R. 20 Calc. 448 

,SS. 113. 116. — Persons occupojing holdings — 

Liability to assessment— Municipal Commissioners, 
power to tax — Assessment to tax.] The word 
“liability” in the 2nd paragraph of s, 113 of Bengal 
Act III of 1884 means liability apart from the 
question of occupation, and must be taken to refer 
to the liability to assessment or rating of a person 


BENGAL MUNICIPAL ACT (BENGAL 
ACT III OP 1834), S3 113, l\6— continued, 

who is the occupier of a holding. The same 
restricted meaning must be placdd upon the word 
“ liability ” in s. 116, which section has no appli- 
cation to a dispute as to whether a person assessed 
to a tax does or does not occupy av-dioldiug ; and 
a suit brought to set aside an assessment on the 
ground that the person assessed does not occupy a 
holding is not therefore barred by the provisions 
of s. 116 . Dwarka Nath Dutt v. Addya Sun- 
dari Mittra. 

[I. L. R. 21 Calc. 319 

, s. 217. — Obstructing road not rested in 

Municip-ality over which public hare a right of way 
— Itoad,] Tile term “ road” in cl. 5 of s. 217 of 
Bengal Act III of 1884 is not limited to roads 
vested in the Municipal Commissioners. A per- 
son was charged at tne instance of a municipality 
under that clause with obstructing a path through 
his paddy-field by erecting a fence at either end of 
it. It was found that the public had a right of way 
over the path, and the lower Courts convicted the 
accused of an offence under that clause. In revi- 
sion it was contended that the conviction was bad, 
as the clause could only refer to a road which had 
vested in the Municipal Commissioners; — Held, for 
the above reasons, that the conviction was right 
and must be upheld. Ram Chandra Ghose r. 
Dally Municipality. 

[I. L. R. 17 Calc. 684 

, s. 337 and ss. 338, 339, ---License 

for a provision 'market — Market — Order prohibit- 
ing use of unlicensed market — Powers of Municipal 
Gommusitiners to grant or withhold licensesl] It 
is entirely within the discretion of the Municipal 
Commissioners, under the provisions of s. 339 of 
the Bengal Municipal Act {Bengal Act III of 
1884), to grant or refuse a license for a market, 
and the Courts have no longer any jurisdiction to 
control such power, however arbitrarily exercised. 
Moran v. Chairman' of the Motihari Alunicipallty , 
I. L. R. 17 Calc. 829, approved. A land-owner 
on whose land a market had been held for some 
years previous, and which laud lay within the 
bounds of a municipality, was prosecuted under 
s. 344 of the Bengal Municipal Act, and con- 
victed and fined for using such market without 
having obtained a license under s. 338. He alleg- 
ed th ^t he had applied for a license, and that it 
had not been granted him, and that the neglect 
to grant it was due to the fact that his market 
interfered with a new market established by the 
Municipal Commissioners, and their desire to close 
his market. It appeared that some time previous 
to the institution of the prosecution, the Munici- 
pal Commissioners at a meeting passed a resolu- 
tion “ that the provisions of s. 337 of the Munici- 
pal Act (Bengal Act III of 1884) be extended to 
this municipality,” and.it was contended that by 
this resolution licenses became necessary to sell 
at any market any of the provisions mentioned 
in that section, and that selling without such 
license rendered the accused liable to prosecution 
and fi.ne under s. 344. It appeared, further, -that 
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BENGAL MUNICIPAL ACT (BENGAL 
ACT III OF 1SS4), s. 337 and ss. 338, 
339, 344 — co7icliided. 

Part X of the Ao^, which includes s. 337, had been 
previously extended to the municipality by an 
order of the Government of Bengal: — Belil^ that 
the resolutiorbrof the Commissioners was not an 
order such as is contemplated by s. 337, as it was 
not sufficiently precise to convey any definite 
meaning, and purported only to do what the 
Bengal Government had already done some time 
previously. further, that the conviction 

and sentence must be set aside, there being no 
proper order under s. 337. Queen-Empress r. 
MUKUNDA Chunder Chatteejee. 

[I. L. R. 20 CalG. 654 

, s. 339. — 0'bl}gat}Q7i of wiifiicipality to 

(p'ant license — InteT'pretathm of statute — 

^ shall f"] There are no words which render it 
obligatory on a municipality to grant a license 
under s. 339 of Bengal Act III of 1881. The 
word ‘‘ may ” in ?. 339 of that Act is not to be 
construed as “ shall.” Moran v. Chairman of 

THE MOTIHARI MUNICIPALITI'. 

[I. L. R. 17 Gala 329 

BENGAL, N.-W. PROVINCES, AND AS- 
SAM CIVIL COURTS ACT (XII OF 
1887), 

See SonthalPergunnahs Settlement. 

[I. L. R. 18 Oalo. 133 

, s. 20, 

Bee Appeal-Decrees. 

[1. L. R. 19 Calc. 275 

, s. 21. 

See Appeal— Beceivers. 

[I. L. R. 17 Calc. 680 

Bee Valuation op Suit— Appeals. 

[I. L. R. 13 All. 320 

Bee Valuation of Suit— Suits. 

[I. L. R. 17 Calc. 680, 704 

, ss. 23 and 24. 

See District Judge, Jurisdiction of 
[I. L. K 13 All. 78 

■ , s. 37. 

Bee Mahomedan Law— Pre-emption- 
Profits AFTER SaLE.- 

LI. L. R. 12 All. 234 

BENGAL REGULATION. 

, 1793— VIII, ss. 54, 55 & 61. 

See Cess. 

[I. L. R. 17 Calc. 131, 726 

,1793-XXVII. 

Bee MuNsip, Jurisdiction op. 

[I. L.'r. 19 Calc. 8 


BENGAL REGULATION — continued^ 

, 1793---XXVn--eonchided. 

See Settlement — Construction of 
Settlement. 

[1. L. R. 17 Calc. 453 

m ^ 

, X793-XXXVIII. 

See Grant— Construction of Grant. 

[I. L. R, 15 Bom. 222 

■, 1806-XVII-s. 7* 

See Limitation Act, 1877, Art. 120, 

[I. L. R. 14 All. 405* 

See Limitation Act, 1877, Art. 132. 

[I. L. R. 20 Calc. 269 
• ■, s. 8. 

See Limitation Act, 1877, Art. 120. 

[I. L. R. 14 All. 405 

. See Limitation Act, 1877, Art, 132. 

[I. L. R. 20 Calc. 269 

See Mortgage — Foreclosure — De- 
mand AND Notice op Fore- 
closure. 

[I. L. R. 12 All. 189 

, 1810— XIX. 

See Act SX of 1863. 

[I. L. R. 19 Calc. 275 
, 1812-V, ss. 2, 3. 

See Cess. 

[I. L. R. 17 Calc. 726 

, 1817-XII-s. 16. 

See Evidence Act, s. 71, 

[I. L. R. 18 Calc. 534 

, 1819~VIII. 

See Limitation Act, 1877, Art. Ml— 
Adverse Possession. 

• [I. L R. 19 Calc. 787 

See CxiSEs UNDER Sale for Arrears op 
Bent. 

—Suit for Ite^it—Putni tenure^ transfer of, hy sale 
— Bengal lena^ioy Act {VIII of 1885), 195 (e).] 

Begulation VIII of 1819 is not affected by the 
Bengal Tenancy Act of 1885 ; the Regalation 
being specially saved from its operation by s. 195 
{e) of that'Act. Gyanada Kantho Roy Baha- 
dur V , Bromomoyi Dassi. 

[I. L. R, 17 Gale. 162 

, s. 5. 

See Bengal Tenancy Act, s. 15. 

* [I. L. R. 19 Calc, 604 
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BENGAL REGULATION~co?zc?wfZd;^?. 

, 1819-VIII, s. 8. 

8ee Appellate Court — Objectiok 

TAKEN EOR FlEST TiME ON AP- 
PEAL. 

[1. L. R, 20 Calc. 86 

, 1825~XI. 

See Settlement— Effect of Settle- 
ment.^ 

[I. L. R. 20 Calc. 732 

, s. 4, cl. 1. 

See Landlord and Tenant— Accre- 
tion to Tenure. 

[I. L. R. 21 Calc. 233 

BENGAL RENT ACT (X OF 1859). 

See Limitation Act, 1877, s. 14. 

[I. L. R. 18 Calc. 368 

See Withdrawal of Suit— Suits. 

[I. L. R. 21 Calc. 428, 614 

, ss. 6 and 7. 

See Right of Occupancy— Acquisition 
of Right. 

[I. L. R. 18 Calc. 349 

m 

, (BENGAL ACT VIII OF 1869), 

See Limitation Act, 1877, s, 7. 

[1. L. R. 17 Calc. 263 

See Right of Occupancy — Loss or 
Forfeiture of Right. 

[I. L. R. 21 Calc. 129 

, ss. 6 and 7. 

See Right of Occupancy— Acquisition 
op Right 

[I. L. R. 18 Calc. 349 

, s. 31, and ss 46, ^7 —Limitation — De- 
posit of rent — S^iit for enliancenient of reyitS] To 
bring into operation the special limitation enacted 
in s, 31 of Bengal Act VIII, of 1869, where de- 
posit had been made under s. 46, the deposit 
could only have been effectively made of rent that 
had accrued due before the date of such deposit. 
SuRJA Kant Acharya Hemanta Kumari. 

[I. L. R. 20 Calc. 498 
[L. R. 20 I. A. 25 

BENGAL TENANCY ACT (VIII OF 1886). 

See Cases under Appeal— Acts— Ben- 
gal Tenancy Act, 

See Landlord and Tenant— Foepei- 
tueb— Breach of Conditions. 

« [I. L. R. 20 Calc. 590 


BENGAL TENANCY ACT (VIII OF 1885) 

— continued. 

, s. 3, els. (3) and (5) and ss. 4 and 5, 

els, (2) and (3) — Liahilltij toejeetment — Lfon’Occu- 
pancy ryots — DenV — Daynimt for use and occu- 
pation,'] The defendants were cultivating ryots who 
had held certain land under Government, but not 
for a period sufficient to give them a right of occu- 
pancy, The plaintiffs in a suit against the Govern- 
ment succeeded in proving their title to the land. 
In a suit to eject the defendants as trespassers, 
inasmuch as thej could have derived no title from. 
Government who themselves had no title, and 
no relationship of landlord and tenant existed 
betw'een them and the plaintiffs who had not re- 
cognised their right to cultivate the land : — Beld, 
that, under s. 3, els. (3) and (^3), ss. 4 and 5, els. (2) 
and (3), of the Bengal Tenancy Act, the defend- 
ants were ‘‘ non -cccupancy ryots, ” and therefore 
not liable to ejectment except for the reasons and 
on the conditions specified in that Act ; and no 
such reasons or conditions existed in this case. 
Liability to pay for the ‘‘ use and occapation of 
land by a person between whom and the pro- 
prietor of such land there exists no relationship 
of landlord and tenant, is a “ liability to pay 
rent” within the meaning of s. 3, cl. (6), of the 
Bengal Tenancy Act. CL (3), s. 5 of that, Act 
is intended merely to define the position of a ryot 
in respect to a proprietor or tenure-holder, and to 
distinguish him from what is afterwards describ- 
ed as an under-ryot. Mohima Chunder Shah i\ 
Hazari Pramanik. 

[I. L. R. 17 Calc. 45 

, s. 3, cl. (6). 

See Cess. 

[I. L. R. 17 Calc. 726 

, s. 5. 

See s. 3. 

[I. L, R. 17 Calc. 45 

See Landlord and Tenant— Liability 
FOR Rent. 

[I. L. R. 19 Calc. 790 

1. — s. 5, cl. (2). — Dyot^ def fiition of— Person,' 
tahing land for horticultural p)u eposes.] Semhle — 
The definition of “ryot” in the Bengal Tenancy 
Act (Act VIII of 1886) is not exhaustive, and there 
is nothing in that definition which would exclude a 
person who had taken land for horticultural pur- 
poses. Hurry Ram v, Nuesingh Lal. 

[I. L. R. 21 Calc. 129 

2. — s. 5, cl. (2) .—2Sh)}i-occupa?icy ryot — Lject- 
onent — T respasser.] A person having previoi sly to 
the passing of the Bengal Tenancy Act, been 
settled on certain land as a ryot and tenant by a 
trespasser, and having acquired no right of occu- 
pancy at the time of suit brought, was in 1888 
sued in ejectment by the true owner, who bad 
obtained possession of the land from such tres- 
passer through the Court on the 27th January 
1886 : — Beld^ that such person was a non-occu- 
pancy ryot within the meaning of s. 6, sub- 
section 2 of the Bengal Tenancy Act, and was- 
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BENGAL TENANCY ACT (VIII OF 1885), 

S. 5, cl. (2) — continued. 

protected from ejectment by that Act. Mohlnia 
Chunrler SJuih v.^Hazari Pramanlli, I. L. R. 17 
Calc 45, appi-ovedf Binad Lal Pakkashi v. 
Kalu Pramanik 

^ [L L, R. 20 Calc. 708 

1. — S. 12. — Tnim^fev of tenuro — Reglstratiofi 
— Notice of trciRffcr — LamUord and tenant — 
Liahility for rentf After a recorded tenant has 
transferred his tenure to another person, and that 
transfer has been duly registered, under the pro- 
visions of the Bengal Tenancy Act, he is no longer 
liable for the rent of the tenure, although the 
landlord may not have received actual notice of 
such transfer, JO Uto Bnlluv (fhoce v. Krista Lal 
Slngli, L L. R. Ih Calc. 612. relied on. Chintamoni 
Dutt V. Rash Behari Mondul 

[I. L. R. 19 Calc. 17 

2. — S. 12 — Transfer of tenure — Contract 
gardlng trarosfer of tenure — Conditional transfer — 
Condition not ■performed,'] A transfer of a tenure 
made in terms of the provisions of the Bengal 
Tenancy Act of ISS5 is not binding on the land- 
lord if there be a contract between the landlord 
and the tenant that the transfer shall not be 
valid and binding until security to the satisfaction 
of the landlord has been furnished by the trans- 
feree. and such security has not been furnished. 
The tenant is still liable for the rent. Dinobun- 
DHU Roy V, Bonerjee. 

[I. L. R. 19 Calc. 774: 

, s. 13. 

See Sale for Arrears op Rent — 
Rights and Liabilities of Pur- 
chasers. 

[I. L. R. 20 Calc. 247 

, S. 13 and S. 195 in execution of 

decree for arrears of rent — Dnr-putni tenures.] 

S. 13 of the Bengal Tenancy Act applies to sales 
of dur-jnitni tenures in execution of decrees. 
Mahomed Abbas Mondul c. Brojo Sundari 
Debia. 

[I. L. R. 18 Calc. 360 

, s. 15, and ss 16 and 12^.—Pntnl tenure 

— Bengal Begulatlon VIll of 1819' s. 5.] Ss. 15 
and 16 of the Bengal Tenancy Act of 1885 apply 
to pi^tni tenures. buB(3-A PROSAD Bundopadhya 
V. Brindabun Roy. 

[I. L. R. 19 Calc. 604 

, s. 16. 

See 3 15. 

[I. L. R. 19 Calc. 504 

, ss. 17 and 18. 

See Landlord and Tenant-- Transfer 
by Tenant. 

[I. L. R. 21 Calc. 433 

, s. 19. 

See Right op Occupancy— Loss ok For- 
FKiTURB OP Right. 

[I. L. R. 21 Calc. 129 


BENGAL TENANCY ACT (VIII OF 1885), 

S. 22 ’--continued. 

See Right op Occupancy — Loss or 
Forfeiture of Right. 

[I. L. R. IS Calc, 121 

, s. 26. 

See Landlord and Tenant- Liability 
FOR Rent. 

[I. L. R, 19 Calc. 790 

, S. 29, cl. (b). — Enhwnement of rent hg con- 
tract — Agreement not wltiiln the section.'] An agree- 
ment embodied in a kahuliat to pay a certain 
amount of rent agreed upon by the parties in 
settlement of differences between them as to what 
had been the amount and character of the rent, 
and to avoid further litigation, is not an agree- 
ment to enhance within the me ming of s. 21, 
cl. (5) of the Bengal Tenancy Act. SiiEO Sahoy 
Panday i\ Ram Rachia Roy. 

[I. L. R. 18 Calc. 333 

, s. 38. r 

6'cc s. 104. 

[I. L. R. 20 Calc. 579 

, s. 38. — Settlement of rent— Grounds for 

abatement of rent — Permanent and temporary dete- 
rioration.] A liberal interpretation should be put 
upon the word ‘‘ permanently ” iu a. 38. sub-section 
l.cl. {a), and the word construed with reference 
to existing conditions. It cannot be said that a 
deterioration is not permanent, only because by 
the application of capital and skill it might be 
removed. In determining the liability to addi- 
tional rent, the Settlement Officer is by a. 52, sub- 
section 2. cl. (c), bound to consider the length 
of time during which the tenancy has lasted 
without dispute as to rent or area. Although 
only an occupancy ryot can bring a suit under 
s. 38, the principles laid down in that section 
ought to be taken into consideration iu all pro- 
ceedings for settlement of rent, whatever foe the 
status of the ryot. GoURi Pattra v. Reily. 

[I. L. R. 20 Calc. 579 

, S. 40, cl. h. — Order commuting hkowli rent 

to nagdl rent — Omission to state time when order is 
to ta'ke effeetJ] The provisions of cl. 6, s. 40 of the 
Bengal Tenancy Act, are imperative, and should 
be strictly complied with. Where, therefore, an 
order under that clause omitted to state the time 
from which it was to take effect, it was held to 
be inoperative. Chowdhey Raghu Nath Sarun 
Singh u.'Dhodha Roy. 

[I. L. R. 18 Calc. 467 

, s, 49. 

See Landlord and Tenant — For- 
feiture-Denial OF Title, 

[I.L. R. 20 Gale. 101 

s. 52. 

See s. 38. 


See 8. 104. 


[I.L. R. 20 Gale, 579 
[i. L R. 20 Calc. 679 
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BENGAL TENANCY ACT (VIII OF 1885), 

S, 53 — Gontinued , 

See Sale for Arrears of Rent — 
Rights and Liabilities op Pur- 
chasers. 

[J. L. B. 21 Calc. 383 

, S. 53 . — EstaUished usacje of locnlity.'] 

The established usage of the locality, aud uot the 
usage between the parties, is that contemplated 
by 8. 53 of the Bengal Tenancy 'Act. Him Lai 
Das V. Mothura MoUfM Boy, I. L. R. 15 Calo. Ill, 
followed. Watson and Company v. Sreekristo 
Bhumick. 

[I. L. R. 21 Calc. 132 

, s. 55. 

See s. 108. 

[I, L. R. 21 Calc. 521 

, s. 65. 

See Execution of Decree — Decrees 
UNDER Rent Law. 

[I. L.R. 17 Calc. 301 

See Sale for Arrears of Rent- 
Rights AND Liabilities of Pur- 
chasers. 

[I. L. R. 21 Calc. 169 

, s. 69. 

See Penal Code, s. 186. 

[I. L. R. 18 Calc. 618 

See Sanction to Prosecution — Where 
Sanction is Necessary. 

[I. L. R. 17 Calc. 872 

, s. 70. 

See Sanction to Prosecution— W^here 
Sanction is Necessary. 

[I. L. R. 17 Calc. 872 

, s. 84. 

See Appeal— Acts— Bengal Tenancy 
Act. 

[I. L. R. 18 Calc. 271 

[I. L. R. 19 Calc. 485 

, s. 84. — Acepilsition of land ly landlord 

^BeasonaUe and svjficie?it purpose— Certificate of 
Collector — Jurisdiction and functions of the Civil 
Court.] The proprietors of a taluk who had con- 
structed an indigo factory and employed a Euro- 
pean manager applied to the Civil Court, under 
s. 81 of the Tenancy Act, to acquire by compul- 
sory sale a small piece of land made up of several 
ryoti holdings within the estate. The applica- 
tion was opposed by the proprietors of another 
indigo factory who had taken under-leases from 
the ryots the greater part^of the lands of the 
village, including the holdings within which the 
plot in question was comprised. The Collector of 
the district had certified, under s. 84, that the 
purpose for which the land was required was 
reasonable and sufficient. The Munsif tried the 
matter as a disputed question of fact, and held 
that the purpose alleged was not reasonable or 


BENGAL TENANCY ACT (VIII OF 1885), 

S. 84 — continued. 

sufficient, aud declined to authorise the purchase. 
The District Judge on appeal I'e versed the Mun- 
sif’s finiliug and authorised the compulsory acqui- 
sitiou of the land ; — Held, that there is no appeal 
against an order passed by a Ci-7il Court under 
s. 84 of the Bengal Tenancy Act, aud that the 
order of the District Judge was without jurisdic- 
tion and mu.st be set aside. Held by Prinsep 
and Ameer Ali, JJ. (Petheram, C.J., dissent- 
ing) That the Collector’s certificate under s. 84 
is not conclusive as to the reasonableness and 
sufficiency of the purpose for which the land is 
sought to be acquired: that the jurisdiction of 
the Civil Court is not confined to giving effect to 
the Collector’s ceitifieate, but the Courtis to hold 
a judicial enquiry to detennine the reasonableness 
and sufficiency of the purpose aud all matters com- 
ing within the section, and is competent to con- 
sider the grounds upon which the certificate was 
granted : That the appointment of a European 
manager and the necessity for erecting buildings 
for his comfort and convenience are insufficient 
grounds for authorising the compulsory acquisi- 
tion of land under s. 84.- The purpose for which 
the laud is sought to be acquired must have a direct 
relation to the good of the holding, and objects 
which might have a remote or speculative bearing 
upon the good of the holding are foreign to the 
scope of the Act. Held, by Petheram. ( ,J. The 
section gives to the Collectcr jurisdiction to decide 
whether the alleged purpose is reasonable and 
sufficient, leaving to the Civil Court to settle the 
amount to be paid for the laud, and the decision 
of the question whether the laud is loud fide 
required for the alleged purpose. The wordS' 

satisfied on the certificate ” mean that the Civil 
Court is to be satisfied on the certificate alone, and 
has no jurisdiction to take other evidence on that 
question, but is to accept the^ decision of the 
Collector as final. Goghun Mollah v. Rameshur 
Narain Mahta. Rameshur Narain Mahta 

r. Goghun Mollah. 

[I. L. R. 18 Calc. 271 

, s. 86. 

See Landlord and Tenant— Liability 
FOR Rent. 

[I. L. R. 19 Calc. 790 

, s. 88. 

See Landlord and Tenant— Transfer 
BY Tenant. 

[I. L. R. 21 Calc. 433 

, s, 93, and ss. 95 and 99.--Coninio7i 

Manayev — Minor co-shavers — Court of ' Wards — 
District Judge, j urisdictum of.] On the 8th June 
1891 one of the co-sharers iu an estate applied for 
the appointment of a common manager ; but on 
objection taken by the oiher co-sharers this appli- 
cation was withdrawn. On the 4th March 1891, 
the same co-sharer applied to the Court to the 
effect that proceediugs might be taken under 

s. 93 of the Bengal Tenancy Act, and that the 
management of the estate might be taken over 

i by the Court of Wards.” The other co-sharers and 
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tlie represenfcacive of certain minor co-sharers 
objected to the cfpp ointment of a common man- 
£L<^ev, bat consentei* to the estate being' made over 
to the Court of Wards. On the 30feh March 1393 
the District JT^dge, without satisfying himself as 
to the necessity of the appointment of a common 
manager, ordered that the estate should be made 
over to the Court of Wards. The Court of Wards 
took over the estate, but subsequently refused to 
act, and the Board of Revenue directed that the 
estate should be released, Ou the loth August 

1892, the District Judge issued notices ou the co- 
sharers under s. 93, calliug on them to show cause 
why a common manager should not be app:>iiit- 
ed. All the co-sharers appeared and objected to 
the appointment of a common manager, but one of 
them and the representative of the minor co- 
sharers Bjated that they had agreed to appoint a 
private person manager , of their shares. The 
District Judge therefore appointed such person 
temporarily as a common manager of the entire 
estate until the co-owners should take steps under 
s. 99 to satisfy the Court that they were in a posi- 
tion to manage the estate, and on fclie 24th March 

1893, passed two orders on separate applications 
made by two of the co-sharers for the release of 
the estate, refusing to release it, as he was not 
satisfied that the management of the estate could 
be conduct<"d without injury to the rights of the 
minor : — Reid, that these orders of the 24th March 
1893 were 'ultra vires. Ganoda Kanta Roy v. 
Probhabati Dasi. 

[I. L. R. 20 Calc. 881 

, s. 95. 

See False Evidence. 

[I. L. R. 20 Calc. 724 

1. — S, 101-115, Chap. X-.^Poioer of ^Settle ^ 
meat Officer to resume ajid assess laliluraj land,'] 
In proceedings under Chapter X of the Ben- 
gal Tenancy Act (VIII of 1885) the Settlement 
Officer has no power to resume and assess with 
rent land which has been held as lakhlraj. Pad- 
MANAND Singh v. Bajo. 

[I. L. R. 20 Calc. 577 

2. — S. 101-115, Chap. X — Record of Rights 
— Settlement Olfieer's decision — Snbsegnent civil 
suit — Res judicata.] A decision by a Settle- 
ment Officer under Chapter X of the Bengal 
Tenancy Act as to which of two person.s claiming 
to be tenant ought to be recorded as such does not 
operate as re^ judicata in a subsequent civil suit 
between the same parties conceruing the title to 
the land. Pandit Sardar v. Meajan Mirdha, 

[I, L. R. 21 Calc. 378 

, 9. 102. 

See s, 103. 

[I. L. R. 19 Gale. 641 

— — s. 102, and s. 101. — Power of Settlement 
0 fleer— Proceedings in preparation of Record of 
Right — Pecision as to validity of lakhiraj titles— 
Power of Revenue Oficer to declare land claimed 
as lalthlraj liable to rent.] JB.eld by the Full 
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Bench (Petheram, C.J., and Prinsep, Pigot, 
O’Kinealy, and Ghose, JJ.) : — In preparing a 
record of rights under s. 103 of the Bengal Ten- 
ancy Act, a Revenue Officer is not competent to 
determine the validitJJ^ of rent-free titles set up 
by persons occupying lands with the area under 
inquiry, so as to resume such lands and to declare 
them liable to settlement of rent. Gohhul SuJiu 
V. Jodu Nuudotn Roy.l. L. R. 17 Calc 721, re- 
ferred to. Secretary op^^State for India v. 
Nitye Singh. Seciietaryop vState for India 
V. Baikgnt Nath Prodhan. Secretary of 
State for India v. Ram Tarugk Das. 

[I. L. R. 21 Calc. 38 

1. — S. lOZ.— Record of Riyhts — Dispute as to 
boundaries— Powers of an e.ctwnti re olfi'‘er.] An 
executive officer, acting under the provisions of 
s. 103 of the Bengal Tenancy Act, has no power 
to determine “the bouud.arics between conter- 
minous estates as to which a bond Jlde contro- 
versy exists between the owners of such estates. 
Nort?)tdro tXath Roy Ohoicdhr y v. Srinoth Snidel, 
I. L. R. 19 Calc. Oli, relied ou. Bidho Mokhi 
DaBI V. BHUGWAN (iHGNDER ROY ChOWDHRY. 

[I, L. R. 19 Calc. 643 

2. -S. 103, and ss. 102, 106, 108,— 

of Settlement Olfieers — Record of Rights— Dls* 
putc as to boundar'ws.] A Settlement Ofiiccr has 
no pbwer, under the provi.sions of the Bengal 
Tenancy Act, to entertain any dispute between the 
persons interested in neighbouring estates as to 
the title of any land. Norendro Nath IlOY 
CHOWDHRY r. SrINATH SaNDEL. 

[I. L. R. 19 Calc, 641 

, s. 104. 

See Appeal— Acts— Bengal Tenancy 
Act. 

[I. L. R. 17 Calc, 326 

, 9. 104, sub-s. 2, and ss. 38, 52, sub- 

s. 2, cl. (c), chap. X, s. lOl, sub-s. 2, cl. (a) 
—Ancient hoUlinys — Additional rent for emress 
lands — Onus of giroving lands in excess of area orU 
ginally let — Permanent deter ioracion — Lia bit ity 
to additional rent — Duty of Settlement OjJiccr '.] 
S. 104, sub-section 2 of the Bengal Tenancy Act, is 
subject to the provisions of s. 52 of the Act. The 
mere fact that on a measurement made by a 
zemindar under the authority of Government, 
oiven under Chapter X of the Bengal Tenancy 
Act, it is found that the tenants generally arc in 
possession of lands in excess of the areas entered 
in his zemindari papers and’ their rent receipts, 
does not necessarily prove that he is entitled' to ad- 
ditional rent for the excess areas. Where settle- 
ments or holdings are* of very old date and lands 
are let out by areas ascertained without any accu- 
rate survey, but as contained within certain re- 
cognised boundaries, for instance, by reference to 
other holdings, it is incumbent upon the zemindar 
seeking enhancement of rent very many years 
after the original settlement to show that the lands 
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held by the ryots are ia excess of the lands origin- 
ally let to them in consequence of some encroach- 
ment or some alluvial increment), or that the set- 
tlement was made on the basis of measurement 
and the rates of rent as applied to the area then 
determined, while on a fresh measurement made 
by the same length of measure it has been found 
that he is entitled bo receive additional rent which 
bj carelessness or neglect or some other cause he 
had hitherto lost. A litieral interpretation should 
be pub upon the word permanently” in s. 33, sub- 
section 1, cl. {a), and the word construed with 
reference to existing conditions. It cannot be said 
that a deterioration is nob permanent, only because 
by the application of capital and skill it might be 
removed. In determining the liability to additional 
rent, the Settlement Officer is by s. 52, sub-section 
2, cl. (<?), bound to consider the length of time 
during which the tenancy has lasted without dis- 
pute as to rent or area. Although only an occu- 
pancy ryot can bring a suit under s. 38, the 
principles laid down in that section ought to be 
taken into consideration in all proceedings for 
settlement of rent, whatever be the status of the 
ryot. Gouei Pattra i*. Reily. 

[I. L. R. 20 Oalo, 579 

, s. 105. 

See s. 108. 

[I. L. R. 21 Oalo. 521 

, s. 106, 

Bee s. 103, 

[I, L. R, 19 Oalo. 641 

See s. 108. 

[I, L. R. 21 Oalo. 521 

See Res Judicata— Competent Court- 
Revenue Courts. 

[I. L. R. 17 Calc. 721 

, s. 108. 

See s. 103. 

[I. L. R. 19 CalG. 641 

See Valuation of Suit— Appeals. 

[I. L. R. 18 Calc. 667 

5 s. lOS.— Special Judge, Jurisdiction of-~^ 

PiLhllcation of Record of Rights— Rengal Tenancy 
Act, ss. 55, 105, 106.] There is nothing in s. 108 of 
the Bengal Tenancy Act which limits the jurisdic- 
tion of a Special Judge to deal only with matters of 
objection taken after publication of the record of 
rights. DuRGA Charan Laskar V, Haei Churn 
Dass. 

[I. L. R. 21 Calc. 521 

■ , S. 111. — Suit for arrears of rent — Agree- 

ment to ])ay additional rent for excess layid.'\ 
When a tenant agrees to pay additional rent for 
excess land found on measurement to be in his 
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possession, and a suit is brought for the recovery 
of rent for such excess land, held, that such a suit 
is a suit for arrears of rent and is not barred 
under s. 111 of the Bengal Tenancy _Act, as being 
a suit for alteration of rent within the meaning 
of cl. {a) of that section, merely because sub- 
sequent to the accrual of the rent there have been 
settlement proceedings under the Act and the 
land has been measured in connection therewith. 
Ramjan Ali V . Amjad Ali. 

[I. L. R. 20 Calc. 903 

•, S. 120, sub-s. 2. — Record of Proprietor's 

land as private land — Grounds for determining land 
to he private — Evidence.'] In enacting sub-section 
2 of s. 120 of the Bengal Tenancy Act, the Legisla- 
ture had before it the attempts which might be 
expected on the part of landlords to frustrate the in- 
tention of the Legislature, as asserted ^nthe Draft 
Bill laid before the Council for consideration, to 
extend the occupaucy-rights of tenants before the 
measures theu declared to be in contemplation 
became law ; and therefore the particular date, 
the 2ud day of March 1883, the date on which the 
Draft Bill was published in the Gazette, and leave 
was obtained to introduce the Bill into the Coun- 
cil, was declared to be the latest date on which 
there should be free action on the part of zemin- 
dars to assert their private rights, so as to prevent 
the accrual of special tenant rights. From the 
wording of that sub-section, it was intended that 
in determining whether land is the private land 
of the proprietor, regard should be had to any 
declaration made before the 2nd March 1883 by the 
landlord, and communicated to the tenants, in 
respect to the reservation of the propriefcor’s right 
over the land as his private land : the words 
any other evidence that may be produced ” in 
that sub-secbion mean, therefore, any other evi- 
dence tending in the same direction that may he 
produced to show the assertion of any title on the 
part of the ])roprietor and communicated to the 
tenant before that date. Nilmoni Chuckerbut- 
Ti i\ Bykant Nath Beea. 

[I. L. R. 17 Calc. 466 

, ss. 143, 144, 148. 

See ScH. Ill, Art 6. 

[I. L. R. 21 Calc, 387 

, s'. 149.— /Siwi hy third g) arty claiming rent 

paid into Court in rent-suit, nature of — Title suit.] 
The object of s. 119 of the Bengal Tenancy Act 
is to prevent tenants being harassed when dis- 
putes arise between rival claimants to the land 
in respect of which the rent is due. In a ^ suit, 
therefore, under cl. (3) of s. 149 the plaintiS 
is entitled to have the question of title as weU as 
that of possession tried, and to obtain the injunc- 
tion therein mentioned. Jagadamha Devi v. Pro^ 
tap Gliose, I. L. R. 14 Calc. 537, referred to and 
explained. Rubiunnessa v. Gooljan Bibee. 

[I. L. R. 17 Calc. 829 
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, s, 160. -—Ad mission of rent due to land- 
lord. S. 150 of the Beng’al Tenancy Act is highly 
penal in its character and cannot be put in force 
against a defendant, unless he has intentionally 
admitted money to be due and has not paid it ; 
and such admission must be in the action. Under 
the circumstances of this case it was held that the 
defendant had made no such admission. Ali 
Ahammad Sirdar v. Bepin Behari Bose. 

[I. L. R. 20 Calc. 595 

, s. 153. 

Cases under Appeal— Acts— Ben- 
gal Tenancy Act, s. 153. 

, s. 158. 

See s. 188. 

[I. L. R, 17 Calc. 538 
See Res Judicata —BIaxters in Issue. 

[I. L. R. 20 Calc. 249 

1. — S. 158. — Question as to hovndaries — Stand- 
ard Measure of tlie district — Ecidcnee talten hy 
an Aineen under s.. 158 of the Bengal Tenancy 
Aetdl Under a proceeding under s. 168 of the 
Bengal Tenancy Act, in which an enquiry was 
directed amongst other things, as to the bounda- 
ries of certain plots held by certain ryots, the 
Ameen book evidence as to the standard measure 
of the district, and the Court decided the case on 
theirll evidence : that, in determining the 
boundaries, the question as to what was the stand- 
ard measure of the district arose, and that the 
evidence was rightly received and acted upon. 
Dboki Singh v. Seogobind Sahoo. 

[L L. R, 17 Calc. 277 

2. — s. 158. — Application to determine inci- 
dents of tenancy and to set aside lease — Ad- 
mission of tenancy — Landlord and tenant.~\ An 
application made nominally for the determination 
of the incidents of a tenancy, but substantially 
for the purpose of setting aside the lease under 
which the tenant came into possession, does not 
come within the scope of s, 168 of the Bengal 
Tenancy Act. Per Petheram, C.J., Prinsep, 
PiGOT, and Ghosb, JJ. — An admission of a tenancy 
in order to give jurisdiction under s. 158 does not 
bring the case within the meaning of the section, 
the object of the section beiug to enable the Court 
to ascertain what are the incidents of the existing 
arrangement between a landlord and his tenant, 
and not to enable the Court, in effect, to make a 
new contract for parties between whom no con- 
tract was in existence at and before the date of 
the application. Per Norris, J. — The true con- 
struction of the application was a question for 
the determination of the Division Bench. Deben- 
DRo Kumar Bundopadhya %\ Bhupendro 
Naeain Dutt. 

[I, L. R. 19 Calc, 182 

, s. 169, 

See Sale for Arrears op Rent — 
Rights and Liabilities op Pur- 
chasers. 

[I. L. R. 21 Gale. 169 
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, S. V70.-^ Attachment of tenure in execution 

of decree for arrears of rent hy a fractional co- 
sharer — Arrears of rent of seporate share.] An 
attachment of a tenure or holdintr in executiou 
of a decree obtained ^y a fractional co-.sharer for 
arrears of the rent of his separate share, is nob 
such an attachment as is contemplated by s. 170 
of the Bengal Tenancy Act, Beni Madhub Roy 
V. Jaod Ali SIrcar. 

^I. L, R. 17 Gale, 390 


S. 173. — Sale for arrears of rent — Purchase 

hy henamidar for jitdgment-dehtor — Sale void or 
voidable — Suit to set aside sale — Proper Court to 
dteule whether sale should stand or not.] Where a 
sale takes place under the Bengal Tenancy Act in 
execution of a decree for arrears of renf, and the 
purchaser is found to be a mere henamidar for the 
judgment-debtor, — held., in a suit to set aside the 
sale on that ground, that on the wording of s. 173 
the sale was only voidable, and not absolutely 
void : that section leaves it in the discretion of 
the Court to set aside the sale or not as it thinks 
fit. Under that section the proper Court to deter- 
mine whether the sale should stand or not is the 
Court that held the sale. Gopal. Chunder 
Mitra v. Ram Lal Goshain. 

[I. L. R. 21 Calc. 554 

1. — S. 174 — Sale for arrears of rent— Deposit 
— Extension of time for lohen Court is closed.] 
Where a tenure is sold for arrears of rent under 
the Bengal Tenancy Act of 1885', the judg- 
ment-debtor, under s. 171 of the Act. may apply 
to liave the sale set aside on his depo.siting in 
Court for payment bo the decree- holder the amount 
recoverable under the decree with costs, and for 
payment to the purchaser a sum equal to 5 per cent, 
of the purchase-money ; and if the Court be closed 
on or before the last day of the period limite-d, the 
judgment-debtor may pay the said sum into Court 
on the Isb day the Court re-opens, notwithstand- 
ing the absence of express provision to that effect. 
Shooshee Bhusan Rudro c. Gobind CHUNDEI; 
Roy. 

[I. L. R. 18 Calc, 231 

See Peary Mohun Aich v, Anunda Chaean 
Biswas. 

[I. L. R. 18 Calc. 631 


2. — S. 174. — Amount of deposit payable incor- 
rectly caloulated hy an officer of the Court — Sale 
for arrears of rent^ The judgment-debtor with- 
in 30 days from the date of sale dspo.sited in 
Court, under s. 174 of the Bengal Tenancy Act, 
the amount which had been calculated in the office 
of the Munsif as the amount payable under the 
section. Subsequently on its being discovered that 
the amount was short by a small sum. the calcula- 
tion being incorrect, the Munsif held that the pro- 
visions of the section had nut been complied with, 
and passed an order confirming the ^^^'. — Ileld^ 
that when the amount payable by the judgment- 
debtor under s. 174 has been calculated and settled 
by an officer of the Court, and when that amount 
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Las been paid into Court, an order settiug* aside 
tbe sale must be made by the Court as a matter 
of right. The order of the Munsif confirming 
the sale was therefore without jurisdiction and 
must be set aside. Ugrah Lall r. Eadha 
Pershad Singh, 

[I. L. K. 18 Calc. 255 

3. — S. 174. — Jnrudictwn of Oivil Court — 
Civil Procedure Code {mict XI V of 1882), s. II — 
Pight of S7iit to set aside sale for arrears of rent 
— Be font in Court.'] No suit is maintainable to 
set aside a sale under the provisions of s. 171 of 
the Bengal Tenancy Act. The right under the 
section to have a sale set aside is not an abstract 
right which can be enforced by suit against any 
particular person, but is a right to call upon a 
Judge to set aside a sale, and on his refusal 
to proceed in revision. Kabilaso Koer v, Eaghu 
Nath Sauan Singh. 

[I. L. R. IS Calc. 481 

, s. 178. 

See Cases under Landlord and Ten- 
ant — Forfeiture — Denial of 
Title, 

, s. 180. 

See Bight of Occupancy—Acquisition 
OF Bight — Mode of Acquisi- 
tion. 

[I. L. R. 17 Calc. 393 

, s. 184. 

See SCH. Ill, Art, 2. 

[I. L. R. 19 Calc. 1 

See Sen. Ill, Art. 3. 

[I. L. R. 17 Calc. 926 

1. — S. 188 ands. l^S — Co-sharers — Joint-land- 
lords — Applieation under s. 158 'by one of several 
golnt-landlords — Refusal by joint-landlords to join 
in such af flic ation, effect e/.jy-An application un- 
der s. 158 of the Bengal Tenancy Act, 1885, cannot 
be made by one of several joint-landlords. S. 188 
of the Act requires that such an application should 
be made by all the landlords acting together, 
and it is not a sufficient compliance with its 
provisions to make the landlords, who refuse 
to join, parties to the proceedings under s. 158. 
Cliuni Singh v. Hera Malito, I. L. R. 7 Calc. 633 ; 
Kali Chandra Singh y. Rajhishore Bhuddro^ I, L .B. 
11 Calc. 615 ; Rashbeliari hJuherji v. Sahhi 
Su7idari JDasi. I. L. R. 11 Calc. 611 ; Abdool Hos- 
sein V. Lall Chaiid Mohtan, I. L. R. 10 Calc. 36 ; 
Brem Chajid Xusliar v. Mohshoda JDebi, I. L. R. 
14: Calc. 201 ; and Jogobnndhn Pattueh v, Jadn 
Ghoso AViushC I. L. R. 15 Calc. 17, referred to. 
Moheeb Ali alias Dummur r. Ameer Rai. 

[I. L. R. 17 Calc. 538 

2. — S. 188. — Co-sharers— Suit for enhancenient 
of rent or for additional rent — J oint-landlords.] 
Having regard to the provisions of s. 188 of the 
Bengal Tenancy Acfc, 1885, where two or more 

W, D 
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persons are joint-proprietors, thev must all join 
in bringing a suit for enhancement of rent or for 
additional rent. Guni Mahomed v. Moran. I. L. R. 

I Calc. 96, referred to. Gopal Ch^nder Das 
V. Umesh Narain Chowdhry. 

[I. L. R. 17 Gale. 695 

3. — 3. 188. — Ejectme^it^ suit for— Co-sharers — 
Joint-landlords.] S. 188 of the Bengal Tenancy- 
Act of 1885 is no bar to a suit for ejectment by 
one or two joint owners when the suit is brought 
under the contract law on a breach of the condi- 
tions of a lease by the tenant. Haripria Debi 
V. Ram Churn Myti. 

[I. L. R. lO-Oalc, 541 

4 — S. ISS. — Joint-landlords — -Tenure, enhance- 
ment of rent of — Fractional co-sharers — Suit for 
enhancement of - rent of a tenure by some only of 
several j oint-landlords .] The provisions of s. 188 
of the Bengal Tenancy Act apply to a suit by 
some only of several joint-laudiords to enhance 
the rent of a tenure, whether such tenure was in 
existence at the date of the permanent settlement 
or not, and preclude such a suit being brought. 
The plaintiffs, who were some only of the co-sharers 
in a zemindari, instituted a suit to enhance the 
rent of a tenure within the zemindari and to 
recover their share of the rent at the enhanced 
rate for a specified period. Of the tenure-holders, 
some were co-sharers of the plaintiffs in the 
zemindari and the remainder were nob interest- 
ed therein. It was admioted that the plaintiffs 
collected their share of the rent of the tenure 
separately from their co-sharers who were sharers 
in the tenure. The plaintiffs alleged that they 
had requested the latter to join them in insti- 
tuting the suit, but that they had declined to 
do so, and they accordingly made them defendants 
in the suit: — Held, that the plaintiffs could not 
maintain the suit, having regard to the provisions 
of s. 188 of the Act. The term joint-landlords 
in that section must be taken as including all 
co-sharers under whom a tenant holds, whether 
such co-sharers collect their of rent from the 
tenants jointly or separately. Preni Ghand Xusknr 
Y. Mohshoda Bebi. 1. L. R. 14 Calc. 201 ; Gofal 
Chunder Bas y. Umesh Narain Ghoivdhry, I. L. R. 

II Calc. 695; and Beni MadhiLb Roy v. Jaod Ali 
Sircar, I. L, R. 17 Calc. 390, referred to. Hala- 
DHAR Saha v. Rhidhoy Sundri. 

. [I. L. R. 19 Calc. 593 

5. — s. 188. — Joint-landlords — Arra^igemoit 
uoith fractional co-shavers, effect of—Scfarate 
tenancy, ercatioii of] Where a tenant has agreed 
to allow one of several co-sharer landlords to deal 
with him as if he were his own tenant without 
any regard to the interests of the other co-sharers, 
the effect is to create a separate tenancy under 
such fractional co-sharer, and s. ISS of the Bengal 
Tenancy Act is inapplicable to such a case. Gofal 
Chunder Bas v. Umesh Narain Chowdhry, I. L, R. 
17 Calc. 695, distinguished. Panchanan Baner- 
ji V. Baj Kumar Guha. 

[I. L. R. 19 Calc, 6ia 

4 
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0. — S. 188. — Go-sharers — Sait hy one co-sliarer 
eyititlecl to collect rent separately^ for additional 
rent for land hroyiglit under cultivation, pay ahJe in 
terms of lease — Joint-landlords — Sait for rent — 
Collection ofi^'ent separately A tenant held lOJ 
highas of land under a kahnliat granted by three 
Joint-landlords, which provided, inter alia, that 
rent was to be paid at the rate of Re. per Viglia 
in respect of 8 highas only, and that the remaining 
11 1 lighas,v7\iiQ,h. were then unculturable, should, 
when they became fit for cultivation, be assessed 
with rent at the same rate. One of the co-sharers 
who was admittedly entitled, under arrangement, 
to collect his share of the rent separately, insti- 
tuted a suit against the tenant, Joining- his co- 
aharers as* defendants, to recover arrears of his 
share of the rent for a specific period, and claimed 
to be entitled to recover rent in respect of the 
whole 19.} dlyhas, on the allegation that the 11} 
highas had then become fit for cultivation, and 
were therefore liable to be assessed with rent at 
the rate mentioned in the haljullat. The tenant 
objected that, having regard to the provisions of 
s. 188 of the Bengal Tenancy Act, the suit would 
nob lie at the instance of the plaintiff alone : — 
Held, that the suit did lie. It wms clearly nob 
one for enhancement of rent in the sense in which 
that term is used in the Bengal Tenancy Act nor 
was it one for additional rent for excess land 
within the meaning of s, 52 of that Act. and as 
the plaintiff was entitled to collect his share of 
the rent separately, there was no reason why he 
should not be eutitled to claim separately the rent 
payable, not upon any fresh adjustment of the 
rent inconsistent with the continuance of the old 
tenancy, bub upon an ascertainment of the rent 
payable in accordance with the terms of the origi- 
nal letting. Gaul Mahomed v. Horan, 1. L. R. 

4 Calc. 05, and Gopal Chnnder Das v. Urnesh 
Ngrain Ghoadhry, I. L. R. 17 Calc. G95, distin- 
guished. Ram ' Chunder Chuckrabutty v . 
OlRIDPIUR DuTT. 

[I. L. R. 19 Calc. '766 

, s. 195. 

See s. 13. 

[I. L. R, 13 Oalo. 330 

See s. 15. 


[I. L. R, 19 Calc. 504 
See Bengal Regulation VIII op 1S19. 

[I. L. R. 17 Calc. 163 
1. Sch. Ill, Art. 2. — Llmitath»i — finit for 

arreare „f rmt at e.vens rate.l, lu 180.5 the 
sued and obtained a decree for payment 
of additional rent for excess land held by the de- 
fendant, and on the 29th March 1877. instituted 
another suit against the defendant for hha.i 
possession of newly-accreted lands, or in the 
alternative, for an assessment of rent thereon ac 
cording: to the terms of the defendant’s hehuVat 
This suit tvas di.smissed on the 29th June l.SST - 
bat, on appeal to the High Court, this decisi-m was 
reversed on the 1 Ith May 188.8. and Uas pVLT 
eion was given to the plaintiff. On appeal the 


BENGAL TENANCY ACT (VIII OF 1885), 

Sch. Ill, Art. 2— continued. 

Privy Council, on the 24bh July 1886, reversed 
the decree for hlias possession, and declared the 
plaintiff entitled, to a decree, fixing the extent of 
the excess lands, and assessing rent therefor in 
terms of the liahiJiat,^^^^^. rent to be payable 
from and after the 28th March 1878 ; and remit- 
ting ihe case for a finding as to the extent of the 
excess lands. The Subordinate Judge, to whom, 
the case was* remitted, gave the plaintiff a decree 
bn the 21st March 188Z. for increased rent in 
respect of 2 lianis 7 gundalis 2 cowries of excess 
land. On the 14th July 1887, the plaintiff insti- 
tuted a suit to recover excess rent for the year 
1878 to 1886, and for rent at the old ratey;Z^/.s* the 
excess rent for a porbion of the year 1887 : — Held, 
chat the suit, so far as the rent for 1878 to ISS.’i 
was concerned, was barred by limitation, IIURRO 
Kumar Ghose r. Kali Krishna Thakur. 

[I, L. R. 17 Calc. 251 

2. — Sch. Ill, Art. 2. — Liniitatlon for rent-sait 
— Itent payahhi nnder a lease — UegUtered lease. '\ 
The Bengal Tenancy Act (VIII of ISS5) pre- 
.scribes one period of limitation for all suits for 
rent brought under its provisions. Art. 2 of tlie 
third schedule of that Act includes a suit to 
recover arrears of rent payable under a lease, 
and there is no distinction as to the form of the 
lease, or as to whether it is registered or not. Uoicsh- 
Ghunder 3Iandal v. Adormonl Dasi, I. L. R. 
lo Calc. 221, and Vythillnga Plllal v, Thrtchana^ 
murti Filial, I. L. R. 3 Mad. 76, distinguished. 
IswAKi Pershad Narain Sahi V, CROW'DY, 

[I. L. R. 17 Calc. 466 

3. — Sch III, Art. 2, and s. —Zhnltafion 
— Suits for rent on registered eonlrarts.'\ Suits 
for rent, founded on registered contracts in ro- 
spoeb of huuls subject to tho provisions of the 
Bengal Tenancy Act, are governed by tlie liini- 
tabion i)rovided in that Act. MACKENZIE r, 
Mahomed Ali Khan. 

[I. L. R. 19 Calc. 1 

4. — Sell. HI, Art. 2. — Lease not. for agrlenl- 
tural or horticultural purposes — iLGddi ng '/ivosv'.'J 
The special limitation provided by Art 2,' Sch. Ill 
of the Bengal Tenancy Act. is nob apjdicable to 
a registered lea.-^e granted for building purposes 
and for establishing a coal depot, such lease not 
being one for agricultural or liorbiculbiiral p>ur- 
poses within the meaning of that Act. Uanicanj 
Coal Association v. Judoonath Ghose. 

[I. L. R. 19 Calc. 4S9 

, Sch. Ill, Art. 3.— A imitation — JGf'ugnl 

Tenauey Act, s. -Suit for pos.^es,\ion hy ' an 

occupancipryotd] II , viug regard to the provisicUB 
of s. 184 of the Bengal Tenancy Act. 1885, the 
period of limitation for a suit for tlic recovery 
of hind by an occuparicy-ryob. is two years, as 
prescrilied by Art 3. Sch. 'ill of the Act. S'lraswuil 
Dash V. Jlorltarun Ghnc.ke.rlmtfi , 1, h. R, IG 
Oaic, 711, followed. Ramdhan Bhadra v. Ram 
Kumar Dey, 

[I. L. R.17 Calc, 926 
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BENGAL TENANCY ACT (VIII OF 1885) 

— concluded. 

— , Sell. III. Art. Q^Limitation — Ex-parte 

decree in suit for rent — Gleil Procedure Code. 
■S. 108 — Execution of decree, application for — Final 
decree — Execution-proceeding s struch off —Bengal 
Tenancy Act {Vlll of 1885), ss 143, 144, 148.] 
Having regard to ss. 143, 144 and 148 of the Bea- 
-gal Tenancy Act, there is a special procedure laid 
down for rent-suits ; and therefore decrees in rent- 
suits are decrees under Art. 6 of Sch. Ill of that 
Act. The words •• final decree ” in Art. 6, Sch. Ill 
of the Bengal Tenancy Act, refer to the final 
"decree in the suit, and cannot be held to include 
an order of an Appellate Court' made in an appli- 
cation to set aside that decree under s. 108 of the 
-Code of Civil Procedure. An ex-parte rent-decree 
having been obtained on the 30th May 1888 for a 
sum under Hs. 500, the decree-holder on the 27th 
May 1889 applied for execution thereof and at- 
tached certain properties of the judgment-debtor, 
the date fixed for the sale being the 3 1st August 
1889. The judgment-debtor appli^rd under s. 108 
•of the Civil Procedure Code for a rehearing of the 
rent-suit, and on the day fixed for the sale applied 
for stay of execution : the sale was stayed, and 
■the Court of its own motion and for its own con- 
venience directed the execution case to be struck 
■ofi the file ‘‘ for the present.” On the 28th Decem- 
ber 1889 the Court passed an order refusing a 
Teheariug of the suit, which order was upheld on 
appeal on the 16th May 1890. On the 21st Janu- 
ary 1892 the decree-holder again applied for execu- 
tion, at the same time praying that his application 
might be taken to be in continuation of his former 
-npplication of the 27th May 1839 : — Held, that the 
application was one in continuation of the former 
.proceedings in execution so far, at least, as re- 
garded the property mentioned in the former ap- 
plication, but as regards other properties it must 
be held to be barred as not having been made 
within three years from the decree of the 30th 
]\lay 1883. Baika^^tx Nath MittrA'i'. aughore 
Nath Bose. 

[I. L. R. 21 Calc. 387 

bequest for charitable uses. 

Bee Will— Construction'. 

[I. L. R. 15 Mad. 448 

BEQUEST FOR MASSES. 

Bee Will— Construction. 

[I. L. R. 15 Mad. 424 

BEQUEST FOR RELIGIOUS PURPOSES. 

Bee Hindu Law — Will— Power of 
Disposition. 

[I. L. R. 10 Mad. 353 
BETTING ON RAINFALL. 

Bee Gambling. 

[I. L. R. 17 Bom. 184 
BHAGBARI TENURE. 

Bee Cases under Bombay Act V of 
1862. 


BHUINHARI REGISTER. 

Bee Evidence-Civil Cases — Miscella- 
neous Documents— Registers. 

[I."l. R. 19 Calc. 91 

BIDDERS AT COURT-SALE. 

Bee Sale in Execution of Decree- 
Bidders. 

[I. L. R. 14 Mad. 235 

BIGAMY. 

‘Marriage — Conversion of Hindu wife to 
Halioniedanlsni — Marriage with, Malioniedan — 
Mahomedan Lam— Marriage— Penal Code, s. 494,] 
The petitioner, originally a Hindu woman, and the 
illegitimate offspring of Chattri parents, was duly 
married according to Hindu rites to Z>, who wa.s 
also by caste a Chattri. Subsequent to the mar- 
riage the petitioner became a convert to Maho- 
medanism and married a Mahomedan. She was 
charged with and convicted of an offence under 
8. 494 of the Penal Code. It was contended on 
her behalf that — (1) the marriage between her 
and D was invalid under Hindu law by reason of 
her illegitimacy and the consequent difference of 
caste between the contracting parries ; (2) the 
marriage betw'een her and D became dissolved un- 
der the Hindu law on her conversion to Mahome- 
danism ; and (3) the second marriage was not 
void under the Mahomedan law by reason of its 
taking place in the lifetime of I), and that the 
conviction was therefore erroneous. There was 
no evidence of any notice having been given to D 
previous to the second marriage calling on him 
to become a Mahomedan : — Held, that illegitimacy 
under Hindu law is no absolute disqualification 
for marriage, and that when one or boch contract- 
ing parties to a marriage are illegitimate, the 
marriage must be regarded as valid, if they are 
recognized by their caste people as belonging to 
the same caste. Held, also, that there is no author- 
rity in Hindu law for the proposition that an 
I apostate is absolved from all civil obligations, and 
I that, so far as the matrimonial bond is concerned, 
such a view would be contrary to the spirit of that 
law, which regards it as indissoluble, and that 
accordingly the marriage between the petitioner 
and I) was not, under the Hindu law, dissolved 
by her conversion to Mahomedanism. Ralimed 
Beeheev. Policy a Beehee {1 Norton’s Leading cases 
on Hindu Law, p. 12) dissented from. Held, fur- 
ther, that as the, validity of the second marriage 
depended on the Mahomedan law, and as that law- 
does not allow a plurality of husbands, it would 
be void or valid according as the first marriage 
was or was not subsisting at the time it took place : 
that no notice having been given to B as requir- 
ed by Mahomedan law previous to the second 
marriage, and no recourse having been had to the 
Courts for the purpose of obtaining a declaration 
that the former marriage was dissolved, and as 
British India cannot be held to be a foreign 
country for the purpose of rendering such notice 
unnecessary, the previous marriage was not dis- 
solved under Mahomedan law, and the subsequent 
marriage was therefore void. Held, accordingly^ 
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BlGAMY-^co7ichidech 

tbafc the conviction was ri^hfc. IN THE MATTER 
OF THE Petition OF Pam Kumaei. 

[I. L, R, 18 Calc 264 

2. — J\f aJiomTdan laic — Marriage — Child marri' 
age — Option of minor of repudiating •marriage on 
attaining puherfg — IVant of ratification after 
gniherty — Penal Code, s. 191.] B, a Mahomedan 
girl whose father was dead, was alleged to have 
been given in marriage by her mother to J some 
years before she attained pubert 3 \ Prior to her 
attaining puberty, J was sentenced to a term of 
imprisonment for theft. While he wms in jail B, 
after she had attained puberty, contracted a mar- 
riage with P. The marriage with J was never 
consummated. On J being released from jail, he 
proceeded to prosecute B aud P for bigamy and 
abetment of bigamy, and also charged P with 
adultery. It appeared that before taking proceed- 
ings, J requested B to return to him, but she 
refused to do so. The marriage between B and J 
was sought to be proved by the evidence of J, 
mother, and two witnesses who were said to have 
been present. B and P were both convicted : — 
Held, on appeal, that the evidence of the marriage 
between B and J was insufficient to justify a con- 
viction in the absence of proof that a Mellah was 
present at the ceremony, or that the sigha requir- 
ed to be recited at the marriage of minors was 
recited, or the akd performed. Held, further, 
that assuming B to have been given in mamage 
to J when a mere child by her mother, she had 
the option of either ratifying or repudiating such 
marriage on attaining puberty. Under the Shi a 
law, such a marriage is of no effect until it has 
been ratified by the minor, and under the Snni 
law it is effective till cancelled by the minor. 
Under both schools of law the minor has the 
absolute power, on attaining puberty, to ratify or 
cancel an unauthorized marriage, though under 
the Suni law ratification is presumed if the girl 
remains silent after attaining puberty aud allows 
the marriage to be consummated. Held, on the 
facts of the case, that the circumstances afforded 
sufficient indication, even assuming the girl to be 
governed by the Simi law, that she never ratified 
the marriage. Held, also, that a judicial order 
was not necessary to effect the cancellation of the 
marriage. Badal Aurat v. Queen-Empress. 

[I. L. R. 19 Calc. 79 

3 . — Sagai or nihJia marriage — Rellnguishmcnt 
of wife— Penal Code, s. 494.] A conviction under 
s. 494 of the Penal Code cannot be supported 
where there is evidence to show that, by the cus- 
tom of the caste, sagai or nikka marriage was 
admissible, and that the husband had relinquished 
his wife. In re Chamia, 7 0. L. R. 354, followed 
JuKNi V. Queen-Empress. 

[I. L. R.19 Calc. 627 

BILL OF EXCHANCB. 

See Promissort Note. 

[I. L. R. 19 Calc. 242 


BILL OF EXCHANaE-r^>?irh/^7aZ. 

1 . — Liahility of Drawer — Dishonour of BilLJ 
There is no debt due by a drawer of a bill-of- 
exchange until dishonour. Miller i\ National 
Bank of India. 

[I. L. R. 19 Calc. 146 

2. — KegotiaMc Instruments Nc7(urA'r7 of 1881), 
ss. 6,8, 17, 30, 32. 78, 85, 92 — Drawer and drawee 
the sa'ine person — Porged endorsement of payee — 
Payment hy dmwee on forged endorsement — Liahl- 
lity of drawer — Arnhiynons^^ instnnnent — Election 
to treat it as a p romissory notef] On the 29th 
April 1880, the plaintiff’s brother-in-law. E, pur- 
chased from the defendant’s branch at Mauritius-' 
a bill-of-exchange drawn on their Bank at Bom- 
bay payable on demand to the plaintiff’s order in 
Bombay. The bill was in the following terms : — 
“The New Oriental Bank Corporation, Limited, 
Mauritius, 29th April 1889. On demand pay this 
first of exchange (second of same tenor and date 
being unpaid) to the order of Sulleman Hu.-’.sein 
six hundred and forty rupees for value received. 
For the New Oriental Bank Corporation, Limited. 
To the New Oriental Bank Corporation, Limited, 
Bombay.” E sent the bill by registered po.-t to 
Bombay addressed to the plaintiff. During its 
transmission it was stolen. On the ISih May it 
was presented by some person to the defendant’s 
Bank in Bombay bearing a forged endorsement in 
blank of the plaintiff, and it was paid by the Bunk. 
The plaintiff, as soon as he heard of the loss of the 
bill made inquiry at the Bank, aud was told that 
the bill had been paid. On being shown the en- 
dorsement, the plaintiff pronounced it to bo* a 
forgery, and demanded payment of the bill, which 
the Bank refused. He thereupon filed this suit 
against the Bauk as drawers of the bill : — IIeld{\) 
That the document was an “ ambiguous instru- 
ment ” within the meaning of s. 17 of the Nego- 
tiable Instruments Act (XXIVI of 1831), ami that 
the plaintiff had elected to treat it as a bill-of- 
exchange. (2) That, treating the document as a 
bill-of-exchange, the defendants, as drawers, w'ere 
discharged by the payment to the de facto holder 
who presented it for payment. Sulleman Hus- 
sein r. New Oriental Bank Corporation, 

[I. L. R. 15 Bom. 267 

BLINDNESS, DISQUALIFICATION OF. 

See Malabar Law— Joint Family. 

[I. L. R. 15 Mad. 483 

BOARD OF REVENUE, ORDERS OF, 

See Act IX of 1847. 

[I. L. R. 17 Gale. 596 

BOMBAY ABKARI ACT (BOMBAY ACT 
V OF 1878). 

, ss. 43, 47 . — Illegal importation of lignor 

— Illegal goossession of liquor — When segoarate 
offencesf] A man who illegally imports liquor 
may keep it in his possession for some time after 
he imports it. The importation aud possession 
in such a case would be distinct offences under 
ss. 43 and 47, respectively, of the Bombay Ab- 
kari Act (Y of 1878), But where the importation 
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BOMBAY ABKARI ACT (BOMBAY ACT 
V OF 1878), ss. 43, ^7 —continued. 
involTres possession of liquor, the accused can only 
he convicted of the oSence under s. 43 of the Act. 
-Queen-Empkess r. Chand valad Kitab. . 

[J. L. R. 14 Bom. 683 

, ss. 43, 47, 53. — Possession of liquor not 

satisfactorily accounted for — Presumjjtion arising 
from such 2 ^ossesslon.'\ The accused had in bis pos- 
session a quantity of toddy in excess of thcat per- 
mitted by law. He -^as unable to account satis- 
factorily for the possession of the excess quantity. 
^He was, therefore, prosecuted under ss. 43 and 47 
of the Bombay Abkari Act (V of 1878) and con- 
victed under both sections: — Held^ that the con- 
viction under s. 43 was bad. In the absence of 
any evidence to show that the accused had manu- 
factured the toddy, or been in possession of a still, 
-or had transported toddy from one place to another, 
no presumption could be drawn, under s. 53, of 
any offence described in s. 43. The only presump- 
tion arising from possession not properly accounted 
for was that the possession was illegal, and the 
.accused could only be convicted under s. 47 of the 
Act. Queen-Empress o. Byramji Kharsedji. 

[I. L. R. 14 Bom. 93 

, s. 45. and s. 6Q»Servants of a holder of a 

■license^ llahilitg of.\ Under s. 45 (c) of the Bombay 
Abkari Act (V of 1878) the servants of the holder 
■of a license granted under the Act cannot be 
made liable for a breach of the conditions of the 
license. Though under s. 63 of the Act, the 
'.holder of a license under the Act is responsible, 
as well as the person there described as ‘‘the 
ractual offender,” for any offence committed by 
any person in his employ or acting on bis behalf 
under ss 43, 44, 45, or 46 as if he had himself 
committed the offence, unless he shall establish 
that all due and reasonable precautions were exer- 
cised by him to prevent the commission of such 
offence, yet s. 45 does not make “ the actual 
offender,” if he be the servant of a licensee, 
punishable, unless he is himself the holder of a 
license granted untler the Act. Queen-Empress 
l\ lUMCHANDRA MATADIN. 

[I. L. R. 15 Bom. 45 

, s, 45, cl. (c). — Omission to lieej) the mini- 
mum quantity of liquor according to the terms of 
license, ’not an offence under the Act.'] Where the 
accused, who was a licensed liquor contractor, omit- 
ted to keep in his shop the minimum quantity of 
liquor required by the terms of his license : — Held, 
that the omission of the accused did not come 
within the meaning of s. 45, cl. of the Bombay 
Abkari Act (V of 1878). Queen-Empress 
Gobinp. 

[I. L. R. 16 Bom. 669 

- — - — , s. 55. — Construction of Statutes — ‘* Or" 
read ^‘nor" — Order of cmfiscation,] S. 65 of the 
Bombay Abkari Act (V of 1878) provides that “no 
order of confiscation shall be made until the 
expiration of one month from the date of seizing 
the things intended to be confiscated or without 
Jiearing any person who claims a right thereto, 


i BOMBAY ABKARI ACT (BOMBAY ACT 
V OF 1878), s. b^-coneluded. 

and the evidence, if any, which he produces in 
support of his claim.” Certain'^ casks of vinegar 
belonging to the plaintiffs A7ere seized by the 
Collector of Bombay on the 5th November 1893, 
and an order of confiscation was made on the 17tb. 
November 1891. The order was made after hear- 
ing the plaintiffs : —Held, that under the provi- 
sions of the Abkari Act:, s. 55, the Collector 
could not make a valid order of confiscation Before 
the expiration of oae month from the date of 
.seizure. Framji Manekji Tunjaji v. Secre- 
tary OF State for India. 

[I. L. R. 17 Bom. 154 
BOMBAY ACT, 1862— V. 

, s. Z.—Bhagdari tenure — Undivided share 

of a hhag, alienation of] The alienation of an 
undivided portion of a hhag, or share in the hhag, 
to a person who is not a hJiagdar, is void under 
s. 3 of Bombay Act V of 1862. Birdwood, J., 
dissented. Parshotam Bhaishankae v. Hira 
Parag. 

[I. L. R. 15 Bom. 172 

, 1863-11. 

See Service Tenure. 

[I. L. R. 15 Bom. 13 

1863-VII. 

See Service Tenure. 

[I. L, R. 15 Bom. 13 

See Settlement — Construction op 
Settlement. 

[I. L. R. 17 Bom. 407 

, 1867-III. 

Bee Cantonment Acr (Bombay Act III 
OF 1867.) 

, 1807-VII. 

See Bombay District Police Act. 

, 1868-IV. 

Sec Bombay District Municipal Act, 
S 33 

[I. L. R. 15 Bom. 516 

, 1869— III. 

1 , 3 . 8, — Local-fund cess — Tenants liabi- 

lity to qgay the cess imposed by ayi act subsequent 
to the lease -Landlord and tenant.] Under s. 8 of 
Bombay Act III of 1869 a lessor, who is in the 
position, of a superior holder, may recover the local- 
fund cess from his lessee. Bang a v. Saba Hedge, 
I. L. R. 4 Bom, 473, followed. RAM Tukoji r. 
GOPAL Dhondi. 

[I, L. R. 17 Bom. 54 

2. 3 . 8. — Local-fund oess—lnamdar — 

Superior holder — Liability of inavidar to pay the 
cess.] An inamdar is a “ superior holder” within 
the definitions of Regulation XVII of 1827 and' 
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BOMBAY ACT, 1869— III, S. B—coneUded. 

Bombay Acts I of 1865 and Y of 1879. He is, 
therefore, the person primarily liable to pay the 
local-fund cess under s. 8 of Bombay Act III of 
1869. There is no ^provision of law entitling an 
inamdar to charge for hia expenses in collecting 
the cess, SEC|tETARY or State for India v . 
Balyant Bamchandka Natu. 

[I. L. R. 17 Bom. 422 

1872-III. 

See Bombay Municipal Acts. 

, 1873-VI. 

See Bombay District Municipal Act. 

,1874-IIL 

See Hereditary Offices Act. 

, 1876-III. 

See Mamlatdars Courts Act. 

1878— IV. 

StY Bombay Municipal Acts. 

, 1878- V. 

See Bombay Abkari Act, 

1879— V. 

See Bombay Land Revenue Act. 

, 1S79-VI. 

See Bombay Port Trust Act, 

, 18S7-IV. 

See Gambling. 

[I L. R. 16 Bom. 283 
[I. L, R. 17 Bom. 184 

,1888-111. 

See Bombay Municipal Act, 1888. 

1888-VI. 

See Gujarat Taluqdars Act. 

, 1890— I. 

See Gambling. 

[I. L, R, 16 Bom 283 
[I. L. R. 17 Bom 184 

BOMBAY CIVIL COURTS ACT (XIV OF 
1869). 

, s. 8. 

See District Judge, Jurisdiction of. 

[I. L. R, 14 Bom. 627 

, S. 1^.— Cases referred ly Dutrlot Jndge 

to Assistant Judge for trial — '^Miscellaneous 
applications'' ^Land Acgnisition Act (X e/1870) 
^References to District Court ly the Ooliector-— 
Succession Certificate A ct ( VII c/1869)— Guardians 
and Wards Act ( VIII of 1890 ) — Applications 
under special Although the expression 

J miscellaneous applications ” in s. 16 of the 


BOMBAY CIVIL COURTS ACT (XIV OF 
1869), s. 16 — concluded. 

Bombay Civil Courts Act (XIV of 1869} may be 
large enough to include references by the Collector 
under the Land Acquisition Act (X of 1870), the 
latter part of s. IG, as it stood before that section 
■was amended by Acr'^s YU of 1889 and VIII of 
1890, indicates that it was not the intention of 
the Legislature to empower a District Judge to 
refer to an Assistant Judge applications under 
special Acts far disposal. ASSISTANT Collector 
OP PRANT BASSEIN T . AHDESIR Fp.AMJI. 

[I.L. R. 16 Bom. 277 

, s, 17. 

j Sec District Judge, Jurisdiction of. 

[I. L. R. 15 Bom. 107 

, S. 27. — Pou'cr "to hear" appeals — Pcircr 

! to hear question of ll in If at I on — Piuietaue'] Wlierc 
I a District Judge admits an appeal filed beyond 
time, and the appeal is referred for disposal to a 
Subordinate Judge with appellate powers, the 
Subordinate Judge }in.s the power to consider 
whether the delay in pre.^eiiting tlie ap]>cal is 
sufficiently accounted for. 'J’hc power '• to hear ’’ 

I an appeal conferred by s. 27 of the Bombay Civil 
j Courts Act (XIY of 1869) includes also the power 
I to hear any question as to limitation relating 
thereto, Mulna Amad r. Krisiinaji Ganesh 
Godbole. 

[I. L. R. 14 Bom. 594 

, s. 28. 

Sec Subordinate Judge, Jurisdiction 
OP. 

[I. L R. 14 Bom. 371 

BOMBAY DISTRICT MUNICIPAL ACT 
(BOMBAY ACT VI OF 1873). 

— , s. 33, — Sanod under the Bomlay City 

Surrey Act (Boiuhay Act IV of ISOS) — 77/c right 
of the ]\lunlclj)ality to call for the pvodueilon of 
the sanadh\ Under s, 83 of the Bombay District 
Municipal Act (Bombay Act YI of 1878) the 
Municipality has no right to insist on the pro- 
duction of a snnad issued under s. 10 of the City 
Survey Act (Bombay Act lY of 1808) before 
granting permission to build. In re Jamnadas 
Dulabdas. 

[I. L. R. 15 Bom. 516 

, S. 73. — Poiccr of the I\[uin}clpal Ity to svp^ 

press caste feasts on the outbreak of oholcra — 
Meaning of the ivords “ take such measures as may 
be 'deemed necessary" — Penal Code, s. 188 — Con- 
sti'uctlon of statutes.'] The City of Alimedabad 
being threatened with an outbreak of cholera, the 
President of the local Municipality, acting under 
8. 73 of Bombay Act VI of 1873 issued an order, 
in the form of a proclamation, prohibiting the 
holding of caste- feasts when over thirty persona 
were to assemble. After the promulgation of 
this order the accused gave a feast in a private 
house to upwards of thirty people of his caste. 
He was thereupon convicted, under s. 188 of the 
Penal Code for disobedience of an order duly 
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BOMBAY DISTRICT MUlSriOIPAL ACT 
(BOMBAY ACT VI OF 1873), s. 73^co7icld, 

promulgated bj a public servant, and sentenced 
to pay a fine of Rs. 35: — I{eld (reversing the 
conviction, and sentence), that s. 73 of the Bom- 
bay District Municipal Act (YI of 1873) did not 
empower the Municipality tO place an interdict 
on people meeting together to eat and drink in 
their own houses. The words in the section, ‘‘ take 
such measures as may be deemed necessary to 
prevent, meet, or suppress the outbreak,” imply 
in themselves somethiii^g actively to be done by 
the Municipality, rather than any limitation to be 
imposed on the private rights of the citizens in their 
delations ’of daily life. Special measures for the 
health of the town — such as sulphur fumigation, 
daily flushing of sewers, insistance on good house 
sanitation, isolation ob infected districts, and 
other similar steps to be taken by the authorities 
themselves — fall naturally within the meaning of 
the terms of the section. The Court ought not to 
strain an Act in favour of an interference with 
private rights which is not justified by the primary 
sense of the language. Queen-Empbess v. Maei- 
EAL. 

[I. L. R. 14 Bom. 180 

S, 84 —Nature of iiroceedbigs t alien un- 

dev s, 81 for the recovery of municipal taxes — 
Magistrate' s duty under the section.'] A proceeding 
before a Magistrate for the recovery of municipal 
cesses and taxes instituted under s. 84 of Bombay 
Act YI of 1873, is a criminal prosecution, and 
must be conducted in the manner prescribed for 
summary trials under Chapter XXII of the Code 
of Criminal Procedure (Act X of 1882). In such 
a proceeding a Magistrate is not bound to order 
payment of the full amount claimed by the Muni- 
cipality, but must satisfy himself as to the extent 
of the defaulter’s legal liability before passing any 
order against him. Municipality op Ahmed- 
ABAD V. Jumna Punja. 

ri. L. R. 17 Bom. 731 

BOMBAY DISTRICT POLICE ACT (BOM- 
BAY ACT Yll OF 1867), s. 16. 

See Bombay Land Revenue Act, ss 
153, 159. 

[I. L. R. 16 Bom. 455 

See Bombay Revenue Jueisdiction 

A PT *5 4- 

’ * ' [1. L. R. 16 Bom. 455 

BOMBAY LAND REVENUE ACT (BOM- 
BAY ACT V OF 1879). 

, s. 37. 

See s. 135. 

fl. L. R. 15 Bom. 424 

See Declabatoby Decree, Suit for— 
Orders op Criminal Courts. 

[1. L. R. 17 Bom. 293 

, s. 56. 

See Mortgage — Redemption — Right 
OP Redemption, 

[1. L. R. 16 Bom. 134 


BOMBAY LAND REVENUE ACT (BOM- 
BAY ACT V OF 1879 )— cc/?itmued, 

, a 56, and ss. 122, 153, 155, and 187— 

Charges incurred in connection boundary 

marlis — Efect of revenue sale — Mode of recovering 
such charges — SoIg for recovery of such charges-^ 
Bights of incumhrancers ] The of s. 187 of 
the Bombay Land Revenue Code (Bombay Act V 
of 1879} is to make the provisions of ss. 153 and 
56, and also those of s. 255, applicable to sales for 
the recovery of charges assessed under s. 122 in. 
connection with boundary marks. Such charges 
may be recovered either by forfeiture of the occu- 
pancy in respect of which the arrear is due, or by 
sale of the defaulter’s immoveable property other 
than the land on which the arrear is due. In the 
former case the land is sold freed from all incum- 
brances created by the occupant. In the latter 
case the rights of incumbrancers are not touched. 
Yenktesh Ramkrishna Meal Pai bin Naeu 
Pai. 

[1. L. R. 15 Bom. 67 

, s. 57. 

See Mortgage — Redemption — Right 
OF Redemption. 

[I, L. R. 16 Bom. 134 

, s. 83. 

See Landlord and Tenant— Nature op 
Tenancy. 

[1. L. R. 14 Bom. 392 
[I. L. R. 16 Bom. 646 

s. 84. 

See Landlord and Tenant— Eject- 
MENT— Notice to Quit, 

[I. L. R. 15 Bom. 407 

. ss. 85,86. — Inamdar, assignee of— Suit to 

recover enhanccdreyit— Assistance of the Oullector.] 
Ss. 86 and 87 of the Land Revenue Code (Bombay 
Act Y of 1879) do not make it compulsory on the 
inamdar. or his assignee, to ask for the assistance 
of the Collector to recover enhanced rent from the 
tenants. If the inamdar, or his assignee, had made 
a demand on the tenants for the enhanced rent 
through the hereditary patel, or village account- 
ant, as required by s. 85 of the Code, and they 
had refused, he would have become at once en- 
titled to his ordinary civil remedy. Govindrav 
Krishna Raibagkar r, Balu bin Monapa, 

[I. L. R. 16 Bom. 586 

, S.86, 

See Right op Occupancy — Loss or 
Forfeiture op Right. 

[1. L. R. 17 Bom. 677 

, s. 122. 

See s. 56. 

[LL, R. 15 Bom. 6 
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BOMBAY LAND REVENUE AOT (BOM- 
BAY ACT V OF 1879) — continued, 

, s. 135 and s. 37. — Limitation Act {XV of 

1877), Sole II, A^it, li: — Grant of land ly Collector 

Suit io recover possession as against grantee.'] 

On the Isfc September 1882, the Collector of Ahraed- 
nagar by an order under s. 87 of the Land Levenue 
Code (Bombay Act V of 1879) granted a piece of 
open ground to N for building purposes. On the 
olst March 1883, S brought a suit against N and 
the Secretary of State for India in Council to 
recover possession of the ground, and to set aside 
the Collector’s order \—IIeld^ that the suit, not 
being brought within one year from the date of the 
Collector’s order, as provided for in s. 1 85 of the Land 
Beveuue Code, was time-barred. Nagu t. Saltj. 

[I. L. H. 15 Bom. 424 

,s. 153. 

See s, 66. 

[I. L. R. 15 Bom. 67 

See Eight of Occupancy — Loss or 
rORFHITURE OP EIGHT, 

[I. L. R. 17 Bom. 677 

, s. 153, and ss. ]59 and 162— Attach^ 

Qne?it for arrears of land revenne — Forfeiture — 
Apiliea'bllity of the Land Bevenue Code to ta.luh- 
dari villages — Bombay District Police Act {Bom- 
bay Act VII of 1867) s. IQ— Cost of punitive 
police post.] The Bombay Land Eevenue Code 
(Bombay Act Y of 1879) applies to taluMarl vil- 
lages in the Ahmedabad district. Such villages 
fall within the description of ‘‘ alienated hold- 
ings” as defined by the Code. When a taluMavi 
village is attached under s. 159 of the Code for 
arrears of land revenue, so long as the attach- 
ment subsists, an order of forfeiture under s. 1 53 
is illegal. The plaintiff was the talukdar of the 
village of K. At the end of the revenue year, 

1878- 70, that is, on 31st July 1879, the plaintiff was 
a defaulter in respect of the assessment payable 
to Government for that year. In November 1879, 
a punitive police post was established in the vil- 
lage under s. 16 of Bom.hay Act YII of 1867 on 
account of the turbulent conduct of the inhabi- 
tants. Between April and January 1880 the Col- 
lector sold certain property of the talukdar for 
arrears of revenue and realized by the sale a sum 
of Ks. 1,608, a sum more than sufficient to cover 
the arrears due for 1878-79 as well as the assess- 
ment payable for 1879, but the Collector after 
deducting the arrears due for 1878-79 applied the 
rest of the sale-proceeds towards the payment of 
the cost of the punitive post. The assessment for 

1879- 80 having remained unpaid, the village was 
attached on the 1st July 1880 under s. 169 of the 
Bombay Land Revenue Code (Act V of 1879). The 
attachment was followed on the 6th January 1881 
by an order declaring the village to be forfeited 
under s. 153 of the Code. In 1886 the plaintiff 
sued Government to recover possession of the vil- 
lage and for a declaration that the order of for- 
feiture was illegal and 2 iltra vires. The defendant 
contended that it was valid and legal: — Held, that 
the village having been attached for arrears of land 
revenue under s. 169 of Bombay Act V of 1879 
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BAY ACT V OF 1S79), s. 153— concluded, 

on the 1st July 1880, the plaintiff had twelve 
years’ time from the date of the attachment wdthin 
which he could apply for the restoration of the 
village, under s. 1G2 of the Act. The order of 
forfeiture of the 6th»Jauuary 1881 was, therefore, 
null and void. Held (per Biiuvdood, J.) that the 
Collector had no power, under s. 16 of Bombay 
Act YII of 1867, to recover the cost of the 
jrunitivc post from the talukdar, (1) as he was nob 
an inhabitant of the villas, and (2) because the 
cost could only be defrayed by a local rate imposed 
on the inhabitants of the district in which the 
punitive post was established, Samardas BeciiaT- 
Desai V. Secretary of State for India. 

[I. L. R. 16 Bom. 455 

, s, 155. 

See S. 66. 

[I. L. R. 15 Bom. 67 

, ss. 159, 162. 

Sec s. f53. 

[I. L. R. 16 Bom 455 

, s. 187. 

Sec s. 56. 

[I. L. R. 15 Bom. 67 

BOMBAY MUNICIPAL ACTS (BOMBAY 
acts III OF 1S72 AND IV OF 187S). 

, s. \6Z.— Compensation— Frontage land-^ 

Fifteen per cent, addition to compensation not 
allowed.] A certain mOvSque in Bombay was 
abutted on the north, west and east by public 
streets. In December 1886, the Municipal Com- 
missioner, pursuant to s. 166 of the Bombay 
Municipal Acts III of 1872 and IV of 1878, re- 
quired the trustees of the mosque to set back the 
building on the said three sides for the purpose of 
improving the public streets. It was contended 
that the amount of compensation to be paid to 
the trustees was to be measured by the loss of 
rent which they would have received for certaia 
rooms which they had proposed ’to build on the 
land in question : — Held, that the words of s. 16.3 
of the Municipal Acts III of 1872 and lY of 1878 
were intended, to ensure compensation to the 
owner for every sort of damage, and nob to re- 
strict it to compensation for such damage as he 
might by his own arrangement reduce it to. 
Compensation becomes due under the section aa 
soon as the Corporation takes possession, which 
is when the owner begins to build, and there being 
no words in the section to show a contrary inten- 
tion, the compensation must be assessed according 
to the state of things then existing, and not upon 
the basis of what the owner may have it in bis 
power to do towards diminishing the damage which 
would otherwise result to him. Held, also, that 
in cases of compensation granted under s. 163 of 
the Municipal Acts III of 1872 and lY of 1878, 
the addition of 15 per cent, cannot be allowed. 
Municipal Commissioner for the City of 
Bombay v. Patel Haji Mahomed Janu. 

[1. L. R. 14 Bom. 292 
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BOMBAY MUNICIPAL ACT (BOMBAY 
ACT III OF 1888.) 

, SS. 143, 144. — Utiivevsitij Vulldhigs — 

Bnllding occupied for cliaritahle j)wrposcn—Cha,vi- 
tiiUe purposesStatute 43 Bllz., c. 4. — Municipal 
taxation, exemption fronif The following build- 
ings occupied by the Unive^^sity of Bombay, riz., 
the Sir Oowasji Jehanghir Hall, the Library and 
the Bajabai Tower, are not Government property, 
and are nob included in the property for which 
'Government pays a lump sura undei' s. 144 of the 
Bombay Municipal AeJ (III of 1888). The above 
buildings are exempt from taxation, being “build- 
ings exclusively occupied for charitable purposes” 
^within the meaning of cl. {cC) of s. 143 of the 
Bombay Municipal Act (III of 1388). The words 
“ charitable purposes ” have acquired a technical 
uneaning in the Presidency of Bombay, and in 
that sense they include all purposes within the 
meaning of Statute 43 Eliz , o. 4. University 
OP Bombay r. Municipal Commissioners op 
Bombay. 

[I. L. R. 16 Bom. 217 

■ , S. 158. — Tax — Braiolacli — General condi- 

tions prescribed by Standing Committee limiting 
right to draiobacli.l Under s. 158 of the City of 
Bombay Municipal Act (Bombay Act III of 1888) 
the following general conditions were prescribed 
by the Standing Committee with reference to 
claims for drawback of the general property tax 
leviable in Bombay: — “ (1) Except wdththe special 
•sanction of the Commissioner, no claim for draw- 
back shall be entertained unless submitted to the 
Commissioner not less than thirty days before 
the commencement of the half-year to which such 
claim relates. (2) Drawback of the one-fifth part 
of the general tax shall be sanctioned by the 
Gommissioner in cases falling within either of the 
following classes and in no others : {a) Ohaivls or 
buildings let out for hire in single rooms either 
as lodging or godowns for the storage of goods. 
(&) Properties which, in the opinion of the Com- 
missioner, are usually or frequently vacant either 
wholly or partially. (3) No sanction for drawback 
shall extend or apply to any floor on which trade 
or manufacture is carried on, or any goods are 
sold.” The Commissioner having refused to sanc- 
tion a drawback of the tax leviable on certain 
properties of the plaintiff on the ground that they 
did not fall within the terms of the above condi- 
tions, the plaintiff filed this suit. It was contend- 
ed on his behalf that the second and third the 
above conditions were bad, and that the Standing 
Committee could not by so-called general condi- 
tions limit or curtail the right given to tax-payers 
by 8. : — Heldj that the conditions prescribed 

by the Standing Committee were not ultra rires^ 
.and that the Commissioner was justified in re- 
fusing the drawback. Govaedhandas Gocul- 
r>AS Tejpal V , Municipal Commissioners of 
Bombay. 

[i. L. R, 17 Bom. 394 

, s. 527. — Suit for damages against Munici- 
pal Commiissioner— Notice -of suit — What is suffi* 
dent notice.'] The plaintiffs were owners of a 
^ouse consisting of a ground floor and upper story 
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and measuring 77 feet in length. On the soutli 
side of the house was a gully, 3 fact 6 inches wide, 
separating it from another uj^per-storied house. 
The plaintiffs in this suit complained that in 
January 189 J, ^the defendant by hi^ervants dug 
a trench, S feet deep, along the whole length of 
the gully for the purpose of laying a drain pipe, 
and that the work wms done so negligently that 
the plaintiffs’ house wms injured and became in 
such a dangerous condition that it had to be* 
pulled down. The plaintiffs claimed Bs. 3,990 as 
damages. The defendant denied the negligence, 
and alleged that the work wms not done by his 
servants or agents, but by a contractor. For the 
defendant it was contended that the notice of 
action given by the plaintiffs under s. 527 of the 
Bombay Municipal Act (III of 1883) was insuffi- 
cient. The notice stated “ that one S L, a con- 
tractor under you, and as such being your agent 
and servant, excavated a trench, &c.” It was 
argued that this was not a good notice, as it only 
alleged a cause of action arising out of the acts 
of the defendant’s servants and agents, and not 
out of the acts of a contractor ; — Beld, that the 
notice was sufficient. The section only required 
the notice to state with reasonable particularity 
the cause of action, and this was done. The 
individual by whom the damage was done was 
specified, and the acts which caused the damage 
were clearly set forth. Dhondiba Keishnaji 
Municipal Commissioners op Bombay. 

[I. L. R. 17 Bom. 307 

BOMBAY PORT TRUST ACT (BOMBAY 
ACT VI OP 1879), 

, SS. 43 and 62. 

See Sale op Goods. 

[I. L. R. 17 Bom. 62 


BOMBAY REGULATION. 

, 1827-11. 

See Pensions Act, s. 4. 

[I. L. R. 17 Bom. 224 


, s. 1. 

See Jurisdiction op Civil Court- 
Caste. 

[I. L. R. 16 Bom. 599 


See Limitation Act, s. 26. 

[I. L. R. 16 Bom. 592 

1827-V, s. 15, cl. 3. 

See MoRTOAGE— Construction. 

[I. L. R. 15 Bom. 303 


1827-VIII. 

See Certificate of Administration — 
Certificate under Bombay Re- 
gulation YIII OF 1827. 

fl. L. R. 14 Bom. 236 
[I. L. R.16 Bom. 70S 
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BOMBAY ^-EGcV'LAT10'^--co7iduded, 

, 1827-VIII, s. 2, 

See SUBOBDINATE JuDGE, JUEISDICTION 

oP. 

" [I. L. R. 17 Bom. 230 

, 182 ’^'-XVI. 

See Service Tenure, 

[I. L. R. 15 Bom. 13 


, 1S27~XVII. 

See Mamlatdae, Jurisdiction of. 

[I. L. R. 14 Bom. 372 

, 1827- XXIX, appear under— 

Sec Service Tenure. 

[I, L. R. 17 Bom. 431 

— , ss. 4, 6. 

See Pensions Act, s. 4. 

[I. L. R. 17 Bom. 224 

BOMBAY REVENUE JURISDICTION 
ACT (X OF 1S76), s. 4. 

See Jurisdiction of Civil Court — 
Pent and Peyenue Suits, Bom- 
bay. 

[I. L. R. 17 Bom. 681 

j g, 4. — lumliatwn — Llmitatioi Act, 3877, 

Art, 120 — AitacUment for arrears of land rove- 
Suit for declaration that order of forfeiture 
ims illegal— Bomlay Bldrlct Police Act {Bombay 
Act Vil of 1867), .9. i:— Punitive 'police g^ost.^ 
The plaintiff was the tahiMar of the village of K, 
At the end of the revenue year 1878-79, ic., on 
31st July 1879, the plaintiff w-as a defaulter in 
respect of the assessment payable to Government 
for that year. In November, 1870, a punitive 
police post was established in the village, under 
s, 16 of Bombay Act 711 of 1867, on account of 
the turbulent conduct of the inhabitaubs. Be- 
tween January and April; 1880, the Collector sold 
certain property of the talulidar for arrears of 
revenue, and realized by the sale a sum of 
Rs. 1,608-12-8. This sum was more than sufHcient 
to cover the arrears due for 1878-79 as well as the 
assessment payable for 1879*80, but the Collec- 
tor, after deducting the arrears due for 1878-70, 
applied the rest of the sale-proceeds towards the 
payment of the cost of the punitive post. The 
assessment for 1879-80 having remained unpaid, 
the village was attached on the 1st of July 1880, 
Tinder s. 159 of the Bombay Band Revenue Code 
(Act Y of 1879). .The attachment was followed 
on the 6th January 1881, by an order declaring 
the village to be forfeited under s. 153 of the Code. 
In 1886 the plaintiff filed the present suit against 
Government to recover possession of the village, 
and for a declaration that the order of forfeiture 
was illegal and 'ultra 'vires. The defendant plead- 
ed {inter aha) that the suit was barred under 
s. 4, cl. (c) of the Bombay Revenue Jurisdiction 
Act (X of 1876), that it was also barred by limita- 
tion;— also, that the plaintiff’s claim for a 


BOMBAY REVENUE JURISDICTIOM 
ACT {X OF 1876), s. 4 — concluded, 

declaration that the order of forfeiture was illegal 
was not barred by s. 4, cl. (e) of Act X of 1876, 
as the order of forfeiture could not be considered 
“ a proceeding for the realization of land revenue.” 
The proceeding authorized by law for the realiza- 
tion of land revenue, i.c., the attachment of the 
village, having been taken, no other proceeding 
could legally betaken, as against the plaintiff, till 
the expiration of twelve years from the date oi 
the attachment. Ile.ld, fuifiher, that the claim for 
a declaration that the order of forfeiture was ille- 
gal was not time-barred, as it was governed by 
Art. 120 of the Limitation Act (XV of 1877)* 
Samaldas Bechar Desai ' V . Secretary of 
State for India. 

[I. L. R. 16 Bom. 455 


s 15. 


See Subordinate Judge, Jurisdiction 

OF. 


[I. L. R. 15 Bom. 441 


BOND. 


Sec Interest— O xMTS.sroN to Stipulate 
FOR OR SXII’ ELATED TIME JIAF 

Expired. 

[I. L. R. 13 All. 330 


Sec Interest— Stipulations amount- 
ing TO Penalties or otherwise, 

[I. L. R. 15 All. 232 
[1. L. H.19 Calc. 392 
[1. L. R. 14 Bom. 200 

Sec Mortgage— Form op Mortgages. 

[1. L. R. 14 All. 1G2 
See Stamp Act, 1870, s. 3. 

[I. L. R 13 Mad. 147 
[1. L E. 14 Mad. 18 
[I. L. R. 15 Mad. 103 
[I. L. R. 14 Bom. 611 

•, Assignment of— 

See PtiGHT OF Suit — Contracts or 
Agreements. 

[I. L. R. 14 Mad. 473 


Attestation of— 

See Contract — Alteration of Con- 
tract-Alteration BY Party. 

[I. L. R. 15 Bom. 44 
Endorsement on— 

See Stamp Act, 1879, s. 13. 

[I. U R. 17 Bom. 687 

- Registered and payable by instal- 
ments— 

See Limitation Act, 1877, Art. 116. 

[I. L. R. 18 Calo. 506- 
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BOND — cojioluded, 

, Suit on- 
to CEETIFICATn OF ADMINISTRATION— 
Right to sue or executeDecree 
WITHOUT Certificate. 

[I.Ji. R. 14 Mad. 377 
to Limitation Act, 1877, Art. 66. 

[I. L. R. 14 All. 162 

to Limitation Act, 1877, Art. 147. 

[I. L. R. 15 Bom. 1S3 

r to Valuation of Suit— Appeals. 

[I. L R. 13 Mad. 608 


BOOKS. 

to Evidence— Civil Cases — Miscel- 
laneous Documents— Books. 

[I. L. R. 15 Mad. 241 


BOUG-HT AND SOLD NOTES. 

Bee Contract— Bought and Sold 

Notes, 

[I. L. R. 20 Calc. 854 


Sec Evidence— Civil Cases— Second- 
ary Evidence— Enstamped or 
Unregistered Documents. 

fl. L. R. 14 Bom. 102 

to Evidence— Parol Evidence— Vary- 
ing OR Contradicting written 
Instruments. 

[I. L. R. 17 Calc. 173 


BOUN 'DA.'^Y—conehidjed. 

— , Question of houndary — Eeulence in cases 
of disputed hounda'vy — Onus pvol}andid\ In, ques- 
Boundarj, especially whezfi the dividing 
line in dispute rans through w^ste lands which 
have not been the subject of definite possession, 
the rule as to the burden of proving she affirma- 
tive is not applicable. The litigants are in the 
position of counter-claimants, and both parties 
are bound to do what they can to aid the Court 
in ascertaining the true line. Lukhinarain 
Jagadeb V . Jadu Nath Deo. 

[I. L. R. 21 Calc. 504 
[L. R. 21 1. A. 39 

BOUNDARY-MARKS. 

See Bombay Land Eevenue Act, s. 56, 
[I. L. R. 15 Bom. 67 
BREACH OF THE PEACE. 

to Possession, Order of Criminal 
Court as to — Likelihood of 
Breach of the Peace. 

[I. L. R. 20 Calc. 513, 520 

BRIBE, (OFFER OF.) TO PUBLIC OFFI- 
CER. 

See Accomplice, 

[I. L. R. 14 Bom. 331 

BROACH AND KAIRA ENCUMBERED 
ESTATES ACT. (XXI OF 1881). 

See Public Officer. 

[I. L, R. 14 Bom. 395 

BUDDHIST LAW. 


to Stamp Act, 1879, Sch. I, Art. 46. 

[I. L. R. 14 Bom. 102 


See Burmese Law— Divorce. 

[I. L. R. 19 Calc. 469 


BOUNDARIES. 

, Dispute as to— 

See Bengal Tenancy Act, s. 103. 

[I. L. R. 19 Calc. 641, 643 

See Onus Probandi— Limitation and 
Adverse Possession. 

[I. L.R. 19 Calc. 660 

See Special Appeal— Other Erroijs of 
Law or Procedure — Local In- 
vestigation. 

[I. L. R. 21 Calc. 504 

— , Proof of— 

See Hes Judicata— Matters in Issue. 

[I, L. R. 19 Calc. 312 

BOUNDARY. 

-r , Question of— 

See Bengal Tenancy Act, s. 158. 

[I. L. R. 17 Calc, 277 


BUILDINGS. 

, Erection of. 

to Landlord and Tenant- Altera- 
tion OF Conditions of Tenancy 
—Erection of Buildings. 

[I. L. R. 15 Bom. 71. 
[I. L. R. 16 Mad. 407 

to Landlord and Tenant— Compensa- 
tion FOR Improvements on Land. 

[I. L. R. 17 Bom. 736 

, Occupied for charitable purposes. 

See Bombay Municipal Act (III of 
1888), SS. 143, 144. 

[1. L. R. 16 Bom. 217' 

BULL SET AT LARGE IN ACCORDANCE 
WITH HINDU RELIGIOUS USAGE. 

See Religion, Offences Relating to, 

11. L, R. 17 Calc, 852 

'Theft. 

[I. L. R. 17 Calc. 852- 
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3UR1VIAH COURTS ACT (IX OF 1889), 
ss. oO and 69. 

Insolvent Act, s. 50. 

[I. L, R 19 Gale. 605 

BURMESE LAW— DIVORCE. 

— Burman Buddhists, Law as to Dlvorre among 
— Hiislmid and loife — Buddhist Law — Bhauinia- 
thats, Aiithoritg of—Alena Bganj, Authoritg of 
— Besertion — Procedure.'] In a suit for divorce 
instituted by a Burman husband on the ground 
that his wife had desorbed liim for no reason what- 
ever. and had been living separate fortlie past eight 
•months, refusing to resume cohabitation witii him 
(there loeing no charge against the wife of mis- 
conduct affecting morality or of any bad habits), 
the wife pleaded in defence that the above grouini 
w^as, under Buddhist Law, no ground for a divorce, 
and further pleaded the conduct of the petitioner 
as a justification for her refusal to cohabit with 
him. Iso division of property had taken place 
between husband and wife: — Held, upon a refer- 
ence to the High Court, that upon the hnv as 
administered among Buddhists the petitioner w'as 
not entitled to a divorce. If the plaintiff in a suit 
for divorce governed by the above law establishes 
any of the grounds which the Dbammathats re- 
cognize as good grounds for a divorce, he will be 
entitled to a divorce. The Dbammathats contem- 
.plate grounds justifying a divorce other than those 
mentioned in the judgment of the Special Court 
in Aya Awe v. Ml Sa lAi, riz , other than matri- 
cide, parricide, killing, stealing, shedding the blood 
of a Buddha, rahaii, heresy, and adultery. A 
desertion, properly so-called, by the wife is a good 
ground for divorce by the husband, provided that 
during the period of one year prescribed by the 
jSIenu Kg ay (Bk. v, ch. 17) the husband has not 
supplied anything to the wife. Suits for divorce 
.between Burman Buddhists, being suits of a 
civil nature not governed by the Indian Divorce 
Act, should be commenced by a plaint and nob 
by a petition. The decision of the Special Court 
in Kga Nice v. d\ii 8a Ba observed upon. Pas- 
sages in the Menu Kyay Dhammathat cited and 
commented upon. Moung Tso Min Mah 
Htah. 

[I. L. R. 19 Calc. 469 

BYE-LAWS OF BOMBAY PORT TRUST. 

See Sale of Goods. 

[I. L. R. 17 Bom. 62 

CALCUTTA MUNICIPAL ACT (BENGAL 
ACT IV OF 1876), ss. 280, 281, 282. 

■ Bee Calcutta Municipal Consolida- 
tion Act, 1888, s. 2. 

[I. L. R. 21 Calc. 528 

, S. QA^.—Limitatimi — Accrual of right to 

sue— Suit for damages — A^otlce in loritlng — Conti- 
nuing damage.] The plaintiff in April 1888 sued 
the defendants for damages for injuries caused by 
the defendants’ works to his Tiouse. On the case 
coming on for hearing it appeared that the notice 


CALCUTTA MUNICIPAL ACT (BENGAL 
ACT IV OF 1876;, s. Q67 -concluded. 

of action served upon the defendants was defec- 
tive iu form, and the suit was on the llth Decem- 
ber 1888 dismissed with liberty to the plaintiff to 
bring a fresh suit on the same cause of action. 
On the loth December 1888 the plaintiff serv'ed the 
defendants with a fresh notice, and on the loth 
iMarch 1889 instituted the present suit. It appear- 
ed from the plaintiff’s eviicnee that in the be- 
ginning of December 1SS3 the house had boon 
reduced to such a condition that it was incapable of 
sustaining fiirther damage : — Held, that tine right 
to sue accrued to the plaintiff upon the happening 
of damage by reason of the Biibsiileuct3 arising 
from the defendants’ act ; that the plaintiff had 
not shown that a right to sue upon wdiicli the .‘^uit 
could he maintained had accrued wdthiii throe 
months before the institution of the suit as re- 
' quired s. od7 of the Municipal Act (IV of lS7d), 
and wdthiu the term.s of the notice of the 15th 
December ; and that the suit was tliorefore barred. 
Barleg 'Main Colliery Co. v. Mit(‘heU, h. U. 11 App. 
Ca., 127; L. ft. 14 Q. B. D. 125, di.stinguished. 
P(‘r PiGOT, J. — Brmh/e that, a.s to whotlier, under 
s. 957, <hLtnage arising out of a su])siience rtd'er- 
red to in the notice, but arisiug after the date of 
the notice, could be recovered without fresh notice 
and fresh suit, a liberal constractioii should be 
placed upon s. 857 as to the requirements of the 
notice, Dwarka Nath Gupto v. Corporation 
OF Calcutta. 

[I. L. R. 13 Calc. 01 

CALCUTTA MUNICIPAL CONSOLIDA- 
TION ACT (BENGAL ACT II OF 1888.) 

, s. 2, and ss. 252, 256, 257, 26o—CaB 

eutta Munieipal Act {Bengal Act IV of 187G), ss. 
280, 281, Basil lan'd — Urycney — Trespass — 

Suit for damages.] S. 2, para. 5, of Bengal Act II 
of 1888 the Calcutta Alunicipal Consolidation Act, 
by which Act the former Calcutta Municipal Act 
(Bengal Act IV of 1876) is repealed provides that 
pending proceedings which may have been com- 
menced under any repealed Act shall be deemed 
to have been commenced under the now Act ; bub 
though commenced before the passing of the new 
Act they must, to be effectual, be continued under 
its provisions, and can only be used to enforce 
rights and powers in existence at the time when 
it is sought to enforce them. Where therefore be- 
fore the passing of the Act II of 1888, and whilst 
Act IV of 1876 was in force, the Municipality took 
measures under the latter Act to cleanse hastl land 
which was in an insanitary state, and notwith- 
standing the passing of Act II of 1888, which pro- 
vided totally different preliminaries and procedure 
for the purpose, continued the improvements prac- 
tically under the Act of \ —IIeld, that even if 
the proceedings could be considered, under s. 2 of 
Act II of 1888, to have been commenced un- 
der the new Act, the action of the Municipality 
amounted to trespass for which they were liable 
in damages to the owner of the land. CORPORA- 
TION OF Calcutta v, Jadu Ball Mullick. 

ri‘ L. R. 12 Oalo. 528 
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CALCUTTA MUNICIPAL CONSOLIDA- 
TION ACT (BENGAL ACT II OF 1888) 

— continued, 

, s. 8. 

^ee s. 31. 

[I. L. B. 19 Calc. 198 

, ss. U and 12. 

Bee S. 31. 

[I. L. R. 19 Calc. 195 note 

• 

, ss. 24, 25. 

• Bee s. 31. 

[I. L. R. 19 Calc. 198 

1. — s. 31, and ss. 24, 25 , — ISIuniGiiud election 
— Jo nit -family repreiientationfor rotiny jourposcs — 
Judicial discret ion of Chairmaai as to list if candi- 
dates — Franchise,'] S. 31 of Bengal Act 11 of 1888 
does not impose on the Chairman of the Munici- 
pality the duty of exercising any judicial discretion 
or taking any judicial action with*regard to the 
list of candidates prepared under that section. In 
this case therefore a rule which had been granted 
on the application of one of the candidates calling 
on the Chairman to show cause why the name of 
another of the said candidates should not be re- 
moved from the list, he being merely the manager 
appointed to vote on behalf of a joint-family under 
s. 21 and not qualified to be elected as a Commis- 
sioner, was di.=:charged by Trevelyan, J. In the 
Matter of Mutty Lal Ghose. 

[I. L. R. 19 Calc. 192 

2. — s. 31, and ss. 11,12.] In a casein 1882 
in which a similar rule had been granted calling 
on the Chairman of the Municipality to show 
cause why the name of I?. J. Mittra should not be 
expunged from the list of candidates for election 
as municipal commissioners, he being merely the 
manager and trustee of certain deloutter pro- 
perty, having no beneficial interest in such 
property and being ineligible for election as a 
commissioner as not coming under s. 11 or 12 of 
the Municipal Act, Norris, J., made the rule abso- 
lute, and directed the Chairman to expunge the 
name from the list of candidates. In the Matter 
OF Eajendra Lall Mitter., 

[I, L. R, 19 CalG. 195 note 

3 31. and ss. 8, 24, 25.] In another case 

in 1889, where a rule had been granted calling on 
the Chairman to show cause why he should not 
forbear from counting certain votes given in 
favour of R. B. Dass, one of the candidates at a 
municipal election, which votes were those of per- 
sons who were merely agents appointed under ss. 21 
and 25 of the Act by joint-families or firms to 
vote, on the ground that they possessed none of the 
qualifications required by s. S, and were not mem- 
bers of such joint-families or firms, and therefore 
had no right to vote. NoRRiS, J., whilst thinking 
that the Legislature intended that a joint-family 
or firm should be represented by one of their own 
members, and that the omission so to provide was 


CALCUTTA MUNICIPAL CONSOLIDA<^ 

TION ACT (BENGAL ACT II OF 1888)^ 

S. ^l~-C07icluded, 

one which might well be taken int-^ consideration 
by the Legislature, held^ that hei-could not put an 
interpretation on the Act which would involve 
the addition to the Act of words which the Legis- 
lature had left out, and therefore discharged the 
rule. In the Matter of the Election of 
Municipal Commissioners for Ward No lO, 
Calcutta. 

ri. L. R. 19 Calc. 198 
, s 412, and ss. 417, ^Id—Bye-laQVS {0)i, 

6, 1— Permit for removal of of'enslve matter or 
ruhhisli — Failure totahe out permit — Continuation 
of ofence.'] Where a milkman who had been 
convicted for not taking out before the 1st Decern' 
her 1891 a half-yearly permit for the half-year 
ending the 31st March 1892, in accordance with 
bye-laws (C) 4, 6, made by the Blnnicipal Com- 
missioners of Calcutta, under the provisions of 
s. 412 of Bengal Act li of 1888, and was charged 
with continuing his offence by failing for the 
space of seven days subsequent to the said con- 
viction to take out the permit whilst still carrying 
on his business of a milkman: — Held, that the 
offence of which he had been convicted of not 
taking out a permit on or before 1st December 
1891, which was complete when that day had 
passed, could not be continued by his omission to 
take out a permit. Queers — Whether it is com*- 
petent for the Municipal Commissioners, by the 
bye-laws made under s. 412, to create the duty or 
obligation of taking out a permit, and whether 
under s. 417 disobedience to such bye-laws con- 
stitutes a punishable offence. Corporation of 
Calcutta v. Jadub Dooley. 

[1. L. R. 20 Calc. 605 ■ 

CALCUTTA POLICE ACT (BENGAL ACT 

IV OF 1866). 

, s. 5 and s. 46. — Deputy Commissioner of 

Police, yoowers of~-Search-warrants in gaming 
cases-'] A Deputy Commissioner of Police ap- 
pointed under s. 5 of the Calcutta Police Act has 
all the powers of the Commissioner of Police, 
subject to the control of that officer, that is to say,- 
the Commissioner may, at any time, set aside any 
of his orders, or he may give either in writing or 
verbally or otherwise any special direction with 
regard to any matter. Apart from such special 
direction, however, any act of a Deputy Commis- 
sioner, provided it be within the powers of the 
Commissioner is valid, and no instructions, either 
in writing or otherwise, or general or in regard to 
specific acts, are necessary to render such act 
valid. A Deputy Commissioner has power to 
issue search-warrants under s. 46 of the Act. 
Forsyth t*. Wilson. 

[I. L. R. 20 Calc. 670 ‘ 

OANARA FOREST RULES, 7, 12 & 23. 

Bee Madras Forest Act, s. 2G. 

[1. L. R. 13 Mad. 2t 
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CANTONME^NT AOT (BOMBAY ACT III 
OF 1867), s. 11. 

See Plaint— Form and Contents of 
hPlaint— Defendants. 

[I. L. a. 14 Bom. 286 

OANTONMENT ACT (III OF 1880), RE- 
PEAL OF. 

Bee Cantonments Act EIII (of 1S89), 

CANTONMENTS ACT (XIII of 1889). 

, S. 2, cl. 2, and S. 10»~jurhfj irtlcm-‘-‘ 

■‘OKder of the Local Government to the contrary — 
Pecunitiry llinlto of Jurlvdlation of Cnntonmcnt 
Court— Cantonments Act (^IIJ t^'lSSO), rcjfcal oft] 
Under s. 10 of the Cantonments Act (XIII of ISSO) 
the Cantonment Judge has jurisdiction up to 
lls. 600 only, in the absence of any order of the 
Local Government to the contrary. In a suit filed 
in the Court of the First Class Subordinate Judge 
of Belgaum, in its small cause jurisdiction, to re- 
cover lls. 172 as arrears of rent, a question having 
arisen whether that Court, the pecuniary limit of 
whose jurisdiction as the Court of Small Causes 
was Pts. .500, or the Court of the Belgaum Canton- 
ment Magistrate invested with small cause powers, 
had jurisdiction to entertain the suit : — Ucld^ that 
the Cantonment Court alone had jurisdiction. By 
Notification No. 2306, published at page 3H of the 
JBomhay Government Gazette for 1887, the pecu- 
niary limit of the (Belgaum) Cautonment Court 
is declared to be lis. 200 ; and the declaration 
•which was made under Act III of 1880 [’which is 
an Act repealed by the Cantonments Act (XIII 
of 1889)] is kept alive by b. 2, cl. 2, of the 
Cantonments Act, and it is, therefore, such an order 
of the Local Government as is contemplated by 
s. lOofActXIll of 1889. Guladchand Moxi- 
iiAM V. Georges, 

[I. L. R. 16 Bom. 702 

CANTONMENT COMMITTEE, SUIT 
AGAINST— 

Bee Plaint— Form and Contents of 
Plaint— Defendants. 

[I. L R. 14 Bom. 286 

CARRIERS. 

Bee Railway Company. 

[I. L. R. 16 Bom. 637 
[I. L. R. 17 Bom. 417, 723 

1.— Carriers Act {II I of >;s. G, 8 — Ifeyli- 

(jcnce — Accidc/if, loss hy — Special contract— 
JDlvlslllllty of contract.] A flat belonging to the 
defendants, carrying goods belonging to the 
plaintiff, was lost by coming into contact with 
a snag in the bed of a certain river, the existence 
of which snag could not have been ascertained 
by any precautions on the part of the defendants. 
The goods -were received for carriage by the de- 
fendants under conditions printed on the back of 
‘•forwarding note” signed by the plaintiff, by 
one of which conditions the defendants protected 
themselves from liability against accident of 


CARRIERS— 

certain particular kinds, and ‘‘ from any accident, 
loss or damage resulting from negligence, kc.” : — 
Held, that the loss was not occasioned by the 
negligence of the defendants ; that the forward- 
ing note “ was a .special contract ” within the 
meaning of the Carriers Act ; that the clause pur- 
porting to protect the defendants from negligence 
was bad as being in contravention of the Carriers 
Act ; but that, nevertheless, the contract was not 
thereby renefered wholly bad, but was divisible, 
being good so far as it j^rovided that the defen- 
dants were nob to be liable for loss by accident, 
but bad so far as it provided that they should not 
be liable for negligence. India General Steam 
NaVICJ ALTON CO. l\ JOYKRISTO SHAIIA. 

[1. L. R. 17 Calc. 39 

2. — Carriers hij rail may, liability of — Ihiilwaif 
Act {I V of 1879), 6'. 210— Xo.v.v by negligence — Com- 
inon carriers — Insarer ~ Act of Godl] A carrier 
by railway is, under Act IV of 1879, liable as an 
insurer of goo>ls entrusted to him, and nob merely 
for los.s occasioned by negligence. CiiOGE.MGL r, 
COMMISSIONEllS FOR THE IH PILO VEMENT OF THE 

Poet of Calcutta. 

[I.L. R. IS Calc. 427 

Q.— Common Carriers — Contract Act{JX of 
ss. 148, 151, Carrier's Act {III of 18G6) — 

Insurers — Railway Acts {IV of 1879) and {IX of 
1890) — Bailees.] That the duties and liabilities of 
a common carrier are governed in India by the 
principles of the English common law on that 
subject, however introduced, has been recognized 
in the Carriers Act (III of 1805). His responsibi- 
lity to thrt owner does nob originate in contract, 
bub is cast upon him by reason of his exercising this 
public employment for reward. His liability ats 
an insurer is an incident of the contra(.‘b bidweeu 
him and the owner not inconsistent witii the pro- 
visions of the Contract Act; and the Law of Car- 
riers partly written and partly unwritten remained 
as before that Act. The Railway Acts of 1879 
and 1890 reduced tlie respon.'-ibility of carriers by 
railway to that of bailees under the Contract Act, 
bub this does not affect the construction of the law 
relating to common carriers and the Act of 1SG5. 
Notwithstanding some general expressions in the 
chapter on bailineuts, a common carrier's rc.-pou- 
sibiliby is nob within the Contract Act 1872. The 
decision of the Calcutta High Court in Aloothoora 
Kant Shaw v. India General Btcam Kariyat ion Co., 
I. L. R. 10 Calc. lOG, approved, and that of the 
Bombay High Court in Kaverjl Tulsidas v. G.I. I\ 
Ballway Co., I. L. R. 3 Bom. 109, not supported, 
Irrawaddy Flotilla Co. i \ Bugwandas. 

[I. L. R. IS Gale. 620 
[L. R. 18 I. A. 121 

4. — Ballway Act (2U^/ 1879), 11 — Ballway 

Gonijiany, liability of — Cirrliuye of gold and silver, 
— Insurance, Increased charge for.] Plaintiffs 
delivered a box of coins for carriage to the 
servants of a railway, and declared the nature of 
the contents at the time of delivery. No demand 
was made on the part of the railway for any 
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^OAHRIERS — concluded, 

increased payment for insurance. The box having 
miscarried : — Tleld^ on the authority of The Great 
Northern Railway Company v. Behrens, 7 H. & 
“N. 950, that the railway were liable for the loss. 
Secretary or State for Indian. Budhu Nath 

PODDAR. 

[I. L. R. 19 Gale. 538 

GARRIERS ACT (III OF 1865). 

See Carriers^ 

[I. L. R. 17 Gale. 39 
[I. L. R. IS Calc. 520 

Bee Eailway Company. 

[I. L. R. 17 Bom. 417 

-CASTE. 

Bee Casesunder Jcrisdiction op Civil 
Courts— Caste. 

CASTE PREJUDICES. 

Bog Right of Way. 

[I. L. R. 16 Bom. 552 

CAUSE OF ACTION. 

Bee Bengal Act YI of 1862, s. 20. 

[1. L, R. 20 Calc. 425 

See Damages — Remoteness of Da- 
mages. 

[I. L. R 15 Mad. Ill 

.Bee Damages— Suits for Damages— 
Torts. 

[I. L. R. 13 All. 98 

Bee Estoppel— Estoppel by Conduct. 

[I. L, R. 17 Bom. 510 

See Ferry. 

[I. L. R. 18 Calc. 652 

Bee Jurisdiction— Causes of Jurisdic- 
tion-Cause OP Action. 

[I. L. R. 15 Bom. 93 
[I. L. R. 17 Bom. 466 

Bee Jurisdiction of Civil Court — 

[I. L. R. 15 Bom. 599 
[I. L R. 21 Calc. 463 

Bee Landlord and Tenant —Forfei- 
ture— Denial of Title. 

[I. L. R. 15 Mad. 123 

Bee. Limitation Act, 1877, s. 23. . 

[I.L. R. IS Calc. 652 

Bee Limitation Act, 1877, Art. 120. 

[I. li. R 14 Bom. 512 


CAUSE OF ACTION— 

See Madras Municipal Act, 1881, s. 47J. 

[I. L. R. 14 Mad. 386 

Bee Cases under Re^.inquishment or 
Omission to Sue poe Portion 
OF Claim. 

See Cases under Res Judicata — 
Cause of Action. 

See Cases under Right of Suit. 

CEREMONIES. 

Bee Cases under Hindu Law— Adop- 
tion — Ceremonies, 

Bee Cases under Mahomedan Law- 
Preemption— Ceremonies. 

CERTIFICATE OF ADMINISTRATION. 

1. Certificate under Bombay Regula- Col, 

tiouYlIIof 1827 ... ... 126 

2. Right to Sue or Execute Decree 

without Certificate ... 127 

3. Nature and Form of Certificate ... 131 

4. Procedure ... ... IS I 

See Right of Suit — Contracts or 

Agreements. 

[I. L. R. 14 Mad. 473 

, Application for— 

Bee Limitation Act, 1877, Art. 178. 

[I. L. R. 19 Calc. 48 

, Conditional grant of— 

Appeal— Certificate of Adminis- 
tration. 

[I. L. R. 13 All. 214 

, Security for— 

Bee Appeal— Certificate of Adminis- 
tration. 

[I. L. R. 20 Calc. 245 

, Suit to set aside - 

Bee Representative of Deceased Per- 
son. 

[ 1 , L. R. 16 Mad. 405 

(1) CERTIFICATE UNDER BOMBAY REGU- 
LATION VIII OF 1827. 

1 . — EjJeet of certificate under Regulatkni VIII 
of s, 7. cl. 2 — Repj'csentative of estate.^ A 

certificate of administration granted under Re- 
gulation VIII of 1827 only indicates the person 
who for the time being is in the legal manage- 
ment of the prooerty in respect of which it is 
granted, hut does not constitute the holder of the 
certificate a representative of the estate for the 
purpose of distributing it amongst his oo-sharers. 
Keshav Jagannath V Narayan Sakharam. 

[I. L. R. 14 Eom, 236 



( 127 ) DIGEST OF CASES. ( 12S ) 


CERTIFICATE OF ADMINISTRATION— 

cojituuicd. 

(1) CERTIFICATE UNDER BOMBAY REGU- 
GULATIO.N VIII OF \^21—conchi(lc(h 

2. — Bombay JRrjiilat}o?i YlJl of 1827, s. 9 — 
Administrators appointed by the Court — Order 
to deliver property — “ Determined ” — “ Finally 
determined'^ — lliglit of appeal — Civil Procedure 
Code {Act XIV of 1882), Q22—Superl?itendence 
of High Court — Illegal exercise of j nr lsdiction.~\ 

S. 9 of Regulation VIII of 3 827 empowers the 
District Court to make an order directing the 
adminisfc^'ators appointed under the Regulation to 
malie over the property, v»lien *‘it has been de- 
termined ” between the rival claimants who is 
the heir of the deceased ; but, to give full effect 
to the object of the Regulation, the word ‘'deter- 
mined” must be understood '‘finally determin- 
ed.” 'Where the Judge considered that he was 
bound to make an order directing administrators 
appointed under Regulation VIII of 1827 to make 
over the property of the deceased to one of the 
rival claimants who was judicially declared to be 
the heir of the deceased : — Held that so long as 
the party against whom the decision in the 
matter of the rival claims was given, had a right 
of appeal, the order of the Judge was oae which 
he could not make under the Regulation, and 
that in exercising his jurisdiction under the Re- 
gulation he had exercised it illegally, and that 
being so, the High Court had power, under s. 622 
of the Civil Procedure Code, to interfere in the 
exercise of its extraordinary jurisdiction. ISH- 
YAMBHAK PANBIT r. VASUDEV PaNDIT, 

[I. L. R. 16 Bom 708 

(2) RIGHT TO SUE OR EXECUTE DECREE 
WITHOUT CERTIFICATE. 

3. — Succession Gcrtifcate Act {VII of 1889), -v. 4 
— Assignee' of mortgaged property — Debtor " — 
Ccrtljieato to collect debts— Mortgagee asking for 
sale of mortgaged gyrogyerty .'] The assignee of a 
property mortgaged is not a debtor within the 
meaning of s. 4, Act VII of 1889; and a mort- 
gagee praying for the sale of the property, and 
asking for no relief personally against the mort- 
gagor, is not bound to take out a certificate under 
that Act before he can obtain a decree. Jtogliu 
Hath SliaJia v. Povesli Nath Pnndari, I. L. R. 15 
Calc. 54, applied in principle. Janald Ballav Sen 

T. Hafiz Mahomed AH Khan. I. L. R. 13 Calc. 47, 
distinguished. Kanchan Modi r. Baij Nath 
Singh. 

[I. L. R. 19 Calc. 386 

4. — Succession Gertifixate Act ( VII of 1889). s. 4 
— Fxeeutlon of decree — Application for execution 
by legal representative lolthout certificate,']^ S. 4 
of the Succession Certificate Act, 1889, merely 
provides that the Court shall not proceed upon an 
application of a person claiming to be entitled to 
execute a decree', except on the production of a 
certificate or other authority of a like nature. 
But it does not follow from that section that an 
application might not be made without the pro- 
duction of a certificate, the certificate being 
supplied during the pendency of the proceedings. 


CERTIFICATE OF ADMINISTRATION— 

continued. 

(2) RIGHT TO SUE OR EXECUTE DECREE 
WITHOUT CERTIFICATE— 

Janald Ballav Sen v. Hafiz Mahomed All KIulji, 
I, L. R. 13 Calc. 47, followed. Brojo Nath 
Surma r. Issw'ar Cpiundra Dutt. 

[I. L. R. 19 CalG. 4S2 

5. — Succession Certificate Act ( VII of 1SS9), -v, I 
— Suit by undivided son of clceeascd creditor — Suit 
on bond.\ A Hindu is nob entitled to sue on a 
bond executed in favour of his undivided father, 
deceased, without the production of a certificate- 
under Actyil of 1889, unless it appears on the 
face of the bond that the debt claimed waas due to 
the joint family, consisting of the father and the 
son. Venkataramanna r. Venkayya. 

[I. L. R. 14 Mad. 377 

6. — Succession Certificate Act ( VII of 1889), 4 
{h] — xipgdirationfor exeeutlonl] Act VII of 1889, 
s. 4, cl. (/y), does not apply to applications to exe- 
cute decrees which were pending at the date of 
the passing of the Act. but it refers to applica- 
tious made after the Act came into force. liAMA 
Rau t, Ohellayamma. 

[I. L. R. 14 Mad. 45S 

7. — Succession Certificate Act ( TT7 of 1889), s. 4 
— Suit by assignee of a debt due to a deceased 
creditor'] One 5 lent a sum of money to the 
defendant and died, leaving an adopted son, who 
assigned the debt to the plaintiff. Neither the 
plaintiff nor his assignor obtained a certificate 
under Act VII of 1889. The plaintiff now sued 
to recover the amount of the assigned debt: — 
Held, that the plaintiff was nob entitled to re- 
cover, no certificate having been obtained under 
Act VII of 1889. Karuppasami r. PruHU. 

[I. L. R. 15 Mad. 419 

8. —Succession Certificate Act ( VII of 1889), s, I 
sub.-s. 1, cl. (b) — Proceedings in execution taken, 
before, and pending at the time at lohich the Act 
came into force.] 01. {h) of sub-section 1 of s. 4 of 
the Snccession Certificate Act (VII of 1889) does not 
apply to applications or proceedings in execution 
of a decree made before and pending at the time 
at which the Act came into force. T^he applica- 
tion therein mentioned must mean one made after 
the Act is in force, and the proceeding of the 
Court in execution must be an initial one under 
that application, and not one in continuation of 
proceedings taken on applications made before 
the Act came into force, Balubhai Dayabhai 
. Nasar bin Abdul Habib Fazlyr 

[I. L. R. 15 Bom. 79 

9. — Succession Certificate' Act {VII 1889), s. 4 — 

Act XXVIl of 1860, 5. 2.] The plaintiffs 

brought a suit to recover a certain sum of money 
due on a mortgage-bond executed by defendant 
No. 1 in favour of their (the plaintiffs’) deceased 
father by the sale of the mortgaged property, as 
well as from the defendants personally. Some 
time after the institution of the suit the parties 
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CERTIFICATE OF ADMINISTRATION- 

continued, 

(2) RIGHT TO SUE OR EXECUTE DECREE 
WITHOUT CERTIFICATE-tfo/iiMW-^^Z. 

compromised the claim. The plaintiffs applied to 
the Court to pass a decree in terms of the com- 
promise. The Subordinate Judge referred the 
question whether a certificate under Act VII of 
1889 was necessary before he could pass a decree 
as applied for: — Reid, that a certificaJbe was neces- 
sary. S. 4 of Act Vl]^ of 1889 distinctly and 
peremptorily forbids any Court from passing a 
decree against a debtor of a deceased person for 
pfiyment of his debt, except on production, by the 
person claiming, of probate or letters of adminis- 
tration. A decree would be ‘‘against the debtor ” 
when passed, although he consented to it. San- 
TAJI Khanderao %■. Ravji, 

[I. L. R. 15 Bom. 105 

10. — Snoeesslon Gertijieate Act,6\ 4 — Application 
of Act —Decree passed prior to Act — Rxecution of 
decree after the passing of Act— Pending proceed- 
ingj] S. 4, sub-section 1, cl. (b) of Act VII of 1889 
is not confined to the execution of decrees passed 
subsequently to the coming into operation of the 
Act : — Held, that the heir of a judgment-creditor 
applying for execution of the decree after Act VII 
of 1889 came into operation was bound to obtain 
a certificate of heirship under that Act. The fact 
that he had already on two occasions presented a 
darlihast which had been disposed of before the 
Act came into force, did not affect the question. 
BalubJiai Dayabhai v. Nasar bin Abdnl Habib 
Fazly, I L. R. 15 Bom. 79, referred to. Chimniram 
Umaji V. Hanmakta. 

[I. L. R. 15 Bom. 265 

11. — Succession Certificate Act, s. i— Debtor of a 
deceased person -Sale of deslwm'klii halt — Vesting 
of the hah in the vendee— Death of the venidee— 
Recovery of the hah by the vendors — Suit for 
damages — Money had and received S. 4 of Act 
VII of 1889 (Succession Certificate Act) prevents 
a Civil Court from passing a decree against a 
debtor of a deceased person for payment of his 
debt, except on production of one or other of the 
documents there mentioned. T and others, who 
were entitled to recover from the Government 
treasury a certain sum on account of deshnuhlii 
hah, sold it to B in 1873 in consideration of a 
debt due to him. B died in the year 1884. In 
the year 1886 T and his co-vendors themselves 
recovered from the Government the said sum, 
which, under the sale-deed, was recoverable by B. 
In a suit brought by the heirs of B to recover the 
amount from T and the other executants of the 
sale-deed : that a certificate under Act VII 
of 1889 was not required to enable the plaintiffs 
to sue. By the sale in 1873 the property in the 
amount of the hak sold had become vested in the 
deceased before his death, but the defendants 
never became his debtors at any time, as the 
amount so assigned was not received by them from 
the revenue authorities till after his death in 1884. 
Eor wrongfully receiving it in 1886, the defend- 
ants could either be sued in damages by the per- 
sons entitled to receive the hah^ or treated as their 
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CERTIFICATE OF ADHINISTRATION— 

continued. 

(2) RIGHT TO SUB OR EXECUTE DECREE 
WITHOUT CmTinGATE/^continued. 

debtors and sued for money had and received to 
their use, Xarayan Bhau Baetaets v. Tatia 
Ganpateao Deshmukh. 

[I. L. R. 15 Bom. 580 

12. — Snceession Certificate Act (^VII 1889) — 
Death of one of two umdlvided brothers— Suit by 
surviving brother and manager for debt due to 
family — Filing award in suit referred to arbitra- 
tlon.l R aud JV were undivided brothers ; 
was the elder, but R was the manager of the 
family property. iV died, leaving a widow and 
three sons, and after his death R sued the defend- 
ant to recover certain debts due to the family. 
The parties referred the dispute to three arbitrators 
appointed by them without the iuterventiou of the 
Court and applied to the Court to have the arbi- 
trators’ award filed. A question having arisen 
whether the award could be filed without a suc- 
cession certificate under Act Vi I of 1889 : — Held, 
that there was nothing in Act VII of 1889 to pre- 
vent the award being filed without a certificate. 
Ramchandra Hari r. Bapu. 

[I. L. R. 16 Bom. 240 

13. — Succession Certificate Act, 5.4 — Undivided 
brothers — Decree obtained by one of two undivided 
brothers— Right of surviving brother to execute 
decree — Certificate of heirship.'] A decree was ob- 
tained by one of two undivided brothers. He 
died, and the surviving brother applied for execu- 
tion of the decree : — Held, that if the debt was 
in its nature a family debt, the right to execute 
the decree would have devolved on him by survi- 
vorship, and not as the heir of his deceased brother, 
aud in that case no certificate of heirship under 
s. 4 of Act VII of 1889 would be necessary ; but 
if, on the contrary, the debt was part of the sepa- 
rate property of the deceased, the applicant could 
only execute the decree as heir, and must, in that 
case, obtain a certificate to enable him to proceed. 
Rag-havendra Madhav V, Bhima. 

[I L. R. 16 Bom. 349 

14. — Suoeession Certificate Act {Yll of 1889), 

— Death tyf plaintiff —Suit continued by legal 

representative before representation tahen out — 
Civil Procedure Code {Aet XIV of 1882), 5 . 60.] 
Where the original plaintiff dies, the suit, since 
the passing of Act VII of 1889, if not under 
s. 60 of the Oivil Procedure Code, may be conti- 
nued by his legal representative, although the 
latter has nob taken out administration to the 
original plaintiff’s estate. All that the defend- 
ant can insist on in such a case is that represent- 
ation shall be complete before decree. Torre- 
GROSA VaSQUEZ V. PRAGJI HURJI. 

[I. L. R. 16 Bom. 519 

I ^ 

15. — Succession Certificate Act {VII of 1889), 
s. 4.] Where a party *^applied for leave to sue m 
fornid pauperis to recover assets forming part of 
the estate of a deceased person, and his application 
was dismissed on the ground that he produced on 

5 
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CERTIFICATE OF ADMINISTRATION— 

— coiit'uined. 

(2) EIGHT TO SUE On EXECUTE DECREE 
WITHOUT CERTIFICATE— 

ijertificate uude^ Act VII of 1889 ; — Held, that the 
applicatiomwas wrongly dismissed, no certificate 
being necessary for such a suit. Kammathi 
Mangappa. 

[1. L. R. 16 Mad. 454 

\^. — ^nccessio)i Certificate Act {YIl u/ 1889). 
■ 5 . 4 — Act coming into force while suit was j)e}ullng , 
effect of, on snitSnlt for foreclosure or sale — 
Mortgage hg cond itionat sale.] On 28th March 
1871, the defendant's father borrowed a sum of 
money from the plaintiff’s father and placed him 
in possession of certain laud under an instrument 
of mortgage, which provided for the application 
•of the usufruct in liquidation of the interest and 
then in reduction of the principal ; the instru- 
ment also contained a covenant for the repay- 
ment; in four years, of the balauce that might 
then be due by the mortgagor and a stipulation 
that, on default, the mortgag*or was to surrender 
the property to the mortgagee as if it had been 
sold to him. In IST'l, the mortgagor resumed 
possession without discharging the mortgage-debt. 
The mortgagee having died, his sons, on Itth 
April 1888, filed the present suit on the mortgage 
and prayed for a decree for foreclosure or sale. 
During the pendency of the suit the Succession 
Certificate Act of 1889 came into operation, but 
the plaintiffs obtained no certificate under it: — 
Ileld.^ that the plaintiffs were not precluded from 
ohtuining a decree by reason of their not having 
■obtained a certificate under the abovementioned 
Act. AMMANNA GuRUMUPwTHI. 

[I. L. R. 16 Mad. 64 

17. — Sacccssion Certificate Act {VII a/' 1889), 
s. ^-^Mohunt, decree ohtained, hi/, on heliaJf of 
onuth — Endowment, regyrcsciiUition o/.] A decree 
in favour of a deceased mohunt for costs incur- 
red in proceedings carried on by him on behalf of 
the ninth may be executed by the successor and 
representative of the mohunt without probate, 
certificate, or letters of administration being 
obtained. Jogendronath Bharati r. Ram 
Chukder Bharati. 

[I. L. R. 20 Calc. 103 

(3) NATURE AND FORM OF CERTIFICATE. 

18. — Succession Certificate Act {VII of 1889) 
— Grant of a joint certificate f\ Under the provi- 
sions of the Succession Certificate Act (VII of 
1889), a joint certificate to recover debts cannot 
be granted. Madan Mohan v. Ranidlal, I. L. R. 
5 All. 195, and Janmalai v. Hastuhal, I. L. R. 
11 Bom. 179, referred to, Lonaghand Ganga- 
EAM Marwadi n . Uttamchahd Gangaram 
Marwadi. 

[I. L. R. 15 Bom. 684 

(4) PROCEDURE. 

1^.— Succession Certificate Act {VII of 1889), 
■ss, 1, 4 and Question of validity of will — Re^ 
maud, order off K F and K A applied to the Dis- 


CERTIFICATE OF ADMINISTRATION— 

concluded. 

(4) PROCEDURE — concluded. 

trict Court for a certificate of administration 
under* s. 6 of Act VII of 1889 to enable them to 
collect the debts due to one P, deceased. They 
alleged that P had made a will appointing thorn 
trustees to collect his debts. E also applied for a 
certificate on the ground that she was P's heir. 
She disputed.the genuineness of the alleged will. 
The District Judge rejected both the applications 
on the ground that the validity of the will could 
not be settled in a summary proceeding. On 
appeal the High Court remanded the matter f^r 
rehearing, holding that the District Judge had 
jurisdictiou to decide upon the genuineness of the 
will. At the rehearing B withdrew her applica- 
tion, but the Judge held that as K F and K ..I 
claimed a certificate as executors of the will and 
noc as heirs, they should take out probate of tlm 
will. He, therefore, refused their application. 
On appeal to the High Court, hold, that the 
duty of the District Judge in carrying out the 
remand order of the High Court was confuied ex- 
clusively to determining wdiethcr the applicants 
or the heir wnis entitled to the cc'dHieate, and 
that he could not refuse the certificate simply 
because the applicants might have asked for pro- 
bate, as the case did not fall under cl. 4 of b. 1 of 
Act VII of 1889. Kalidas Fakircuand c. Bai 
Mahali. 

[I, L. R. 16 Bom. 712 

CERTIFICATE OP ATTENDANCE AT 
LECTURES. 

Sec Forgery. 

[I. L. R. 15 All. 210 

CERTIFICATE OP ENTRANCE TO UN- 
COVENANTED SERVICE FAMILY 
PENSION FUND. 

See Stamp Act, 1879, s. 3, Ci.. 15. 

[I. L. R. 19 Calc. 499 

CERTIFICATE OF GUARDIANSHIP. 

See Evidence Act, s. 35. 

[I. L, R. 17 Calc. 849 

Sec Guardian — Appointment. 

[I. L. R. 13 All. 78 

See Minor— Custody of Minors. 

[1. L. R. 12 All. 213 

, Order for— 

See Minor— Representation of Minor 
IN Suits. 

[I, L. R. 17 Calc. 347 

CERTIFICATE OF POLITICAL AGENT. 

See Jurisdiction of Criminal Court-— 
General Jurisdiction. 

[L L. R. 13 Mad. 423 
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CERTIFICATE OF SALE. 

See Hindu Law— Joint-family— Sale 
OF Joint-family Peoperty in 
Execution, &c. 

[I. L. R. 13 Mad. 47 

See Public Demands Recovery Act, 
S. 2 

[I. L. R. 21 Calc. 350 

See Sale in* Execution of Decree- 
Purchasers TITLE OF — Certi- 
ficates OF Sale, 

[I. L. R. 16 Mad, 208 
[I. L. R. 17 Bom. 375 

See Stamp Act, 1879, Sch. I, Art. 16. 

[I. L. R. 15 All. 107 

Irregular description in. 

See Minor— Representation OP Minor 
IN Suits. 

[I. L. R. 20 Calc. 11 

CERTIFICATE OF TITLE. 

See Sale for Arrears of Revenue- 
Setting ASIDE Sale — Irregu- 
larity. 

[I. L. R. 18 Calc. 125 

CERTIFICATE REQUIRED BY RULES 
UNDER STAMP ACT. 

See Stamp Act, 1879, s. 3, 

[I. L. R. 18 Calc. 39 

See Stamp Act, 1879, s. 21. 

[I. L. R. 15 cm. 532 

See Stamp Act, 1879, s. 61. 

[I. L. R. 18 Calc. 39 

CERTIFICATE UNDER BENGAL ACT 
VII OF 1880. 

See Limitation Act, 1877, s. II. 

[I. L R. 20 Calc. 264 

See Public Demands Recovery Act, s. 8 

[I. L. R. 20 Calc. 264 

See Public Demands Recovery Act, 
SS. 21, 22. 

[I. L. R. 17 Calc. 414 
[I. L R. 20 Calc, 826 

CESS, 

See Appeal— Acts— Bengal Tenancy 
Act 

[I. L. R. 20 Calc. 254 
[1. L. R. 21 Calc. 132 

See Bombay Act III of 1869, s. 8, 

[I. L. R. 17 Bom. 54, 422 


CESS — ^ 0 n t i n u eel , 

1. — Gess Act (^Bengal Act IX of 1880) — 
Denumds Recovery Act {Bengal Act VII of ISSO) 
s. 10 — Personal debt — Recovery of cesses — Pro^ 
perty belonging to a person not recorded as pro- 
prietor.l An amount due on accc'int of cesses 
under the Bengal Cess Act, 1880, is only a personal 
debt, and cannot properly be recovered under the 
Public Demands Recovery Act, 1880, from the 
property on which it is assessed, when such pro- 
perty belongs to a third person who may not have 
been recorded as proprietor under Bengal Act VIj 
of 1876. Shekaat Hosain r. Sasi Kae. 

[I. L. R. 19 Calc. 783 

2. — Gonstruction of Act XIX of abolishing 

cesses on trades — Rombay town datics.'] On a 
question whether a cess of two annas per candy 
on all cotton bought in, and exported from, 
Broach, paid by the buyer, according to usage 
from time immemorial, to a temple in that town, 
was abolished by Act XIX of 1811 : — iff ZrZ, that 
it was a cess of a mixed kind, local and indirect, 
upon the trade of a cotton buyer carried on in 
Broacli, attaching when he bought cotton in that 
town for exportation, and that it fell within the 
meaning of that Act, so chat the right to claim 
it had been thereby abolished. Ealyanraiji 
Mofussil Company. 

[I. L. R. 14 Bom. 526 
[L. R. 17 I. A. 103 

3. — Ahmibs, meaning of — Long period of pay- 
ment of abioahi — Effect of ss. 54, 55 and 61 of 
Regulation VIII of T793.] Payments over and 
above rent, and described as abioabs in the zemin- 
dari accounts, for which, as abwabs, the tenant 
was sued, were held to be rightly treated as ab- 
wabs and not as forming part of the rent fixed. 
They were held not to be recoverable from the 
tenant, although they had been paid for a period 
of unknown length, and according to a long 
standing practice, not having been, if payable at 
the time of the permanent settlement, consoli- 
dated with the rent, as they should have been if 
then payable, under s. 54 of Regulation YIII of 
1793. Not haviug been so consolidated, they could 
not be recovered under s. 61. If not payable at 
the time of the permanent settlement, they came 
under the term of new abwabs, and in that case 
were illegal under s. o5. TiLUKHDARi SfNGH v, 
Chulhan Mahton. 

[I. L. R. 17 Calc. 131 
[L. R. 16 I. A. 152 

Affirming CHULHAN Mahton Tilukdabi 
Singh. 

[I. L, R 11 Calc. 175 

4. — Illegal cess — Asul and abwab — Rent^Ben- 
gal Tenancy Act ( VIII of 1885), ss. 8 (6), 74 — 
Bengal Reg. VIII of 1793, ss. 64, 55, 57, 58, 61— 
Bengal Beg. V of 1812, ss. 2, 3.] In a suit for 
rent at the rate* of Rs. 22-2 per annum the de- 
fence was that the yearly rent was not Rs. 22-2, 
but Rs. 18-10-6, and that the difierence was 
made up of certain illegal cesses such as sarak, 
neg and hliurnch, which had been paid for a long 
time with the rent and without specification in 
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CE S S — 

the rent receipts. Both the lower Courts found 
that Rs. l8-10-%was the defendant’s asiil jama: — 
Bold, by the Full»BenQh, upon a review of the his- 
tory of ahwahs: — That the amounts sued for under 
the head ot^a7'ak, neg and hhurucli were aVwahs, 
and were therefore not recoverable, and that all 
additions to the actual rent under the denomina- 
tion of abinabs are illeg'al, and any agreement to 
pay them is void. Pudma Nund. Siagh v. Paij 
Nath Siagh, I. L. R, 15 Calc, 828, dissented from. 
Per Pethrram. C.J. — The law, whether under 
the Regulations, or the Bengal Tenancy Act, or 
as laid down by the Privy Council in TiUclidhaH 
Singh Y. ChulJtnn MaMon^ I. L. R. 17 Calc. IBl ; 
L. R 16 I. A, 152, is the same, namely, that no 
imposition under any name whatever shall be re- 
covered from the tenant for or on account) of the 
occupation or tenure of the laud beyond the sum 
which has been fixed for rent, whether that sum 
has been paid by agreement or by judicial deter- 
mination between the landlord and the tenant. 
Any contract, whether express or implied, to pay 
anything beyond that sum, under any name what- 
ever, for or ill respect of the occupation of the 
land cannot be enforced. The case of Puilma 
Niind Singh v. Baij Nath S'uigh has been over- 
ruled by the Privy Council in Tiluhdkarl Singh v. 
Chnltan Nahton. Per Ghose. J — If in* any 
given case the Court finds that any particular sum 
specified iu the lease, or agreed to be paid, is a 
lawful consideration for the use and occupation 
of any land, that is to say, if it is really part of 
the rent although not described as such, the Court 
would be justified in holding that it is not an 
ahwab and is recoverable by the landlord. Pudma 
Nund Snigh v. Palj Nath Singh, I. L. R. 16 Calc. 
828 , explained. Radha Prosad Singh v. Bal 
Kowar Koeri. 

[I. L. R, 17 Calc. 726 

CESS ACT. 

See Bengal Cess Act (Bengal Act IX 
OP 1880). 

CHAIRMAN. 

See Company— Meetings and Voting. 

[I. L. R. 15 Bom. 164 

, of Calcutta Municipality, discretion 

of. 

See Calcutta Municipal Consolida- 
TioN Act, s. .81. . 

[I. L. R. 19 Gale. 192, 195 note, 19S 

See Specific Relief Act, s. 46. 

[I. L. R. 19 Gale. 192, 195 note, 198 
, of Municipality as Magistrate. 

See Magistrate. Jurisdiction op — 
General Jurisdiction. 

[I. L. R, 15 Mad. 83 

, of Municipality, delegation of pow- 
ers of. 

See Bengal Municipal Act, 1884, s. 46. 

[I, D. R. 20 Calc. 448 


CHAMPERTY. 

1 . — Mortgage — Eiiudty of redemption, as^.^lgnment 
of — Suit on> .nich assignment — Pnhlit‘ policy, 
assignment 7iot opposed The plain till sued, as 
the assignee of the equity of redemption, for ac- 
count and redemption, alleging that the lands in 
dispute had been mortgaged to the defendant in 
1844 by the ancestor of his (the plaintiff’s) as- 
signor. The defendant admitted the mortgage, 

■•but setup an unregistered (release) 
of the equity of redemptioji, dated 1865, alleged to 
have been passed to him by the father of the 
plaintiff’s assignor for a consideration of Rs. SOO. 
He also contended that the plaintiff’s assignmeirt 
was champertous, and made with the view of 
depriving him of the property. The Court of First 
Instance held that the assignment was ‘‘a gam- 
bling transaction and entered into with the object 
of gaining the spoils of an unrighteous liiigation, 
and null and void as opposed to public polic 3 ^” 
and that the release set up by the defendant could 
not be given in proof for want of reiristration, 
and, therefore^ rejected the plaintiff’s cinim. On 
appeal to the High Court: — Held, reversing the 
decree of the lower Court, that althoiuih the trans- 
action might not be a praiseworthy cue Inforo 
coiisceintico, it could not be regarded by a Civil 
Court as one entered into ‘‘with the object of 
gaining the spoils of an unrighteous litigation.’" 
The equity of redemption was an interest in the 
land which it was open to any one to purchase, 
however speculative the transaction might be un- 
der the special circumstances of the case Gopal 
Ramchandra t'. Gangaram Anandishet. 

[I. L. R. 14 Bom. 72 

2. — Agreement' to snpplg money for another per. 
son's suit — Eiveess of the reioard rendering sr/eh 
agreement incgnitahle.l A fair agreement to sup- 
ply money to a suitor to carry on a suit, in con- 
sideration of the lender’s having share of the pro- 
perty sued for, if recovered, is not to be regarded 
as necessarily opposed to public policy, or, merely 
on this ground, void. But in agreements of this 
kind the questions are, {a) whether the agreement 
is extortionate and unconscionable, so as to be 
inequitable against the borrower ; or [b) whether 
the agreement has been made not with the bond, 
fide object of assisting a claim believed to bo just 
and of obtaining reasonable compensation there- 
for, but for improper objects, as for the purpose 
of gambling in litigation, or of injuring others, 
so as to be, for these reasons, contrary to public 
policy. Iu either of these cases, effect is not to be 
given to the agreement. Here, upon the facts, 
the above case (1?) did not arise, and thi.s agreement 
was not contrary to public policy. But this agree- 
ment fell within case («), and the judgment of the 
High Oourtwas affirmed, that the agreement was so 
extortionate and unconscionable, in regard to the 
excess of the reward, that it was inequitable, and, 
therefore, not enforceable against the defendant. 
Ram-Goomar Goondoo v. Chunder Canto ATooherjee, 
I. ti. R. 2 Calc., 233 : D. R. 4 I- A. 23, referred to 
and followed. Mohkam Singh Rup Singh. 

[I. L. R. 15 All. 352 
[L. R. 20 I. A. 127 
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CHAMPERTY — GonoHded, 

3 . — Agreement to share property the subject of 
suit — Glalm for payment for work done and ex- 
penses properly incurred — Agreements not opposed 
to public policy ] The English law of champerty 
is not in force in India. Agreements made by 
claimants of property in litigation to share it with 
others on their obtaining decrees in consideration 
of funds being supplied by the latter for carrying 
on their suits, are not in themselves opposed to 
public policy, nor are t];iey necessarily void. But 
such agreements, when extortionate, are inequit- 
able ; and in that case should not receive effect. 
Although the present suit failed for this last reason, 
still reasonable compensation, under the claim for 
general relief for work done and expense properly 
incurred, could be awarded, as it had been by 
the Appellate Court below. Kaghunath v. Nil 
Xanth. 

[I. L. R. 20 Gale. 843 

s. c. XuNWAR Bamlal u, Nil Kanth. 

[L. R. 20 I. A. 112 

CHARG-E. Col. 

1. Form of Charge ... ... 137 

2. Alteration or Amendment of Charge 137 

^ — , Form of. 

^ee Pknal Code, s. 152. 

[I. L. R. 19 Calc. 105 

Bee Penal Code, s. 475. 

[I. L, R. 15 Bom. 189 

, Framing new or additional charge. 

See Appeal in Criminal Cases— Ac- 
quittals, Appeals prom. 

[I. L. R. 16 Bom. 414 

;i) FORM OF CHARGE. 

1. ^Geimlnal Procedure Code, 1882, ss, 222,223 — 
Particulars to be inserted hi charge.'] A commit- 
ting Magistrate is bound under ss. 222 and 223 of 
the Code of Criminal Procedure (Act X of 1882), 
to insert in the heads of charge sufficient parti- 
culars of time, place, person, and circumstance, 
as will give each of the prisoners notice of the 
matter with which he is charge!. Queen-Em- 
press V. Fakirapa. 

[I. L. R. 15 Bom. 491 

(2) ALTERATION OR AMENDMENT OF 
CHARGE. 

2. — Grhninal Procedure Code., ss. 226, 227 — 
Power of Sessions Judge to withdraw a charge 
framed by him.] The word “alter” ins. 227 of 
the Criminal Procedure Code includes withdrawal 
by a Sessions Judge of a charge added by him to 
the charge on which the commitment had been 
made. Dwarka Lal v. Mahadeo Rai. 

[I. L. R, 12 All. 551 


OHARGrE — concluded. 

(2) ALTERATION OR AMENDMENT OF 
CHARGE -conolude^. 

3. — Gonriction for an offence different from that 
lolth which accused is cParged-^ Extradition— Lex 
fori — Criminal Procedure Code, 1882, 227, 238 

— Penal Code, ss. .395,398, 'S79 — Dacaity — Theft.] 
The accused were subjects of His Highness the 
Gaekwar of Baroda. They were extradited for 
committing dacoityin British India. The Magis- 
trate, who held a prelimioary inquiry into the 
matter, committed the accused to the Sessions 
Court on a charge under s. 398 of the Penal 
Code (XLV of 1860). The Sessions Judge amend- 
ed the charge to one under s. 395, on the ground 
that, as the accused had been extradited on a 
charge under s. 395 , they could be tried and 
convicted only under that section, and no other. 
At the end of the trial, the Sessions Judge find- 
ing that the accused were guilty of theft, but 
not of dacoity, acquitted them : — Held, reversing 
the order of acquittal, that it was competent to 
the Sessions Judge to alter the charge under 
s. 227 of the Code of Criminal Procedure (Act 
X of 1882) and un er s. 238 to convict the ac- 
cused of the minor offence, which the evidence 
established. Held, also, that the Code of Criminal 
Procedure was applicable as lex fori. Queen- 
Empress v. Khoda.Uma. 

[I. L. R. 17 Bom. 369 

CHARGE TO JURY. Goh 

1. Misdirection ... ... ... 138 

See Penal Code, s. 475. 

[I. L. R. 15 Bom. 189 

(1) MISDIRECTION, 

1. — Corroboration — Improper reception of evi- 
dence — Accomplice — Evidence Act (2 of 1872), 
ss. 114, ill. (5), Criminal Procedure Code 

(X of 1882), ss. 337, Letters Patent of^ 1865, 

26 — Review.] Case in which, upon review, a 
certificate having been granted by the Advocate- 
General under s. 26 of the Letters Patent, a convic- 
tion was quashed on the ground of improper recep- 
tion of evidence and misdirection. The accused 
being upon his trial at the Sessions for murder, the 
two principal witnesses for the prosecution were 
G and M, to whom pardons were tendered by the 
committing Magistrate under s. 837 of the Crimi- 
nal Procedure Code, and who had accepted the 
pardons. The Judge read to the jury statements 
(which had not been admitted in evidence) by 
Q and M purporting to have been taken under 
8. 364 : — Held, that the improper reception of 
such evidence constituted a decision erroneous in 
point of law calculated to prejudice the prisoner. 
The Judge further charged the jury that they 
were not to convict upon the evidence of G if 
satisfied that he was an accomplice and uncor. 
roborated ; but coupled the direction with a strong 
expression of opinion that G was not an accom- 
plice. Held, that this constituted a misdirection 
in fact, though, not in form, calculated seriously 
to prejudice the prisoner’s case. Queen-Empress 
i\ O’Hara. 

[I. L. R. 17 Calc. 642 
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CHARGE TO JXJKY—coutlmied. 

(1) 

2 — Pond C()^h\ s. 411 — Pfdaiiihig stoloi pro- 
perty -1 Tile ac<^isfcd were charged with retain- 
ing stolen jiroperty under s. 411 of the Penal Code 
(Act XLV aH 1860). The Sessions Judge in his 
charge to the jury merely directed them to find 
whether the property was stolen, and whether it 
was retained by the accused : — JTeldj that the 
charge w’as defective and amounted to a misdirec- 
tion. The Sessions Judge should have directed 
the jury to find (1) whetlier the property was 
stolen ; (2) whether it wuis dislionestly retained ; 
and (8) whether the accused knew or had reason 
to believe the saine to be stolen property. ITnless 
these questions were found by the jury in the 
affirmative the accused could not legally be con- 
victed of an offence under s. 4il of the Penal 
. Code. Queen-Empress 'v. Balya Somya. 

[I. L. R, 15 Bom. 369 

3. — Penal Oode^ ss. 474, 475 — Posr^-ession of 
forged doeiivients heaving counterfeit marlii^ — In- 
gred tents of the o fence.'] To support a charge 
under s. 474 of the Penal Code, it is necessary for 
the prosecution to prove (1) that the documents 
in respect of which the charge is brought are 
forged ; (2) that the accused knew them to be 
forged ; (3) that he was in possession of them ; 
(4) that he intended that they should be fraudu- 
lently or dishonestly used as genuine ; and (5) that 
each of the documents is of the description men- 
tioned in s. 4GG or s, 467 of the Penal Code. To 
support a charge under the latter part of s. 475 
of the Penal Code, it is necessary for the pro- 
secution to prove (1) that the accused was in 
possession of the papers referred to in the charge; 
(2) tluit the devices or marks were counterfeited 
on them : (3) that the marks were such as are 
used for the purpose of authenticating any docu- 
ment described in s. 467 ; and (4) that "the accused 
intended that the marks should be used for the 
purpose of giving the appearance of authenticity 
to documents either then forged or thereafter to 
be forged. The accused was charged with being 
in possession of forged documents, an offence 
punishable under ss. 474 and 475 of the Penal Code, 
In bis summing up, the Sessions Judge, after 
stating that the documents were admitted by the 
defence to be forgeries, told the jury that the 
only issue they had to decide was whether the 
forged documents were in the possession of the 
accused, and whether the nature of one, at all 
events, of the documents was such as to connect 
them with the accused, being the kind of docu- 
ment h would be likely to have in his house and 
he alone ; and that if they found this issue in the 
affirmative, they must return a verdict of guilty : — 
Held, that the charge to the jury was defective 
and misleading and insufficiently complied with 
the requirements of s. 297 of the Code of Criminal 
Procedure. Queen-Empress v. Abaji Eam- 
CHANLRA. 

[I. L. R. 16 Bom. 165 

4r , — What amo^ints to 'nvisdlrection— Penal Oode, 
s. 366 ■— Question of intention — Kidnapping .] 

In a trial with a jury under s. 366 of the Penal 


CHARGE TO JURY- concluded, 

(1) MISDIRECTION— 

Code, the Judge on the question of intent charged 
the jury in the following words : — It remains 
only to consider the question of intent. The 
charge was that the girl was kidnapped in order 
that she might be forced or seduced to illicit 
intercourse. As to this, it is sufficient to say 
that no other inference is possible under the 
circumstances.r When a man carries off a young 
girl at night from her father’s house the presump- 
tion is that he did so with the intent indicated 
above. It would be open to him, if he had admit- 
ted the kidnapping, to prove that he had 
other object, but no other object is appareim ou 
the face of the facts” : — Held, that this amounted 
to a misdirection of the jury. The question of 
intent was a pure question of fact, but the way in 
which it had been put to the jury left them no 
option but to adopt the view taken by the Judge. 
Queen-Empress v. Huuhes. 

[I. L. R. 14 All. 25 

CHARITABLE BEQUEST. 

See Hindu Law— Will— Construction 
—Charitable Bequest. 

[I. L. R. 14 Bom. 1, 4S2 
[I. L. R. 17 Bom. 351 

‘‘JOHARITABLE PURPOSES.” 

See Bombay Municipal Act III OE 
1888, ss. 143, 144, 

[I. L. R. 16 Bom. 217 

CHARITABLE USES, BEQUEST TO. 

See AVill— Construction. 

[I L. R. 15 Mad. 44S 

CHARITIES. 

See Cases under Right op Suit- 
Charities. 

CHARTER ACT (24 and 25 Viet., c. 104), 
s. 15, 

See Nuisance— Under Criminal Pro- 
cedure Code. 

ri. L. R. 19 Calc. 127 

CHARTER-PARTY. 

1 . — M Isdescrlption of tonnage of sit ip — Mlsrep re* 
sentation in contract — Gontnict Act {IX of 1872), 
ss, 10, 13, 14, 18. 19 — Gorulltlon precedent,] The 
defendants in Bombay chartered a ship from the- 
plaintiffs which was described in the charter-party 
as of the measurement of about 2,700 — 2,800 tons, 
nett register. The ship had never been in Bombay, 
and was wholly unknown to the defendants. 
Evidence was given that in the negotiations for 
the charter-party the plaintiffs stated to the de- 
fendants that the ship was certainly not more 
than 2,800 tonnage register. She, however, turn- 
ed out to be of the registered tonnage of 3,04J 
tons, and the defendants refused to accept her in 
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CHARTER-PARTY — continued. 

fulfilment of the charter-party: — Hdd^ by Par- 
sons, J., that the d-!fendauts were entitled to treat 
the contract as void by reason of the erroneous 
statement of the plaintiffs with regard to the size 
of the ship. (Contract Act IX of 1872, ss. 10, 13, 
14,18, 19.) Held, on appeal, by Sargent, 0. J., 
and Parran, J. (1) that the representation in the 
charter-party as to the tennage of the vessel was 
intended to be a substantive part of the contract 
between the parties ; (2) that the “Statement in 
the contract was a corn^lition precedent of which 
the defendants were entitled to avail themselves 
whether or no they would have suffered loss had 
they accepcedthe ship; (3) that the facts justified 
the defendants in repudiating the contract. 
Oceanic Steam Navigation Company i\ Soon- 

DERDAS DhURUMSEY. 

[I. L. R. 15 Bom. 389 

Afdrming the decision in S. 0. 

[I. L. R. 14 Bom. 241 

^.—•Optional clause — Choice of joorts to load 
cargo — Election of port. The plaintiff chartered 
the defendants’ ship to proceed from Bombay to 
Jedda and thence carry a cargo of pilgrims 
to Calcutta. The charter-party contained the 
following clause : — “ Owners to have the option of 
requiring the charterer to ship salt at Ras Rawaya 
or at Aden to fill up the lower holds of the 
steamer, at a lump sum of Rs. 12,000 payable 
before delivery at the port of discharge. Rs. 2,000 
to be deposited by the charterer on account of the 
above freight, out of which Rs. 1,500 to be paid 
here (Bombay) -48 hours before sailing, and Rs. 

■ 500 before departure of the steamer from Jedda.” 
Before the ship left Bombay the plaiiitiS was 
called upon to pay and paid the Rs. 1 ,500 advance 
freight. On the ship’s arrival at Jedda the plain- 
tiff was required by the defendants’ agent to name 
the port where he intended to load the salt, and 
pay the Rs. 500 named in the charter-party, 'i he 
plaintiff, in reply, named Aden and paid the 
Rs, 600, which the defendants’ agent acknow- 
ledged as received ‘‘for filling up salt to go to 
Aden.” This was on the 22nd July, The captain, 
however, believing that the plaintiff would not 
find salt at Aden for Calcutta, refused to sail to 
Aden to load the salt, unless the expense of going 
there and returning to Jedda for the pilgrims was 
guaranteed by the plaintiff, which the plaintiff 
refused to do. Subsequently, on the 30th July, 
the captain on the instructions of the defendants, 
informed the plaintiff that the choice of the port 
to load salt was with the defendants, and that 
they named Ras Rawaya as the port where the 
plaintiff was required to load his salt, and refused 
to go to Aden. The plaintiff refused to go to Ras 
Rawaya. There was, to the defendants’ know- 
ledge, no salt at Ras Rawaya. There was plenty 
of salt at Aden, though none offering for Calcutta, 
owing to the prices ruling at the latter port. The 
captain refusing to load the pilgrims unless the 
balance of the Rs, 12,000 salt freight was paid in 
advance, the plaintiff paid it, and brought this 
suit to recover the whole of the >aid sum : — Held, 
that the plaintiff was entitled to succeed (i) 
because by the true construction of the contract 


CHARTER-PARTY— 

the choice of the port must be taken bo be with 
the plaintiff, who had to do all that was necessary 
to provide the salt ; the option by the con- 

tract to the owners being as whether they 
should require salt to be loadeil or not ; and (ii) 
because, if the election of the port wTcs with the 
defendants they, through their agent at Jedda, 
conclusively determined their election in favour 
of Aden at latest on the 22nd July when they ac- 
cepted the Rs. 530 ‘“for filling up salt to go to 
Aden.” Abdul Rahman Allarakhia r. Hasan- 

BHOY ViSRAM. 

[I L. R. 16 Bom. 501 


3. — Ollstake in date — Mi stahe mutual or 'unlla-' 
teral— Recti feat ion or rescission of contraot.'\ 
The plaintiffs required a steamer to sail from 
Jedda fifteen days after the Hajf in order to 
convey pilgrims returning to Bombay. They char- 
tered a steamer from the defendants in June 
1891 for that purpose. The defendants char- 
tered their steamers by English dates. The date 
inserted in the charter-party was ‘’the 10th Au- 
gust 1892 (fifteen days after the Ilaj''). ’‘The 
10th August 1892 ” was •. iven or accepted by the 
plaintiffs in the belief that it correspoiide<l with 
the fifteenth dav after the H<{j. The defendants 
had no belief on the subj^^ct, and contracted only 
with respect to the English date. The lOfch Jul^ 
1892, and not the lOch August 1892, in fact cpr> 
responded with the fifteenth day after the Haj^ 
On finding out the mistake in .March 1892, the 
plaintiff brought t iis suit for rectification of the- 
charter-party bv the insertion of the cor eot date, 
the 19th July 1892. instead of the erroneous date,^ 
the lOth August 1892. Meanwhile the defend- 
ants had let all their steamers, and could not 
give the plaintiff one for the 19th July 1892 : — 
Held, that the agreement was one for the lOfcb 
August 1892, and that, as that date was a matter 
materially inducing the agreement, there could 
be no rectification, but only cancellation, even if 
both parties were under a mistake. Held, fur* 
ther, that the mistake was not mutual, but on the 
plaintiffs’ part only ; and, therefore, there could 
be no rectification. A plaintiff seeking rectifica- 
tion must show that there was an actual concluded 
contract antecedent to theiustrumeut sought to be- 
rectified, and that such contract is inaccurately" 
represented in the instrument. Abdul Rahm^lN 

Allarakhia y. Bombay and Persia Steam 
Navigation Company. 

[I. L. R. 16 Bom. 561 


CHEATING-. 

See Forgery. 


[I. L. R. IQGalo. 3SO' 
[I L R. 13 Mad. 27 
[I. L, R. 15 All. 210' 


— Cheating hy personation — Penal Code {Act 
XLV of IS'SO), ss. 415, ■^XO^Registration of false 
dicorce -Bengal Act I of 1876.] To constitute 
the offence of cheating under s. 415 of the Penal 
Code, the damage or harm caused, or likely to be 
caused, to the person deceived in mind, body,. 
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reputation, or property must be tlie necessary 
consequence of the act done by reason of the 
deceit practisec^ or must be necessarily likely to 
follow therefroti;^ Where, therefore, certain per- 
sons were charged under s. 419 of the Penal 
Code, one with personating another person before 
a Registrar, and the others with abetting f^uch per- 
sonation and causing the Registrar to register a 
divorce under the provisions of Bengal Act I of 
1876 with the wife of the personated person, and 
where the lower Courts convicted the accused 
under that section, holding that as such regis- 
trations were voluntary and a source of gain to 
the Registrar, harm was caused to the Registrar 
in mind and reputation by registering false di- 
vorces as well as by losing his fees in the future 
through persons being less likely to avail them- 
selves of his services, and that therefore an 
offence under the section had been committed, 
held, that the possibilities contemplated by the 
lower Courts were too remote ; that the facts did 
not constitute an offence under the section ; and 
that the conviction must therefore be set aside. 
Mojev V. Qcebn-Empress ; Sabya Nashyo V. 
Queen-Empbess. 

[I. L. R. 17 Calc. 606 
CHEQUE, PAYMENT OF. 

See Bankeb and Customer. 

[L. R. 18 I. A. in 

OHILB. 

See Custody of Child. 

, Evidence of. 

See Oaths Act, s. 13. 

[I. L. R. 16 Bom. 359 

CHILD-WIFE, 

See Hurt— Grievous Hurt. 

[I. L. R. 18 Calc. 49 

CHOTA NACPORE ENCUMBERED ES- 
TATES ACTS (VI OF 1876, AND V OF 
1884). 

See Specific Performance— Specific 

PERFOEMJk.^'CE ALLOWED. 

[I. L. R. 17 Calc. 223 

See Statutes, Construction of. 

[I. L, R. 20 Calc. 609 

, ss. 3, 7, and Act V of 1884.— Estate 

Act (IX of l8Sd) 6% I, cl. 4 — ''Debts and liabili- 
ties f meaning of — Process inolnding stommons ] 
The Chota Nagpore Encumbered Estates Act (VI 
■of 1876), as amended by Act V of 1884 (which by 
Act IX of 1886 is applied to the Deo estate in the 
district of Gaya subject to certain modifications), 
is intended to afford relief to holders of land in 
Chota Nagpore (and in the Deo estate) in respect 
of all debts and liabilities to which they were 
(immediately before the publication of the vesting 
order) subject, or with which their property was 


CHOTA NACGPORE ENCUMBERED ES- 
TATES ACTS (VI OF 1876, AND V OF 
1884), ss. 3, 7— concluded. 

(at the time of the publication of the vesting 
order) charged, other than debts due or liabilities 
incurred to Government. The effect of the second 
portion of s. 3 is to bar all suits institute'! after 
the vesting order is made and whilst it is in force. 
S. 7 of the Act applies mutatls mutandis to create 
a bar in respect of the debts dealt with in s. 1, 
cl. 4 of the Deo Estate Act, 1886. The result of 
ss. 3 and 7 of Act VI of* 1876, when read with 
regard to the whole scope of the Act, is that suits 
or proceedings to enforce such debts or liabilities 
as are comtemplated by the Act. that is, other thaA 
debts due or liabilities incurred to Government, 
are, if pending at the time of the vesting order, 
barred ; if instituted after it, in respect of such 
debts and liabilities, null and void in their incep- 
tion. Kameshar Prasad r. Bhikhan Narain 
Singh; Bhikhan Narain Singh v, Kameshab 
Prasad. 

[I. L. R. 20 Calc. 609 

CHOTA NAG-PORE TENURES ACT (BBN- 
G-AL ACT II OF 1869). 

See Evidence— 'Tvil Cases— Miscella- 
neous Documents— Registers. 

[I. L. R,19 0alc. 91 

CIVIL PROCEDURE CODE (ACT XIV 
OF 1882). 

, s. 2. 

See Appeal— Acts— Bengal Tenancy 
Act. 

[I. L. R. 19 Calc 485 
See Cases under Appeal— Decrees. 

See Appeal —Default in Appearance. 

[I. L. R. 16 Bom. 23 
[I. L. R. 15 All. 359 

See Letters Patent, High Court 
N.-W. P., CL. 10. 

[I. L, R. 15 All. 359 

, 3. 11 

See Bengal Tenancy Act, s. 174. 

[1. L, R. 18 Calc. 481 

See Compromise — Compromise op 
Suits under Civil Procedure 
Code. 

[I. L. R. 15 Bom. 594 

See Cases under Jurisdiction of 
Civil Court. 

See Right of Suit— Office or Emolu- 
ment. 

[I. L. R. 17 Calc. 906 

, s. 13. 

See Endowment, 


[I. L. R. 14 Mad. a 
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CIVIL PROCEDURE CODE (ACT XIV 
OF 1882), s 13— cotitimied. 

See Estoppel— Estoppel by Judg- 
ments. 

[I. L. R. 14 All. 64 

See Malabar Law— Joint-Family. 

[I. L. R. 15 Mad. 8 

See Cases under Res Judicata. 

, S. 14. 

See Foreign Court, Judgment op. 

' [I. L. R. 15 Mad. 82 

, s. 15. 

See District Judge. Jurisdiction of. 

[I. L. R. 15 Mad. 241 

See Small Cause Court, Mofussil— 
Jurisdiction — General Cases 

[I. L. I2. 13 Mad. 145 

See Subordinate Judge, Jurisdiction 
of. 

[I. L. R. 17 Calc. 155 

, s. 16, 

See Jurisdiction— Suits for Land. 

[I. L. R. 17 Bom. 570 

See Munsif, Jurisdiction op. 

[I. L. R. 19 Calc. 8 

See Recorder of Rangoon, Jurisdic- 
tion OF. 

[L L. R. 20 Calc. 689 

See Sale in Execution op Decree- 
Invalid Sales— Want of Juris- 
diction. 

[I. L. R. 17 Calc. 699 

, s. 37. 

See District Judge, Jurisdiction op. 

[I. L. R. 12 All. 213 

See Minor— Custody op Minors. 

[I. L. R. 12 AIL 213 

, s. 25. 

See Jurisdiction— Question of Juris- 
diction — Consent of Parties 
AND Waiver op Jurisdiction. 

[I. L.R.13 Mad. 211 

See Transfer op Civil Case. 

[I. L. R. 13 All. 324 

, s. 26. 

See Misjoinder. 

[I. L. R. 16 Bom. 119 


CIVIL PROCEDURE CODE (ACT XIV 

OF 1882)- continued, 

, s. 27. 

See Limitation Act, 18^", s. 22. 

[I. L.^R. 17 Bom. 413 

See Parties — Adding Parties to 
Suits— Plaintiffs. 

[I. L. R. 17 Bom. 413 

, s. 30. 

See Parties— Suits by some op a Class 
AS Representatives op Class. 

[I. L. R. 14 Mad. 67 
[I. L. R. 20 Calc. 397 

, s. 30. 

See Plaint— Verification and Signa- 
ture. 

[I. L. R 17 Calc. 580 

, s. 31. 

See Misjoinder. 

[I. L. R. 16 Bom. 119 

See Multifaeiousness. 

[I. L. R. 14 Mad, 103 

, s. 34. 

See Misjoinder. 

[I. L. R. 16 Bom. 119 

See Plaint— Verification and Signa- 
ture. 

[L L.R.37Cale. 580 

, s. 39. 

See Pleader— Appointment and Ap- 
pearance. 

[I. L. R, 15 Mad. 135 

, s. 42. 

See Res Judicata — Matters in Issue. 

[I. L. R. 19 Calc. 159 

, s. 43. 

See Endowment. 

[I. L. R. 14 M:ad. 1 

See Execution of Decree— Applica- 
tion FOR Execution and Powers 
OP Court. 

[I. L. R. 18 Calc. 515 

See Cases under Relinquishment op 
OR Omission to sue for Portion 
OF Claim. 

See Res Judicata— Competent Court. 

[I. L. R. 16 Mad. 481 

See Res Judicata— Estoppel by Judg- 
ment. 

[I. L. R. 14 Mad. 365 



( H7 ) 


DIGEST OF CASES. 


CIVIL PKOOEDURE CODE (ACT XIV 

OF 1882), s. ^^—coiitimicd, 

S<^e Res JudiCxIta— Matters in Issue. 

[I. L.R. 19 Calc, 159 

^ u 

See Res Judicata — Parties Same 
* Parties or their Representa- 
tives. 

[I. L. R. 14 Bom. 408 

, s. 44. 

See Joinder of Causes of Action. 

[I. L. R. 14 Mad. 2S4 

See Relinquishment or Omission to 
SUE FOR PoE'iTcN OP CLAIM. 

[I. L. R. 19 Calc. 615 

, s. 45. 

See Multifariousness. 

[I. L. R. 14 All. 531 

, s. 50. 

See Certificate of Administration- 
Right TO Sue or Execute De- 
■ cree without Certificate. 

[1. L. R. 16 Bom. 519 

See Valuation of Suit— Suits. 

[I. L. R. 16 Bom. 416 

, s. 51. 

See Plaint— Verification and Signa- 
ture. 

[I. L. R. 21 Calc. 60 

, s. 52. 

Sec Plaint— Verification and Signa- 
ture. 

[I. L. R. 15 All. 59 

, s. 63. 

See Plaint- Amendment of Plaint. 

[I. L. R. 16 Mad. 319 
[I. L. R. 20 Calc. 805 

, s. 64. 

See Court-Fees Act, ss. 10, 11. 

[I. L. R. 12 All. 129 
See Limitation Act, 1877 s. 4. 

[I. L. R, 15 All. 65 
[I. L. R. 20 Calc. 41 
See Plaint— Amendment op Plaint. 

[I. L. R. 16 Bom. 263 

1. — s. 54. — Plaint insufficiently stanvjyed — 
Poiver of Con7‘t to yraoit tmie for mailing good 
the deficiency — Limitation.’] When a Court fixes 
a time under c). (a) or cl. (/>) of s. 54 of the Code 
of Civil Procedure, it must be a time within 
limiitation, S. 54 does not give a Court any 
power to extend the ordinarily prescribed period 
of limitation for suits. 3JoU Salin v. Chhatri Las^ 
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CIVIL PROCEDURE CODE (ACT XIV 
OP 1882), s. 54 — continued. 

I. L. R. 19 Calc. 780, and Tahut-nn-nissa Bihly, 
Kisliorce Moloun Boy. I. L. R. 19 Calc. 747, dis- 
cussed Jainti Prasad v. Bachu Singh. 

[I. L. R. 15 All. 65 

2.— s 54, els. (a) anclCb)-and ss. 5S2 and 
683 — Original and Appellate jnrtsdietia/p of 
High Court.'] Cls. (^0 and {h) of s. 51 of the Civil 
Procedure Code which ate declared by s. 058 to 
he inapplicable to the ori|'inal civil jurisdiebion 
of the High Court, are also inapplicable to its 
appellate jurisdiction, notwithstanding the pi’O*, 
visions of s. 682. Balkaran Rai t. Gobind Nath 
Tiwari. 

[I. L. R. 12 All, 129 

, s. 56. 

Sec Court-Fees Act, ss. 10, 11. 

[I. L. R. 12 AH. 129 

, s. 57. 

Special Appeal- Orders subject 
OR NOT TO Appeal. 

[I. L. R 14 Mad. 462 

, ss. 79, 80, 82. 

See Process, Service op. 

[I. L. R. 16 Bom. 117 

, s. 80. 

Sec Summons, Service of. 

fl. L. R. 19 Calc, 201 

, ss. 96 to 109, Ch. VII. 

aScc Execution of Decree — Applica- 
tion for Execution and Power 
OF Court. 

[I. L. R. 15 All. 84 

, s. 99A. 

See Principal and Surety— Discharge 

OF Surety. 

[I. L. R. 14 Bom. 267 

, s. 108. 

See Bengal Tenancy Act, Sch. IU, 
Art 6 

[I. L. R. 21 Calc. 387 
See Limitation Act, 1877, Art. 164. 

[I. L. R. 17 Bom, 507 

See Small Cause Court, Presidency 
Towns — Practice and Proce- 
dure— New Trials. 

[I. L. R. 17 Bom. 507 

, S. 108 and paHe decree — 

Presidency Small Cause Court Act (AT of 1882), 
s. 87 — New trial — Pa-rties, non-appearance of.] 
There is a distinction made by the Code of Civil 
Procedure between cases decided ex jnirte in the 
absence of one of the parties after first hearing, 
and cases decided in the absence of one of the 
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CIVIL PROCEDURE CODE (ACT XIV 

OF 1882), s 108 — contlmied, 

parties at an adjourned hearing. Chapter VII of 
the Code relates to the appearance of parties and 
the consequence of their non-appearance at first 
hearings, whereas Chapter XIII, of which s 157 
forms a part, contains the procedure for the trial 
of a suit on an adjournment after the first hear- 
ing. Where, therefore, a defendant put in an 
appearance in the Small Cause Court at the first 
hearing, and the case was adjourned to* a later date 
for hearing, on which date the case was beard in 
his absence and a decree given against him, lielcl^ 
th^t such a decree was not one made ex '])arte so 
as to enable the defendant to obtain the benefit 
of s. lOS of the Code, but that his only remedy 
was under s. 37 of Act XV of 1882. Sital Haei 
Banerjee V. Heera Lal Chatterjee. 

[I. L. R. 21 Calc. 269 

, s. 111. 

8ed Mortg^age— Accou^its. 

[I. L, R.i3l5 Mad. 290 

See Oases ui^der Set-off. 

Bee Small Cause Court, Presidency 
Towns- Jurisdiction— -Set-off. 

LI. L. R. 21 Calc. 419 

, ss. 121—127. 

Bee Interrogatories. 

fl. L. R. 17 Gale. 840 
[I. L. R. IS Calc. 420 

, ss. 129, 131. 

See Inspection of Documents. 

[I. L. R. 17 Bom. 384 

, s. 136. 

Bee Interrogatories. 

[I, L. R. IS Calc. 420 

, s. 142A. 

Bee Appellate Court— Evidence and 
Additional Evidence on Ap- 
peal. 

[I. L. R. 14 All. 356 

-, s, 154. — Disposal of suit at first hear lag. 1 

A Judge cannot dispose of a suit at the first hear- 
ing if a party appears and objects to the adoption 
of that procedure. Krisnabhupati v. Eama- 

MURTI. 

[I. L. R. 16 Mad. 198 

, s. 156. 

Bee Execution of Decree— Applica- 
tion FOR Execution and Power 
OF Court. 

[I. L. R. 15 All. 84 

Bee Letters Patent, High Court, 
CL. 15. 

[I. L. R. 14 Mad. 88 


CIVIL PROCEDURE CODE (ACT XIV 
OP 1882), s. 156 — continued. 

See Witness — Civil Cases— Summon- 
ing AND Attendance of Wit- 
nesses. y 

[I. L. R. 20 Calc. 740 


See s. 108, 

[I. L. R. 21 Calc. 269 

See Execution of Decree — Appli- 
cation for Execution and 
P owjoR OF Court. 

[I. L. R. 15 All. 84 

s. 158. 

See Execution of Decree — Appli- 
cation FOR Execution and 
Power of l ouet. 

[I. L. R. 15 All, 84 

,See Res Judicata — Judgments on 
Preliminary Points. 

fl. L. R. 13 Mad. 510 

[I. L. R. 15 All. 49 

159. 

See Witness — Civil Oases— Summon- 
ing AND Attendance of Wit- 
nesses. 

[1. L. R. 15 Bom. 86 

, s. 203. 

See Judgment— Civil Cases, 

[I. L. R. 13 All. 533 

, s. 206, 

See Cases under Decree— Alteration 
or Amendment of Decree. 

See Letters Patent. High Court 
N.-W.P., cl. 10. ' 

[I. L. R. 14 All. 226 

See Limitation Act, 1877, Art, 178. 

[I. L. R. 21 Calc. 259 

See Limitation Act, 1877, Art. 179— 
Step in aid of Execution. 

[I. L. R. 13 All. 124 

See Sale in Execution of Decree — 
Invalid Sales— Decree Amend- 
ed after Execution. 

[I. L. R. 14 Mad. 150 

See Superintendence of High Court — 
Civil Procedure Code, s. 622. 

[I. L. R. 16 Mad. 424 

, ss. 207, 208. 

See Decree — Alteration or Amend- 
ment of Decree. 

[I. L. R. 17 Bom. 657 
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CIVIL PROCEDDRE CODE (ACT XIV 
OF 1882) — oontitiued. 

^ s. 209. 

Decree — Alteration or Amend- 
ment OF Decree. 

^ [I. L. R. 15 All. 121 

SdG Interest— Omission to Stipulate 
FOR OR Stipulated time has 
expired— Contracts. 

[I. L. R. 20 Calc. 360 

56^^ Interest— Omission to Stipulate 
FOR OR Stipulated time has 
expired — Decrees. 

[I. L. R, 18 Calc. 164 

, s. 210. 

See s. 257 A. 

[I. L. R. 12 All. 571 

5^6^ Execution of Decree — Transfer 
OF Decrees for Execution and 
Power of Court 

[1. L. R. 12 All. 571 

, S. 211. 

See Execution of Decree — Orders 
AND Decrees op Privy Council. 

[I L. R. 15 Mad. 203 
See Limitation Act, lS77, Art. 178. 

[I. L R. 19 Calc. 132 

See Res Judicata— Relief not Grant- 
ed. 

[I. L. R. 17 Calc. 968 
[I. L. R. 14 Mad. 328 

See Valuation op Suit — Suits. 

[I. L. R. 15 Bom. 416 

, s. 212. 

See Decree — Form op Decree — Pos- 
session. • 

[L L. R. 14 All. 531 

See Limitation Act, 1877, Art. 178, 

[I. L R. 19 Calc. 132 
See Res Judicata— Matters in Issue. 

[I. L R. 19 Oalc 159 

, s. 216. 

See Set-off — General Cases. 

[I. L. R. 15 All. 9 

See Small Cause Court, Presidency 
Towns— J urisdiction — Set-off. 

£1. L. R. 20 Calc. 527 

, s. 220, 

See Appeal — Costs. 

[I. L. R. 16 Bom. 676 


CIVIL PROCEDURE CODE (ACT XIV 
OF 1882) — CO nti fined. 

, s. 221. 

See Costs— Special Cases— Mortgage, 

[I. L. R. 17 Bom. 32 

See Set-off— General Gases. 

[I. L. R. 17 Bom. 32 

s. 223. 

See Execution •op Decree — Orders 
and Decrees of Privy Council. 

[I. L. R. 20 Oalc. 1C?5 

See Cases under Execution op Decree 
— Transfer of Decrees for 
Execution and Power of Court. 

See Sale in Execution op Decree- 
Invalid Sales— Want of Juris- 
diction 

- [I. L. R. 17 Calc. 699 

See Special Appeal — Small Cause 
Court Suits— General Cases. 

[I. L. R.12 All. 579 

, ss. 223-343 (Chap. XXX). 

See Practice— Civil Cases— Sale by 
Receiver. 

[I. L. R. 21 Calc. 479 

, ss. 227, 228. 

See Limitation Act, 1877, Art. 179— 
Law Applicable to Applica- 
tion for Execution. 

[I. L. R. 17 Oalc. 491 

, s. 228. 

See Special Appeal — Small Cause 
Court Suits— General Cases. 

[I. L. R. 12 All. 579 

, ss. 229A, 229B. 

See Execution op Decree— Decrees 
of Courts op Native States. 

[I. L. R. 15 Bom. 216 

, 3. 230. 

See Execution of Decree — Applica- 
tion for Execution and Power 
of Court. 

[I. L. R. 17 Calc. 631 

See Execution op Decree— Transfer 
of Decrees for Execution and 
Power of Court. 

ri. L. R. 12 All. 571 

See Limitation Act, 1877, Art. 180. 

[I. L. R. 20 Calc. 551 
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CIVIL PROCEDURE CODE (ACT XlV 
OF 1882) — eonthmed, 

, s. 230. — Execution of decree — Applica' 

tio7i to exec7ite a decree ” — Liimtnti()nd\ The term 
‘‘ application to execute a decree ” in the third 
paragraph of s. 230 of the Code of Civil Procedure 
means any application to execiTte a decree. It is 
not confined to the last application preceding the 
expiry of the period of twelve years from either 
of the points of time mentioned in cl. (a) or 
cl. (1)') of the same paragraph of the section above 
mentioned. Earaga Kuar v. Bhagwmi Din, I. L, 
R. 8 All. 301. distinguished. Eamadliar v. Ram 
Raejnl, I. L. R. 8 All. 536, referred to. Tileshab 
Rai V, Pabbati. 

[I. L. R. 15 All. 19S 

, s. 231. 

See Executioj^’ of Deck ee— Joint De- 
CBBE. Execution of and Liabi- 
lity UNDER. 

[I. L. R. 15 Mad. 343 

See Limitation Act, 1877* s. 8. 

[I. L. R. 13 Mad. 236 

Limitation Act, 1877, Art. 179— 
Joint Decree— Joint Decree- 
Holders. 

[I. L. R. 13 Mad 236, 347 

See Limitation Act, 1887, Art. 179— 
Nature of Application— Gene- 
rally. 

[I L, R. 20 Calc. 388 

[I L. R. 14 Mad. 252 

, s. 232. 

See Execution of Decree— Applica- 
tion FOR Execution and Power 
of Court. 

[I. L. R. IS Oalo. 639 

See Limitation Act, 1877, Art. 179 — 
Joint Decree— Joint Decree- 
Holders. 

[I. L. R. 13 Mad. 347 

See Limitation Act, 1877, Art. 179— 
Nature of Application— Gene- 
rally. 

[I. L. R. 14 Mad. 252 

See Limitation Act, 1877, Art. 179 — 
Step in aid of Execution. 

[I. L. R. 13 All. 89 ' 

See Registration Act, s. 49. 

[I. L. R. 13 All. 89 

1.— .S, 232. — Assignment of decree — Transfer of 
poi'tion o'f decree — Execution of decree by trans- 
feree of portion of decreed] No legislative prohibi- 
tion exists to the transfer of a portion of a decree ; 
and provided that the whole decree is executed, 
and the rights of all parties interested are cared 
for, there is no objection to the transferee being 
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CIVIL PROCEDURE CODE (ACT XIV 

OF 1882), s. 232 — continmed. 

allowed to carry on the execution-proceedings. 
Seetaput Rog v. Ali Hussein, 24 W^R* 11, dissent- 
ed from. Kishore Chand Bhak/t v. Gisborne 
& Co. 

[I. L. R. IT^Calc. 341 

2. — S. 232. — Assigy^ment of decree —Assignee of 
decree under oral assignment — Right to execute 
dec7'ee — Plea of fraiul raised In exeeution-proceed- 
mgs.] An assignee of a decree under an oral as- 
signment has no locns standi at all to apply for 
execution of a decree, but, as regards one who 
claims to be an assignee in writing or by opera- 
tion of law, the Court has a discretion under s. 232 
of the Code of Civil Procedure (Act XIV of 1882), 
whether to recognize such assignment or not, 
When an assignee of a decree applied for execu- 
tion, and the judgment-debtors contended that 
the decree sought to be executed had been obtain- 
ed by fraud, and was, therefore, a nullity and in- 
capable of execution : — Reid, that it was not open 
to the judgment-debtors to raise the defence of 
fraud in the course of the execution-proceedings. 
Parvata V, Digambar. 

[I. L. R. 15Bom 307 

3. — s. 232. — Sale of decree-holder's interest un- 
der a decree — Uiglit of vendee when execution is 
refused— Right of suit.] The assignee for value 
of a decree obtained by two persons, of whom one 
was a minor, applied for execution of the decree, 
but his application was refused under Civil Pro* 
cedure Code, s. 232. He now sued to recover from 
his assignor the sum paid by him for the assign- 
ment ‘.-—Held, that the plaintiff was entitled to 
recover. Ramasami v. Basavappa. 

[I. L. R. 16 Mad. 325 

, s. 234. 

See Appeal— Execution of Decree- 
Questions IN Execution. 

[I. L. R. 12 All. 313 

See Civil Procedure Code, s 244 — 
Questions in Bx.ecution op De- 
cree. 

[I L. R. 12 All. 313 

See Cases under Execution of De- 
cree — Execution by and 
against Representatives. 

See Parties — Substitution of Par 
TIES— Defendants, 

[I. L. R. 15 Mad. 399 

See Sale in Execution of Decree — 
Invalid Sales— Death op Judg- 
ment-Debtor before Sale. 

[I. L. R. 12 All. 44a 

, s. 235. 

See Execution of Decree — Appli- 
cation FOR Execution and 
Power of Court. 

[I. L. R. 17 Gale, 631 
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CIVIL PKOOEDURE CODE (ACT XI ^ 

OF. 1882), s, 2^6 --continued. 

See Limitation^ Act, 1877, Art. 179— 
. Nature op Application— Irrb- 
'^XJULAR OR Defective Applica- 

TIONS. 

[I. L. R. 16 Mad. 142 

Limitation Act, 1877, Art. 179— 
Step in aid of Execution. 

[I. L. R. 17 Calc. 5£ 

, s. 237. 

See Execution of Decree— Applica- 
tion FOR Execution and Power 
OF Court. 

11, L. R. 17 Calc. 631 

See Sale in Execution of Degree— 
PUECEIASERS’ RIGHT OP, 

[I. L. R. 14 AIL 190 

, s, 244. 

Col, 

1. Questions in Execution of Decree ... 155 

2. Parties to Suits ... ... 163 

See Appeal— Costs. 

[I. L. R. 13 AIL 290 

See Appeal— Decrees. 

[I. L. R. 12 All. 61 

See Cases under Appeal— Execution 
of Decree. 

See Res Judicata— Relief not Grant- 
ed. 

[I. L. R. 17 Calc. 968 
[I. L. R, 14 Mad. 328 

(1) QUESTIONS IN EXECUTION OF DEGREE. 

1 . — 2^^.— Objection raising question of title 
hetiDcen 2^ebrtj/ added as representative, and the 
p>ers07i whom he represents — Order disallowing ob- 
jection.} G brought a suit against I for tbe 
establishment of her rights as purchaser of certain 
immoveable properties sold in execution of a decree 
obtained against i, and for possession of the same. 
After the settlement of issues, but before the suit 
was finally disposed of, I died, and his brother J 
was made defendant as his legal representative. 
J consented to the suit being tried on the defence 
raised by I and upon the issues already settled. 
The suit was decreed, it being held that G was the 
purchaser. In execution of this decree, under which 
G sought to obtain possession, J objected that he 
was entitled to a half share of some, and to the 
entire sixteen annas of the other, properties, and 
that his brother I had no right whatever in the 
same. This objection was disallowed by the Court 
executing the decree on the ground that it had not 
been raised in the original suit, and that, as the 
decree has been passed in the presence of J, he was 
not entitled now to urge it. Thereupon J brought 
a suit against G to establish his rights : — Held that 
the order passed in the execution-proceedings dis- 
- allowing Ts objection was no bar to the suit under 


CIVIL PROCEDURE CODE (ACT XIV 

OF 1882), s. 244— continued, 

(1) QUESTIONS IN EXECUTION OF DECREE 

— continued, 

s. 244 of the Code of Civil Procedure. Kanal Lai 
Khan v. Shashi Bliusan Biswas, I. L. R. 6 Calc. 
777 ; 8 C. L. R. 117, followed. Gourmoni Dabee 
V . Jugut Chandra Audhikari. 

[I. L. R. 17 Calc. 57 

2. — S. 244. — Claims to attached proper! g — Ques- 
tions arising between the parties or their represiuita- 
tlres — Code of Clcil Procedure {xLet XZV of ISSei), 
ss. 278—283,] Held by the ihill Reach: — An 
objection taken by a person who lias become the 
representative of the judgment-debtor iu the 
course of the execution of a decree to the effect 
that the property attached iu satisfaction thereof 
is his own property, and not held by him as such 
representative, is a matter cognizable only under 
s. 244 of the Codeof Civil Procedure, ami is not the 
proper subjeeji-matter of a separate suit by a party 
against whom an adverse order may have been 
passed under ss. 280 and 281 as provided by s. 283 ; 
HeUl by the majority of the Full Bench (Phinskp, 
O’Kinealy, and Ghose. JJ.) : — Sections 278 to 
283 of the Civil Procedure Code do not cover the 
case of any contest between parties to the suit or 
their representatives on the record of the suit iu 
regard to the execution, discharge, or satisfaction 
of a decree. The effect of the decision between 
such parties is that the right to enforce or oppose 
execution is determined under s. 244, subject to 
the result of such appeal as is allowed by law. 
Per Prinsep and OTCiNEALY, JJ. ; — Section 244 
should be liberally construed to prevent litigation. 
PUNCHANUN BUNDOPADHYA r, RABIA BiBI. 

[I. L. R. 17 Calc. 711 

3. — S. 244. — Sejyarate suit — Claim hg legal re- 
gtresentative to property as his own indeijcndently 
of deceased judg inent-dehtor — Jus terili — Clrll 
Procedure Code,, ss, 231, 278, 283.] Ileldhy the 
Full Bench (Tyrrell, J., dissenting) Where a 
judgment-debtor dies after the passing of the 
decree, and his legal representatives are broug'ht 
on the record in execution - proceedings to re- 
present him iu respect of the decree, (juestions 
which they raise as to property which they say 
does not belong bo his assets in their hands, and 
as such is nob capable of being taken in execution, 
are questions which under s. 244 (c) of the Civil 
Procedure Code must be determined in the exe- 
cution department, and nob by separate suit. 
There is no distinction iu this respect between 
the positions of legal representatives added bo 
the suit before, and those added after, the decree. 
Under the last paragraph of s. 234, the Court 
executing the decree may try and determine the 
question whether property in the legal represen- 
tative’s hands formed part of the deceased judg- 
ment-debtor’s estate, and finds this fact for the 
purpose of bringing the property to sale in exe- 
cution, and giving the auction-purchaser a good 
title under the sale ; and the Court’s order is 
subject to appeal bub nob to a separate suit under 
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CIVIL PROCEDURE CODE (ACT XIV 

OF 1882), s. 244 — aontlmiecl, 

(1) QUESTIONS IN EXECUTION OF DEOEEB 

— co)it blued. 

s. 283. Where the le^al represeufcabive asserts 
that the property is his owq, and has not come 
to him from the deoeasel ju ig'meafc-debbor, he 
cannot set up a jus tertll, so as to come in under 
s. 278 and the following' sections of the Ooie. 
He can only do so where he opposes execution 
against any particular* property on th^ ground 
that, although it is vested in him, it is vested in 
him not beneficially by reason of his being the 
i^presentatlve of the judgment-debtor, but as 
trustee or executor of some one else. In that 
•case either party may have the question of Jus 
tertii determined in a separate suit. Rajrup 
Sliiglb V. Rumgoldni Roy X. L. R. 16 Gale. 1, ap- 
proved ; Ahcliil RuJimuu v. Muh ( 'iii/iad Tuu, I.L. R. 
i All. 190, and Awudh Ivouri v. Ruktu Tlwuri, 
I. L, R. 6 All. 109, overrule!; Bahnrl Lul v. 
Gauri Saliai I. L. R. 8 All. 626. di-sting uished : — 
Held by Tvrrbll, J., contra, that where the legal 
representative of a deceased party to the decree 
appears, not in his capacity of legal representa- 
tive contesting a question arising between the 
parties and relating to the execution, discharge or 
satisfaction of the decree, but in his personal 
•character independent of the suit and decree, and 
prefers a claim under s. 278 on the ground that 
the decree has no operation against certain pro- 
perty attached, for reasons personal to the objec- 
tor and antagonistic to all the parties and their 
representatives as such, the objector is not de- 
barred from bringing a separate suit by the mere 
accident that he is a legal representative in the 
execution - proceedings. Seth Chand Mal i\ 
Dueg-a Dei. 

[I. L. R. 12 All. 313 

4. — s. Parties tn suit Alteration of 

•deovee hij Court easeoutlng deeree.'\ The plaintiff 
purchased a one-gunda share iu estate No. 831 
and obtained a decree for possession against the 
defendants While the plaintiff’s suit was pend- 
ing, and before he took out execution under the 
said decree, partition-proceedings took place. By 
the partition-proceedings the defendants’ interest 
in the estats Nq. 831 was converted into a smaller 
estate, No, 2218, in lieu of their share of the 
whole estate. The plaintiff then brought a se- 
parate suit to have it declared that the defend- 
ants’ interest in estate No. 831 had passed to 
■estate No. 2218: — Held, that the suit was not 
barred by s. 241 of the Civil Proceiure Code. 
The required transformation of the defeudauts’ 
interest could not be effected without altering the 
decree which was given in the former suit. The 
■question that arose in the suit, although it was 
one between the same parties as those in the 
former suit, could not be regarded as a question 
relating to the execution of the decree iu the 
former suit, and therefore the Court in execution 
proceedings had no authority to make the neces- 
sary alteration in the decree. Krishxa Ror v . 
Jawahie Singh. 


CIVIL PROCEDURE CODE (ACT XIV 

OF 1882) — continued, 

(1) QUESTIONS IN EXECUTION OF DEGREE 

— Gont blued. ^ 

5. — s. 244. — Sale in e.vccution of decree for 
arrears of rent — Fraud — Suit to set as^de a sale on 
the ground of fraud —Beoree^ Questions arising 
letmeen the parties or their representatires — Rlglit 
of suit— Code of Civil Proeeduve [Act XIV of 
1832), 311, 312, 314—316.] Held by the Full 

Bench, Pethbram, 0. J,. Peinsep, Tottenham, 
and PiGOT, J.J., (Ghose. J., dissenting), that 
when circiim5tance^3 affecting the validity of a 
sale in execution have been brought about by the 
fraud of one of the parties to the suit, and give 
rise to a question between these parties such as. 
apart from fraud, would be within the provisions 
of s. 211, a suit will not lie to impeach the vali- 
dity of the sale on the ground of such fraud. 
Siroda Chunder Ciiueherhutti/ v. Mahomed Isuf 
dleali, I. L. R. 1 1 Calc. 376; Virarugliava Aggan- 
gar v. Venkataeharyar, I. L, R. 5 Mad. 217 ; 
Paranjpe v. Kanade. I. L R. 6 Bom. 148 ; and 
Sakh'irani Govbid Kale v. Bamodar Ahharam 
Gujav, I. L. R, 9 Bom, 468, approve! ; Gohbul 
Chandra Majumdav v. Xhna Churn Sen, I, L. R. 
14 Calc. 679, dissented from iiipart: — Held that 
in such a c-ase the judgmeut-debtor is entitled, 
whether the sale has been confirmed or nob, to 
make, as against bbe person guilty of the fraud or 
accessory thereto, such application (if any) under 
s. 311 as he may be entitled to make, his time for 
making it being computed from the time when 
the fraud first b ^came known to him. Held 
further, that in cases in which the decree or the 
purchase is made benaini s. 241 does nob apply, 
aud a suit mav be held bo lie bo set aside the sale. 
Per Ghose, J. — An objection under s. 311, or 
upon the ground of fran-i. raise! by the judgment- 
debtor after the sale has been confirmed under 
s, 312, cannot be dealt with under s. 214. In such 
a case the judgment-debtor is entitled upon the 
ground of [L-aud bo bring a suit bo set aside the 
sale, or at all events to have it declared that the 
sale passed no title to the purchaser, or that the 
purchaser is a trustee for him There is no special 
provision in the Code for setting aside a sale on 
the ground of fraud when it has once been con-, 
firmed. MOHENDRO '^ARAIN OhATGRA.J V. GoPAL 
Mondul. 

[I. L. R. 17 Calc, 769 

6. — 3. 244.— to set aside sale on ground of 
fraud — Sale in e<vecution of mortgage-decree direct- 
ing the sale of the mortgaged property under ss. 88 
and 89 cf Iransfer of Property Act — Decree nisi 
not absolute— Right of suit — Civil Procedure Code, 
ss. 311 and 312.] Where a suit bo set aside a sale 
in execution of a decree was brought on the 
ground that by the fraud of the judgment-creditor 
the proclamation of sale had not been duly made, 
and the facts were that the sale was not an ordi- 
nary sale of attached property in execution of a 
decree, bub a sale in execution of a mortgage- 
decree which directed the sale of the mortgaged 
property in accordance with the provisions of 
ss. 88 aud 89 of the Transfer of Property Act, 


£1. L. R. 20 Gale. 260 
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CIVIL PROCEDURE CODE (ACT XIV 
OF 1882), s. ’^^4:~-Goiitlmwcl, 

(1) QUESTIONS IN EXECUTION OF DECREE 

— GontimLecl. r- 

bub that tbere was no sucb decree in existence, 
as only a decree nisi and not a decree absolute 
directing the sale bad been made ; and it was 
contended that until a decree absolute was made 
for the sale, tbe right to redeem existed, and 
that the suit might be regarded as a suit to re- 
deem ; —Held that there was nothing in these facts 
to distinguish the case from the Full Bench case 
of Moliendro Ndraln Ghaturaj v. Gojpal Mondul, 
I. L. R. 17 Calc. 769, and that the suit was there- 
fore not maintainable. An order directing a sale 
in such a case would be sufficient authority under 

6. 89 of the Transfer of Property Act even if the 
order did not take the form of a decree such as is 
prescribed for a decree absolute in the case of a 
suit for foreclosure. Siva PIershad Maity v . 
Nundo Lall Kar Mahapatra. 

[I. L. R. 18 Calc. 139 

7.— s. in ecoeoution of decree for 

arrears of rent — Fraud— Suit to set aside sale on 
ff round of fraud—Glcil Procediore Gode^ 1882, 
s, 311 — Right of siilt>'\ A aud R were two ten- 
nants whose names were registered in the land- 
lord’s sherista. B died, leaving G B and A7, his 
sons and heirs, but no application for mutation of 
names in the sherista was made. Disputes as to 
rent having arisen, A and G proceeded to make 
deposits in Court in respect thereof, and the land- 
lord instituted a suit against A, joining (7 as a 
party defendant, to recover the amount of rent 
he claimed, and obtained an ex-parte decree which, 
inter alia, directed that it should be satisfied out 
of the amount so deposited in Court. That amount, 
according to the landlord’s case, proving insuffi- 
cient to satis ly his demands, he proceeded bo exe- 
cute the decree aud brought the holding to sale 
and purchased it himself. A and G then applied 
under s. 311 of the Code to have the sale set 
aside, alleging that the decree had been fraudu- 
lently executed, the sale-proclamation suppressed, 
and that the decree was incapable of execution 
in the manner adopted, and contending that it 
could only be executed against the amounts so 
deposited in Court, which were more than ample to 
satisfy the full amount justly due under it. That 
application was unsuccessful. A,G, B and E then 
instituted a suit to have the sale set aside on the 
ground of fraud: — Held, as regards A and 61, 
following the decision in Moliendro Narain 
G/iaturaj v. (xopal Mondul, I. L. R. 17 Calc. 769, 
that the questions as to the propriety of the exe- 
cution of the rent-decree by sale, aud as to the 
suppression of the sale-pioclamatiou, were ques- 
tions which could and ought to have been decided 
under s. 211, and that, so far as they were 
concerned, the suit would not lie. Held, how- 
ever. as regards B and E, that as they were not 
parties to the rent-suit or proceedings had therein, 
and although as heirs of a deceased tenant who 
had not gob their names registered in the land- 
lord’s sherista, they might not be able to question 
the decree obtained for arrears of rent, they were 
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OF 1882), 2d:A — continued. 

(1) QUESTIONS IN EXECUTION OF DECREE 

—continued. 

nob thereby precluded from contesting a sale on 
the ground that it had been fraudulently obtain- 
ed uuder colour of such a decree, aud that it was 
competent to them at any rate to sue for a decla- 
ration that the sUe iu questiou did nob in any 
way affeoG thj^ir rights Jagan Nath Gorai r. 
Watson & Co. 

[I. L. R. 19 Galo. 3dl 

8. — S. 244. — Suit to liace an execution-sale of 
land set aside — Purchaser at sale sought to he 
set aside — Fraud, allegation r?/,] Where ques- 
tions are raised between the parties bo a decree 
relating to its execution, discharge, or satisfac- 
tion, the fact that the purchaser at a judicial sale, 
who is no party bo the decree of which the exe- 
cution is in question, is interested and concerned 
in the resuh. has nearer been held bo prevent the 
application of S. 211 of the Civil Procedure Code, 
limiting the disposal of these matters to the Court 
execuciug the decree. The plaintiffs, in a suit to 
have fhe judicial sale of a zemindari set aside, 
alleged that the decree-holder, in part satisfaction 
of his decree, had received, from them and other 
co-sharers in the zemindari, their proportionate 
amounts of the debt decreed, and had agreed 
that their shares should be exempt from the” exe- 
cution sale about to bake place ; that the sale took 
place, subject bo that exemption; that the decree- 
holder, however, with whom some of the co- 
sharers aud the purchasers colluded, frauduleab- 
ly had the sale set aside, revived the attachment, 
and caused a second sale, at which all the shares 
in the zemindari were sold \—Held^ that the ques- 
tion, besides that the charge of fraud was nob 
sufficie'itly specific, was determinable, in virtue 
of s. 211 of che Code of Civil Procetiure, only by 
order of the Court executing the decree. PRO- 
suNNO Kumar Sanyal v. Kali Das Sanyal. 

[I. L. R. 19 Calc. 683 
[L. R. 19 I A. 166 

9. — S. 2^4:. — Suit for moneij paid under decree 
afterwards reversed,'] In a suit of 1867 the present 
defendant obtained a decree for possession of a 
certain village and mesne profits for one year. 
Pending an appeal against that decree execution 
was stayed on the present plaintiff depositing a 
note for Rs. 15,000 as security. The decree was 
affirmed on appeal, and th^ present defendant 
had the note sold in execution aud drew out of 
the proceeds a sum for mesne profits for sub- 
aeqnenb years ; bub an appeal was preferred in 
the execubiou-proceedings to the High Court which 
set aside the execution so far as concerned the 
mesne profits for the years subsequent to that to 
which the original decree related. The present 
plaintiff thereupon attached and sold the village 
to recover the balance : before that amount was 
paid to the present plaintiff the present defen- 
daub brought a suh against him in the District 
Court, and there obtained a decree for mesne 
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(1) QUESTIONS IN EXECUTION OF DECREE 

— continued. 

profits for the subsequent years and in execution 
drew the amount of the decree out of Court. In 
second appeal, however, the High Court on 26tli 
September 1881 reversed the decree of the District 
Court, whereupon the present plaintiff applied for 
restitution under Civil Procedure Code, s. 583, 
which application was ultimately disallowed. The 
present suit was brougtit to recover the amount 
to which that application related : that 
tl^e suit was not barred by the provisions of Civil 
Procedure Code, s. 241. Naratana v. Narayana. 

[I. L. R. 13 Mad. 437 

10, — S. 244.— foo' declaration of satisfac- 
tion of a decree — Satisfaction of decree out of 
Court— Ciril Pro cedxire Code, s 2^2).'] A judgment- 
debtor, alleging that he had entered into an 
agreement with the decree-holder in satisfaction 
of his decree, and that the latter had, in breach of 
such agreement, procured the issuer of a warrant 
of attachment, now sued for a declaration that 
the decree had been satisfied, and prayed also 
for the cancellation of the warrant of attach- 
ment : — Held, with regard to the provisions of 
8. 244 of the Civil Procedure Code, that the suit 
was not maintainable. Bairagulu r. Bapanna. 

[I. L. R. 15 Mad. 302 

11. — s. 244. — Order cancelling an execution- \ 
sale of land — Siihseguent suit for possession ’brought \ 
by judgnient-debtor.'\ A decree-holder attached 
land of his judgment-debtor and brought it to 
sale and himself became the purchaser in execu- 
tion of his decree. The purchase having been 
made without the permission of the Court, the 
sale was set aside on the application of the judg- 
ment-debtor, who now sued to recover possession 
of the land : — Held, that the suit was not main- 
tainable under Civil Procedure Code, s. 244. 
VlEARAGHAVA r. YeNKATA. 

[I. L. R. 16 Mad. 287 

12. — 3. 244. — Purchaser of land sold in execu- 
tion— Confirmation of sale— Objection of unsale- 
ahility.'] A judgment-debtor having died before 
the decree was executed, his sons were brought 
on to the record as his representatives. Ancestral 
property of the judgment-debtor was tbeu brought 
to sale in execution and purchased by the decree- 
holder, and the sale to him was confirmed. Subse- 
quently the judgment-debtor’s sons objected under 
Civil Procedure Code, s. 244, that the property 
which had been brought to sale was not liable to 
be sold in execution: — Held, that the objection 
was rightly made under s. 244, and a separate 
suit was not necessary for the purpose of an ad- 
judication on it. Krishnan r. Arunachalam. 

[I. L. R. 16 Mad. 447 

13, — g. 244. — Agreement not to execute a decree 
— Suit to restrain execution — Agreement not to 
execute regarded as satisfaction of decree — Civil 
Procedure Code [Act 3HV of 1882), ss. 2hla, 258.] 
M and A were partners, and as such were indebt- 
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ed to H, A died, and subsequenUy the debt was 
settled between H on one side and fiP and AV 
widow, as guardi'in of her minor sons, on the 
other. For a moiety of the debt a bond was passed 
by M to B, and for the other moiety by the widow 
of A. H filed a suit against M and got a decree, 
which was satisfied. H then sued the widow on 
her bond. The Court allowed her objection that 
she was not competent to give a bond binding her 
sons perscnally, and of its own accord made M a 
defendant, and passed a decree against M and 
estate. B assigned this decree to B, who applied 
for execution again.st M, M thereupon filed this 
suit against B and R praying for an injunction 
against the execution of the said decree and for 
damages against B. He alleged that during the 
pendency of the suit in which the said decree had 
been passed, H had agreed that he would not ob- 
tain a decree against him, and that, if such a 
decree were pas.sed, he would not execute it. The 
lower Appeal Court rejected the plaint, holding 
that there was no cause of action against the de- 
fendant B. On appeal to the High Court, it having 
been urged that the question was one which could 
be decided in execution, and that under s. 244 
of the Civil Procedure Code the present suit would 
not lie: — Beld, that the words “relating to exe- 
cution ” in s. 244 must be restricted to “ the 
contents of the order made, or to how far it has 
been carried out.” and do not, therefore, include 
an agreement not to execute the decree It being 
further contended that the agreement raised a 
question as to the “ satisfaction ” of the decree, 
and was, therefore, void without the sanction of 
the Court. Held, that the sati.sfaction contem- 
plated by s. 244 must have arisen out of some 
transactions between the parties subsequent to the 
decree. Mdkund Harshel’ v. Haridas Khemji. 

[I. L. R. 17 Bom, 23 


244, and ss. 257 A, Adjustment 

of decree out of Court — Instalment bond.'] A 
kistbnndi or instalment bond was executed by- 
way of adjustment of a decree, but this was not 
certified to the Court in accordance with the provi- 
sions of s. 257A and 2.58 of the Code of Civil Pro- 
cedure ’.—Held, that a Court executing the decree 
was not competent to take cognizance of the last- 
bundi under s. 244 of the Code, and that the decree 
must be executed, notwithstanding the adjust- 
ment. Jhabar Maliooied v. JSIodan ^ Sonahai\ 
I. L R. 11 Calc 671 , explained and distinguished. 

Ram Doyal Banerjee v. Ram Hari Pal. 

[I. L. R. 20 Calc. 32 


g, 244. — Separate suit — Uncertified adjust^ 

y^gj^i-^Agreemeynt not to execute decree— Suit by 
ja.dgme>it-debtor to stay execution-G^il 
^dure Code (Aotj:lV of 1882), 268.] The defend- 

ant in January 1887 obtained a decree against the 
plaintiff, which he partially executed, and there- 
upon an adjustment of account took place between 
the plaintiff and defendant, in which a certain 
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U) QUESTIONS IN EXECUTION OF DECREE 

— conchtde^. 

sum was fouiX due by the plaintiff to the defend- 
ant, for '^hicb sum the plaintiff gave a bond to 
the defendant in consideration of which the de- 
fendant agreed to exonerate the plaintiff from 
liability for the balance due under the decree. 
This satisfaction of the decree was not certified to 
the Court. On 12tb March 1890 the defendant 
applied for further execution of the decree. In a 
suit for a declaration that the defendant had no 
right to execute the decree, and for an injunction 
to restrain him from executing it. it was contend- 
ed that the suit was barred by s. 214: of the Civil 
Procedure Code: — Beld, by PiGOT and Macpher- 
SON. JJ. (Banerjee, J., dissenting), that s. 241 
is not limited by s. 258. and that the suit w>^8 nob 
maintainable. Where a decree is satisfied by an 
agreement out of Court, and such satisfaction is 
not certified to the Court, a subsequent suit on 
the agreement is not maintainable if the object 
of the suit, is to restrain the decree-holder from 
executing his<lecree in contravention of the agree- 
ment. Pei' PiGOT, J — S. 244 of the Civil Pro- 
cedure Code does not absolutely bar a suit, but 
prohibits in a separate suit between the same 
•parties to a decree any relief being granted which 
interferes with the conduct of the execution -pro- 
ceedings by the Court executing the decree. Per 
Banebjee, j.— a suit on the agreement was 
maintainable. S. 258 of the Civil Procedure Code 
having enacted that an uncertified adjustment 
cannot be recognized as an adjustment of the 
decsee by any Court executing the decree implies 
that it may be recognized as such by a Court trying 
the matter as a regular suit. Azizan v. Matuk 
JjAL Sahu. 

[I. L. R, 21 Oalc. 437 

(2) PAUTIES TO SUITS. 

16. — -3. 244. — Execution of decree — Assignee of 

decree — Pegular The assignee of a decree 

app’ied for execution ; his application was dis- 
missed, and he was never brought on to the record 
as decree-holder. He now sued for the cancella- 
tion of the order refusing execution and for a 
declaration of his right to execution : — Held, 
that the suit was not precluded by Civil Procedure 
Code, s. 244. Kaman r, Muppil Nayar, 

[I. L. R. 14 Mad. 478 

17. — s. 244 — Questions redating to execution — 
Separate svit.'l A plaintiff, alleging that her 
husband (deceased) had advanced money on the 
security of land belonging to a family of four 
Hindus, sued them to enforce bis lien and obtain- 
ed a decree. The representatives of one of the 
defendants only appealed, and the decree was 
reversed as regarded them. The decree was exe- 
cuted as against the other defendants by the 
attachment and sale of their shares of the land, 
and the plaintiff became the purchaser. The 
successful appellants obstructed her in her at- 
tempts to obtain possession, and she now sued 
them for partition of the three-quarters’ share 


CIVIL PROCEDURE CODE (ACT XIV 

OF 1882), 3. 244 — ooutinued. 

(2) PARTIES TO SUITS— 

purchased by her that the suit was not 

precluded by Civil Procedure Code, s. 244. Naga- 
MUTHU I’. SAVARIMUTHU. 

[I. L. R. 15 Mad. 226 

18. — s. 244. — “ Party “ Representative of a 
party''-— A^iotion-jiur chaser— Order in summary 
inquiry.'] A purchaser at a Court-sale is not a 
party, or. the representative of a party, within 
the meaning of s, 244 of the Code of Civil Pro- 
cedure (Act XIV of 1882). He is, therefore, «iot 
bound by any order in the miscellaneous inquiry 
under s. 280, 281, or 282 of the Code. Nor is he 
bound by the specifications contained in the pro- 
clamation of sale of the claims of inbervenors. 
Certain property was attached in execution of a 
decree. The defendants intervened, and objected 
to the attachment, on the ground that they held 
the property on permanent tenancy. Their ob- 
jection was i^llowed and the Court made an order, 
directing the property to be sold, subject to the 
defeadauts’ rights. In the proclamation of sale, 
however, it was stated that the Court did nob 
guarantee the title of the inbervenors. The plain- 
tiff purchased the property at the Court-sale. He 
then sued to eject the defendants. The defendants 
pleaded that the plaintiff bad purchased, subject 
to their rights as permanent tenants. Both the 
lower Courts rejected the plain tiff claim, on the 
ground that he was bound by the order in the 
miscellaneous inquiry, which had become con- 
clusive by rea-ion of his having omitted to sue 
within one year from the date of the order : — 
Held., reversing the lower Court’s decision, that 
the order in the miscellaneous inquiry was not 
binding on the plaintiff as an auction-purchaser. 
ViSHVANATH CHARDTJ NAIK V. SUBRAYA SHIV- 
APA SHETTI. 

[I. L. R. 15 Bom. 290 

19. — s. 244. — Purchaser of rights of Hindu 
loidow — Representative.'] After the death of a 
childless Hindu widow, a lessee from her of pro- 
perty which had belonged to her husband obtained 
against her vendees of part of the same property, 
a decree for damages for wrongfully keeping him 
out of possession. The effect of the decision was 
to decree the claim against the estate of the 
widow, and 'to exempt from liability the judg- 
ment-debtors personally and the property which 
they had purchased. In execution of the decree 
the said property was sohl and was purchased by 
the decree-holder; one of the judgment-debtors 
had died during the execution-proceedings, and 
her son was duly impleaded as her representative, 
and he raised no objection to the attachment and 
sale. Subsequently this son sold his rights and 
interests in the property ; and bis vendee sued 
the decree-holder to recover possession, on the 
ground that the decree being limited to the estate 
of the childless Hindu widow, the defendant as 
purchaser could not acquire by the sale any rights 
superior to those of the widow ; that those rights 
had expired upon her death, and left nothing to 
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be sold, and that on her death the property de- 
volved upon the plaintiff’s vendor, and had thence 
passed to the plaintiff : — Held that the plaintiff’s 
vendor was a party to the suit within the mean- 
ing' of s. 2-1:4 (c) of the Civil Procedure Code, and 
that he not having objected to the sale in execu- 
tion of the decree, neither he nor the plaintiff 
could go behind that sal^ or claim the property 
upon any title which he might have asserted in 
the execution-proceedings ; and that the suit was 
barred by s. 214:. Ham Glmlam v. Hazara Knar, 
I. L. R. 7 All. 517. followed ; Baliori Lai . Gauri 
Sahai, I. L. R. 8 All. 626, distinguished ; 3IiU- 
niantri v. Aslifali Ahmad, I. L R. 9 All, 605; Booi) 
Lall Bass v. Behaiii 3Ioah^ I. L. R, 15 Calc. 437, 
and Ravunni Menoa v. Kunju Nayar, I. L. R. 
10 Mad. 117, referred to. Rag-hubar Dial r. 
Hamid Jan. 

[I. L. R, 12 All. 73 

, s. 245. 

Bee Execution op Decree —Applica- 
tion FOR Execution and Power 
OF Court. 

[1. L. R. 17 Calc, 631 

, s. 245B. 

See Execution of Decree— Decrees 
OP Courts of Native States. 

[I. L. R. 15 Bom. 216 

, s. 246. 

See Set-off— Cross-Decrees. 

[I. L. R. 14 All, 339 

, s. 248. 

See Execution op Decree— Execution 

BY AND against REPRESENTA- 
TIVES. 

[I. L. R, 16 Bom. 636 

See Execution of Decree- Notice op 
Execution. 

[I. L. R. 20 Oalc, 370 
[I. L. R. 21 Oalc. 19 

See Limitation Act, 1877, Art. 179 — 
Mature op Application — G-ene- 

RALLY. 

[I. L. R. 20 Calc, 388 

See Limitation Act, 1877, Art. 179 

Notice op Execution. 

[1. L. R. 15 AIL 84 
See Limitation Act, 1877, Art. 180. 

[I. L. R. 20 Oalc. 551 

, s. 253. 

See Execution op Decree— Orders and 
Decrees op Privy Council. 

[I.:L. R. 15 Mad. 203 

See Surety — Enforcement op Se- 
CURITY. 

[I. L. R. 13 Mad. 1 


CIVIL PROCEDURE CODE (ACT XIV 

OF 1882) ^continued, 

1. — s. 257A. — Adjustment of a decree tarred 
ty limitation.'\ The plaintiff’s fakier had in hia 
lifetime obtained a decree against the first defen- 
dant and two other persons. This decree having 
been partly satisfied, the first defendant and his 
son, who was no party to the decree, executed a 
bond for the amount still remaining due. At the 
date of this bond the decree was barred by limi- 
tation. No sanction for the bond was obtained 
under s. 257A of the Civil Procedure Code. The 
adjustment was secured under s. 258. The plain- 
tiff now sued upon the bond. On reference to 
the High Court, held, that the bond did not re- 
quire the sanction of the Court under s, 257 A of 
the Civil Procedure Code (Act XIV of 1882). 
That sectiou relates to judgment-debts which 
are Still enforceable. Sheipatrav i\ Govind 
Narayan. 

[I. L. R. 14 Bom. 390 

2. — s. 257 A, and s. 258, as amended ty 
Act VII of 1888, St 27 — Adjii^stment of a decree, 
suit u^on.— Agreement to e-xtend time for enfor- 
cing decree ty exeeution.l On the 16th July 1886, 
S obtained a decree against AT for Rs. 315 with 
costs. On the next day K paid S Rs. 200 in 
part satisfaction of the decree, and induced K. 
to accept a bond by which he (S) gave up the 
costs, and by which K was to pay the balance of 
the decree with interest at the end of eight 
months, S sued upon the bond. K contended 
that the bond was void under s. 257 A of the 
Civil Procedure Code and that the suit would not 
lie: — Held, that the suit would lie. Since the 
amendment made in s. 258 by Act VII of 1888 
such payments or adjustments may be recognized 
by a Civil Court, except when executing the 
decree, and, therefore, a suit based upon such a 
payment or adjustment should be admitted. The 
concluding clause of s. 258 has no direct bearing 
on s. 257A, as it relates to a different subject- 
matter. Qucere — Whether s. 257A relates ex- 
clusively to agreements to extend the time for 
enforcing decrees by execution, as ruled by the 
Calcutta High Court, or is applicable to all agree- 
ments according to the view taken by the Bombay 
High Court ? Jhatar Mahomed v. Modan Sonahar 
I. L. R, 11 Calc , 671 ; Madhavrao Anaiit v. Ohiho 
P. J. for 1881, p. 315 ; -Ganesh Shirr am v. AtduU 
laheg I. L. R. 8 Bom. 538 ; Bandurang Barti’- 
chandra v. Narayan^ I. L. R. 8 Bom. 300, and 
Baolatsing v. Pandu I. L. R. 9 Bom, 176, re- 
ferred to. Swamirao Narayan Deshpande r. 
Kashinath Krishna Mutalik Desai. 

[I. L. R. 15 Bom. 419 

3. — S, 257A. — Agreement to give time for the 
satisfaction of a judg merit’ dett — Agreement not 
enforeen-tle without sanction ty the Corcrt.] Sec- 
tion 257 A of the Civil Procedure Code, when it 
provides that “ every agreement to give time for 
the satisfaction of a judgment-debt shall be void ” 
unless made for consideration and with the sanc- 
tion of the Court, &c., does not make such agree- 
ments illegal, in the sense prohibited bylaw. It 
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only prevents such agreements being enforced in a 
Court of La^j. Where such an agreement to give 
time, never sanctioned by the Court as required 
by s. 257|A, formed part of the consideration for 
a bond, and had actually been enjoyed by the 
obligee of the bond : — that such consideration, 
not being in its nature illegal, and not having as 
a fact failed, there was no reason why the obligor 
should not enforce the terms of the bond. Bank 
OF Bengal r. Yyabhoy Gangji. 

[I. L.R. 16 Bom. 618 

4. — s. 257A, and S. 210 — Alteration of decree.'] 
Per Edge C. J. : — An agreement sanctioned 
under s. 257 A cannot be treated, without anything 
more, as a decree of the Court, and cannot operate 
as an order under s. 210, though an order under 
B. 210 would operate as a sanction under s. 257 A. 
Gandharap Singh v Sheobarshan Singh. 

LI. L R. 12 All. 571 

■ 5. — S. 257A — Agreement mnetioned hy Court 
executing decree — Enforcement of agreement in 
exceut'am.] An agreement, which has received the 
sanction of the Court of execution under s. 257 {a) 
of the Civil Procedure Code, that money due 
under it should be realized as in execution of 
decree rather than by recourse to a separate suit, 
may be enforced in execution, the Court which 
would try the regular suit brought upon such au 
agreement being the same Court which would 
execute the decree to enforce its own terms. 
Sadasiva Plllai v. Pamalinga Pillai, 5 B. L. R. 
383; 24 W. R. 198, relied on, Thakoor Dyal 
Singh Sarju Pershad Misser. 

[I. L. R. 20 Calc. 22 

, s. 258. 

See s. 244— Questions in Execution of 
Decree. 

[I, L. R. 15 Mad. 302 

[I. L. R. 17 Bom. 14 

[I. L. R. 20 Calc. 32 

[I.L. R, 21 Calc. 437 

See s. 2 57 A. 

[I. L. R. 15 Bom. 419 

See Appeal— Decrees. 

[I. L. R. 14 Mad. 99 

See Execution op Decree — Joint > 
Decree, Execution of and 
Liability under. 

[I, L. R. 15 Mad. 343 

See Limitation Act, 1877, s. 8. 

[I. L. R. 13 Mad. 236 

See Limitation Act, 1877, Art. 179— 
Joint Decree — Joint Decree- 
holders. 

[I. L. R. 13 Mad. 236 


CIVIL PROCEDURE CODE (ACT XIV 

OF 1882), s. 258 — continued. 

See Limitation Act, 1S77, Art. 179— 
Order for Payment at Speci- 
fied Dates. 

[I. L. R. 21 Calc. 542 

See Limitation Act, 1877, Art. 179— 
Step in aid of Execution. 

[I L. R. 20 Calc 696 
[I. L. R. 12 All. 399 

1. — S. 258. — Decree, adjmtmcnt. or nati.f action 
of — Adjuetntent after attachment — OlvU Proce- 
dure Code {Act XIV of 1882), .s‘. 273.] A decree 
being attached as directed by s. 278 of the Civil 
Procedure Code, its adjustment subsequent to such 
attachment cannot be recognized by the Court. 
Gopal Nanashbt V . Joharimal. Dada Bal- 
SHET V . Joharimal. 

[I L. R. 16 Bom. 522 

2. — S. 258, — Adjustment or satisfaction of 
deeree — Girll Procedure Code Amendment Act 
{Vll of 1888), 21—Pecogni tlon of adjustment hy 
a Civil Court, except in execution.] Where under 
a bond a decree was adjusted by making a small 
deduction, and by providing for the payment of 
the balance as part of the entire amount of the 
bond; — Held, that since the amendment made in 
s. 258 of the Civil Procedure Code (Act XIV of 
1882) by s, 27 of Act VII of 1888 (Act amen<ling 
the Civil Procedure Code of 1882) such adjust- 
ment may be recognized by a (hvil Court, except 
in execution, Ghanasham Lakshm.\ndas r. 
Kashiram Naroba. 

[I. L, R. 16 Bom. 589 

^••^^‘ 263. —Decree payahle hy Instalofents — 
Diuiitcitiun — Waiver hij dccree-lioldcr — Pa'gnie'/tt 
out of Court— Act XV of 1877 {Limitation Act), 
soh.ie,Xo. 179(6).] An application for execution 
of a decree payable by instalments was resisted 
by the judgment-debtor as barred by limitation 
on the ground that nothing had been paid under 
the decree, and that the application was made 
more than three years after the first instalment 
fell due. The decree-holder pleaded that he had 
waived the default in payment of the first instal- 
ment by accepting such payment shortly after- 
wards, and that the application was in time, 
having been made within three years from the 
date when the second instalment was due:— Held 
that the decree-holder could not raise this plea, 
as the payment in question had not been certided 
to the Court executing the decree, and therefore 
could not, under s. 258 of the Civil Procedure 
Code, be recognized. Sham Lai v. Kanahia Lai, 
I, L. B, 4 All. 316, and Zaliur Husain v. Bakhta* 
ivar,l.Jj. R. 7 All. 317, not followed. Mitthu 
Lal V . Khairati Lal. 

[I. L. R. 12 All. 569 

4. — s. 258, and s. 283. — Execution of decree — - 
Attaclme^it — Previous assignment in satisfaction 
of decree of third gj arty -- Suit hy assig nee to estab- 
lish right to attacJied property.] Where a regular 
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suit under s. 2'^3 of the Code of Civil Procedure 
was brought to establish the plain tiS’s right to 
certain attached property on the allegation that 
the property attached had been transferred to 
him in satisfaction of a decree held by him against 
the judgment-debtor : that it was not 
necessary that such transfer should be certified 
under the provisions of s. 258 of the Coj^e of Civil 
Procedure. The prohibitij^u to take cognizance 
of adjustments and payments referred to in s. 258 
above-mentioned relates only to the Court execu- 
ting the decree. Kalyan Singh r. Kamta 
Peasad. 

[I. L. R. 13 AIL 339 

, s. 265. 

See Partition — Jurisdiction op Civil 
Court in Cases respecting 
Partition. 

[I, L. R. 15 Bom. 527 
[I. L. R. 16 Bom. 628 

, s. 266. 

See Cases under Attachment— Sub- 
JECTS OP Attachment. 

, s. 267. 

See Execution op Decree— Mode op 
Execution — Costs. 

[I. L. R. 17 Bom. 514 

, s. 268. 

See Attachment— Mode op Attach- 
ment AND Irregularities in 
Attachment. 

[I, L. R. 15 AIL 134 

See Attachment— Subjects of At- 
tachment-Debts. 

[I. L, R. 13 AIL 76 

See Limitation Act, 1877, s. 16. 

[I. L. R. 13 AIL 76 
[I. L. R. 14 All. 162 

, s. 272. 

See s. 244 — Questions in Execution op 
Decree. 

[I. li. R. 17 Bom. 14 
LI. L, R. 20 Calc. 32 

See Attachment — Subjects op At- 
tachment-Letters in Post 
Office. 

[I. L. R. 13 Mad. 242 

See Attachment — Mode op Attach- 
ment AND Irregularities in 
Attachment. 

[I. L. R. 21 Calc. 85 

See Eight of Suit— Orders, Suits to 
SET Aside. 

[I. L. R. 19 Calc. 286 


CIVIL PROCEDURE CODE (ACT XIV 

OF 18S2)— eo fit Inued. 

, s. 273. 

Attachment— S uBjEci^ of Attach- 
ment— Decrees. ^ 

[I. L. R. 16 Bom. 522 

, s. 274. 

See Attachment — Mode of Attach- 
ment and Irregularities in 
Attachment. 

[I. L. R. 13 AIL 119 

[I. L. R 15 All. 134 

[I. L. R. 20 Calc. 805 

See Sale in Execution op Decree- 
Distribution OF Sale-Proceeds. 

[I. L, R. 16 Bom. 91 

, s. 276. 

See Sale in Execution op Decree — 
Distribution op Sale-Proceeds. 

[I. L. R. 16 Bom. 91 

See Sale in Execution op Decree — 
Stay of Sale. 

[I. L. R. 14 Mad. 277 

, s. 278. 

See Attachment — Liability for 
Wrongful Attachment. 

[I. L. R. 17 CalG. 436 

See Cases under Claim to Attached 
Property, 

See Execution of Degree — Applica- 
tion for Execution and Power 
OF Court. 

[I. L. R. 14 Bom. 369 

See Resistance or Obstruction to 
Execution op Decree. 

[I. L. R. 14 All. 417 

, ss. 278—283. 

See s. 244.— Questions in Execution of 
Decree. 

[I. L. R. 17 Calc. 711 

[I. L. R. 12 AIL 313 

See Appeal— Execution op Decree— 
Questions in Execution. 

[I. L. R. 12 All. 313 

See Right op Suit — Orders, Suits to 
SET Aside. 

[I. L. R. 19 Gale. 286 

, s. 280. 

See s. 244— Parties to Suits. 

[I. L. R. 15 Bom. 290 

See Debtor and Creditor. 

[I.L. R. 16 Boml. 



DiaEST OF CASES. 


( 172 ) 


( 171 ) 

CIVIL PROCEDURE CODE (ACT XIV 
OF 1882) — continued, 

, s. 281. 

See ^^AiM TO Attached Propeety. 

^ [I. L. R. 17 Calc. 260 

[I. L. R. 18 Calc. 290 

See Limitation Act, 1877, Art. 11, 

[I. L. R. 17 Calc. 260 

, ss. 281*282. 

See s. 244 — Parties to Suits. 

[I. L. R. 15 Bom. 290 
See Debtor and Creditor. 

[I. L. R. 16 Bom, 1 

, s. 282. 

See Limitation Act, 1877, Art. ll. 

[I. L. R, 17 Bom. 629 

, s. 283. 

See s. 258. 

[I. L. R. 13 AIL 339 

See Attachment — Liability for 
Wrongful Attachment, 

[I. L. R. 17 Calc. 436 

See Claim to Attached Property. 

[I. L. R. 18 Calc. 296 

See Debtor and Creditor. 

[I. L. R. 16 Bom. 1 

See Declaratory Decree. Suit for— 
Declaration of Title. 

[I. L. R., 16 Mad. 140 

See Fraud— Pleading or Alleging 
One’s own Fraud. 

[I, L. R. 17 Bom..94 

See Limitation Act, 1877, Art ll. 

[|X, B. R. 13 Mad. 366 
See Multifaeiousness. 

[I. L. R. 11 Bom. 608 

See Onus Probandi— Claim to At- 
TACHED Property. 

[ I. L. R. 17 Bom. 94 

See Res Judicata— Orders in Execu- 
tion op Decree. 

[I. L, H, 14 Bom. 206 

Res Judicata— Parties or their 
Representatives. 

[I. L. R. 15 Mad. 477 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[I. L. R. 15 All. 405 


CIVIL PROCEDURE CODE (ACT XIV 
OF 1882) — continued, 

, s. 285. 

See Sale in Execution of Decree- 
Distribution OF Sale-Proceeds. 

[I. L. R. 21 Calc. 200 

See Sale in Execution of Decree — 
Invalid Sales— Want of Juris- 

DICTIONf 

[I. L. R. 19 Calc. 651 

, s. 287. 

See Execution of Decree— Applica- 
tion FOR Execution and Power 
OF Court, 

[I. L. R. 14 Bom. 369 

, s. 289. 

See Sale in Execution of Decree— 
o Setting aside Sale— Irregu- 
larity. 

[I. L. R. 18 Calc. 422 

, s. 290. 

See Sale in Execution of Decree- 
Bidders. 

[I. L. R. 14 Mad. 235 

See Sale in Execution of Decree- 
Setting aside Sale— Irregu- 
larity, 

[I. L. R. 21 Calc. 66 

, s. 291. 

See Sale in Execution of Decree- 
Setting aside Sale— Irregu- 
larity. 

[I. L. R. 17 Calc. 152 

[I. L. R. 18 Calc. 496 

, s. 292. 

See Pleader— Purchase by Pleader 
AT Sale in Execution of Degree, 

[I. L. R. 15 Mad. 389 

, 3 . 293. 

See Appeal— Sale in Execution of 
Decree. 

[I. L. R. 13 All. 564 

[I. L.R. 14 All. 201 

, s. 294. 

See Sale in Execution of Decree— 
Setting aside Sale— Irregu- 
larity. 

[I, L. R. 14 Mad. 498 

, 3, 295. 

See Appeal— Decrees. 

[I. L. R, 14 All. 210 

See Insolvent Act, s. 7. 

[I. L. R. 15 Mad. 372 



( 173 ) 


DIGEST OP CASES. 


( 174 ) 


CIVIL PROCEDURE CODE (ACT XIV CIVIL PROCEDURE CODE (ACT XIV 

OF %2b~coiitinued. OF 1882) — contimied. 


See Limitation Act, 1877, Abt. 13. 

[I. L. R. 15 Bom. 438 
See Limitation Act, 1877, Art, 179— Law 

APPLICABLE TO APPLICATIONS FOE 

Execution. 

[I. L. R. 17 Calc. 491 

See Right of S?ht— Sale in Execution 
OP Decree. 

[I. L. R. 12 All. 546 

See Cases under Sale in Execution 
OP Decree — Distribution of 
Sale-Proceeds. 

See Sale in Execution of Decree- 
Setting aside Sale — Irregu- 
larity. 

[I. L. R. 15 All. 318 
[I. L. R. 20 Calc. 673 

, s. 306. 

See Sale in Execution of Decree- 
Stay OF Sale. 

[I. L. R. 14 Mad. 277 

, s. 306. 

See Sale in Execution of Decree- 
Setting ASIDE Sale— Irregula- 
rity. 

[I. L. R. 14 Mad. 227 

— , s. 308, order under. 

See Appeal— Execution of Decree- 
Parties TO Suits. 

[I. L. R. 16 Mad. 20 

See Superintendence of High Court 
— Civil Procedure Code, s. 622. 

[I. L. R. 16 Mad. 20 

— , s. 311. 

See s. 244— Questions in Execution of 
Decree. 

[I. L. R. 17 Calc. 769 
[I. L. R. 18 Calc. 139 
[I. L. R. 19 Calc, 341 

See Pleader — Purchase by Pleader 
AT Sale in Execution op Decree. 

[I. L. R. 15 Mad. 389 

See Sale in Execution of Decree- 
Invalid Sales— Death of Judg- 
ment-Debtor before Sale. 

[I. L. R. 12 All. 440 

See Cases under Sale in Execution 
OF Decree — Setting aside 
Sale— Irregularity. 


, s. 312. 

See 8. 244 — Questions iif Execution of 
Decree. 

[I. L. R. 17^ Calc. 769 
[I. L. R. 18 Calc. 139 

See Sale in Execution of Decree- 
Setting aside Sale — Irregu- 
larity. 

[I. L. R. 20 Calc. 8 

See Special Appeal— Orders subject 
OR NOT to appeal. 

[I. L. R. 18 Calc. 422 

i 3 . 313. 

SeeSAh^ IN Execution of Decree — 
Setting aside Sale— Irregula- 
rity. 

[1. L. R. 20 Calc. 8 

, 3 . 315. 

See Appeal— Sale in Execution of 
Decree. 

[I. L. R. 12 All. 397 

See Sale in Execution of Decree- 
Setting aside Sale— iliGHTs op 
Purchasers, &c. 

[I. L. R. 13 All. 383 
[I. L. R. 16 Mad. 361 

, s. 316. 

See Sale in Execution op Decree- 
Purchasers, Title of— Certifi- 
cates OF Sale. 

[I. L. R. 17 Bom. 375 

3 , 317. 

See Oases under Benami Transac- 
tion — Certified Purchasers. 

, 3. 318. 

See Appeal — Execution of Decree- 
Parties TO Suit, 

[I. L. R, 13 Mad. 504 

See Execution of Decree — Orders 
and Decrees of Privy Council, 

[I. L. R. 15 Mad. 203 

See Hindu Law— Joint Family— Sale- 
OF Joint Family Property in 
Execution of Decree, &c. 

[I. L. R. 17 Bom. 718 

See Limitation Act, 1877, Art. 167. 

[I. L. R. 13 Mad, 504 



DIGEST OF CASES. 


( 175 ) 

CIVIL PROCEDURE CODE (ACT XIV 

Or 1882) — Gontimied, 

, s. 320. 

See Ru*.es made under Acts. 

[I. L. R. 15 Bom. 322 
[I. L. R. 12 All. 664 

, s. 328. 

8ee Appeal— Orders. 

[I. L. R. 16 Mad. 127 

Besistance or Obstruction to 
Execution of Degree. 

[I. L. R. 16 Mad. 127 

, s, 329, 

Bee Superintendence op High Court 
—Civil Procedure Code, s. 622. 

[I. L. R. 16 Bom. 711 note 

, s. 331. 

Bee District Judge, Jurisdiction op. 

[I. L. R. 14 Bom. 627 

See Cases under Resistance or 
Obstruction to Execution of 
Decree. 

Bee Res Judicata — Competent Court. 

[I. L. R. 14 All. 417 

See Valuation op Suit— Appeals, 

[I. L. R. 13 Mad. 620 

, ss. 332, 333. 

See Hindu Law— Joint Family— Sale 
OF Joint Family Property in 
Execution op Decree, &c. 

[I. h, R. 17 Bom. 718 

, s* 336. 

B.'e Appeal— Orders. 

[I. L. R. 15 All. 183 

See Superintendence op High Court 
—civil Procedure Code, s. 622. 

[I. L. R. 15 All. 183 

See Surety— Discharge of Surety. 

[I. L. R. 15 All. 183 

See Surety— Liability op Surety. 

[I. L. R. 13 All, 100 

, s. 341. 

See Attachment — Attachment of 
Person. 

[1. L. R. 20 Gale. 874 

See Limitation Act. 1877, Art. 179— 
Raturb of Application— Irre- 
GULAR and Defective Appli- 
cations. 


( 176 ) 

CIVIL PROCEDURE CODE (ACT XIV 
OF 1882 — Gontimied, 

s. 342. 

See Imprisonment. 

[I. L. R. 13 Mad. 141 

, s. 344. 

See Appeal— Orders. 

[I. L. R. 15 All. 183 
r [I. L. R. 15 Mad. 89 

See Insolvency — Assignment by 
Debtor. ^ 

[I. L. R. 16 Mad. 499 

See Superintendence of High Court 
— Civil Procedure Code, s. 622. 

[I. L. R. 15 All. 183 

See Surety— Discharge op Surety. 

[I. L. R. 15 All. 183 

See Surety— Liability op Surety. 

[I. L. R. 13 All. 100 

, ss. 344—360 (Ch. XX.) 

See Cases under Insolvency— Insol- 
vent Debtors under Civil 
Procedure Code. 

— s. 350. 

Sec Insolvency — Insolvent Debtors 
UNDER Civil Procedure Code. 

[I. L. R. 14 AIL 146 

, s. 351. 

See Insolvency — Assignment by 
Debtor. 

[I. L. R. 16 Mad. 499 

See Insolvency— Insolvent Debtors 
UNDER Civil Procedure Code. 

[I. L. R. 14 All. 368 

, s. 856. 

See Heceiver. 

[I, L. R. 15 Mad. 233 

, s. 359. 

See Insolvency— Insolvent Debtors 
UNDER Civil Procedure Code. 

[I. L. R. 14 All. 145 

, ss. 361—372 (Ch. XXI). 

See Mamlatdar, Jurisdiction of. 

LI. L. R. 17 Bom. 646 

, s. 365. 

See Limitation Act 1877, Art. 179— 
Nature of Application — Gene- 
rally. 

[I. L. R. 20 Calc. 766 

ASee Part-ies— Substitution of Parties 
— Plaintiffs. 

[I. L. R. 15 Bom. 146 


[I. L. R. 12 All. 64 



( 177 ) 


DIGEST OF CASES. 


( 178 ) 


CIVIL PROCEDURE CODE (ACT XIV 
OF 1882) — Gontiji'ued. 

, s. 366. 

See Limitation Act 1877, Art. 179— 
Nature of Application— Gene- 
rally. 

[I. L. R. 20 Calc. 755 

, s 367. 

See Parties— S uBSTiTUTi(;)N OF Parties 
—Plaintiffs. 

[I. L. R. 15 Bom. 145 

See Right of Appeal. 

[I. L. R. 12 All. 200 

, s. 368. 

See Limitation Act, 1877, Art. 1750. 

[I. L. R. 16 Bom. 27 

See Parties— Substitution of Parties 
—Dependants. 

[I. L. R. 15 Mad. 399 

, s. 370. 

See Decree— Alteration or Amend- 
ment OF Decree. 

[I. L. R. 16 Bom. 404 

, s. 372. 

See Limitation Act, 1877, Art. 1750. 

[I. L. R. 16 Bom. 27 

, s. 373. 

See Appeal— Decrees. 

[I. L. R. 18 Calc. 322 

[I. L. R. 15 All. 169 

See Execution of Decree — Applica- 
tion FOR Execution and Power 
OF Oodrt. 

[I. L. R. IS Calc 462, 515, 635 

[I. L. R. 15 Mad. 240 

[I. L. R. 15 Bom. 370 
[I. L. R. 12 All. 179, 392 

See Ees Judicata— Orders in Execu- 
tion OF Decree, 

[I. L. R. 13 All. 564 

See Res Judicata— Relief not Grant- 
ed. 

[I. L. R. 21 Calc. 265 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[I. L. R. 15 All. 169 

s. 374. 

See Execution of Decree— Applica- 
tion for Execution and Power 
OF Court. 

[I. L. R. IS Calc, 515 


CIVIL PROCEDURK CODE (ACT XIV 
OF 1882) — eotitinued. 

, s. 375. 

See Compromise -Compromise of Suits 
UNDER Civil Pbocbidure Code. 

[I. L. R. l^Bom. 202 
[I. L. R. 14 All. 141 

See Specific Performance — Specific 
Performance Allowed. 

[I. L. R. 13 Mad. 316 

, s. 380. 

See Security for Costs— Suits. 

[I. L. R. 17 Calc. 610 
[I. L. R. 21 Calc. 177 

, s. 392. 

See Local Investigation. 

[I. L. R. 16 Mad. 350 

, s. 396. 

See Appeal— Decrees. 

[I. L. R. 19 Calc. 463 

, ss. 401-415 (Oil. XXVI.) 

See Pauper Suit— Suits. 

[I. L. R. 20 Calc. 319 

, s. 411. 

See Pauper Suit— Appeals. 

[I. L. R. 13 All. 326 

See Pauper Suit— Suits. 

[I. L. R. 14 Mad. 163 

, s. 412. 

See Pauper Suit— Appeals. 

[I. L. R. 13 All. 326 

See Pauper Suit— Suits. 

[I. L. R. 15 Bom. 77 

, s. 424. 

See Police-Officer. 

[I. L. R, 14 Bom. 395 

, s. 433. 

See Res Judicata— Competent Court 
— General Cases. 

[I. L. R. 15 Mad. 494 

, s. 435. 

See Plaint — Verification and Sig- 
nature. 

[I. L. R. 21 Calc, 60 

, s. 437. 

See Parties— Adding Parties to Suits 
— Defendants. 

£1. L. R. 13 Mad. 197 



DIGEST OF CASES. 
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( 179 ) 

CIVIL PROCEDURE CODE (ACT XIV 

OF 1882) — contmued, 

, s. 443. 

See LvM-TIO, 

[I. L. R. 16 Bom. 132 

See Minor - Representation of Minor 
IN Suits. 

[I. L. R. 16 Mad. 344 

, s. 446. 

See Minor— Representation of Minor 
IN Suits. 

[I. L. R. 17 Calc. 488 

, s. 463. 

See Lunatic. 

[I. L. R. 16 Bom. 132 

, s. 464. 

See Lunatic. 

[I. L. R. 14 Mad. 289 

See Misjoinder. 

[I, L. R. 13 Mad, 197 

,s. 477. 

See Withdrawal of Suit. 

[I. L. R. 15 Bom. 160 

, s. 483. 

See Attachment — Liability for 
Wrongful Attachment. 

[I. L. R. 17 Calc. 436 

, ss, 485, 486. 

See Limitation Act,, 1877, s. 15. 

[I. L. R. 14 All. 162 

, s. 491. 

See Withdrawal of Suit. 

[I. Li. R. 15 Bom. 160 

, s. 496. 

See Appeal— Orders. 

[I. L. R. 15 All. S 

, s. 603. 

See Appeal— Receivers. 

[I. L, R. 17 Calc. 680 
See Cases under Receiver. 

, s. 605. 

See Appeal— Receivers, 

[I. li, R. 17 Calc. 680 

, s. 508, 

See Arbitration — Awards. 

[I. L. R. 13 All. 300 

See Arbitration— Reference or Sub- 
mission TO arbitration. 

[I. L. R. 17 Calc 832 


CIVIL PROCEDURE CODE (ACT XIV 

OF 1882) —continued. 

, S. 510. 

See Arbitration — Refebenoe or 
Submission to Arbitration. 

[I. L. R. IS Calc. 324 

, s. 514. 

See Ajrbitration— Awards. 

[I. L. R. 15 Mad. 384 
fl. L. R. 13A11. 300 
[I. L. R. 14 All. 343, Sii 

, s. 520. 

See Arbitration— Private Arbitra- 
tion. 

[I. L. R. 21 Calc. 213 

, 3. 521. 

See Arjbitration— Awards. 

[I. L. R. 16 Mad. 384 
[I. L. R. 13 All. 300 
[I. L. R. 14 All. 343, 347 

See Arbitration— Private Arbitra- 
tion. 

[I. L. R. 21 Calc. 213 

, 3. 522-. 

See Appeal— Arbitration. 

[I. L. R. 15 Mad. 348 
[I. L. R. 13 All. 366 

, 3. 623. 

See arbitration — Revocation op or 
Withdrawal from Arbitra- 
tion. 

[I. L. R. 17 Calc. 200 

, 3. 525. 

See Appeal— Arbitration, 

ri. L. R. 13 All, 366 

See Arbitration— Private Arbitra- 
tion. 

[I. L. R. 15 Mad. 474 
[I. L. R. 17 Bom. 674 
[I. L. R. 21 Calc. 213 

See Evidence— Civil Cases — Second- 
ary Evidence — Lost or De- 
stroyed Documents. 

[I. L. R. 15 Mad, 99 

See Res Judicata— Adjudications. 

[I. L. R. IS Calc. 414 
See Right of Suit— Awards. 

[I. L. R. 15 Mad. 99 



DIGEST OF OASES. 
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( 181 ) 

CIVIL PROCEDURE CODE (ACT XIV 
OF 1882), s. 526 — continued. 

See Small Cause Court, Mofussil — 
Jurisdiction— Awards. 

[I. L. R. 13 Mad. 344 

, s. 626. 

See Arbitration'— Private Arbitra- 
tion. 

[I. L. R. 21 Calc. 213 

See Small Cause Court, Mofussil— 
Jurisdiction— Awards. 

[I. L. R. 13 Mad. 344 

, s. 639. 

See Endowment. 

[I. L. R. 14 Mad. 1 

See Cases under Eight of Suit — 
Charities. 

, s. 640. 

See Appeal — Costs. 

[I. L. R. 16 Bom. 676 

[I. L. R. 13 All. 290 

, ss. 640—687 (Chaps. XLI andXLII). 

See Eemand— Power of Eemand. 

[I. L. R. 16 Mad, 299 

, s. 541. 

See Limitation Act, 1877, s. 4. 

[I. L. R. 12 All. 129 

See Pleader— Appointment and Ap- 
pearance. 

[I. L. R. 16 Mad. 285 

See Special Appeal— Procedure in 
Special Appeal. 

[I. L. R. 15 AIL 123 

, s. 642. 

See Appellate Court — Objection 

TAKEN FOR FIRST TIME ON APPEAL. 

[I. L. R. 13 All. 381 

See Special Appeal — Procedure in 
Special Appeal. 

[I. L. R. 15 All. 123 

, s. 643. 

See Special Appeal — Admission or 
Summary Rejection of Appeal. 

[I. L. R. 15 All. 367 

, S. 544. 

See Limitation Act, 1877, Art. HQ- 
Period from which Limitation 
runs— Where there has been 
AN Appeal. 


CIVIL PROCEDURE CODE (ACT XIV 
OF 1882). s. 644 — eontinued. 

See Madras Rent Recovery Act, s. 9^ 
[I. I^R. 13 Mad. 24a 

, S. 644 — JReveo'sal of whole dtkcree on appeal 

hy one party — Appeal ly two persons — WitJi^ 
drawal cf one app ell a7it from appeal^l A decree 
was passed for the plaintiff in a suit to redeem 
a hanom brought against various persons most 
of whom disclaimed all interest. An appeal was 
preferred by one of the defendants who claimed 
to he Xhejenmi cf the premises comprised in the 
hanom and another who held a lianom from him. 
The first mentioned appellant withdrew from 
the appeal which, however, was prosecuted by 
the other, and the Appellate Court reversed the 
decree : — JSeld^ that since the appellants were 
the only substantial defendants the Appellate 
Court was right in allowing the appeal to proceed. 
Srimana Yikraman r . Ratan. 

[I. L. R. 16 Mad. 293 

, s. 545. 

See Execution of Decree — Stay of 
Execution. 

[I. L. R. 15 Bom. 536 

, 546. 

See Execution of Decree — Stay of 
Execution. 

[I. L. R. 15 All. 193 

See Surety — Enforcement of Secu- 
rity. 

[I. L. R. 13 Mad. 1. 

, s. 549. 

See Cases under Security for Costs^ 
—Appeals. 

, s. 551. 

See Special Appeal — Admission or. 
Summary Rejection of Appeal. 

[I. L. R, 15 All. 367 

, s. 556. 

See Appeal — Default in Appear- 
ance. 

[I. L. R. 16 Bom. 23 
[I. L. R. 15 All. 353 

See Letters Patent, High Court, 
N. W. P. Cl. 10. 

[I. L. R. 14 All. 361 
[I. L. R. 15 All. 369 ^ 

s. 558. 

See Letters Patent, High Court, 
N. W. P. Cl. 10. 

[I. L. R. 14 All. 361- 
[I. L. R. 16 All. 369^ 


[I.I^ R. 13 All. 1 
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DIGEST OF CASES. 
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CIVIL PROCEDURE CODE ^(AOT XIV 
Oj^’ 1832) — contimed, 

, s. 569. 

See Parties — Adding- Parties to 
Suits—Respondents. 

[I. L.R. 15 Mad. 362 
[I. L. R. 13 All. 78 

, s, 561. 

See Appeal— Objections by Respon- 
dent. 

[I. L. R. 13 Mad. 492 
[I. L. R. 14 Bom. Ill 

, 3 . 562. 

Bee Judgment— Civil Cases. 

[I. L. R. 13 All. 533 

. See Remand— Oases op appeal apter 
Remand. 

[I. L. R. 17 Calc. 168 
[I. L. R. 15 All. 119, 413 
[I. L. R. 14 Bom. 14 

See Remand— Power of Remand. 

[I. L. R. 12 All. 510 
[I. L. R. 16 Mad. 207 
[I.L. R. 17Bom.733 

See Special Appeal— Procedure in 
Special appeal. 

[I. L. R. 15 All. 119, 413 

, 3. 564. 

See Remand— Cases op Appeal after 
Remand. 

[I. L. R. 12 All. 510 

See Remand — Power of Remand, 

[I. L. R. 12 All. 510 

, 3 . 666 . 

See Appellate Court— Exercise of 
Powers in various Cases. 

[I. L. R. 15 All. 315 

See Issues — Fresh or Additional 
Issues. 

[I. L. R, 14 All. 366 
See Remand— Procedure on Remand. 

[I. L. R. 14 All. 23 

, 3 . 567. 

See Appellate Court-Exercise of 
Powers in various Cases. 

[I. L. R. 15 All. 315 

-See Issues— Fresh or Additional 
Issues. 

[I. L. R. 14 All. 366 


CIVIL PROCEDURE CODE (ACT XIV 
OF 1882) — continued, 

, 3. 568. 

See Appeal to Privy Council— Cases 
IN WHICH Appeal lies or not — 
Substantial Question of Law. 

[I. L. R. 21 Calc. 484 

See Appellate Court— Evidence and 
Aa)ditional Evidence on Ap- 
peal. 

[I. L. R. 21 Calc. 484 

See Remand— Power of Remand. 

[I. L. R. 17 Bom. 733 

, 3. 669. 

See Remand— Power of Remand. 

[I.L. R. 17 Bom. 733 

, 3. 574. 

See Judgment— Civil Cases. 

[I. L. R. 17 Bom. 428 

,3, 575 — Composition of Bench to hear 

appeal referred to a third Judge under 5. 575 of the 

Civil Procedure Code— Judges differing in opinion.'] 
Qucere : Whether where there is a difference of 
opinion between the two Judges of a Divisional 
Bench who have delivered judgment on the matter 
of the appeal, the reference to a third Judge 
under s. 575 of the Civil Procedure Code should 
be heard by. the third Judge sitting separately, 
or by a Bench composed of the third Judge and 
the two Judges who first heard the appeal and 
differed in opinion. Rohilkhand and Kumaon Banh 
V. Rovo., I. L. R. 6 All. 4G8, referred to. Per Weir, 
J.— The language of s. 575 does nob imply that the 
appeal must necessarily be heard again at the 
reference by the two Judges who first heard it 
and differed. Subbayya v. Krishna. 

[I. L. R. 14 Mad. 186 

, 3. 577. 

See Compromise— Com ROM isE of Suits 
under Civil Procedure Code. 

[I. L. R. 14 All. 350 

, s. 578. 

See Appellate Court— Other Errors 
Affecting Merits of Suit. 

[I. L. R. 15 All. 380 
[I. L. R. 17 Calc. 155 

, 3. 682. 

See s. 54. 

[I. L. R. 12 All. 129 
See Appeal— Decrees. 

[I. L. R. 16 Mad. 286 

See Appellate Court — Exercise of 
Powers in various Cases— Ar- 
bitration Reference to. 

[I. L. R. 18 Calc. 607 
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CIVIL PROCEDURE CODE (ACT XIV 

OF 1882), s. 6S2— CO ritimied. 

See Letters Patent, High Court, 
N.-W. P., Cl, 10. 

[I. L. R. 14 All. 226 

See Right op Appeal. 

[I. L. R. 12 All. 200 

See Special Appeal*- Admission or 
S uMBfARY Rejection of Appeal. 

[I. L. R. 15 All. 367 - 

See Special Appeal— Orders subject 
or not to Appeal. 

[I. L. R. 14 Mad. 462. 

, s. 583. 

See Restituton op Rights by Motion. 

[I. L. R. 21 Calc. 340 

See Surety— Enforcement op Secu- 
rity. 

[I. L. R.13 Mad. 1 

, s. 584. 

See Oases under Special Appeal. 

, ss. 584-585, 

See Special Appeal— Grounds of Ap- 
peal-Questions OF Fact. 

[I. L. R. 20 Calc. 93 

See Special Appeal — Procedure in 
Special Appeal. 

[I. L. R. 17 Calc. 291 

[I. L. R. 15 All. 123 

, s. 586. 

See Special Appeal — Small Cause 
Court Suits — Damages, Suits 

FOR. 

[I. L. R. 15 Mad. 298 

See Special Appeal — Small Cause 
Court Suits— General Cases. 

[I. L. R. 15 Mad. 98 
[I. L. R. 12 All. 579, 581 

[I. L. R. 21 Calc. 249 

, S.587, 

See Letters Patent, High Court, 
N.-W. P., Cl. 10. 

[I. L. R. 15 All. 359 

See Special Appeal — Procedure in 
Special Appeal. 

[I. L. R. 15 All. 123 

, s. 588. 

See Appeal— Acts— Bengal Tenancy 
Act. 

[I. L. R. 19 Calc. 485 


CIVIL PROCEDURE CODE (ACT XIV 
OF 1882), s. 588 — eontinved. 

See Appeal— Decrees, 

[I.Ji. R. IS Calc. 322 
[I. L, R, 14 Mad. 99 
See Appeal— Orders, 

[1. L. R. 15 Mad. 89 
[I. L. R. 15 All. 8 

See Appeal — Probate. 

[I. L. R. 17 Calc. 48 

See Appeal— Receivers. 

[I. L. R. 17 Calc. 680 

See Letters Patent, High Court, 
K.-W. P., Cl. 10. 

[I. L. R. 15 All. 359 

See Remand— Cases of Appeal after 
Remand. 

[I. L. R. 14 Bom. 232 
[I. L. R. 12 All. 510 

See Special Appeal— Orders subject 
or not to Appeal. 

[I. L. R. 14 Mad. 462 

, s. 590, 

Remand— Oases of Appeal after 
Remand. 

[I. L. R. 14 Bom. 232 

, s. 691. 

See Remand— Cases of Appeal after 
Remand. 

[I. L. R. 12 All. 510 
[I. L. R. 15 All. 119 

See Right of Appeal. 

[I. L. R. 12 All. 200 

See Special Appeal — Procedure in 
Special Appeal. 

[I. L. R. 15 All. 119 

, s. 595. 

See Appeal to Privy Council — Cases 
IN WHICH Appeal lies or not— 
Appealable Orders. 

[I. L. R. 13 Mad. 349 
[I. L. R. 14 Bom. 428 
[I. L. R. 15 Bom. 155 

, s. 596. 

See Appeal to Privy Council— Cases 
IN which Appeal lies or not — 
Valuation of Appeal. 

[I. L. R, 15 Mad. 237 
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CIVIL PROCEDURE CODE (ACT XIV 
OF 1882), S. 6dQ—contiiine(l. 

Appeal to Privy Co un'Gil— Cases 
IN WHICH Appeal lies or. not— 
Substantial Question op Law. 

[I. L. R. 21 Calc. 484:, 523 

, S. 599. 

See Limitation Act, 1877, Art. 177. 

[1. L. R. 15 AIL 14 

, s. 600. 

See Appeal to Privy Council— Cases 
IN WHICH Appeal lies or not — 
Substantial Question of Law. 

[I. L. R. 21 Calc. 523 

s. 601. 

See Appeal to Privy Council —Gases 
IN WHICH Appeal lies or not— 
Appealable Orders. 

[I. L. R. 15 Bom. 155 

s. 608. 

See Letters Patent, High Court, Cl 15. 

[I. L. R. 21 Calc. 473 

s. 610. 

See Appeal— Orders. 

[I. L. R. 15 Mad. 203 

See Execution op Decree— Orders 
AND Decrees of Privy Council. 

[I. L. R. 20 Calc. 105 

s. 617. 

See Deference to High Court— Civil 
Cases, 

[I. L. R. 17 Bom. 735 

s. 622. 

See Appeal— Execution op Degree- 
Parties TO Suits. 

[I. L. R. 17 Bom. 49 

See Appellate Court— Interference 
with AND Power to vary Order 
OF Lower Court. 

[I. L. R. 16 Mad. 476 

See Certificate of Administration- 
Certificate UNDER Bombay He* 
GULATION VIII OP 1827. 

[I. L. R. 16 Bom. 708 

See Judgment— Civil Oases, 

[I. L. R. 13 All. 533 

See Letters Patent, High Court, Cl. 16. 

[I. L. R. 14 Mad. 406 

Bee Pauper Suit— Suits. 

[I. L. R. 15 Bom. 77 


CIVIL PROCEDURE CODE (ACT XIV 
OF 1882), s. 622 — continued. 

See Revision — Civil Oases — Small. 
Cause Court Cases. 

[l.L. R. 15 All. 139 

See Sale in Execution op Decree — 
Setting aside Sale — Irre- 
gularity. 

[l.L. R. 20 Calc. 8 

See Special Appe^al — Small Cause 
Court Suits— General Cases. 

[I. L. R. 20 Calc. 8 

See Case.s under Superintendence of 
High Court — Civil Procedure 
Code, s. 622. 

3 . 623. 

See Compromise— Compromise of Suits 
UNDER Civil Procedure Code, 

[I. L.R. 15 Bom. 594 

, 3 . 624. 

See Review — Review by Judge other 
THAN Judge in Original Case. 

[I. L. R. 14 Bom. 101 

[I. L. R. 16 Bom. 603 

Se-e Small Cause Court, Mopussil— 
Practice and Procedure— New 
Trials and Reviews. 

[I. L. R. 13 Mad. 178 

: , s. 626C. 

See Review — Review by Judge other 
than Judge in Original Case. 

[I. L. R. 16 Bom. 603 

, s. 632. 

See Letters Patent, High Court 
N. W. P., Cl. 10. 

[I. L. R. 14 All. 226 

[I. L. R. 15 All. 359 

, s: 638. 

See s. 61. 

[I. L. R. 12 All. 129 

, s. 640. 

See Commission— Civil Cases. 

[I. L. R. 14 Bom. 584 

, s. 642. 

See Arrest— Civil Arrest. 

[I. L. R. 13 Mad. 150 

, s. 646B. 

See Reference to High Court— Civil 
Cases. 

[I. L. R. 13 Mad. 344 

[I. L. R. 21 Calc. 249 
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CIVIL PROCEDURE CODE ACT (XIV 
OP 1882), s. Q^Q'B.—co7iGluded. 

See Special Appeal — Small Cause 
Court Suits— General Cases. 

[I. L. R. 21 Gale. 249 

, s. 647. 

See Execution of Decree — AppltcA' 
TiON FOR Execution and Power 
OF Court. 

[I. L. |i. 18 Oalc. 462, 515, 635 
[I. L. R. 15 Mad. 240 
[I. L, R. 12 All. 179, 392. 

See Execution of Decree— Execution 
AFTER Appeal or Review. 

[I. L. R. 16 Bom. 550 

See Judgment— Civil Cases. 

[I. L. R. 13 All. 583 

See Practice— Civil Cases— Sale by 
Receiver. 

[I. L. R. 21 OalG. 479 

See Res Judicata— Judgments on Pre- 
liminary Points. 

[I. L. R. 15 All. 49 


CIVIL PROCEDURE CODE AMEND- 
MENT ACT (VII OP lSBS)-concluded, 

S 48. 

See Appeal— Objections by Respon- 
dent. * 

LI. L. R. 13 Mad. 492 

, s. 49. 

See Remand— Power of Remand. 

[I. L. R. 16 Mad. 207 

, s. 57. 

See Limitation Act, 1877, Art. 177. 

[I. L. R. 15 All. 14 

, s. 59. 

See Review— Review by Judge other 
THAN Judge in Original Case. 

[I. L. R. 16 Bom. 003 

, s. 60. 

See Reference to High Court — Civil 
Cases. 

[I. L. R. 21 Calc. 249 

See Special Appeal — Small Cause 
Court Suits— General Cases. 

[I. L. R. 21 Oalc. 249 

CIVIL PROCEDURE CODE AMEND- 
MENT ACT (VI of 1892.) 


, s. 649. 

See Execution of Decree — Applica- 
tion for Execution and power 
OP Court. 

[I. L. R. 17 Bom. 162 

See Execution of Decree — Orders 
and Decrees op Privy Council. 

[I. L. R. 20 Calc. 105 

See Sale in Execution of Decree- 
Invalid Sales— Want of Juris- 
diction. 

[I. L. R. 17 Calc. 699 

CIVIL PROCEDURE CODE AMEND- 
MENT ACT (VII OF 1888). 

See District Judge, Jurisdiction of. 

[I. L. R. 18 Oalc. 496 


s. 27. 

See Civil Procedure Code, s. 257 A. 

[I. L. R. 15 Bom. 419 

See Civil Procedure Code, s. 258. 

[I. L. R. 16 Bom. 589 


s. SO. 


See Pules made under Acts. 

[I. L. R. 15 Bom. 322 
[I. L. R. 12 All. 564 


s. 3. 

See Court Fees’ Act, s. 5. 


, s, 4. 


[I. L. R. 15 All. 117 


See Execution op Decree- Applica- 
tion for Execution and Power 
OF Court. 


[I. L. R. 15 All. 84 


See Judicata — Judgments on 
Preliminary Points. 

[I. L. R. 15 All. 49, 84 
CLAIM TO ATTACHED PROPERTY. 

See Appeal— Execution of Decree- 
Questions IN Execution. 

[I. L. R. 12 All, 313 

See Attachment — Liability for 
Wrongful Attachment. 

[I. L. R. 17 Oalc, 436 

See Civil Procedure Code, s. 244— 
Parties to Suits. 

[I. L. R. 15 Bom. 290 

See Civil Procedure Code, s. 244— 
Questions in Enjkoution of 
Decree. 


[I. L. R. 17 Calc. 711 
[I. L. R. 12 AIL 313 
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CLAIM TO ATTACHED PROPERTY— 

contimied . 

See Limitation Act, 1877, Art. 11. 

[I. L. R. 17 Calc. 260 

See Onus Peobanui— Claim to Attach- 
' ED Property. 

[I. L. B. 17 Bom. 94 

1. — Application ly person holding claim — ¥orm 
of application — Circular Order of High Courts 
Bombay, No. 90 (c)— Court Fees Act, Scfi. II, cl. 1 
— Notices to judgment- debtor.'} A person holding* 
a claim on property ordered to be sold in execu- 
tion of a decree is required to make the applica- 
tion contemplated in the High Court’s Civil 
Circular No. 90 (c), page 60, of the “ Circular 
Orders.” The application must be in writing 
and bear the proper fee prescribed by Schedule II, 
No. 1, of the Court Fees Act (VII of 18^0). The 
Circular does not require any notice to be served 
on the judgment-debtor. Whether he is bound by 
the order passed in the proceedings must depend 
on the facts of each case. Lachmichand Hira- 
chand x\ Tukaram. 

[1. L, R. 16 Bom. 700 


CLAIM TO ATTACHED PROPERTY— 

concluded, 

4. — Claim to attached property in Calcutta 
Court of Small Causes — Attachment — Suit in Nigh 
Court by xinsxicoessful clamant — Right of suit — 
Res judicata — Code of Civil Procedure \X1V of 
1883), ss. 278, 283 — Presidency Small Cause Courts 
Act {XV of 1882), 5,9. 9, 2.3 and ?>1-Act X of 
1888, s. 2.] An order made upon a claim to 
attached property filed in the Small Cause Court 
of Calcutta u^ider s. 278 of the Civil Procedure 
Code, 1882, is an order ih the suit within the 
meaning of the Presidency Small Cause Courts 
Act, 1882, s. 37, and is final, subject only to tbe 
right to apply for a new trial. Where such a 
claim has been disallowed, a suit brought under 
s. 283 of the Civil Procedure Code by the person 
against whom that order has been passed to 
establish the right which he claims to the pro- 
perty in dispute is not maintainable in any Court. 
The exclusion by the Small Cause Court, under 
the powex'S conferred on it by s. 23 of the Presi- 
dency Small Cause Courts Act, 1882, of s. 283 of 
the Civil Procedure Code, has not been affected 
by Act X of 1888. Ismail Solomon Bhamji v, 
Mahomed Khan. 


2. — Civil Procedure Code, 1882, s. 281 — Order 
disallowing claim to attached property.'} The 
effect of an order made under s. 281, of the Civil 
Procedure Code, disallowing a claim to attached 
property, is to give the auction-purchaser a title 
as against the claimant, unless the order is set 
aside by a suit, Khub Lal v. Ram Lochun 
Koer. 

[I, L. B. 17 Calc. 260 

3. — Property attached in possession of some 
person in trust for the judgment-debtor — Code of 
Civil Procedure {Act XIV of 1882), ss. 278, 281.] 
Certain property was attached in the hands of the 
petitioner (who had preferred a claim under s. 278 
of the Code of Civil Procedure), on the ground 
that he had become a trustee for the judgment- 
debtor by virtue of an alleged agreement on his 
part to discharge the decree-holder’s debt contain- 
ed in a hibanama by which the judgment-debtor 
had transferred the property to him, The peti- 
tioner having obtained a rule under s. 622 of the 
Code, held, that the property having been trans- 
ferred to the petitioner and being now admittedly 
his property, the lower Court had acted without 
jurisdiction in directing execution to issue against 
the property. Per Ameer Ali, J. : — When a claim 
is preferred under s. 278, what the Court has to 
see is whether the property, though standing in 
the name of the claimant or of some other person, 
ia in the possession of the judgment-debtor or not. 
The mere fact that the judgment-debtor has some 
beneficial interest in the income would not render 
the property liable under s. 281. If the claimant 
satisfies the Court that he has some intei*est in, or 
is possessed of, the property attached, and it does 
not appear that the possession of the claimant 
was in reality that of the judgment-debtor, the 
claim must be allowed. Sheoraj Nandan 
Singh v. Gopal Suran Narain Singh. 

[I. L. B. 18 Calc. 290 


CLUB. 


[I. L. B. 18 Calc. 296 


, Suit for price of goods supplied by Club to 

a xnember — Right of sxt^it — Secretary of Chib.} 
An action to recover the price of goods supplied 
to a member of a non-proprietary club, or on hia 
responsibility cannot be brought in the name of 
the secretary of the club. Michael v. Briggs. 

[I. L. B. 14 Mad. 362 

CO-DEFENDANT. 

See Inspection of Documents. 

ri.L. B. 17 Bom. 384 

See Res Judicata — Parties— Co-db- 

FENDANTS. 

[I, L. B. 14 Mad. 324 
[I. L. B. 15 Mad. 264 

COERCION. 


See Hindu Law— Adoption— Who may 
Adopt. 

[I. L. B. 13 Mad. 214 


COIN. 


See Gambling. 

[I. L. R. 16 Bom. 283 


COLLEGTOR. 

See Bombay Land Revenue Act, s. 85. 

[1. L. R. 16 Bom. 686 

See Guardian— Duties and Powers op 
Guardians. 


[I. L. B. 18 Calc. 99 
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COLLECTOR — contiiiued. 

^ See Limitation Act, 1877, s. 10. 

[I. L. R. 18 Calc. 234 
^ee Limitation Act, 1877, Art. 145. 

[I. L. R. 18 Calc. 234 

See Majority Act, s. 3, 

[I. L. R. 17 Calc. 944 

_ See Parties—PIrties to Suits— 
Collector. 

[I. L. R. 15 Mad. 350 

See Sale for Arrears op Revenue — 
Setting aside Sale— Irre- 
gularity. 

[I. L. R. IS Calc. 125 

See Sanction to Prosecution— Where 
Sanction is Necessary. 

[I. L. R. 2 7 Calc. 872 

As Agent of Court of Wards— 

See Pleader— Appointment and 

Appearance. 

[I. L. R. 15 Mad. 135 

, Application loy, where not party to 

suit. 

See Pauper Suit— Suits. 

[I. L. R. 15 Bom. 77 

— , Attachment hy— 

See Sale for Arrears of Rent— Set- 
ting aside Sale— Other 

Grounds. 

[I. L. R. 21 Calc. 70 

, Certificate of— 

See Bengal Tenancy Act^ s. 84. 

[I. L. R. IS Calc. 271 

See Hereditary Offices Act, s. 10. 

[I. L. R. 17 Bom. 362 

See Pensions Act, s. 4. 

[I. L. R. 16 Bom. 537, 731 
[I. L. R. 17 Bom. 169, 224 

, G-rant hy— 

'See Bombay Land Revenue Act, s. 135. 

[I. L. R. 15 Bom. 424 

Order of— 

See Damages— Suits for Damages— 
Breach of Contract. 

[I. L. R. 14 Mad. 82 
See Rules made under Acts. 

[I. L R. 12 All. 564 
[I. L. R. 12 Bom. 322 

W, D 


COLLECTOR— 

, Order of— 

See Sale for Arrears of Revenue- 
Setting aside Sale— Other 
Grounds. 

[I. L. R. 17 Calc. 80 

, Power of— 

See Court op Wards Act, s. 20. 

[I. L. R. IS Calc. 506 

See Land Acquisition Act, s. 11. 

[I. L. R. 13 Mad. 485 

See Right to use op Water. 

[I. L. R, 16 Mad. 333 
See Rules made under Acts. 

[I. L. R. 15 Bom. 322 

See Sale in Execution of Decree — 
Re-Sales» 

[I. L. R. 15 Bom. 694 

See Stamp Act, 1879, s. 50. 

[I. L. R.15 Mad. 269 

, Reference by— 

See Bombay Civil Courts Act, s. 16. 

[I. L. R. 16 Bom. 277 

See Mamlatdaes Courts Act. 

[I. L. R. 14 Bom. 371 

^ Register of, entries in— 

See Evidence Act, s. 35. 

[I. L. R. 20 Calc. 940 
See Limitation Act, 1877, Art. 120. 

[I. L. R. 15 Mad. 360 

, Revision of order of— 

See Superintendence op High Court- 
Civil Procedure Code, s. 622. 

[I. L. R. 12 All. 198 

, Sanction of— 

Sue Madras Rent Recovery Act, s. 11. 

[I. L. R. 14 Mad. 44 

, Suit for act done by— 

See Subordinate Judge, Jurisdiction 

OF. 

[I. L. R. 15 Bom. 441 

1 — Execii tion of decree for partition — Collector ^ 
power of, to refuse execution — Xlltrci The 

plainfcifis obtained a decree against the defend- 
ants for partition and possession of their share 
in the lands in the village of Kasai. That decree 
was sent for execution to the Collector. In the 
meantime a revision survey had been introduced 
into the village, under which the designation of 
some of the lands directed to be partitioned was 

7 
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I^OlilSEiOliOR—cimeluded, 

cTianged from hlioti to dliara lands. The Collect- 
or proposed to partition them, as described by 
the survey ; but the plaintiffs having* declined 
the proposal, h'e refused to partition the lands, 
and returned unexecuted the decree to the Court. 
On refererrce to the High Court: — Held, that the 
Collector had acted ultra . 'elves. The plaintiffs 
were entitled to have the lands partitioned, quite 
independent of the result of the new survey as 
regards the character of the lands. The proposal 
of the Collector was virtually to contravene the 
command of the Court, which, as a purely minis- 
terial officer, it was not in his power to do 
either directly or indirectly. Gaxoji Utekar v, 
Dhondu. 

[I. L. R. 14 Bom. 450 

2. — Power of Collector — Peference hy Collect- 
or — Jurisdiction of District Court — Land Ac (ju I- 
sltlou Act, s. 55.] A Collector is not competent 
to refer nor a District Judge to decide any ques- 
tion arising under Land Acquisition Act, s, 55. 
Ramalakshmi V . Collector op Kistna. 

[I. L. R. 16 Mad. 321 

3. — j\d-Tr. P. Land Pevenue Act {XIX of 
1878), ss. 3, Sul-scatioii (1), 107 — Partition — 
Wajil-ul-arz— Power of Collector on constituting 
a new malial iy jjartltion to frame a fi'esh loajih- 
ul-arz for such mahul.] It is within the implied, 
though not within the spiecified, powers of a 
Collector while constituting new malials by parti- 
tion of a previously existing single malial to 
frame a new loajlh-ul-arz for each of the new 
maluils so constituted, Kedae Nath r. Ham 

. Dial. 

[I. L. R. 15 All. 410 

COLLUSION. 

See Estoppel— Denial of Title. 

[I. L. R. 13 Mad. 335 

COMMISSION. 

See Receiver, 

[I. L. R. 15 Mad. 233 

, Payment of. 

See Insolvent Act, s. 10. 

[I. K R. 14 Mad. 133 

, to Ameen to ffx Mesne Profits. 

See Court Fees Act, s, 20, 

[I. L. R. 17 Calc. 281 

COMMISSION-CIVIL CASES. 

1 . — Commission to examine loitnesses — Grounds 
Jor yrantlny commission^ A plaintiff applied, 
under s. 640 of the Civil Pi-ocedure Code (Act XIV 
of 1882), .for a commission to issue for the ex- 
amination of three female witnesses (P, B and _4) 
at the residence of one of them (P). The grounds 
upon which he based his application were the 
following (1) That P had lost her husband ten 
months previously and was in mourning ; that, 
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COMMISSION— CIVIL concluded. 

according to Parsi usage, a widow observed mourn- 
ing for two or three years, and during that time 
did not leave her house : (2) that B was fifty- 
eight years of age and sickly and physically un- 
able to attend the Court ; (3) that A was about to 
go up-country, and could not stay in Bombay 
until the hearing: — Held, the circumstances 
alleged were not such as to justify the issue of a 
commission. Rustomji Framji r. Banoobat, 

- [I. L. R. 14 Bom. 584 

2. — Commission to Bngland to tahe evidence^ 
Costs of such commissi on— Pa, rty and party ta.xa- 
tion, principle of— Onus of proof in respect to 
item ohjected to— Production of vouchers in ease of 
commission to England — Govts of obtaining tran^ 
script- of evidence given and, of perusing it — 
Allowances to ivitnesses—Goniwis-doneSs fees — 
Practice.'] Where, in a suit in India, a comniis- 
eion to take evidence has been issued to England, 
the bill of costs with respect to such commission 
is to be taxe(l,by the Taxing- Master of the Court 
in India, and not in England. It is to be taxed 
on the same scale and on the same principle as 
would be adopted in Eiighiud, and, if the Taxing 
Master finds any difficulty, be must refer to Eng- 
land for information, Where an item is^ objected 
to in taxation, the Taxing Master should recou- 
sider and review his taxation, and in doing so he 
should throw the onus of proof, as to the neces- 
sity of the item^ upon such party as, having 
regard to its particular nature, he considei’.s ought 
to bear it. As to the productiou of vouchers in 
case of commissions to England, no rule can be 
laid down. Dpon objections being brought in it 
is in the di.scretion of the 'I'axing Master, either 
on his own motion or on the application of the 
party objecting, to require vouchers for, or 
fu-rther proof of. all or any of the items objected 
to. and. Tailing the production of the vouchers or 
proof which he may require, to disallow the item. 
Quccrc — Whether in taxation as between party 
and party the costs of obtaining a transcript of 
the evidence given and of perusing^ it ought to be 
allowed. Payments made to witnesses are dis- 
cretionary allowances, and the Court is averse 
to review such allowances. The Court in ap- 
pointing a Commissioner to take evidence in Eng- 
land expects that the fees of such Commissioner 
will not exceed those which the Supreme Court 
in England would allow to a special examiner or 
Commissioner acting in England under its orders. 
If the f)arties desire that higher fees should be 
allowed to the Commissioner whom they name, 
they should obtain an order from the eTudge 
appointing the Commissioner. Goculbas Bulab- 
DAS Manufacturing Company r. Scott. 

[I. L. R. 15 Bom. 209 

COMMISSION-CRIMINAL CASES. 

Evidence talien on Comm'ission — Criminal Pro- 
eedure Code, 1S82, ss. — Ev'ulence Act, 1872, 

s. 33 — Practice.] Evidence taken under commis- 
sion issuing from the Court of the Chief Presidency 
Magistrate during the course of an enquiry before 
him cannot be used in evidence at the trial before 
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COMMISSION-CRIMINAL OASES— 

conoluded. 

the High Court under s. 607 of the Criminal Pro- 
cedure Code : — Held, further, that on the facts 
before the High Court it was also inadmissible 
under s. 33 of the Evidence Act. Qoeen-Em- 
PREss Jacob. 

[I. L. R. 19 Calc. 113 

COMMISSION AaENT. 

See Principal and Agent— Commission 
Agents. 

- [I. L. R. 16 Mad. 238 

[I. L. R. 17 Bom. 520 

COMMISSIONER. 

, In Insolvency. 

See Insolvent Act, s. 61 . 

[I. L. R. 13 Mad. 150 

, Reference to. 

See Local Investigation. 

[I. L. R. 16 Mad. 350 

COMMISSIONERS. 

, Award of. 

See Nawab Nazim’s Debts Act. 

[I. L.R. 19 Calc. 584, 742 

, Dismissal of suit for non-payment 

of fee of. 

See PtES Judicata — Judgments on 
Preliminary Points. 

[I. L. R. 13 Mad. 510 

, Fee of. 

See Commission— Civil Cases. 

[I. L. R. 15 Bom. 209 

COMMITMENT. 

See Revision— Criminal Cases— Com- 
mitment. ■ 

[I. L. R. 16 Bom. 580 

GrimUial Procedure Code^ ss. 423,439 — Sessions 
Judge^ growers of, as a Court of agypeal.'] It is 
competent to a Sessions Judge acting as a Court 
of Appeal under s. 423 of the Code of Criminal 
Procedure, 1882, having reversed the finding and 
sentence, to order the appellant to be committed 
for trial to the Court of Session. Queeii-Erngpress 
V. Sulika, I. L. R. 8 All. 14, dissented from. 
Queen-Empress V , Maula Baksh. 

[I. L. R. 15 All. 205 

COMPANIES AOT (VI OP 1832.) 

See Oases under Company. 

, s. 35. 

See Magistrate, Jurisdiction of— 
Special Acts— Companies Act. 

[I. L. R. 20 Calc. 676 


COMPANIES ACT (VI OF lSS2)~eoneld. 
, s. 252. 

See Magistrate, Jurisdiction of— 
Special Acts— Companies Act. 

[I. L. R. 20 Calc. 676 

COMPANY— . Col. 

1. Formation and Registration ... 198 

2. Articles of Association and Liability 

of Shareholders ... ... 199 

3. Transfer of Shares and Right of 

Transferees ... ... ... 201 

4. Meetings and Voting ... ... 202 

5. Winding up ... ... 203 

(rO General Cases ... 203 

(f) Duties and Powers of Liquida- 
tors ... ... ... 203 

, Principal Office of— 

See Plaint— Verification and Sig- 
nature. 

[I. L. R. 21 Calc. 60 
[L. R. 20 I. A. 139 

(1) FORMATION AND REGISTRATION. 

1.— Companies ( Flo/ 1882), s. i— Registra- 
tion of Association — “ Gain ” — Mutual Assurance 
Society Cg In 1870 a fund was formed by a number 
of persons over 20 in number, the object being, 
according to the prospectus and rules, to provide- 
for the widows, children, and other relatives of the 
subscribers. The management was vested in a 
Board of Directors elected by the subscribers from 
amongst their own number. Subscriptions at fixed 
rates according to tables were paid by the subscri- 
bers to secure the provision of pensions for their 
widows, children, and relatives. The moneys so 
subscribed were invested in Government 4 per cent, 
securities, and in the course of management a 
large reserve fund was accumulated and so in- 
vested, the interest annually payable in respect of 
which amounted in the year 1888 to upwards of 
Rs 46,000, but there was nothing to show tl;at 
such reserve was larger than sound principles of 
management required. The rules provided for 
abatements of subscriptions according to a gra- 
duated scale, which might be granted or withheld 
from year to year by the Directors according to 
their opinion as to the condition of the fund. A 
subscriber to the fund was under no obligation to 
continue his subscription, but might stop it at 
pleasure, subject in certain contingencies to for- 
feiture of the benefit of past payments. Fines 
were also provided for unpunctnality in payments 
of subscriptions. It was contended that the sub- 
scribers formed an association which required re- 
gistration under s. 4 of the Indian Companies Act, 
inasmuch as they carried on business having for 
its object the acquisition of gain by the associa- 
tion, or the individual members thereof, as the 
subscribers must be taken to contemplate the or- 
diuary consequences of their acts, and the forfei- 
tures, fines, and large and increasing reserve fund 
constituted “ gain.” Semlle that these did not 
constitute gain. But held that whether they did 
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(1) FORMATION AND REGISTRATION— 

concluded. 

or not, no business was carried on, having- for its 
object the acquisition of g-ain by the association or 
the individual members thereof. The subscribers 
to the General Family Pension Fund are not a 
company, association, or partnership formed for 
the purpose of carrying on business that has for 
its object the acquisition of gain by the company, 
association, or partnership, or by the individual 
members thereof, within the meaning of s. 4 of 
the Indian Companies Act. Where the substantial 
purpose of an association is not to carry on a busi- 
ness for gain, the fact that gain may accrue in- 
cidentally or may arise from merely subsidiary 
provisions does not make registration necessary. 
Kraal v, Whymper. 

[I. L. R. 17 Calc. 786 

(2) ARTICLES OP ASSOCIATION AND LIA- 
BILITT OF SHAREHOLDERS. 

2. — Qomjya^iies Act {VI of 1882), 45— 

du2}licate of onemorandum hefore-regUtvatlon of 
comj^any — Signature after registration of comgjang^ 
effect of — Progoosal to take shares — Acceptance.] 
When a person signs a duplicate of the Memoran- 
dum of Association after the registration of the 
original memorandum he does not thereby be- 
come a subscriber within the meaning of s. 45 
of the Indian Companies Act VI of 1882. Such 
signature, however, is equivalent to a proposal to 
the Company to take shares, and if such a proposal 
is accepted, the person signing is a person who 
has agreed with the Company to become a member, 
within the terms of s. 46, and is liable to calls 
if entered on the register, Bombay National 
Manufactueing Company v. Ahmed bin Essa 
Khaliffa. 

[I, L. R. 14 Bom. 196 

3. — Companies Act {VI of 1882), s. 28 — Pay- 
ment hi cash — Accord aiid satisfaction — Oontok- 
lutoryy liaHlity of.] One P served the Nawab of 
Beyla Spinning and Weaving Company, Limited, 
as” a broker, by getting .shares subscribed for, 
collecting money from subscribers, and inducing 
people to take shares. There was no express 
agreement to pay him in cash, but there was a 
tacit understanding that he should get the usual 
broker’s commission. He was given two shares 
as remuneration for his services. At the time he 
accepted the shares, the account of his com- 
mission as broker had not been settled, and no 
demand had been made by him for payment of 
any specified sum. When the Company was 
wound up under the orders of the Court, the 
liquidators placed his name on list A of the con- 
tributories for the value of the two shares. He 
applied to have his name removed from the list : 

— Held, rejecting his application, that his name 
was rightly put on the list of contributories. 
The fact that the shares were given him as re- 
muneration for his services could not be pleaded 
as a payment of the calls on shares, as no definite 
sum had been found due when the shares were 
accepted by him. Where the circumstances relied 
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(2) ARTICLES OF ASSOCIATION AND LIA. 
BILITY OF SHAREHOLDERS-^‘o/?f^7i?/^^L 

on would, in an action for money due on the 
shares, be evidence only in support of a plea of 
accord and satisfaction, it would not be a good 
defence of “a payment in cash” within the 
meaning of s. 28 of the Indian Companies Act 
(VI of 1882), but otherwise, if the circumstances 
would suppQrt a plea of payment. Parshotum- 
DAS r. ISHVAEDAS. f 

[I. L. R. 16 Bom. 161 

4. — Suit hy lujuidator — Limitation — Allotinhit 
of shares— Comnieneement of shareholder' s liahill- 
ty— Companies Act (TV of 1882), s. 125.] The 
liquidator of the Gujerat Company in September, 
1889, sued the defendant as a registered share- 
holder of the Company to recover a sum of 
Rs. 2,483 due from him in respect of his shares. 
The plaint set forth the particulars of demand, 
one of w^hich was Rs, 260, being the amount of 
deposit payable before allotment on 16th July 
1886, and another a sum of Rs. 250 payable on 
allotment on 16th July 1886. This suit was 
brought on 10th September 1889, and the defend- 
ant contended that the above two items of claim 
were barred by limitation. The lower Courts, not- 
withstanding the statement in the plaint, found, 
as a fact, that the allotment of the shares was 
really made in November 1886: — Held, therefore, 
assuming three years to be the period of limitation, 
that the claim was not barred. The debt due from 
the defendant did not become recoverable until 
he was registered as a shareholder. Malichand 
Dharamchand V. Dalsukhram Hargovxndas. 

[I. L. R. 17 Bom. 469 

5. — Suit hy liquidator against shareholder — 
Llmiltation — Comnieneement of liability of .share- 
holder in respect of shares — ^lemoraouluni of A,y- 
sociation — Attestation of signature of .vihscrlher 
—Comgyanies Act {VI of 1882), s. 11.] A suit 
against a shareholder to enforce liability in re- 
spect of his shares, if brought within three years 
from the date at which his name is inscribed in 
the register as the holder of such shares, is not 
, barred by limitation. Where a Memorandum of 
Association of a Company has been registered, a 
subscriber cannot divest himself of his liability 
as a member of the Company, although his signa- 
ture to the memorandum may not have been pro- 
perly attested. The transaction may be irregular, 
but it is not void. Chhotalal Chhaganlal i\ 
Dalsukhram Hargovindas. 

[I. L. R. 17 Bom. 472 

^.—Companies Act {VI of 1882), s. 2S-~Sharcs 
issued as fully paid up~Rlghts of a purchaser 
loith notice taking from a purchaser ivithout 
notice— Co7itrihutory.] Twenty shares of the Beyla 
Spinning, Weaving and Manufacturing Company, 
Limited, were originally allotted to A as fullv 
paid-up shares partly for work done and partly for 
work to he done for the Company. The agree- 
ment under which the shares were so allotted was 
not registered as required by s. 28 of Act VI 



( 201 ) 


DIGEST OP CASES. 


c 202 ) 


COMPANY — continued, 

(2) ARTICLES OP ASSOCIATION AND LIA- 
BILITY OF SHAREHOLDERS— 

of 1882. A sold three of these shares to D, who 
had no notice that they were not fully paid up. 
D sold the three shares to <9, who was the 
Managfing- Director of the Company. The Com- 
pany was wound up by the Court. At the date 
of the winding- up, G was holder of the three 
shares. In settling the list of contributories, the 
Court ordered G's name to be placed on the list in 
respect of the three shares ; — that G was 

not liable as a contributory. Though G was a 
Managing Director of the Company, and as such 
must have known that the shares had been issued 
as fully paid-up shares without complying with 
s. 28 of Act VI of 1882, he was not on that 
account estopiped from taking advantage of the 
equitable rule which protects a purchaser with 
notice taking from a purchaser without notice. 
In re Gulabdas Bhaidas. 

[I, L. Ii.l7 Bom. 672 

(3) TRANSFER OF SHARES AND RIGHTS 
OF TRANSFEREES. 

7.— Suit to compel Directors to register trayisfer 
— Persons entitled to require registration of trans- 
fer — Insolvency of shareholder — Official Assignee, 
right of, to sell shares and obtain transfer One 
of the Articles of Association of the Coorla 
•Spinning and Weaving Company provided that 
the Board of Directors might decline to register 
any transfer of shares, unless the transferee 
were approved by the Board. A shareholder, 
holding 423 shares, became insolvent, and his 
shares thereupon vested in the Official Assignee, 
who sold them. The purchaser required the 
Official Assignee to transfer the shares into the 
names of two nominees, viz,, 200 shares to the 
name of one nominee, and 223 shares to the name 
of the other. The Official Assignee executed the 
necessary transfer deeds and sent them to the 
Company, with a request that the shares might 
be tran.sferred accordingly. The proposed nomi- 
ness were already members of the Company and 
registered holders of shares in it, and no objection 
was taken to them in their personal capacity. 
The Directors, however, declined to approve of 
the transferees and to register the transfer, 
unless the transferees would pledge themselves 
nob to approve a certain change in the mode of 
remunerating the Agents of the Company, which 
the Directors desired to effect, and which they 
believed would be very advantageous to the 
Company. The transferees refused to pledge 
themselves in any way as to thmr future action 
and brought this suit to enforce registration of 
the transfer : — Held, following Moffiatt v. Par- 
guhar, L. R. 7 Ch. D. 591, that the Directors were 
bound to register the transfers. It was contended 
that neither the Official Assignee nor the trans- 
ferees had any legal right to call on the Company 
to register the transfers. Held, that, having 
regard to the provision of the Articles of Asso- 
ciation 'of the Company, the Official Assignee 
was entitled -to have the shares registered in the 
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(3) TRANSFER OF SHARES AND RIGHTS 
OF TRANSFEREES — concluded. 

names of his vendees. Kaikhosro Muncherji 
Hebramaneck y. Coorla Spinning- and Weav- 
ing Company. 

[I. L. R. 16 Bom. 80 

Q, '-Sanction to transfer not obtained from 
Directors — Apyplicatlo-n for reg istration by tra^iS' 
feree — Refusal of Directors to register —Sioeclfie 
Relief Act I of 1877, s. 4:o -Oompanies Act (VI 
of 1S82, s. 5S.] G bought some shares in the 
Bombay Fire Insurance Company and applied to 
the Directors for registration as a shareholder in 
respect of the shares bought. The Directors re- 
fused the application, giving no reason for so 
doing. G now applied to the Court, uuder s. 45 
of the Specific Relief Act and uuder s. 58 of the 
Indian Companies Act, for an order compelling 
the Directors to register him as a shareholder. 
The Articles of Association of the Company pro- 
vided {Inter alia) that any shareholder might, 
with the sanction of the Board of Directors, sell 
or dispose of and transfer all or any of his shares 
to any other person approved by the Board (who 
shall not be bound to assign any reason for the 
withholding of such saiicbiou) : — Held, that the 
application should be refused, for s. 45 of the 
Specific Relief Act did nob apply (there being 
another ‘‘specific and adequate legal remedy”), 
and under the Companies Act the proper pro- 
cedure had nob been adopted. G was a trans- 
feree whose title was nob complete, inasmuch as 
the requisite sanction bo the transfer had nob been 
obtained, and, therefore, there was no privity 
between him and the Directors of the Company, 
and he had no right to complain. IN the mat- 
TER OP Bombay Fire Insurance Company. 
Ex-partb Gilbert. 

[I. L. R. 16 Bom. 398 

(4) MEETINGS AND VOTING. 

9 , — Meeting of shareholders — Power of Chair- 
man— Poll— Time for tailing a poll — Right of 
shareholder to vote at meeting — Articles of Asso- 
ciation.'] At common law, and where the taking 
of a poll is nob governed by statute or special 
rule, the Chairman of a meeting is the proper 
authority to fix the time and place for the taking 
of a poll ; and a poll is properly and correctly 
taken immediately after the termination of the 
meeting. The same rule applies to meetings of 
registered companies, unless their articles pre- 
scribe some other procedure. The object of a poll 
in the case of a meeting of members of a regis- 
tered company, as of other meetings, is to ascer- 
tain the true sense of the meeting, and is nob to 
give absent members a further opportunity of 
voting, unless a contrary intention is expressly or 
impliedly to be gathered from the articles of the 
company. There is no presumption in construing 
a doubtful article in the latter sense. One of the 
articles of association of a joint stock company 
provided as follows : — “ Every shareholder nob dis- 
qualified by the preceding article or article No. 17, 
and who has been duly registered for three 
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months previous to the general meeting, shall be 
entitled to vote at such meeting, and shall have 
one vote in respect of every share held by him ; — 
Held, that%the meaning of the above article was 
merely that a shareholder should be registered for 
three months before he could vote, but that having 
thus once acquired the right to vote he had one 
vote in respect of every share held by him. It 
was not necessary under the article that every 
such share should have been held by him for three 
months. Eiladbar Shamji 'o. Rehmbbhoy 
Allana. 

[I. L. R. 15 Bom. 164 

(5) WINDING DP. 

{a) General Cases. 

10. — Companies Act {VI of 1882), s. 177 — Volun- 
tary liquidation — LMllity to he sued — Execution 
of decreed\ Where a Company has gone into a 
voluntary liquidation it can still be sued for 
debts due by it incurred prior to liquidation, 
although the fact that there are liquidators may 
be material if execution of the decree is sought. 
KOTHANDAPANI %\ SOMASUNDARAM. 

[I. L. R. 15 Mad. 97 

W. —Companies Act {VI of 1882), s, 136 — Pro- 
eeedmg loith suit — Proceeding to enforce execution 
of decree — Sanction of the Court — Suit or other 
ptroceeding The language of s. 136 of the Com- 
panies Act (VI of 1882), shows that proceedings 
in execution are regarded as distinct from the 
suit for the purpose of that section : therefore the 
leave given to proceed with a suit is not authority 
for proceedings taken in execution of the decree 
in the suit authorised. Ishvardas Jagjivandas 
u, Dhanjisha Nasarvanji, 

[I. L. R. 16 Bom. 644 

(5) Duties and Powers of Liquidators. 

12. — Voluntary liquidation — Liquidator, hor- 
rowing powers of — Assets — Principal and Agent — 
Election — Suhrogation — Companies Act {VI of 
1882), ss, 144 (/), 177 (y).] Casein which it was 
held that a Liquidator of a Company being volun- 
tarily wound up, had power to borrow for the 
purposes of winding up, including the working 
of steamers and docks, on the credit of the assets 
of the Company without security written or 
otherwise, and that the loan in question was 
within his powers and was in fact made to the 
Company, though the liquidator also made him- 
self personally liable. Per Petheram, 0. J. : — 
Held, that a person contracting with an agent 
■ may look directly to the principal unless hy the 
terms of the contract he has agreed not to do so, 
whether he was or was not aware when he made the 
contract that the person with whom he was deal- 
ing was an agent only. Galder v. Dohell, L. R. 
6 C. P. 486, referred to. Per Wilson and Pigot, 
JJ. — Held, that the realized assets of a Company 
divided among the shareholders in pursuance of 
a resolution are assets within the meaning of 
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{h) Duties and Powers op Liquidators 
— concluded, 

s. 144 (/) of the Indian Companies Act. Per 
PiGOT, J. — Held, that if it were necessary to 
hold so, the principle of Baroness Wenloeli v, 
Hirer Bee Company, L. R. 19 Q. B, D. 155. w'ould 
apply to the case. In the matter of the 
Indian CoM^‘ANiES Act, 1882. In the matter 
OP the Ganges Stea^ Tug Company. Ex- 

PARTE THE DELHI AND LoNDoN BANK. 

[I. L. R. 18 Calc, tl 

IS.—Apqjlicatum hy Official Liquidator for 
sanction to sale of Comp anifs proq)erty — Lease — 
Covenayit against assignment — Covenant 7iot apply- 
ing to assigjiments other than hy act of parties — 
Companies Act ( VI of 1332), s. 114 — Act I K of 1882 
{Transfer of Property Act), ss. 10, 12.] The 
power of the Court under s. 144 (c) of the Indian 
Companies A^ct (VI of 1882) to give sanction to 
an Official Liquidator to sell the property of the 
Company, overrides a private contract against 
assignment made by the Company. A covenant 
in a lease to a Company provided that the lessees 
should not “ assign, underlet or part with the pos- 
session of any part of the said premises unless 
with the express consent in writing of the said 
lessors or their assigns.” The Company having 
gone into liquidation, and the Official Liquidator' 
having applied, under s. 144 of the Indian 
Companies Act, for sanction to sell the Company’s 
property, it was objected on behalf of the lessors’ 
assigns that the proposed sale would be in con- 
travention of the covenant : — Held, that the cove- 
nant did not apply to assignments by operation 
of law or assignments authorized by statute. 
Ss. 10 and 12 of the Transfer of Property Act 
(IV of 1882) relate only to transfers by act of 
parties. In the matter op the West Hope- 
town Tea Company. 

[I. L. R. 12 Ail. 193 

COMPENSATION, Col, 

1. Compensation to Accused on Dismis- 
sal of Complaint ... ... 205 

See Encroachment, 

[I. L. R. 17 Bom. 771 

, Apportionment of. 

See Appeal— Acts— Land Acquisition 
Act, 

[I, L. R. 16 Bom. 525 

See Land Acquisition Act, s. SO. 

[I. L. R. 17 Calc. 144 
. J by Municipality. 

See Bombay Municipal Acts, s. 163. 

[I. L. R. 14 Bom. 292, 
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COMPENSATION— 


, Determination of amount of. 

^ee Land Acquisition Act, s. 11. 

[I, L. R. 14 Mad. 46 

^ee Land Acquisition Act, s. 22. 

[I. L. K. 17 Calc. 380, 383 

Bee Land Acquisition Act, ss. 24, 25. 

[L L. R. 15 Bom. 279 
* [I. L. R. 16 Mad. 269 

y for arrest. 

Bee Withdrawal of Suit. 

[I. L. R. 15 Bom. 160 

, for Lreacli of contract. 

Bee Limitation Act, 1877, Art. 116. 

[I L. R. 19 Calc. 19 

, for improvements. 

Bee Landlord and Tenant — Compen- 
sation FOR Improvements on 
LAND. 

[I. L. R. 13 Mad. 454, 502 
[I. L R. 17 Bom. 736 

for wrongful acts. 

Bee Madras Local Boards Act, s. 27. 

[I. L. R.16 Mad. 296 


, Land given as. 

Bee Land Acquisition Act, s. 11. 

[I. L. R. 13 Mad. 485 

('I'l COMPENSATION TO ACCUSED ON 
^ DISMISSAL OF COMPLAINT. 

1 Criminal Procedure Code, s. 560 -Go?nj>eiisa- 

iioti' for frivoloiis or vexations complaint— Omn- 
plaini under s. 110 of Criminal Prooedm-e Gfe^ 
The award ot compeusation under s. o60 ol the 
Code of Criminal Procedure must be m respect of 
a frivolous and vexatious accusation of an offence 
of which the accused person has been discharged 
or acquitted. That section is not applicable to an 
appUcatiou.made to a ^ ^ 

view to his taking proceedings under s. 110 of the 
Code Queen-Empress 'r. Lakhpat.^ 

[I. L. R. 15 All. 365 

tocedte^ide Jmendment Act ilVof 1891) 
f 2 -Penal Gode {Aet XLV of J^60) s. 186] 
Wher'e a Civil Court peon was sent by a Munsif to 
attach certain property, and on the peon report- 
ing that he had been obstructed m making e 
attachment, the Munsif sent the case to the 
Deputy Magistrate for investigation and trial, and 
the^Deputy Magistrate summarily tried the accused 
under s. 186 of the Penal Code, f ^^missed the 
case and awarded compensation of Rs. 20 to the 
accused :—Beld, that the award of compensation 
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was illegal : the peon, though nominally the in- 
formant in the case, was not the real complainant, 
nor could the proceedings properly be ^aid to have 
been instituted before the Deputy Magistrate on 
his information. Bharut Chunder Nath 
Jabed Ali Biswas. 

[I. L. R. 20 Calc. 481 

COMPETENT COURT. 

Bee Cases under Bes Judicata— Com- 
petent Court. 

COMPLAINANT. 

See Compensation— Compensation to- 
Accused on Dismissal of Com- 
plaint. 

[I. L. R. 20 Calc. 481 

COMPLAINT— Gol. 

1. Institution of Complaint and neces- 
sary Preliminaries ... .... 206 

See Court Fees Act, s. 19. 

[I. L. R. 16 Mad. 423 

See Criminal Procedure Code, s. 437. 

[I. L. R. 20 Calc. 729 


, Dismissal of. 

Bee Compensation— Compensation to 
Accused on Dismissal of Com- 
plaint. 

[I. L. R. 15 All. 365 

, Institution of. 

See Compensation— Compensation to 
Accused on Dismissal op Com- 
plaint. 

[l. L. R. 20 Calc. 481 

rn INSTITUTION OF COMPLAINT AND 
NECESSARY PRELIMINARIES. 

-^Criminal Procedure Gode, s> l9S~-P6!fdriation 
of a wife — Gomplaint lij hushatuk'] When a 
married woman is defamed by the imputation of 
unchastity, her husband is a person aggrieved, 
upon whose complaint the Magistrate may take 
cot^nizance of a complaint under Criminal Proce- 
dure Code, s. 198. Chellam Naidu v, Ramasami. 

[I, L. R. 14 Mad. 379- 

COMPOSITION-DEED. 

See Debtor and Creditor. 

[I. L, R. 16 Mad. 83 

COMPOUNDINO OFFENCE. 

\,^Penal Gode, s, ^\^~-Bereeiung an offender^ 
The accused agreed to give Rs. 10 to B in consid- 
eration of his not giving evidence against AT, who 
was charged with the offences of house-breaking 
by night and theft in a building. )S gave evidence- 
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COM POUNDING O'FT'Ei'^O^—contmuecl, 

against K, who was, however, acquitted. The ac- 
cused was charged under Penal Code, s. 214, but 
was acquitted : — that the acquittal was right. 
S. 214 of the Penal Code presupposes the actual 
commission of an oSence, or the guilt of the 
person screened from punishment. Queen-Em- 
PEESS a. SamINATHA. 

[I. L. R. 14 Mad. 400 

2 . — Requisites for comj?osltio?i of offence valid 
in law — Griminal Procedure Code [Act Xof 1832), 
345 — of q)roof—Wro7i(ifuil o'cstraint and 
confnement- of coolies emffoyed on tea rjardend] 
Where an accused person alleges that an offence 
with which he is charged has been compounded 
so as to take away the jurisdiction of the Criminal 
Courts to try it, the onus is on him to show that 
there was a composition valid in law. J/, a 
European British subject, charged with the com- 
poundable offences of wrongful restraint and 
wrongful confinement of coolies employed on a 
tea garden of which he was the manager, pleaded 
that the Magistrate had no jurisdiction to try the 
cases, as they had been compounded by the 
complainants. The alleged compromise consisted 
of a Bengali paper, signed by the coolies, stating 
that they “made razbiama ^" (compromise) “of 
the case of their own accord,” and a paper in 
English signed by iV, these papers being given 
to the District Superintendent of Police, who had 
investigated the complaints, and who stated that 
he asked the coolies as t.o the contents of the 
Bengali paper, and they said that they had signed 
it voluntarily and stated its purpoit, and that 
one of them said in the presence of the others that 
it was a razUiama. .<9, one of the coolies, also wrote 
on the paper the words in XJriya, “ I will not carry 
on the case.” The Bengali paper was written by 
the darogalh of the police-station in presence of 
M, The paper signed by M was as follows : — “ I 
hereby agree with these Gan jam people that there 
shall be no legal proceedings of any kind taken 
against them with the exception of those who 
have not completed their agreements. Those 
whose agreements have not been completed, pro- 
ceedings will betaken against them on 22nd May, 
if they have not returned to the garden before 
then.” Neither of the papers were explained to 
G so as to make them intelligible to him, for 
though the Bengali paper was read out, G did not 
•understand that language. G was one of the coolies 
who had completed his agreement with 31. Held 
qier Prinsbp. J. : The compounding of an offence 
signifies that the person against whom the offence 
has been committed has received some grati- 
fication to act as an inducement for his desiring 
to abstain from a prosecution ; here there was 
no forbearance on the part of 3l to proceed 
against <9, who had served out the term of his 
engagement, and, therefore, tliere was no con- 
sideration for the agreement to compound. Having 
regard, moreover, to the ignorance and inferior 
intelligence of <9, it was of vital importance for 
A/ to show what led to the alleged agreement, and 
how it was that the darogah was instrumental to j 
it, which he had not done. Per Trevelyan, J. ; | 


COMPOUNDING OFFENCE —concluded. 

— Compounding an offence supposes an arrange- 
ment by which the parties have settled their 
differences, and in the more usual acceptation of 
the term implies that the prosecutor has received 
some consideration or gratihcation for dropping the 
prosecution. Although the provisions of the Con- 
tract Act may not apply, the proof of the arrange- 
ment must be similar to that wliich the Court 
requires for the proof of any agreement which is 
in issue ; and unless it j^pears that the parties 
were free from influence uf every kind and were 
fully aware of their respective rights, it would be 
impossible to give effect to a so-called arrange*- 
ment or composition. Having regard to the fact 
that the writer of the Bengali agreement had not 
been called, and that the contracting parties were, 
on the one side, ignorant coolies, strangers to the 
land and to the language in which the document 
was written, and on the other, a European of 
some education, assisted by his Bengali clerk, and 
having also the assistance of the Police, it was 
not proved that G knew what he was about and 
was fairly corftracting. Held, therefore, by the 
Court that there was under the •circumstances no 
compounding of the offences with which M was 
charged, valid in law such as to deprive the 
Magistrate of jurisdiction to try them. Murray 
V . Queen-Empress. 

ri. L. R. 21 Calc. 103 
COMPROMISE. Gol. 

1. Compromise of Suits under Civil 

Procedure Code ... ... 208 

See Contract— Construction op Con- 

tracts. 

[I. L. R. 17 Bom. 457 

See Malabar Law — Endowment. 

[I. L. R. 14 Mad, 153 

See Salepor Arrears OP Rent— Rights 
AND Liabilities op Purchasers. 

[I. L. R. 21 Calc. 383 

— of claim. 

See Administrator. 

[I. L. R. 17 Bom. 637 

of suit. 

See Counsel. 

[I. L. R. 13 All. 272 

See Lis Pendens. 

[I. L. R. 18 Calc. 188 

(1) COMPROMISE OF SUITS UNDER CIVIL 
PROCEDURE CODE. 

1. — Gomqyromise of suit hy Guardian — IHtX 
draioal hy guardian of ohjection to ExccntoGs ac- 
counts — Jbecree against minor —Mode of setting 
aside decrees — Review — Civil Procedure Code, 1882, 
ss. 11, 462, 623 — A})plication to set decree aside — 
Practice — Procedure.'] An administration suit 
filed in 1870 against executors on behalf of three 
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COMPROMISE— 

(1) COMPROMISE OF SUITS UNDER CIVIL 
PROCEDURE CODE — continued, 

infaTit plaintiffs was referred to the Commissioner 
to take accounts of the administration of the 
estate by the defendants. In Aug-ust, 1876, and 
before the taking- of accounts was concluded the 
plaintiff’s gfuardian withdrew certain surcharg-es 
and objections which had been filed to the de- 
fendants’ accounts and compromised the suit. 
The Commissioner thei\ made his rSport, which, 
with the consent of all' parties to the suit, was 
confirmed by the Court on the 13th January 1885. 
(Tiie of the plaintiffs attained his majority in 
December, 1887, and, on the 15th March, 1838, 
obtained a rule calling- on the defendants to show 
cause why the proceedings in the Commissioner’s 
office subsequent to August 1876 should not be 
set aside, and why he should not be at liberty to 
proceed with the accounts filed in the Commis- 
sioner’s office. He alleged that the enquiry before 
the Commissioner had not been couducte<l in 
the interest of himself and the other infant plain- 
tiffs ; that their guardian had been induced to 
withdraw objections and surcharges by the threats 
and coercion of the defendants, and that the 
compromise had not been sanctioned by the 
Court. He contended that the proceedings before 
the Commissioner had been a sham : —Held, that 
the rule should be discharged. The decree was 
regular in itself and on the face of it correct, 
and it could only be set aside by a regular suit. 
Per Faruan, J. : — The only modes of setting 
aside a decree prescribed by the Code of Civil 
Procedure (XIV of 1882) are by review under 
s. 623 and by suit under s. 11. Mirali Rahim- 
BHOY r. Rehmoobhoy Habibbhoy. 

[I. L. R. 15 Bom. 594 

Affirming on appeal, Karmali Rahimbhoy v. 
Rahimbhoy Habbiehoy. 

[L L. R. 13 Bom. 1 37 

2. — Clcil ProGedure Code^ 1882, .??. ?>lo-Agree- 
onent adjusting a suit — Subsequent disagreement of 
the parties — Application by one of the parties to 
record the agreement.'] Under s. 375 of the Civil 
Procedure Code (XIV of 1882) an application to 
record an agreement adjusting a suit may be made, 
although, at the time of such application, one of 
the parties either denies that it was made, or 
wishes to wfithdraw from it, or otherwise objects 
to its enforcement. The Court, being already 
seized of the suit which is adjusted, the applica- 
tion to record the alleged agreement is a proceed- 
ing in that suit, and the Court, in connection with 
that proceeding, necessarily has all the power’s 
and has thrown upon it all the duties w’-hich ap- 
pertain to it in regard to any other questions 
arising in any suit upon its fAe. — Ruttonsey Lalji 
V. Poorihai, I. L. H. 7 Bom. 304, approved and 
followed ; Hava Sundari Debt v. Duhliinessur 
I. L. R. 1 1 Calc. 250, dissented from Go- 
CULDAS BULABDAS MANUFACTURING COMPANY 

V. Scott. 
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COMPROMISE — concluded. 

(1) COMPROMISE OF SUITS UNDER CIVIL 
PROOEDUPtB CODE — concluded . 

S.— Civil Procedure Code, s. 375 — Agreement to 
be bound by oath of partiendar person — Oaths 
Act, s. 11.] The question in a suit w^ whether 
the purchase money for a house, which had been 
paid by the defendant, had been paid out of his 
own funds or -out of monies beloirging to the 
plaintiff. A witness for the defence having made 
statements apparently favourable to the plaintiff's 
case, the pleaders for both parties signed and pre- 
sented to the Court a petition that if upon a 
particular bond in the witness’ possession it should 
be stated that the money was received through 
the defendant, the Court should decree the suit, 
otherwise the suit should be dismissed : — Held 
that this arrangement was not an adju.stment or 
compromise of the suit within the meaning of 
s. 375 of the Civil Procedure Code, so as to deter- 
mine the jurisdiction of the Court and necessitate 
its passing a decree according to the arrangement, 
Muhammad Zahur v. Chkda Lal. 

[I. L, R. 14 AIL 141 

4. — Civil Procedure Code, s, 677 — Hnverijied 
sulahnamah — Consent decree — Appidlate Court, 
Poioer of.] Where an application purporting to 
contain the terms of a compromise was presented 
to the High Court by one of the parties to an ap- 
peal before it, but on the so-called sulahnamah 
being sent down to the lower Court for verifica- 
tion, it was found that the attendance of the 
parties for that purpose could not be procured : — 
Held, that the High Court was not justified 
in passing a decree under s. 577 of the Code of 
Civil Procedure in accordance with the terms of 
the unverified sulahnamah. Bandhu Bhagat r, 
Muhammed Taqui. 

[I.L. R, 14 All. 350 

COMPULSION AS AN EXCUSE FOR 

CRIME. 

See Accomplice. 

[I. L. R.14 Bom. 115 

CONCURRENT JUDGMENTS ON PACT. 

fe- A ppeal to Privy Council— Cases 
IN WHICH Appeal lies or not — 
Substantial Question op Law. 

[I. L. R.21 CalG. 523 

See Hindu Law— Joint Family— P tRK- 

SUMPTION AND ONUS OP PROOF 

AS TO Joint Family. 

[I. L. R. IS All. 165 

See Cases under Privy Council, Prao- 
Tics OP — Concurrent Judg- 
ments ON Fact. 

CONDITION PRECEDENT, 

See Charter Party. 

[I. L. R. 14 Bom. 241 

fl. L. R. 15 Bom. 389 


[I. L. R. 16 Bom. 202 
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CONDITION PRECEDENT— 

Se£ Contract— C oi?DiTioKS Precedent. 

[I. L. R. 14 Bom. 498 

See Execution of Decree— Notice of 
Execution. 

[1. L. R. 20 Oalo. 370 
[I. L. R. 21 Calo 19 

CONDITION RESTRAINING ALIENA- 
TION. 

See Landlord and Tenant— Forfei- 
ture— Breach OP Conditions. 

[I. L. R. 17 Calc. 826 j 

See Lease— Construction. ' 

[I. L. R. 17 Calc, 826 

CONDITIONS OF SALE. 

See Practice— Civil Cases— Sale by 
Registrar. 

[I. L. R. 21 Calc. 566 

CONFESSION. Col. 

1. Confessions fco Mag-istrafce... ... 211 

2. Confessions to Police-officers ... 213 

3. Confessions of Prisoners tried jointly 214 

See Plea. 

[I. L. R. 14 Bom. 564 

(1) CONFESSIONS, TO MAGISTRATE. 

1.— Criminal Proeechn'e Code {Act X of 1882), 
ss. 164, 864. and 633 — Evidence Act {I of 
s. 91 — Examination of accused — Defect in confes- 
sion—Oo?ifess 2 on not recorded in language in which 
it is given, admissihility of in evidence.^ An ac- 
cused, when in custody, made a confession to a 
Deputy Magistrate in the presence of a Sub- 
Inspector, and during an investigation being held 
into a case of murder, under the provisions of 
Chapter XIV of the Criminal Procedure Code. The 
confession was recorded by the Deputy Magistrate 
in English, though made in Hindi, which the 
Deputy Magistrate perfectly well understood and 
could write. It purported to have been recorded 
under the provisions of s. 164, and was in reply to 
one question which was set out. The record bore 
the signatures of the accused and of the Deputy 
Magistrate, as well as the certificate as required 
by the section. It occupied about five pages of 
foolscap. At the trial the Sessions Judge excluded 
this confession on the ground that not having been 
recorded in the language in which it was made, 
and there being no reason why it should -not have 
been so recorded, the document was inadmissible 
in evidence. He, however, called the Deputy 
Magistrate as a witness, and admitted in evidence 
his statement as to what the accused told him. 
This evidence, which occupied only a few lines, 
was to the effect that the accused told him he had 
committed the murder, and on this evidence alone 
the accused was convicted. On appeal, held that 
the provisions of s. 1 64 read with s. 364 are impera- 
tive as to the language in which a confession is 
to be recorded, and that s. 533 does not contem- 
plate or provide for any ?^^>^i-compliance with the 


CONFESSION— 

(1) CONFESSIONS TO MAGISTRATE— 

law in this respect, and that, therefore, as it was 
not impracticable to record the confession in Hindi, 
the Sessions Judge was right in refusing to admit 
the document in evidence: — Held further, that the 
Sessions J udge erred in admitting the oral evidence 
of the Deputy Magistrate as to what the accused 
told him, as, seeing that he was acting under the 
provisions of s. 164 of the Criminal Procedure Code, 
the confession was matter which was required by 
law to be reduced to the K)rm of a documeut, and 
therefore under s. 91 of the Evidence Act no evi- 
dence could be given in proof of such matt^ 
except the document, where, as in this case, it w^as 
in existence and forthcoming. Held also, that as 
the defects in the record could not be cured uuder 
s, 533 of the Criminal Procedure Code, and no 
secondary evidence could be given, no proof of 
the confession could be given, and the accused 
must be acquitted. Jai Narayan Rai %\ Queen- 
Empress. 

[I. L. R. 17 Calc. 862 

2. — Criminal Procedure Code {Act X of 1882), 

ss. 164, ?t^i,and Examination of accused — 

Confession not recorded in language in ivhdch it was 
made—admissihllitg of in evidence, | Where a con- 
fession made in Hindustani was taken before a 
Sub-divisional Magistrate and was recorded by the 
Court Officer in Bengali, that being the language 
of the Court, and where it appeared that the Ma- 
gistrate himself was a Mahomedan, and it was con- 
tended that he must be taken to have been able to 
record the confession in the language in which it 
was given, there being no evidence to the con- 
trary:— in the absence of such evidence, the 
Court should presume that the proceedings of the 
Magistrate were conducted in accordance with law, 
and that in the absence of anything to show that 
it was practicable for the officers of his Court to 
record the statement in Urdu, it could fairly be 
held that the Magistrate found that was imprac- 
ticable, and adopted the alternative allowed by 
law of having the confession recorded in the c:ourt 
language. Jai Xaraijan Rai v. Q^ieen- Empress , 
I. L. R. 17 Calc 862, doubted. Lalchand v, 
Queen-Empress. 

[I. L. R. 18 Calc. 549 

3. — Evidence Act, ss. 74, SO— Presumed Ions in 
respect of record of foreign Court — Confession made 
heforOy and attested hy, a judicial oficer in a 
Native State, how far admissible as evidence in the 
Courts of British India.'] Certain persons charged 
with a dacoity committed at Chawripura, a vil- 
lage on the borders of Gwalior, having gone over 
into Gwalior territory, were arrested and brought 
before the Magistrate of Bhiud in Gwalior. That 
officer recorded their statements, attesting each 
statement in the following words: — ‘‘I believe 
that this confession was made without threat or 
coercion, and it was made in my presence and to- 
my hearing. The person making it, having heard 
it read out to him, stated it as correct. It con- 
tains a full and true account of the statement 
made by him.” Each statement also bore the 
mark (by way' of signature) of the person by 
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CONFESSION — continued, 

(1) CONFESSIONS TO MAGISTRATE— 

whom it purported to have been ^made. Subse- 
quently these persons were handed over to the 
British authorities and were tried by the Court 
of Session, who rejected the confessions above 
referred to as inadmissible in evidence. The 
accused having appealed to the High Court, 
it was held that each of the confessions recorded 
in the manner above described was admissible in 
evidence, certainly under s. 80 of ihe Evidence 
Act, and probably under s. 74 of that Act, as 
against the person by whom it was made. Queen- 
Empress V, SuNDAR Singh. 

[I, L. R. 12 All. 595 

(2) CONFESSIONS TO POLICE-OFFICERS. 

4. — Evidence Act, ss, 8, 25, 26, 27 — Statements 
made hy accused ivliile in Police custodij, admis- 
sibility of—Go7ifesslo7i — Confession leading to dls^ 
covery of a fact — State^nents as evidence of con- 
duct!] The accused was charged, under s. 411 
of the Penal Code, with dishonestly receiving 
stolen property. In the course of the Police in- 
vestigation the accused was asked by the Police 
where the property was. He replied that he had 
kept it, and would show it. He said he had buried 
the property in the fields. He then took the 
Police to the spot where the property was con- 
cealed, and with his own hands disinterred the 
earthen pot in which the property was kept. He 
made a second statement when pointing out the 
spot to the effect that he had buried the property 
there. It was contended that those statements 
were inadmissible, having been made when the 
accused was in custody of the Police: — Held, (1) 
That the above statements were clearly in the 
nature of a confession, as they suggested the in- 
ference that the prisoner committed the crime*, 
and even if not intended by the accused as a con- 
fession of guilt they were an admission of a 
criminating circumstance and would form a very 
important part of the evidence against the ac- 
cused, as showing that he had not come by the 
property honestly, and were, therefore, properly 
within the rule of exclusion in regard to confes- 
sions made by a person in custody of the Police. (2) 
That neither of the above statements was admis- 
sible in evidence under Es;planation 1 of s, 8 of 
the Evidence Act I of 1872, as evidence of the 
conduct of the accused. Section 8 so far as it 
admits a statement as included in the word “ con- 
duct ” must be read in connection with ss. 25 and 
26, and cannot admit a statement as evidence 
which would be shut out by those sections. (3) 
That the accused’s statement, that he had buried 
the property in the fields, was admissible in evi- 
dence under s, 27 of the Evidence Act, as it set 
the Police in motion and led to the discovery of 
the property. A statement is equally admissible 
under s. 27, whether the statement is made in 
such detail as to enable the Police to discover the 
property themselves, or whether it be of such a 
nature as to require the assistance of the accused 
in discovering the exact spot where the property 
is concealed. Queen-Empress v. Nana. 

* [I. L. R, 14 Bom.. 260 


CONFESSION — concluded^ 

(2) CONFESSIONS TO POLICE-OFFICERS— 
conchided. 

5. — Evidence Act.ss. 25 and, 26 — Gonfessio 7 i inade 
to a Police-patel, admiissibillty of ~ Police-officer 
A Police-patel is a Police-officer within the mean- 
ing of ss. 25 and 26 of the Evidence Acf(I of 1872). 
A confession made to a Pblice-patel is inadmissible 
in evidence. Queen-Empress v. Bhima. 

[I. L. R. 17 Bom. 485 

(3) CONFESSIONS OP PRISONERS TRIED 
JOINTLY. 

6. — Evide7ice Act, s. dO—Go7ifessio7is of fellow - 
priso7ie7's tried jointhj for the saine offence.] When 
the accused was convicted solely on the confessions 
of his fellow-prisoners, who were tried jointly 
with him for the same offence \ ~Eeld, that the 
conviction was bad. , Under s. 30 of the Indian. 
Evidence Act (I of i872) such confessions could 
be “taken into consideration” against the ac- 
cused, but they were not evidence within the 
definition* given in s. 3 of the Act ; and they could 
not, therefore, alone form the basis of a convic- 
tion. Queen-Empeess V. Khandia bin Pandu. 

[I. L. R. 15 Bom. 66 

CONSENT OF PARTIES. 

See Appeal to Privy Council. — Cases 
IN WHICH Appeal lies or not— 
Valuation op Appeal. 

[I. L R. 18 Calc. 378 

See Jurisdiction— Question op Juris- 
diction-Consent OF Parties 
and Waiver op Jurisdiction. 

[I. L. R. 13 Mad. 211 

CONSIDERATION. 

See Contract— Construction op Con- 

[I L. R. 17 Bom. 457- 

, See Contract Act, s. 25. 

[I. B. R. 14 Bom. 390 

See Specific Performance— Specific 
Performance allowed. 

[I. L. R. 17 Bom. 232 
See Stamp Act, 1879, s. 24. 

[I. L. R. 15 Bom. 675 

, Failure of. 

See Limitation Act, 1877, Art. 97. 

[I. L. R. 19 Calc. 123 

, Suit for return of. 

See Contract Act, s. 23— Illegal Con- 
tracts— Against Public Policy. 

[I. L. R. 16 Bom. 673 

— , Unlawful. 

See Contract Act, s. 23— Illegal Con- 
tracts— Against Public Policy. 

[I. L. R. 13 Mad, 83 
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•CONSIG-NOR AND CONSIGNEE. 

See Lien. 

[I. L.R. 18 Calc. 673 

CONTEMPT OF COURT.— Col. 

1. Pfijial Code, s. 1 7-1: ... .*• 216 

2. Penal Code. s. 175 ... ... 215 

See Munsif, Jurisdiction of. 

[I. L. R. 15 Mad. 131 

(1) PENAL CODE, S. 171. 

1. — Disoheclience to a summons — Summons to 
apjjeau at place outside British territory ."] Ib is 
Tiob an offence under the Penal Code. s. 17-1, to 
■disobey a summons issued by a British Magistrate 
directing the person summoned to appear before 
him at a place outside British territory. Queen- 
Empress ' l \ Pa RANG A. 

[I. L. R. 16 Mad. 463 

(2) PENAL CODE, s. 175. 

2. — Omission toj?roduce document when ordered 

hy Court— Criminal Procedare 1882, ss. 477, 

480.485 and —Jurisdiction of Magistrate in 
respect of offence committed before him — Witness 
7iot producing document. — Disobedience of lawful 
authority of public sercant.'] The accused was 
summoned as a witness to produce certain docu- 
ments in a case before a Magistrate, hut he failed 
to produce them snying that they were not in his 
-possession. 4’he Magistrate having found that 
the statement was incorrect and that the accused 
could have produced tlie documents in question, 
charged him with having committed an offence 
under s. 175 of the Peual Code and himself tried 
and convicted him: — Held that neither ss. 477, 
480, nor s. 485 (which sections provide for the 
only cases in which a Court ‘‘other than a High 
'Court, &c,” can try persons foroff'encea committed 
before itself) was applicable to the case, and the 
Magistrate vras therefore precluded by s, 487 from 
trying the case. Queen-Empress v. Seshayya. 

[I. L. R. 13 Mad. 24 

It does not appear from the statement of the 
case whether or not the offence was committed 
“ in view or presence of the Court ” a?id taken 
“ cognizance of the same day.” From the judg- 
ment it would appear that it was not, and this 
jnust form the ground for the decision ; for 
offences under s. 175, Penal Code, are expressly 
mentioned in s. 480 of the Criminal Procedure 
Code, and if committed “in view or presence of 
The Court,” and taken ‘‘cognizance of the same 
day,” the Magistrate would apparently have had 
clear power to try the offence and convict the ac- 
cused as he did. 

See In re Premohand Dowlatram. 

[I. L. R. 12 Bom. 63 

•CONTINUING- RIGHT. 

See Limitation Act, 1877, Art. 120. 

[I. L. R. 20 Calc. 906 


CONTRACT. 

Col. 

1. 

Construction of Contracts 

... 218 

2. 

Conditions Precedent 

... 223 

3. 

Bought and Sold Notes 

... 223 

4. 

Wagering Contracts 

... 223 

5. 

Alteration of Contracts 

... 224 


{a) Alteration by party. 

... 224 


(5) Alteration by Court (Inequit- 
able Contracts) ... ... 224 


See Cases under Contract Act. 

See Gases' uNDEiC Damages. 

See Cases under Interest— Omission 
TO stipulate for or stipulated 

TIME HAS EXPIRED — CONTRACTS. 

See Minor— Liability on Contracts. 

[I. L. R. IS Calc. 259 

See Minor— Right to enforce Con- 

rr P A 

[I. L. R. 20 Calc. 508 

See R-ight of Suit— Contracts or 
Agreements. 

[I. L. R. 14 Mad. 473 
[I. L. R. 15 Bom. 1 
[I. L. R. 16 Bom. 441 

See Cases under Specific Perform- 
ance. 

Assignment of— 

See Right of Suit— Contracts or 
Agreements. 

[I. L. R. 15 Bom. 1 
[I. L. R. 16 Bom. 441 

- becoming unlawful. 

See Contract Act, s. 56. 

[I. L. R. 14 Bom 147 

, Breach of— 

See Damages— Suits for Damages— 
Breach of Contract. 

[I. L. R. 14 Mad. 82 

See Injunction — Special Cases— 
Breach of Agreement. 

[I. L. R. 14 Mad. 18 

See Interest — Stipulations amount- 
ing TO Penalties or otherwise. 

[I. L. R. 14 Bom. 200 

See Interest— Omission to stipulate 
FOR OR stipulated TIME HAS 
Expired — Contracts. 

[I. L. R. 13 All. 330 

See Limitation Act, 1877, Art. 116. 

[I. L. R. 19 Calc, 19 

See Relinquishment or Omission to 
sue for portion OF claim. 

[I. L. R. 19 Calc. 372 
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CONTRACT — continued. 

, Divisibility of— 

See Caeriers. 

[I. L. R. 17 Calc. 39 
See Contract Act, s. 27. 

[I. L. R. 13 Mad. 472 
[I, L. R. 15 Mad. 79 

for personal service. 

See Stamp Act, 1879, s. 3. 

^ [I. L. R. 14 Mad. 18 

, Implied contract. 

See Madras Rent Recovery Act, s. 11. 

[I L. R. 14 Mad. 44 
[I. L. R. 15 Mad. 47 

, Inequitable contract. 

See Champerty. 

[I. L. R. 15 All. 352 
[I. L. R. 20 Calc. 843 

in restraint of trade. 

See Cases under Contract Act, s 27. 

in writing, registered. 

See Limitation Act, 1877, Art. 116. 

[I. L. R. 18 Calc. 506 

made in corporate character. 

See Plaint — Form and Contents op 
Plaint— Defendants. 

[I. L. R. 14 Bom. 286 

, Misrepresentation in— 

*See Charter-Party. 

[I. L.' R. 14 Bom. 241 
[I. L. R. 15 Bom. 389 

, Novation of. 

See Right op Suit— Contracts or 
Agreements. 

[I. L. R. 16 Bom. 441 

of service, breach of. 

See Act XIII of 1859, 

[I. L. R. 13 Mad. 351 
[I. L. R. 16 Bom. 368 
[I. L. R. 16 Mad. 347 
[I. L. R. 21 Calc. 262 

of which performance is impossible. 

See Damages— Measure of Damages— 
Breach of Contract. 

[I. L. R. 17 Calc. 432 

, Rectification of— 

See Charter-Party. 

[X, L. R, 16 Bom. 661 


CONTRACT — GOJitinued. 

, Rescission of— 

See Charter-Party. 

[I. L. R. 16 Bom. 56X 

See Vendor and Purchaser -Title. 

[I. L. R. 15'^Bom. 657 
(1) CONSTRUCTION OF CONTRACTS. 

1. — Personal contract — Assignment — Suit hy 
assigjiee,'] When considerations connected with 
the person with whom a contract is made form a 
material element of the contract, it maj well be 
that such a contract on that ground alone is one 
which cannot be assigned without the promisor’s 
consent so as to entitle the assignee to sue him 
on it. Stevens v. Bennbig, 1 K. & J., ]68, re- 
ferred to. By an agreement in writing, d«.ted 
13th December 1882, and executed in favour of 
M D and H D, who were the proprietors of an 
Indigo concern, the defendant R agreed to sow 
indigo, taking the seed and tancli from M P 
and H P's concern, on four highas of laud out 
of his holding selected, measured, and prepared 
hy M D and P P ox their Amlali ; and when 
the indigo was fit for weeding to weed, re- 
weed and turn it up to the extent necessary ac- 
cording to the directions of the Amlah of the 
concern and when the indigo was fiti for reap- 
ing to “ reap and load it on carts according to 
the directions of the Amlah of the concern 
and “ if any portion of the said indigo land ” was 
“in the judgment of the Amlah of the concern 
found bad,” in lieu thereof to get some other 
land in his holding measured, and “ on the land 
so measured in Bysaek ” to “ sow Bhadbon crops 
only which will be reaped in Bhadur.” The de- 
fendant also agreed not to sow on the land mea- 
sured any crop that might “ cause obstacle to the 
cultivation of indigo,” and, if he did so, “ the 
Amlah of the concern ” should “ be at liberty ta 
destroy such crop,” and he should not “oppose 
the destruction thereof nor sue in the Courts 
Civil or Criminal for destruction of the same.” 
As regards a breach of any condition it was pro- 
vided : “ If I or my heirs depart from the con- 
ditions of this indigo engagement directly or 
indirectly or in any way neglect to cultivate or 
do not cultivate indigo I or they shall pay to 
the above-named M B and P P damages for 
the same from my or their person and property 
and shall raise no plea or objection.” In 1886-, 
M P and P P assigned the entire benefit of 
this agreement to the plaintiff. In a suit by' the 
plaintiff against the defendant for damages on 
account of his alleged failure to cultivate indigo 
for the plaintiff’s concern in accordance with the 
terms of the agreement of the 13th December 
1882 : — Held, that the agreement must be con- 
strued as one which had been entered into by the 
defendant with reference to the personal position, 
circumstances and qualifications of M D and 
H P and their Amlah ; and that therefore it 
was not assignable so as to give the assignee a 
right to sue upon it in his own name as for a 
breach of contract. Toomey v. Rama Sahi. 

[I. L. R. 17 Gale. 115^ 
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■C01^TIiA.CV—co}iti}iU6d, 

(1) CONSTRUOTIOiT OF CONTRACTS— 

2.Sale of Goods-- Delivery --Belii'ery on Sun- 
,day—Gnstom as to delivery. ’I Where the defeud- 
ant, a European, was sued for damages for non- 
delivery oi^goods and contended that he was not 
bound to deliver on Sunday : — 'Held, that delivery 
on Sunday was not unlawful, and that, in the ab- 
sence of custom to the contrary, the defendant 
was bound to deliver the goods on that day if 
they had not already been delivered. Lalchand 
Balkissan V. Kersten. 

[I. L. R. 15 Bom. 338 

3 . — Contract for freight — Jane shipment — yarn- 
ing probaile date of arrival of steamer — Later 
arrival no breach of contract — Estoppel — Notice 
of readiness to load.'] The defendant in April, 
i89l, contracted with the plaintiffs for freight for 
375 tons seeds, wheat, &c., by any first class 
steamer, &:c. (subject to safe arrivaly, June ship- 
ment. Goods to be alongside in time to be all taken 
in on or before the second day after notice that 
steamer is ready for cargo ; otherwise difference of 
freight at market rate to be payable on demand as 
liquidated damages,” &o. On the 29th May defend- 
ant wrote saying he would be glad to know the 
name and probable date of arrival of the steamer. 
On the 3rd June the plaintiffs replied declaring 
the S. S. County of York against tbe engagement, 
and adding, in a postscript, that the steamer 
would be ready to load on or about the 12th in- 
stant. The S. S. Comity of York arrived in Bom- 
bay on the 10th June, but from unforeseen cir- 
cumstances had not a berth in the dock, and was 
not ready to load until the 23rd instant. In the 
meantime, on the ISth June, the defendant repu- 
diated the contract on the ground that, having 
been led by the plaintiffs ro expect that the ship 
would be ready to load on the 12th instant, he 
had made telegraphic arrangements on that foot- 
ing, and the ship not being ready he was com- 
pelled to ship his goods by other steamers, in 
order to fulfil his engagements. The plaintiffs 
accordingly re-let the freight on defendant’s ac- 
count, and brought this suit for the loss incurred 
in so doing : — Held, that the plaintiffs were enti- 
tled to succeed, for that nothing had occurred to 
alter the original contract, which gave them the 
whole of June in which to provide a steamer. 
The statement made by the plaintiffs on the 3rd 
of June (in answer to the defendant’s enquiries 
as to the probable date of the arrival of the 
steamer) that the steamer would be ready to load 
on or about the 12fch instant, was nob a promise, 
but a mere expression of opinion. The question 
of estoppel did not arise. On the 22ud June the 
plaintiffs gave their shippers, amongst others the 
defendant, a notice to the following effect : — As 
the County of York will be in dosk to-morrow 
ready to receive cargo, we have to request that 
your cargo be down not later than VVednesday 
the 2tl:bh instant, &c,, &c.” Queer e — whether this 
was a notice that the steamer was ready for 
cargo ” as required by the contract. Beyts, 
CEAia & Co. V. Martin, 


CONTRACT — continued, 

(1) CONSTRUCTION OF CONTRACTS— 

4 . — Custom or usage qualifying contract — Ship- 
ment, meaning of.] On 18th April, 1890, the 
defendant signed a contract (No. 3053) to buy from, 
the plaintiffs 25 bales grey dhoties “ June ship- 
ment, in four lots, with an interval of four weeks.” 
These goods were not supx>lied, as they could not 
be obtained at the price limited. On 2Ith Sep- 
tember, 1890, the defendant gave the plaintiffs an 
order at an increased lim^t of pri ^e in the follow- 
ing terms : — “ Please telegraph your Manchester 
friends to purchase on my account 25 bales grey 
dhoties relating to No. 3053 at an all - rountl 
advance of \d. per pair on original limits for 
November, December, January shipments, in 
three monthly lots, about 8 bales to be shipped in 
each month.” This order was accepted and the 
goods were shipped as follows 6 bales were 
handed to the carriers (the S. & N. W. Railway 
Co.) in Manchester on the 28th November, 1890, 
and were shipped at Birkenhead on the 9th 
December, 1890 ; 6 bales were handed to the same 
carriers on the "I th December, 1890, and were ship- 
ped on the 13th December, 1800; 10 bales were 
handed to same carriers on the 23 rd December 
and 1 bale on the 24th December, and these 
11 bales were shipped on the 6th January, 
1891. The defendant refused to accept the goods. 
He contended that the documents of 1 8th April 
and 24th September should be read together, 
and that the final contract was for November, 
December, January shipments, in three monthly 
lots, at intervals of four weeks. He also con- 
tended that the shipment on the 9th December, 
1890, was a late shipment, and that he was not 
therefore, bound to accept the goods under 
the contract. As to this last contention the 
plaintiffs alleged that by the custom of Bombay 
in the case of contracts made with members 
of the Native Piece - goods Association, the date 
of the carrier’s weight note was to be regard- 
ed as the date of shipment, and -that, under 
such a contract as the one in question, delivery to 
the Railway Company or other inland carrier was 
equivalent to shipment. This custom, it was 
alleged, originated in consequence of the above 
Association having agreed that all piece-goods or- 
dered out by its members should be conveyed to 
Bombay by certain lines of steamers only and by 
no others. It was stated that, unless some such 
custom existed, it would in many instances be 
impossible for Bombay merchants to carry out 
their contracts, as no steamers of the selected 
lines might be available. The Judge of the Court 
of Small Causes at the hearing found that the 
alleged custom existed, and was generally accept- 
ed and understood by merchants and dealers in 
Bombay. On reference to the High Court, held 
that the contract finally agreed on was that 
26 bales relating to No. 3053 {i.e., the document 
of the 18th April) should be purchased on de- 
fendant’s account at an all-round advance of Id. 
per pair on the original limits. Such bales to be 
shipped iu the manner and at the times mentioned 
in the document of the 24th September, 1890. 
Smith v, Ludha Ghella Damodar. 

[I. L. R. 17 Bom. 129 


[I, L. R. 16 Bom. 389 
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CONTRACT— 

(1) CONSTRUCTION OP COmR kOTS^contd. 

6. — Co7isideraUo)i — Gompromise of a loud fide 
claim — Good o o aside r at ioyi — Agreement to lend 
money on mortgage— Delay in eojnpletion of agree- 
nte7it --Siihsegnent agreemeiit to pay interest from a 
certam date— Gonsideration for siteli agreement — 
Right to reseind — Time of essence of contract — 
Suit by lender agaiiist horroioei\\ On 31st August 
1891 the plainfciS agreed to lend tjie defendant 
Rs. 30,000 on a mortga^. By the agreement the 
mortgagor (defendant) was to clear the title, and 
^e time fixed for completion of the agreement 
was eight days from its date. The mortgage was 
not completed within the stipulated time, in conse- 
quence of the non-production of the title-deeds by 
prior mortgagees, who were to be paid off out of 
the money to be advanced by the plaintiff. On 
the 9th September 1891 the plaintiff’s solicitors 
wrote to the defendant reminding him that the 
time for completion had expired, and stating that 
the plaintiff would require interest to be paid on 
the money which he had with bin* lying idle on 
the defendant’s account. On the 24th September 
1891 the plaintiff formally tendered the Rs. 30,000 
to the defendant, but as no mortgage-deed was 
then ready for execution, the money was not then 
paid. The plaintiff was always ready and willing 
to advance the money, but in consequence of the 
defendant’s delay he insisted on interest being 
paid from the 2Ith September 1891. The title- 
deeds were ultimately produced at the end of 
November or the beginning of December, and on 
7th December 1891 the draft mortgage was sent 
to the defendant for approval. It contained a 
clause stipulating for payment of interest from 
2Ith September 1891. On the 9th December 1891, 
the plaintiff had an interview with the defendant. 
The two points then discussed were (1) what time 
after due date should be allowed to the defendant 
(mortgagor) for payment of interest ; (2) whether 
interest on the principal sum should run from the 
24th September 1891. On the first point the plain- 
tiff gave way, allowing defendant fifteen days 
instead of eight as originally provided. As to the 
second point, he declined to advance the money 
unless interest was paid from the 24th September 
1891. The defendant ultimately agreed to this. 
The mortgage-deed was duly engrossed with a sti- 
pulation for payment of interest from the 24th 
September 1891, and the 26th January 1892 was 
fixed as the day for execution. On that day, how- 
ever, one of the defendant’s daughters who had to 
execute the deed was absent, and the plaintiff re- 
fused to advance the money until her signature was 
obtained. Subsequently the defendant refused to 
sign the deed on the ground that it contained the 
clause for payment of interest from 24th Septem- 
ber 1891. He contended that he was not liable to 
■pay interest from that date. The plaintiff brought 
this suit claiming Rs. 1,865-12-0 as damages for 
the defendant’s breach of agreement. The lower 
Court held that although the original agreement 
of 31st August 1891 mentioned no date from 
which interest should run, the defendant on the 
4>fch December 1891 had agreed to pay it from 
24tR September 1891 and had made no objection 
■on the point until February 1892. The defendant 


GOIATTB, kOH -contmieed. 

( 1 ) COWRTJ(?riON OP CONTRAOTS-«o»eZ(Z. 

contended that, if such au agreement was made 
on the 9th December 1891, it was without con- 
sideration, but the Court held that the-plaintiff 
was at that date at liberty to rescind fSe ao-ree- 
ment altogether, and that he had consented not to 
rescind in consideration of being paid interest 
from the 2Ith December 1891. The lower Court 
accordingly passed a decree for the plaintiff. 
Semble — that time was not of the essence of the 
contract, but held that, in any case, under the 
circumstances there was consideration for the 
agreement made by the defendant to pay interest 
from the 24th September. The plaintiff clearly 
regarded himself as entitled to rescind, and- at the 
defendant’s request agreed to forbear to do so if 
the defendant would consent to pay interest from 
24th September 1891. The claim of the right to 
rescind was undoubtedly a real one and made in 
good faith, and the forbearance to enforce it 
might well be an inducement to the defendant to 
agree to the plaintiff’s terms, and the principle 
laid down in Miles v. JMeio Zealand Alford Estate 
Go. L. R, 32 Oh, D., 266 applied. Dadabhoy Daji- 
BHOY Bari A Pbstoxji Merwaxji Baruch a, 

[I. L. R. 17 Bom. 457 

6 . — Delicery order for goods delirerable monthly 
’—Sub-contract — Tender — Regmdiation of contract 
— Damages.'] The defendant entered into a con- 
tract with the Union Mills for the purchase of 

90,00) gunny bags at Rs. 21-8 per 100 bags, de- 
livery from October to March, each month 15,000 
bags.” Subsequently the defendant contracted to 
sell to the plaintiffs these 90,000 bags *■' at Rs. 24-2 
per 100 bags, delivery fromOctober to March, 15,000 
each month, buyers to pay difference cash against 
delivery order on Mills.” In August the defend- 
ant made out in the plaintiffs’ favour a delivery 
order directing the mills to deliver 90,000 bags on 
receiving payment for the same at Rs. 21-8 per 
100 bags, and on the same day sent to the plain- 
tiffs a bill showing the amount of difference pay- 
able to him by them. The plaintiffs refused the 
delivery order on the ground that it had not 
been accepted by the mills; but on a subsequent 
tender of the order and bill, they offered, on the 
5th September, to pay the amount of difference 
on receiving a delivery order accepted by the 
mills. The defendant treated the contract as at 
end and sold the bags in the market. In a suit 
. for damages, held, that the defendant sold not 
only a delivery order^ but the right to obtain from 
the mills 90,000 bags, deliverable in lots of 15,000 
per month after payment of the difference ; and 
impliedly undertook that the mills would accept 
the delivery order and deliver the goods in terms 
thereof when presented ; that the plaintiffi^ were 
entitled to get the delivery order at any reason- 
able time before the first monthly instalment fell 
due ; and further, that the defendant was not 
entitled to repudiate the contract after the plain- 
tiffs’ offer of the 5th September, and having done 
so was liable in damages. Ramdeo r . Cassim 
Mamoojee. 


£1. L.R. 21 Calc. 173 
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CONTRACT — continued, 

(2) CONDITIONS PRECEDENT. 

7. — Deposit with Dank — Receipt given for loan 
— Statement in receipt that loan loas repayable 
on production of receipt — Non^prodihctionS^ The 
plaintiff t^osited the sum of Rs. 2,451-7-7 with 
the defendants’ Bank in Bombay as a loan for a 
year, to bear interest at the rate of four-and-a- 
half per cent. He was given a receipt for the 
said sum, which stated that the money was ‘‘ re- 
payable here on production of this receipt”: — Held, 
that the receipt contained the terms of the con- 
tract of loan between the plaintiff and the de- 
fendants, and that the production of the receipt 
was a condition precedent to the repayment of the 
money. Dias v, Hongkong- and Shanghai 
Banking Cokporation. 

[I. L. R. 14 Bom. 498 

(3) BOUaHT AND SOLD NOTES. 

S . — Sold note differing from bought note— Mis- 
take in name of one of the parties to the contract 
— Oral evidence to show with whom the contract 
was really made — Specliic Relief Act, ss, 31, 34 — 
Damages for breach of contract, right of suit for.l 
A contract intended to have been entered into 
between the plaintiff and the defendant, was 
entered by a mistake, on the part of the broker in 
the sold note, as having been made between a third 
person and the defendant. In a suit brought by the 
plaintiff on the contract, oral evidence was given 
to show that the contract was really made 
between the plaintiff and the defendant. The 
Judge of the Small Cause Court found that the 
mistake did not mislead th-e defendant, and gave 
judgment in favour of the plaintiff contingent 
on the opinion of the High Court as to whether 
the mistake in the sold note was a bar to the 
plaintiff’s suit for damages on the contract : — 
Held, that there was a contract between the 
parties for breach of which the plaintiff could 
sue for damages. Mahomed Bhoy Puddumseb 
' y, Ohutterput Sing, 

[I, L. R. 20 Calc. 854 

(4) WAGERIND CONTRACTS. 

9 . — Gontraots for forward delivery — Settlement 
ky payment of differences.'] The defendant was sued 
by the plaintiffs as assignees of one S, for “differ- 
ences” on certain contracts of purchase and sale 
of cotton and seeds. The defendant contended 
that these contracts being in the nature of sutta, 
or wagering contracts, no suit would lie in respect 
of them. The defendant was not a dealer in ' 
produce, and entered into these contracts as a 
speculation. His modus operandi was, when he 
entered into a contract of purchase or sale, to sell 
or purchase again the same quantity, in one or 
more contracts, either with the original vendor, 
or some one else, so as to secure the profit, or I 
ascertain the loss, before the “ Vayda ” day. The i 
contracts were in the usual mercantile form, and 
were entered into through brokers, the principals 
not being brought into contact with each other 
until after the contract was made. S's procedure 
was similar. S was a mukadam and guarantee 
broker to the plaintiffs ; and he, too, entered into 


CONTRACT — concluded, 

(4) WAGERING CONTRACTS— 

these contracts as a speculation, intending to- 
settle them before the “ Yaycla^'’ day, but pre- 
pared, if forced to do so, to perform them in 
kind: — Held, that the contracts sued on were not 
shown to have been agreements by way of wager. 
It was a highly speculative mode of doing business, 
but there is no law against speculation as there is 
against gambling. Contracts are not wagering 
contracts, unless it he th^ intention of both con- 
tracting parties, at the time of entering into the 
contracts, under no circumstances to call for, o^^: 
give delivery, from, or to, each other. In this 
case, even the defendant — seeing that he did not 
know with whom contracts might be made on his 
behalf by his brokers— must have contemplated 
the possibility of being called on to give, or take, 
delivery. Tod v, Lakhmidas Phrshotamdas. 

[I. L. R. 16 Bom. 441 

(5) ALTERATION OP CONTRACTS. 

{a) Alteration by Party. 

10. — Addition of name of attesting icitness — 
Forged attestation.] In a suit on a hypothecation- 
bond, dated before the Transfer of Property Act 
came into operation, and executed in* favour of 
the plaintiff by the father (deceased) of defend- 
ant No. 1, it appeared that, after the bond had 
come into the hands of the plaintiff, the name of 
defendant No. 1 had been added as that of an 
attesting witness and that this was a forgery : — 
Held, that the plaintiff was not precluded from 
recovering by reason of this alteration in the 
bond sued on. Ramayyar v. Shanmugam. 

[I. L. R. 15 Mad. 70 

11. — Material alteration — Addition of a wit- 
ness's signature subsequent to execution of the bond.] 
The fact that the signature of an attesting wit- 
ness has been affixed to a bond after execution, 
is not a material alteration, and does not make 
the bond. void. Venkatesh Prabhu r. Baba 
SUBRAYA. 

[I. L. R. 15 Bom. 44 

(b) Alteration by Court (Inequitable Con-. 

TRACTS.) 

IZ.—Fffect of misrepresentation by a party as 
to part of the subject-matter of a omtraot.] 
Where one party induces another to contract on 
the faith of representations made to him, any 
one of which is untrue, the whole contract is 
in a Court of Equity considered as having been 
obtained fraudulently. Where a tenant had exe- 
cuted a kahuliat containing a stipulation which 
the landlord had told him would not be enforced, 
the tenant could not be held to have assented to • 
it, and the habuliat was not the real agreement 
between the parties! Pertab Chunder Ghose 
Mohendronath Purkait. 

[I. L. R. 17 Calc. 291 
[KR. 16 1. A, 233 
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CONTRACT ACT (IX OF 1872.) 

, s. 2. 

See Promissory Note— Form. 

[I. L. R, 16 Mad. 283 

, s. 10. 

See Charter-Party. 

[I. L. R. 14 Bom. 241 

[I. L. R. 15 Bom. 389 

, s. 11. 

See Minor— Eight to Enforce Con- 
tracts. 

[I. L. R. 20 Calc. 508 

, ss. 13 and 14. 

See Charter-Party. 

[I L. R. 14 Bom. 241 

[I. L. R. 15 Bom. 389 

, ss. 15 and 16. 

See Hindit Law — Adoption — Who may 
Adopt. 

[I. L. R, 13 Mad. 214 

, ss. 18 and 39. 

See Charter-Party. 

[I. L R. 14 Bom. 241 

[I. L. R 15 Bom. 389 

, s. 20. 

See Settlement — Construction op 
Settlement. 

[I. L. R. 17 Bom. 407 

, S. 23. Qol. 

1. Illegfal Contracts ... ... 22.5 

(^z) Against public policy ... 225 

(1) ILLEGAL CONTRACTS. 

(a) Against Public Policy. 

1. — S- 23. — Unlawful eonfiideration — Marvlaqe 
hroTiage agreement.'\ Plaintiff agreed to give his 
daughter iu marriage to defendant’s nephew in 
consideration of a pa.^meut of Rs. 100. It was not 
alleged that the money was to be a dowry or 
settlement for the bride. Rs. 200 were paid and 
defendant executed a bond for the balance. The 
marriage took place in the asnra form. The 
plaintiff now sued on the bond ; — Held, the con- 
sideration for the bond was not unlawful, nor 
was the contract illegal as being one contrary 
to public policy under s. 23 of the Contract Act. 
Visvanathan V , Saminathan. 

[I. L. R. 13 Mad. 83 

2. — S. 23. — Goniraet for marruige — Gonsider- 
ation, Suit for return of —Marriage hroliage.'\ The 
plaintiff sued to recover the value of certain 
ornaments which he had presented to the defend- 
ant’s daughter on his agreeing to marry her to 
plaintiff’s brother. The plaintiff alleged that the 
defendant broke the agreement, and gave his 
daughter in marriage to another person. He, 

W, D 


CONTRACT ACT (IX OF 1872), s. 23— 

contimual. 

(1) ILLEGAL CONTRACTS— 

(a) Against Public concluded, 

therefore, asked for the resbor.atii^'i of the orna- 
ments, but the defendant refused to return them: 
hence the presetit suit: — Held, that the suit was 
maintainable, there being nothuig in the plaintiff’s 
claim which was either against morality or public 
policy. Rambhat e. Timmayya. 

[I. L. R. 16 Bom. 673 

, S. 2^. —Consideration — Judgment -delot — 

Bel)t harred log limitations] A judgment-debt is a 
debt within the contemplation of secstion 25, 
clause (5). of the Contract Act IX of 1872. Shei- 
patrav r. Govind Narayan. 

[I. L. R. 14 Bom. 390 

1. — S 27. —Contract in restraint of trade — Con- 
struetion of contract.'] A contract under which 
goods were purchased at a certain rate for the 
Cuttack market, containing a stipulation that, 
if the yroods went to Madras, a higher rate should 
be paid for them, is not one in restraint of trade ; 
an(i where the purchasers sol i the goods to a per- 
son in Calcutta, who in turn resold to another, 
who took them to Madras: — neld.t\\u>t the ori- 
ginal purchasers were, under the terms of the 
contract, liable to pay at the enhanced rate. 
Prem Sock r. Dhurum Chand. 

[I. L. R. 17 Calc. 320 

2 — S. 27 — Partial restraint of trade.] Sec- 
ti''m 27 of the Contract Act does away with the dis- 
tinction ohserved in the English cases between 
partial and total restraint of trade, and makes all 
contracts falling within its terms void unless they 
fall within its exceptions. The section was in- 
tended to prevent a partial as well as a total 
restraint of tra >e. A and B, two ghat seranrjs^ 
entered into a contract with X and five others 
who carried on the business of dudasJies at 
ChittagoTitr for the purpose of carrying on their 
respective businesses in unanimity and not in- 
juring one another’s trade. The contract, which 
was to last for three years, provided. i7iter alia, 
that M and B were to act as ghat serangs only 
and do no service to ships in any other capacity ; 
that X and the other duhashes were to give A 
five vessels, secured by them, every year for him 
to act as ghat sevaaig to ; and that A was only to 
act as ghat serang to the said five ships, and, 
wirh the exception of ships for which he had 
previou.sly acted as ghat serang, he should not act 
as ghat serang do any other services for ships 
belonging to any one else. The contract also con- 
tained provisions as to the apportionment of the 
five ships so to be given to A amongst the various 
duhashes. and amongst such, an agreement by X 
to give A the third ship he should secure. It 
also contained a provision for the payment of 
Rs. 1.000 as damages by any one breaking the 
contract bo the person who should suffer by the 
breach. Iu a suit} by A against X alleging a breach 
of the contract by the latter in not giving him 
the third ship as agreed, and claiming Rs. 1,000 

8 
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OOISTTRACT ACT (IX OF 1872), s. 27— 

continued . 

"by way of damages, X pleaded that tbe contract 
was void under s. 27 of tbe Contract Act as be- 
ing in restraii^ of — Held, that the con- 

tention was so-A';pd and that the suit must be dis- 
missed. The consideration for the promise by 
X to give the ship to A was the agreement by A 
not to carry on any other business than that of a 
ghat Sevang, and that only in respect of his old 
ships and the five agreed to be so furnished to him 
by the duhaslies. The effect of this agreement 
was absolutely to restrain J. from carrying on the 
business of a dubash and to create a partial re- 
straint on his power to carry on the business of a 
ghat Sevang, ami whether or not (even had the 
latter stipulation not been illegal), the contract 
would have been void under the provisions of s. 24 
of the Act. by reason of part of the consideration 
being the undertaking by A absolutely to refrain 
from carrying on the business of a dubash, it 
was void for both reasons under the provisions of 
s. 27, and A was nob entitled to recover any 
damages under it. Nur Ali Dubash v. Abdul 
Ali. 

[I. L. R. 19 Calc. 765 

3. — s. 27. — Contvaet in rest vault of trade — Divi- 
sibility of contract.'^ One having a license for 
tbe manufacture of salt entered into a contract 
with a firm of merchants, whereby it was provid- 
ed that he should not manufacture salt in excess 
of the quantity which the firm at the commence- 
ment of each manufacturing season should re- 
quire him to manufacture ; and that all salt manu- 
factured by him should be sold to the hrm for a 
fixed price. The agreement was to be in force for 
a period of five years. In a suit by the merchants 
for an injunction restraining the licensee from 
selling his salt to others : — Held, that whether or 
nob the first of these clauses was invalid under 
s. 27 of the Contract Act, it was separable from 
the second clause which was not bad as being- in 
restraint of trade. AIackenzie r. Striramiah. 

[I. L. R. 13 Mad. 472 

Sadagopa Ramaiyiah V. Mackenzie. 

[I. L. R. 15 Mad. 79 

4. — s. 2^7 Contract in restraint of trade.'] The 
defendant obtained a license to sell salt in the 
Salt Factory at Krishnapatam ; and he executed 
an agreement by which he was to manufacture 
salt in the said factory, as long as the excise system 
should be in force, and deliver the same to the 
plaintiffs for sale, and the plaintiffs were to give 
him a fixed price f or it : — that the agree- 
ment, so far as it restrained the sale of salt to 
others than the plaintiffs, was bad. Ragavayya 
V. SUBBAYYA. 

[I, L. R. 13 Mad. 475 

, s. 29. 

See Mortgage— Construction of Mort- 
gages. 

[I. L. R. 12 All. 175 


CONTRACT ACT (IX OF 1872)—co?itin?ied, 
, s. 39. 

See Injunction — Special Cases — 
Breach op Agreement. 

[I. L. R, 14 Mad. 18 

, s. 45. 

See Parties— Parties to Suits — Part- 
nership, Suits Concerning. 

' R. IS Calc. 86 

[I. L. R 17 Bom. 6 

. s. 56. 

Contract to cavvij ggasseiujevs in ship —Passengers 
infected lolth disease — Eaense for non-perforinance 
of contract ~ Implied term in (‘onf raet-— Perform- 
ance become Illegal — Penal Code [XL V of 18(10), 
8. 260.] By a contract made with the ])l.‘iintifl:s 
the defendants agreed to carry from B(<m!)ay to 
Jeddah, in their steamer Mobile, 500 pilgrims 
who were about to arrive in Bombay from Singa- 
pore in the plain tiTfs ship the Stnmi. The de- 
fendants were to be paid at the rate of Rs, 26 
per head, and the ship Mobile was to receive 
the pilgrims on the 3rd I\ray 1S88. The Sfnra 
arrived in Bombay on tbe 1st May with about 600 
pilgrims on board, and on the 2nd May the plain- 
tiffs gave notice to the defendants that 500 of 
them were ready to go on board the 31 oh He on 
the next day in accordance wdth the contract. 
The defendants refused to receive the ftilgrims on 
board the Mobile, ou the around that they had 
come to Bombay in the Stura, and that during’ 
the voyage of tV.at ship to Bombiij'' there had been 
an outbreak of small-pjx on board ; that the 500 
pilgrims had been in close contact with those 
who had been suffering from the di.sease, and th it 
on the 3rd May fresh cases were occurring- among 
the pilgrims brought from Singapore. They 
pleaded that under these circumstances they were 
not bound to ship and carry the 500 pilgrims, 
contending (i) that it was an implied term in the 
contract that the 500 pilgrims should bo free 
from small-pox or other dangerous disease, and 
(2) that the performance of the contract had 
under the circumstances become unlawful (s, 269 
of the Penal Code and s. 56 of the Contract Act): — 
Held, that the defendants were bound to carry 
out the contract. In the absence of proof, that a 
term providing that the pilgrims .should bo free 
from small-pox was to be implied by the usage of 
the pilgrim-carrying trade, there could bo no 
reason for implying it. The possibility that some 
of the 600 pilgrims might have the germs of the 
disease in them owing to their exposure to infec- 
tion, might make carrying them more expensive 
and onerous, but it was a contingency which 
from tbe very nature of the trade must have 
been known to the defendants, and if they wished 
to provhle against it they should have done so by 
express terms : — Held, also, that the performance 
of the contract had not become unlawful. The 
risk of disease was not greater than would neces- 
sarily be incurred in every crowaled emigrant 
ship. But, even if special precautions were de- 
sirable under the circumstances, it was for the 



( 230 ) 


( 229 ) DIGEST OF CASES. 

CONTRACT ACT (IX OF 1872). s. 56- 

Goyitinned. 


defendants, -who tad entered into an absolute 
agreement, to have taken them. Bombay and 
Persia Steam Navigation Co., i'. Rubattino 
Company. 

[I. L. R. 14 Bom. 147 

s. 62. 

See Right of Suit ~ .Contracts or 
Agreements. 

[I."l. R, 16 Bom, 441 

, s. 65. 

See Settlement — Construction of 
Settlement. 

[I. L. R. 17 Bom. 407 

, s. 74. 

See Cases under Interest— Stipula- 
tions amounting to Penalties 
or otherwise. 

, s. 74. 

See Madras District Municipalities 
Act, s. 261. 

[I. L. R. 16 Mad. 474 

, s. 93. 

See Right of Suit — Contracts or 
Agreements. 

[I.L.R, 15 Bom. 1 

, s. 103. 

See Vendor and Purchaser— Vendor, 
rights and liabilities op. 

[I. L. R. 14 Bom. 57 

, s. 124. 

See Voluntary Payment. 

[I. L. R. 14 Bom. 299 

, s. 133. 

See Principal and Surety— Discharge 
op Surety. 

[I. L. R. 15 Bom. 585 

, s. 134. 

See Principal and Surety— Discharge 
OP Surety. 

[I. L. R. 14 Bom, 267 

, s. 135. 

See Principal and Surety— Discharge 
OF Surety. 

[I. L. R. 13 Mad. 172 

, s. 141. 

See Principal and Surety— Rights 
AND Liabilities of Surety. 

[I. L. R. 15 Bom. 48 

See Voluntary Payment. 

[I. L. R. 14 Bom. 299 


CONTRACT ACT (IX OF 1872) — concluded, 

, s. 142. 

See Voluntary Payment. 

[I. L. R. 14 Bom. 2 99 

, s. 143. 

See Principal and Surety — Dis- 
charge OF Surety. 

[I. L.R. 15 Bom. 585 

, s. 148. 

See Carriers. 

[I. L. R. 18 Calc. 520 

, s. 151. 

See Carriers. 

LI. L. R.IS Calc. 520 
See Railway Company. 

[1. L. R. 17 Bom. 723 

, s. 152. 

See Carriers. 

[I. L. R. 18 CalG. 520 

, s. 178. 

See Lien. 

[I. L. R. 18 Calc. 57 

, s. 201. 

See Limitation Act, 1877, Art. 89. 

[I. L. R. 12 All. 541 

See Principal and Agent— Liability 
of Agents. 

[I. L. R. 12 All. 541 

, ss. 216, 216. 

See Principal and Agent — Commis- 
sion Agents. 

[I.L. R. 16 Mad. 238 

, s. 218. 

See Limitation Act, Aet. 89. 

[I.L.R. 12 All. 541 

See Principal and Agent— Liability 
of Agents. 

[I. L. K. 12 All. 541 

s. 230. 

See Principal and Agent— Liability 
OF Agents. 

[I. L. R. 17 Oalo. 449 

CONTRACTORS. 

See Negligence. 

[I. L. R. 17 Bom. 307 

CONTRIBUTION, 

, right to— 

See Pre-emption— Right of Pre-emp- 
tion— Co-sharers. 

[I. L. R. 21 Calc. 496 
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CONTRIBUTION— 

, Suit for— 

See Limitation Act, 1877, Aut. 99. 

[I. L. R. 15 Mad. 258 

See Li]&^ation Act, 1877, Art. 107. 

[1. L. R. 20 Gale. 18 

See Limitation Act, 1877, Art. 132. 

, [I. L. R. 12 All. no 

See Lis Penbens. 

[I. L. R. 13 All. 371 

See Multifariousness, 

[I. L. R. 12 All. no 

See Small Cause Court, Mofsusil — 
Jurisdiction — Contribution, 
Suit for. 

LI. L. R. 15 Mad. 155 

CONTRIBUTORY, LIABILITY OF— 

See Company — Articles op Associa- 
tion AND Liability of Share- 
holders. 

[I. L. R. 16 Bom. 161 
[I. L. R. 17 Bom. 672 

CONVERSION. 

See Pledgor and Pledgee. 

[I. L. R. 19 Calc. 322 

CONVERT FROM HINDUISM TO MA- 
HOMEDANISM. 

See Bigamy. 

[I. L. R. 18 Calc. 264 
See Hindu Law-Marriage. 

[I. L. R. 18 Calc. 264 

CONVERTS FROM ONE SECT OF HIN- 
DUISM TO ANOTHER. 

See Hindu Law— Custom— Adoption, 
[I. L. R. 17 Calc. 518 

CONVERTS TO CHRISTIANITY. 

See Divorce act, s. 2. 

[I. L. R. 14 Mad. 382 
LI. L. R. 18 Calc, 252 

See Hindu Law — Inheritance — Di- 
vesting OP, Exclusion from, and 
Forfeiture of Inheritance, 

[I. L. R. 19 Calc. 289 

CONVEYANCE. 

See Stamp Act, 1879, s. 24. 

[I. L. R, 15 Bom. 675 


COPARCENARY. 

See Malabar Law— Custom. 

[I. L. R. 15 Mad. 60 

See Partition— Right to Partition'. 

[I. L. R. 20 Calc 379 

COPY OF DECREE AND JUDGMENT, 
TIME NECESSARY^FOR OBTAINING. 

See Limitation Act, 1877, s. 12. 

[I. Lf R. 14 Mad. 365 

[I. L R. 15 Mad. 169 
[I. L. R. 12 All. 79, 105, 461 

See Limitation Act, 1877, Art. 177. 

LI. L. R.15 Mad. 169 

COPY OF DOCUMENT FILED WITH 
PLAINT. 

See Stamp Act, 1879, Sch. I, Art, 22. 

. [I. L. R 15 Bom 687 

COPYRIGHT. 

1. — Tmuslatiuii — Act XX of 1847 — Act AWT of 
1867.] A person wLo translates a book into 
another language is not thereby guilcy of an 
infringement of copyright. AbdurruhmaN v. 
Mahomed Shibazi. 

[I. L. R. 14 Bom. 586 

2. — Form of registratio?i — Selectioi^' of poems, 
copyright in — Infringement of copyright hy 'p>uh- 
lication of copy hefore registration, — Assignments 
of copyright gjrecions to registration — Limitation 
of suits for infringement of eopijright — Statute 5 

6 T7t*.. e. 4o.] The plaintiffs, the partners of a 
firm J/. 4' Oo., were the proprietors, registereii 
under 6 Vic., c. 45, of the copyrij^ht of a selec- 
tion of songs and poems, composed by numerous 
well-known authors, which was pre])ared by one 
P, and originally publi.shed in 1861, Since the 
original publication the book ran through several 
editions, one of which was published in tlie yetw 
1882. The book was registered under the provi- 
sions of the above Statute on the 8t}\ February 
1889, the name of both the publisher and pro- 
prietor being entered in the register as J/. .y* Co,, 
the firm’s address being given, and the date of 
the first publication was entered as the 19th July 
1861. The poems contained in the book were 
arranged by P, nob in chronological order of 
their production, but in gradation of feeling and 
subject, and at the end of the book were given 
some notes, critical and explanatory. On the 
15th January 1889 the defendant published, at 
Calcutta, a book containing the same selection of 
poems and songs as was contained in iLv book. 
The arrangement, however, of the defendant’s 
book differed from P's in that the poems of each 
author were placed together and in order of their 
composition. In one of the poems the defendant 
printed forty lines, which were contained in the 
work by the original author, but which were 
omitted by P, and in another poem one lino. In 
many places there were differences of reading in 
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the two books, and in more of punctuation. In 
the defendant’s book some of the titles to the 
poems, which had been assigned thereto bj P and 
not by the original authors, appeared, as well as 
a good many of P's notes, some with acknowledg- 
ment and some without. With each poem the 
defendant gave a mass of notes, cricical and ex- 
planatory. and he also prefixed to the poems of 
each author a biographical notice. The suit was 
instituted on the*27th February 1890, and the 
plaintiffs complained that the publication of de- 
fendant’s book constituted a breach of their copy- 
right, and prayed for the usual relief by way of 
injunction and damages. They contended that 
although the copyright in the works of the origi- 
nal authors had long lapsed, they were entitled to 
the copyright in the selection ” made by P. It 
was contended on behalf of the defendant that 
there could be no^ copyright in such a selection ; 
that if any existed the aefendant’s book did not in- 
fringe it ; that the plaintiffs’ book being registered 
as first published in 1861 and the infringement 
charged being in respect of the edition of 1882, 
and there beiuv nq evidence to show that the 
same selection was contained in the latter as in 
the former edition, the plaintiffs were not entitled 
to the relief prayed for ; that the author of the 
plaintiffs’ book being P, in whom the copyright 
would ypriwid facie be, and the property being re- 
gistered as in the plaintiffs’ firm, the registry was 
bad, as the assignment of the copyright to the 
plaintiffs was not shown ; that the registration 
was also bad, as the entry merely contained the 
name and address of the plaintiffs’ firm, and not 
the individual names and addresses of the partners 
of the firm ; that the publication of the defendant’s 
book having been before the date of registration, 
the suit would not lie ; and that the suit was 
barred by the special limitation provided by sec- 
tion 26 of the Statute 5 and 6 Vic., c. 45: — Held, 
that such a selection ” could be the subject- 
matter of copyright, the true principle applicable 
to such cases being that one person is not at 
liberty to use or avail himself of the labour which 
another has been at for the purpose of producing 
his work, and so take away the result of the 
other’s labour, or in other words his property. 
Held, further, that the defendant’s book consti- 
tuted a piracy of the plaintiffs’ book, and had 
infringed their copyright, and that they were 
entitled to the relief they sought. Held, also, that 
in the absence of any evidence to the contrary, it 
was reasonable to assume that successive issues of 
a book of this kind under the same name are sub- 
stantially the same book ; that it was unnecessary 
that the registry should show an assignment of 
the copyright by P to the plaintiffs: Weldoa v. 
Dicks, L. R. 10 Ch. D 247, followed; that the 
registration was not bad by reason of the names 
an°d addresses of the partners of tne firm not 
being given: Low v. Routledge, 33 L. J. Oh. 717, 
and Weldon v. Dicks, L. R. 10 Ch. D. 247, follow- 
ed ; that the title to copyright is complete before 
registration, which is only a condition precedent 
to the right to sue, and that the plaintiffs had not 
therefore” lost their right of action by reason of 
the defendant’s book being published before theirs 
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was registered : Tack v. Pclester, L. R. 19 Q. B. D. 
629, and Gourkaud v. Wallace, 25 W. R, 604; 

W. N. 1877 p. 130. followed; and that, assuming 
that the rule of limitation provide:yby section 26 
of the Statute was applicable in 5liis country, the 
suit was not barred by limitation : Hogg v. Scotty 
L. R. 18 Eq. 444, followed. Macmilla.^ 
SURESH ChUNDER DeB. 

[I. li. R. 17 Calc, 951 

CORONERS ACT {IV OF 1871), s, 25. 

See Presidency BIagistrate. 

[I. L. R. 16 Bom 159 

“CORPORATION. 

, Principal Officer of— 

See Plaint— Verification and Sig- 
nature. 

[I. L. R. 21 Oalc. 60 

, Suit against— 

See Plaint— Form and Contents of 
Plaint— Defendants. 

[I. L. R. 14: Bom. 286 

CO-SHARERS. Col, 

1. General Rights in Joint Property 235 

2. Enjoyment of Joint Property ... 236 

3. Suits with respect to Joint Property 238 

See Jurisdiction of Revenue Court. 

fl, L. R. 15 All. 136 

See Limitation Act, 1877, Art. 127. 

LI.L. R. 16 Bom. 191 

See Mahombdan Law— Inheritance. 

[I. L. R, 14 Mad. 324 

See BIahomedan Law— Pre-emption- 
Right OF Pre-emption — Co- 

SHAREES. 

[I. L. R. 12 All. 229 
See Partition— Private Partition. 

[I. L. R. 20 Calc. 45 

See Partition— Right to Partition. 

[I. L. R. 20. Calc. 379 

See Cases under Pre-emption. 

Application By one of several. 

See Bengal Tenancy Act, s. 188. 

[I. L. R. 17 Oalc. 538 

Execution of Decree obtained by 

one of several. 

See Bengal Tenancy Act, s. 170. 

[I. L. R. 17 Calc. 390 
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, Mortgage by— 

^ee Esecution of Degree— Mode op 
Execution— Mortgage. 

^ [I. L. R. 20 Calc. 633 

Bee Mortgage — Redemption— Right 
OF Redemption. 

[I. L. R. 15 Bom. 186 

Bee Partition— Mode of effecting 
Partition. 

[I. L R. 20 Calc. 533 

, Suit by one of several. 

Bee Oases under Bengal Tenancy Act, 

s. 188. 

Bee Madras Rent Recovery Act, s. 3. 

[ 1 . L. R. 15 Mad. 484 

See Merger. 

[I. L. R. 19 Calc. 760 

See Mortgage — Redemption — Right 
of Redemption. 

[I. L. R. 15 Bom. 24 

Bee Onus Probandi— Rent, Suits for. 

[I. L. R. 12 All. 301 

(]) GENERAL RIGHTS IN JOINT PROPERTY. 

1 , — jpayment of arrears of Government Revenue 
l)y one co- sharer, Effect of — Charge — Lien — Act 
XII of 1881 [North-Western Provinces Pent Act), 
ss. 93, 177, 178, 181 — N, W. P. Land Revenue 
Act {XIX of 1873), 55 146, J nr Indict io7i of 

Civil Court— Salvage, Maritime Civil, Prinelple 
of — Act IV' of {Transfer of Property Act), 
s. 100.] A co-sharer in a mahal, who was also the 
laniocivdar, paid arrears of Government revenue 
for the years 1882, 1883, and part of 1884, in 
respect of certain lands in the mahal which were 
the exclusive property of another co-sharer. These 
lands were subject to simple mortgages executed 
in 1873, upon which decrees were obtained in 1884, 
and had been sold in execution of these decrees 
in 1887. The co-sharer lamlardar having obtain- 
ed a decree in a Court of Revenue against the 
mortgagors under s. 93 (y) of the N.-W. P, Rent 
Act (XII of 1881) for recovery of the arrears of 
revenue paid by him, sought to execute that decree 
under s. 177 of the Act by sale of the lands which 
had been sold in 1887 ; and thereupon the auction- 
purchaser at that sale objected under s. 178, and 
the objection having been overruled, brought a 
suit, as authorised by s. 181, in a Civil Court to 
establish his title to the lands and to have them 
protected from sale in execution of the Court of 
Revenue decree. This suit was decreed, and the 
decree, not having been appealed against, became 
final. Subseq[aently, the co-sharer lamdardar 
brought a suit in the Civil Court in which he 
claimed a decree for enforcement of lien by sale 
of the land for the amount of the Court of 
Revenue decree, and for a deciaratioa that the 
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— concluded. 

said lien “ which is on account of Government,” 
be declared preferential to the mortgages of 1873, 
the decrees thereon of 1884, and the sales under 
those decrees of 1887. He claimed this lien not 
only in respect of the arrears of Government 
revenue paid, but also in respect of future in- 
terest : — Held by thn Full Ben^h (Mahmood, J., 
dissentmg) ; — (i) That the Legi.slature had not 
given or recognized in the North-Western Prov- 
inces any such right of charge or lien in favour 
of a person paying Government revenue as wuas 
claimed here, or provided any means by which such 
a charge could be enforced, and that any such 
charge would be at variance wnth the policy and 
intention of the Government as disclosed in its 
legislative enactments, (ii) That no Civil Court 
had jurisdiction to entertain the suit, and no Court 
of Revenue had jurisdiction to make a decree for 
sale of the immovealfie property or a decree in exe- 
cution of which the immoveable property could be 
sold to the prejudice of incumbrances to which it 
was subject, (iii) That it was not the intention 
of the Legislature that a Civil Court should have 
jurisdiction to invest, by declaration or otherwise, 
a decree of a Court of Revenue with the attri- 
butes of a decree for sale such as could be passed 
by a Civil Court in a suit for sale under the 
Transfer of Property Act, 1882. (iv) That there 
is no general principle of equity to the effect 
that whoever, having an interest in an estate, 
ma*kes a payment in order to save the estate, 
obtains a charge on the estate; and, therefore in 
the absence of a statutory enactment, a co-sharer 
who paid the whole revenue and thus saved the 
estate, does not, by reason of .sucli payment, 
acquire a charge on the share of his (lefaulting 
co-sharer. Kinu Rami Das v. Mozaffer Ifosain 
Bluilia, I. L. R. 14 Calc. 809, approved, (v) 
That the principle of Maritime Civil Salvage had 
no application to the case, and that no analogy 
could exist between the case of a salvor in 
time Civil Salvage and the case of a co-sharer in a 
mahal to whom s. 146 or s. l-l8 of the North- 
western Provinces Land Revenue Act (XIN of 
1873) applied. Leslie v, French, L. R. 2:> Ch. 
D. 552, and Falcke v. Scottish Imperial Insurance 
Company, L. R. 34 Ch. D. 34, referred to. Seth 
Chitoe Mal V . Shib Lal. 

[I. L. R. 14 All 273 

(2) ENJOYMENT OF JOINT PROPERTY. 

2 . — As hetween tenants hi common, nfusal of 
decree for jmssession, for damages, or for an in- 
junction — Resistance of one co-sharer to anotheVu 
entering, 'not 'in denial of his title, hut to prevent 
his interfering loith cultivation bg the former — 
Money compensation.'] Land being' Imid by two 
persons in common, one of whom was in actual 
occupation of part, cultivating it as if it had 
been his separate property, the other attempted 
to enter upon the same land, in order to carry on 
operations thereon inconsistent with the work 
already being carried on by the former, who re- 
sisted and prevented this attempted entry \ —lXeld, 
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that the resistance being- made by the co-sharer 
in occupation simply with the object of protect- 
ing himself in the profitable use of the land, in 
good husbandry, and not in denial of the other’s 
title, such resistance was no ground for proceed- 
ings on the part of the other, to obtain a decree 
for joint possession, or for damag’es : nor would 
granting an injunction the proper remedy. 
As the Courts in Bengal, in cases where no 
specific rule exists, are to act according to justice, 
equity, and good conscience,” so, on its being 
found that, where land was held in conamon be- 
tween the parties, one of them was in the act of 
cultivating a part of the land which was not 
actually used by the other, it would not have 
been consistent with this rule to restrain the 
former from proceeding with his proper cultiva- 
tion : but money compensation, at a proper rate, 
in respect of the exclusive use by, and benefit to, 
the one who, though possessing in common, was 
carrying on cultivation for' himself, not unsuit- 
able in itself, was awarded between the parties. 
Watson & Co. v, Ramchund Dutt. 

[I. L. R. 18 Calc. 10 
[L. R, 17 I. A. 110 

Reversing on Appeal, PtAMCHAND Dutt v. 
Watson & Co. * 

[I. L. R. 15 Oalc. 214 

S.— Joint ownership — Use of joint property as 
betioeen co-owners — Rights amongst themselces of 
co-sharers of joint property where there is a profit- 
able nse by one of them without others being exeludecl 
— Ferry loorhed by one of the co-owners of land.] 
Property does not cease to be joint merely because 
it is used so as to produce more profit to one of 
the joint owners, who has incurred expenditure 
for that purpose, than to the others, w'here the 
latter are not excluded. Joint property being used 
cojisistently with the continuance of the joint 
ownership and possession, without exclusion of the 
co-sharers who do not join in the work, there is 
no encroachment on the rights of any of them, as 
regards common enjoyment, so as to give ground 
for a suit. The defendant, a co-sharer in village 
lands, without claimiuj^ to restrain competition, 
acted upon the right that a ferry may be estab- 
lished in India by a person on his own property 
taking toll from strangers, and that he may ac- 
quire such a right, by grant or user, over the pro- 
perty of others, whether a co-sharer with them 
or not. He used property that he owned jointly 
with the plaintiffs, his co-sharers, excluding none 
of them. As no grant was ever made to him he 
could only have set up an exclusive right by show- 
ing that he had either dispossessed them, or had 
had adverse possession for twelve years, or that 
he had used the ferry for twelve years as of right. 
The question, however, of any exclusive right in 
the defendant had not arisen. For the parties 
being co-owners, the defendant had made use of 
the joint property in a way quite consistent with 
the continuance of the joint ownership and joint 
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possession. Wa:son and Co. v. Ramchvncl Dutt, 
I. L. R. IS Calc. 10; L. R. 17 A. ilO, distin- 
guished in regard to the excli#:'ion of co-sharers, 
which there took place, and referred to as to cau- 
tiou to be exercised by Courts in interfering with 
the enjoyment of joint estates as between their 
co-owners. RvCHilESWAR SiNGH v. MaNOWAR 
Hossain. 

[I. L. R. 19 Calc. 253 
[L. R. 19 I. A. 48 

4:.— 'Erection of buildings on joint property — 
Building by one co-sharer against the icisli of 
others — Suit for injunction to restrain building — 
Discretion of Court — Act I of 1S77 {Specif c Re- 
lief Act), s. oi]. One of several co-sharers in a 
mahal having begun to erect certain hachcha 
buildings upon the common land, another co- 
sharer, three or four days after the building had 
commenced, brought a suit foi an injunction to 
restrain the continuance thereof, on the ground 
that the defendant was ousting the plaintiff as a 
co-sharer from a portion of the common land, 
It was found that the defendant was building 
upon land which was in exces.s of the share which 
would come to him on partition, and that on 
partition the plaintiff could not be adequately 
compeTi sated : — Held by the Full B' nch that ther 
plaintiff was entitled to a perpetual injunction 
restraining the defendant from proceeding fur- 
ther with the building, and directing that the 
building so far as it had proceeded be pulled 
down, and prohibiting the defendant from build- 
ing on the land as exclusive owner at any future 
time. Paras Ram v. Sherji.t, I L. R. 9 All. 6*61, 
referred to. Per tSTRAiG-HT. J., that it was for the 
defendant appellant to show that the lower Ap- 
pellate Court had exercised a wrong discretion 
in graiitiug the injunction, and that, this not 
having been shown, the High Court ought not to 
interfere. Shadi i\ ANUP Singh. 

[I. L. R. 12 All. 436 

(31 SHITS WITH RESPECT TO THE JOINT 
PROPERTY. 

5 — Damages, suit for — Ahon joinder of lessee 
plaintiff— Parties ] In a suit by one of two lessees 
against the les.sor for damages for cancelling the 
Rase, the other lessee was made a defendant : — 
Held, that the suit was not bad for non-join- 
der of the second lessee as plaintiff ; nor for the- 
reason that the plaintiff could not prosecute the 
suit against hini or obtain any relief against him ; 
and that he was rightly made a defendant in 
the suit. Kattu.dierl Pisharcth Kanna Pisharody 
V. Vallotil AJanakel Nnrayanaot Somayajipad, 
I. L. R. 3 Mad. 234. followed.* Vithilinga PxVDA- 
YACHi V. Vithilinga Mudali 

[I. L. R. 15 Mad. Ill 

Q~Rnit. suit for— Parties— Right of some of 
several co-sharer.s to sue ahme— Refusal to join suit 
as plaintiffs.] it is only when plaintiffs can show 
that those entitled as co-sharers to join with them 
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have refused to join, or have otherwise acted 
prejudically to tr^e plaintiffs’ iuterests, that they 
are entitled to sue 'alone and make their co-sharers 
defendants in the suit. Dwakkanath Mitter 
'v. Tara ProsuNxNA Roy. 

[I. L. R. 17 Calc. 160 


JiBANTi Nath 
Ohowdhry. 


Khan r, Gokool Chunder 

[I. L.R. 19 Calc. 760 


7,^Iient, suit for—Oo-sliavers suit lij one of 
several, for separate share of rent, or in alterna- 
tive for whole rent due if more than share claim- 
ed should he found due — Parties^] The plaintiffs, 
some of the co-sharers in certain lauds, instituted 
a suit against a tenant and the remaining co- 
sharer P, alleging that the tena.it held under a 
p.ottalh granted by all the co-sharers ; that rent 
was due from him for the period in suit; and 
that they had ascertained from P that he alle^'ed 
that he bad received his share of the rent for 
that period from the tenant, and that he refused 
to join as plaintiff in the suit. They accordingly 
prayed {a) for a decree for the amount of their 
share of the rent against the tenant ; (b) if it 
.should appear that any part of P's share of the 
rent remained unpaid, the requisite extra Court- 
fee might be received and a decree made for 
whole of the arrears in favour of themselves and 
P, and that the latter might, if he con.senred, be 
made a co-plaintiff ; {c) that if it appeared that P 
Rad realized more than his share of the rent, a 
decree might be made against him for the excess 
and against the tenant for the balance. The 
plaint also asked for costs and farther relief. 
The tenant contested the suit and .submitte<i that it 
was in effect a suit for plaintiffs’ share of the 
rent only and coul<l not therefore be maintaiued. 
He further pleade<l that the plaintiffs aud P were 
members of a joint Hindu family, of which P 
was the manager, and that, under arrangement 
with the latter, he had applie'i the rent due under 
the pottaJi towards the liquidation of debts due 
under bonds in P's name, but for which the joint 
family were liable. The first Court dismisseii 
the suit on the preliminary issue that it was 
in substance a suit for a specific share of the 
rent by some only of the co-sharers, aud that, 
there being no agreement by the tenant to pay 
the co-sharers their respective shares of the 
rent separate y. such a suit would no’ lie '.—Held 
(upholding the oner of the lower Afpeliate 
Court), that the order of the first <1oiu*e wa.s 
wrong. 'I’he suit as framed w.as nece''Sa.’-ily a 
suit in the alternative ; and as the plaintiffs were 
necessarily not aware Whether any pernion of P's 
share of the reu was due or not, but believing 
that none was due, they could only claim their 
share, asking lo have the plaint amended so as to 
include the who e rent due if it should appear 
that anything was due to P. and thus bring the 
suit within he rule that, in the absence of special 
agreement between a tenant and co-sliarwrs to 
pay their rateable proportion of the rent, a suit I 
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by one of the co-sharers must be for the entire 
rent due, making his oo-sharers defendants if 
they refused to join as plaintiffs. The prayer of 
the plaint fully provided for this, and the suit 
should have been tried on its merits and the plaint 
amended if the facts proved showed that any 
rent remained unpaid and due to P, as asked for 
by the plaintiffs. Pekgash Eal 'y, Akhowrt 
Balgobind Sahoy. 

[I. L. R. 19 Calc. 735 

8. — Rent, suit for — Parties — Plaintiffs — Suit for 
adjustment of jirojjortionate share of rent by one, 
co-sharer — Lease, construction of.'] A lease of cer- 
tain laud of which tae plaintiff was a fractional 
co-sharcr provided as follows: ‘‘After the laud 
in question is fully brought under cultivation you 
shall pay rent without default, according to hists 
year after year, as per measurement and jama- 
haiidi at the said rate of Company’s 10 annas jiO 
f/undahs for the quantity of land that will be left 
after deducting beds of hiials, pasture lands, lands 
unfit for cultivation, places of worship, hajats^ 
piujai basha bails, and your remuneration for re- 
clamation, upon measurement of all the lands by 
the Stan* ard rod used in the abads of the said 
tahiq On no account shall any larger amount be 
demanded.” In a suit instituted when the laud 
had been fully brought under cultivation, and 
after measurement, the- plaintiff claimed only her 
own share of the rent and her co-sharers did not 
join her as co- plaintiffs, nor were they made defen- 
dants that the suit was tiot maintainable. 

What the lease contemplated umler the circum- 
stances which had arisen was a final adjustment 
of the rent, and such an adjii.stmeiit could be ob- 
tained only by a suit brought by all the co-sharers 
or by some of them if the others refused to join, 
but in that case the suit must be for the adjust- 
m'-mt of the entire rent, and all the necessary 
parties must be properly before the Court. BiNDU 
Bash INI Dasi v. Peari Mohun Bose. 

[I. L. R. 20 Calc. 107 
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Costs out of Estate 

See Cases under Appeal— Costs. 

See Arbitration— Awards. 
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[I. L. R. 13 All. 300 

See Damages— Remoteness OF Damages. 

[I. L. R. 15 Mad. Ill 
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CO^HS—eo7iti7iue(l, 

See Decree — Alteration" or Amend- 
ment OP Decree. 

[I. L. R. 15 All. 169 

See Execution op Decree— Mode of 
Execution— Costs. 

[I. L. R. 17 Bom. 514 

See Insolvent Act, s. 73. 

• [ 1 , L. R. 14 Bom. 189 

See Mamlatdars Courts Act, s. 17. 

[I. L R. 16 Bom. 238 

See Mortgage — Redemption — Mode 
op Redemption and Liability 
to Foreclosure, 

[I. L. R. 15 Bom. 644 

See Practice— Civil Cases— Costs. 

[ 1 . L. R. IS Oalc. 199 

See Practice — Civil Cases — Paper 
Books. 

[I. L. R. 17 Calc. 289 

See Practice — Civil Cases— Sale by 
Receiver. 

[I. L. R. 21 Oalc. 479 

See Practice— Civil Cases— Sale by 
Registrar. 

[I. L. R. 21 Gale. 666 

See Privy Council, Practice op. 

[I. L. R. 17 Oalc. 693 

See Cases under Security for Costs. 

See Set-off— General Cases. 

[I. L. R. 17 Bom. 32 

See Trust. 

[I. L. R. 17 Calc. 620 

in Criminal Court. 

See Appeal in Criminal Cases— Crim- 
inal Procedure Code. 

[I. L. R. 20 Calc. 687 

of defending prasecution, suit for. 

See Small Cause Court. Mofussil— 
Jurisdiction — Damages, Suit 
FOR. 

[I. L. R. 14 Bom. 100 

of prosecution in Criminal Court. 

See Right of Suit— Costs. 

[I. L. R, 12 All. 166 

[I. L. R. 14 Bom. 100 

, Order refusing to stay execution of 

decree for. 

See Letters Patent, High Court, 
cl. 15. 

[I. L. R. 21 Calc. 473 


COSTS — co)itlnuecl. 

, Recovery of. Tvlien taxed. 

See Rules of High Court, Bombay 
-Rule No. 183. 

n L*R. 16 Bom. 152 

(1) SPECIAL CASES. 

1. — Admiralty or Vice- Admiralty — Practice — 
Appeal from original side hi emerche of Admiralty 
or Vice- Admiralty jurisdiction — Increased costs 
earned hy excessive bail In salvage ease.] In an 
action of salvage in which a ship was arrested 
and the bail asked for was found to be excessive, 
the Court held that the promoveuts must pay to 
the impugnants the costs required by the bail 
being excessive. The George Gordon, L. R. 9 P. D. 
46. followed Where an appeal was held to lie 
under the High Court Charter and the Letters 
Patent from the Original Side in the exercise of 
Admiralty or Vice- Admiralty jurisdiction, and the 
procedure was mainly governed by the Civil Pro- 
cedure Code, the usual practice as to costs on 
appeal was followed. In the Matter of the 
Ship •• Champion.” 

[I. L. R, 17 Oalc. 84 

2. — Appeal — Costs of successful appellant re- 
fused — Pail'ure to prove e.vclusive title icliefi set 

upf] The costs of the appeal, though successful 
were refused, because the defendant, appellant, 
had set up as his defence an exclusive title, which 
he had failed to prove. Lachmeswar Singh v. 
Manowau Hossein. 

fl. L R. 19 Oalc. 263 
[L. R. 19 I. A. 48 

3. — Attomiey and Clleiit — Change of Attoryieys 

during a pending suit — Costs of both Attorneys 
realized by the second Attorney ~ Att or nenfs lien 
for Case in which, upon a change of at- 

torneys during the pendency of a suit, there 
being no express agreement as to the first attor- 
ney’s costs, it was held that the second attorney, 
on recovering the costs of both attorneys from 
the client after notice that the costs of the first 
attorney were unpaid, did so on behalf of the 
first attorney to the extent of his share of the 
costs. ORR ' l \ NOLiENDRA NaTH SEN. 

fl.L. R. 19 Calc. 368 

4. — Attorney and Client — Lien of Attorney for 
costs — Ap 2 )lieatiini for costs to be paid out of money 
in hands of Jiecei'ver in the suit— Practice. ~] The 
attorneys for the plaintiff claimed a lien on the 
amount in the hands of the Receiver of the Court 
to the credit of the plaintiff in a partition-suit, 
for the costs of the suit which had been secured 
by the deposit with the atiorneys of the title- 
deeds of the plaintiff ’s family dwelling-house 
which formed a portion of the property sold by 
the Receiver under the decree in the suit : — Held,, 
on an application by the attorneys for payment 
to them of such costs, that the lien could not be 
given effect to in summai'y-proceedings of this 
nature, but should form the subject of a regular 
suit. Except in such a suit it is not the practice 
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of tEe Court} to make any order for payment of 
costs between an attorney and his client. Domun 
V. JEvurwni Allye *. T. L. R. 7 Calc. 401, followed. 
Mahommed Zoh.^huddeen r. Mahommed Noor- 

OODDEEN. 

[I.L. R.21 Calc. 85 

5. — Mortgage — Right to gjersoiial decree for coi^t^ 
against 'mortgagor ] AVhere a mortgage-deed pro’ 
vided that the costs of any proceedings neces- 
sitated by the default of tenants in payment of 
rents should be deducted from the revenues, and 
there was no express promise by the niortirag<>r 
to personally pay those expenses: — Held, that the 
mortgagee was not entitled to a decree for such 
costs against the mortgagor personally. Ganesh 
Dharnidhar Maharajdev Keshavrav Go- 

VINE XULGAVKAR. 

[L L. R. 15 Bom. 625 

6. — Horfgage — Glvll Procedure Gode {A(‘t XIV 
of 1882). -s*. 221 — Gosts due Inj mortgagee to mort- 
gagor— Set- of agnbtst the mortgage-debt ~ Salt for 
'Q'edemjjtion.'] The mortgagor is eiititle<l to set off 
or deduct the amount of costs payable to him 
under the decree against or from the mortgage 
debt payable by him. If the amount of the costs 
be larger than the mortgage-debt, the mortgagor 
is entinled to obtain possession at once of the 
mortgaged property and to recover the balance 
against the mortgagee. SiDU v. Bali. 

[1. L. R. 17 Bom. 32 

7. — Official Asslgjiec — Ajopeal against order of 
adjudlciitlon of hisoJ renog. \ The Official Assiirnee 
is enable 1 to his costs of appearing in an appeal 
against an order of adjudication. In the Matter 
OP Haroon Mahomed. 

[I. L. R. 14 Bom 189 

8. — Prelinilnary issue — Gosts of prelimbuiry 
issue in partition-suit— Stamjj iu pa rtitio)i-siiit'\ 
The plaintiff brought a suit to have 99 items of 
property partitioned. The plaint bore a Court- fee 
stamp of Ils. 10. The defendants admitted that 
three of the properties were ancestral and joint, 
but as to the other items the 2ud defendant stated 
that they were the self-acquired property of her 
deceased husband, and contended that the plaiiit 
was insufficiently stamped, as the object of the 
suit was to obtain a declaration of title to and 
possession of properties iu which the plaintiff liad 
no interest. An issue was raised on this point, 
and, on this issue the Subordinate Judge allowed 
the objection and rejected the plaint. On appeal. 
held by Petheram. C. J., and Norris. J., that 
the plaint was suffi.ciently stamped. The only 
relief prayed for was partition, and for the pur- 
poses oh the stamp the cause of action which is 
stated in the plaint, and that only, must be looked 
at. The members of the Appeal Bench, however, 
differed in opinion as regards the question of 
costs, Petheilam, C. J, being of opinion that 
the costs of the appeal should be treated in the 
same way as the rest of the costs in the case, and 
be divided between the parties to the partition ; 
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and Norris, J,, holding that the respondent 
having failed on appeal ought to pay the costs : 
and on this question an appeal was preferred 
under the Letters Patent, cl. 16. Held, by Prin- 
SEP and Trevelyan, JJ. — The costs of the ap- 
peals were severable from the general costs of 
the suit, and therefore, though the suit was one 
for partition, the principle that the unsuccessful 
party must pay the 'costs was -applicable so far 
as the appeals were concerned ; the respondent 
therefore should pay all the costs in the two ap- 
peals Held by PiGoT, J. — The respondent should 
pay in any event her own costs of the preliminary 
issue and of the appeal, but that, as to the plain- 
tiff’s costs of that issue and of the appeal, they 
should be in the discretion of the Court as 
betw^een the parties to this appeal, such costs being 
in no case to form part of the costs of the parti- 
tion. Mohendro Chandra Gangl'li v Ashu- 
TosH Ganguli. 

. [I. L. R. 20 Calc. 762 

(2) TAXATION OF COSTS. 

9. — Costs of Gorernanent Solir.itor )i'Jicrc .suit 
etgalnst Goronunent has been dismissed, with 
co.sts — Power of Taxing Officer.^ The Government 
Solicitor, who receives a monthly salary as such, 
receives no further payment from Government 
in respect of any costs of litigation to which 
Government is a party, except ‘’out fees” or 
actual payments made by him on behalf of 
Government, and pays no fees when he instructs 
tlie Advocate-General : but, under his arrange- 
ment with Government, he is entitled to retain 
the costs decreed to Government, if recovered, 
and he then pays to tlie Advocate-General the 
fees of counsel allowed by the Taxing Officer; — 
Held, that when a suiD against Government is 
dismissed with costs, costs should be taxed in the 
usual way, and the Taxing Officer Ccannot enquire 
into the arrangement as to remnneratioii of its 
law officers by Government. AZIMULLA Saher 
V . Sec RET ARY* OF State for India. 

[I. L. R. 15 Mad. 405 

(8) COSTS OUT OF ESTATE. 

10. — Partnership suit — Deceased, gynrtnxr — Cost.s 
of his legal regjrcsentatirr ocdcrtal out of the estate 
he rcpre.sents — Beneficiaries )hot represented, — 
Pa.rtiesf] The plaintiff, as Administrator-General 
a7id Administrator of the estate of one If filed 
this suit against the partners of R to recover IPs 
share iu the partnership. A decree was made 
referring it to the Coinmis.siouer to take the ac- 
counts of the partnership, &c,, and the plaintiff’s 
costs were ordered by the said decree to be paid 
ouc of the partnership assets, and, in case Buoh 
assets should be insufficient, it was ordered that 
the plaintiff do recover his costs from the estate 
of H, There were no assets of the partnership. 
The plaintiff now took out a summons calling on 
R as son and legal representative of H to show 
cause why he should not pay the said costs, or 
why, iu default, the estate of in his hands 
should not be attached. R objected that he was 
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no party to this suit when the decree was made, 
and neither he nor his father’s estate in his hands 
was bound by it : — Held, that the summons must 
be dismissed. The decree, so far as it purported 
to affect the estate of II, was not a valid decree, 
inasmuch as the person ( r persons beneficially 
interested in that estate were not then before the 
Court. Loudon v. Khata^ Eowji. 

[I. L. R. 16 Bom. 515 

COUNSEL. 

— Authority of Counsel to comyoromise a case on 
dehalf (f his client — Nature of fower conferred ly 
CounseVs retainer. ~\ A counsel, unless his authority 
to act for his client is revoked, and such revocation 
is notified to the opposite side, has, by virtue of 
his retainer and without need of further authority, 
full power to compromise a case on behalf of his 
client ; and the Court will not disturb a compro- 
mise so entered into, unless it appears that it was 
entered into under a mist£?ke and that some pal- 
pable injustice has been thereby caused to tbe 
client. Strauss v. Francis,^ L. R. 1 Q. B. 379 ; 
JUaitheics v. H/unster, L R, 20 Q. B. D. 141 ; and 
In re West Devon Great Consols AMine, L, R. 38 Ch. 
D. 51. referred to. Jang Bahadur Singh v. 
Shankar Rai. 

[I. L. R. 13 AIL 272 

COURT. 

See Majority Act, s. 3. 

[I. L. R. 17 Calc. 944 

See Sanction to Prosecution— ^Vhere 
Sanction is necessary. 

[I. L. R. 17 Calc. 872 
[I. L. R 16 Mad. 138 
[I. L. R. 16 All. 141 

^66’ SONTHAL PeRGUNNAHS SETTLE- 
MENT. 

[I. L. R. 18 Calc. 133 

Power of— 

See Principal and Agent— Authority 

OF AGENTS. 

[I. L. R. 19 Calc. 678 

COURT-FEES. 

, payment of— 

See Limitation Act, 187T, s. 4. 

[I. L. R. 13 AIL 306 

Dismissal of suit for non-payment 

of— 

See Res Judicata — Judgments on 
Preliminary Points. 

[I. L. R. 13 Mad. 44 

, Power to make order for payment 

of— 

See Pauper Suit— Suits. 

[I. L. R. 15 Bom. 77 
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, Recovery of by Government— 

See Attachment-Subjects of At. 
TACHMENT— Decrees. 

[I. ^*R. 20 Calc. Ill 

See Pauper Suit— Suits. 

[I. L. R. 20 OalG. Ill 

, Remission of— 

See Practice-Civil Cases — Letters 
OF Administration. 

[I. L. R. 20 Calc, 879 
COURT-FEES ACT (VII OF 1870). 

, s. 4. 

See Limitation Act, 1877, s. 4. 

[I. L. R. 12 All. 129 

, S. 5. 

See Limitation Act, s. 4. 

[I. L. R. 12 AIL 129 

1. — S. 5 — Court-fee on memorandum of appeal — ■ 
Finality of taxing ojfieer's decision, - Histalie— Civil 
Procedure Code JCnendment Act {VI of 1892). 
s. 3.] Where an appellant, whose meniorandam 
of appeal had been declared by the Taxing Officer 
of the Court to be insufficiently stamped, applied 
for relief under s. 3 of Act No. VI of 1892. and 
it was found that the report of the Taxing Officer 
was erroneous, and that the correct stamp had as 
a matter of fact been put on the memorandum of 
appeal: — Hchl, that the appellant was entitled to 
the relief sought, notwi'hstanding the provisions 
of s. 5 of the Courc-Fees Act, VII of 1870. Badri 
Prasad i\ Kundan Lal. 

[I.L. R.15 AIL 117 

2. — s. 6 and s. 12 — Finality of taxing o^ffieeCs 
decision as to Conrtfee — Filial," Meaning of 
— Duty of Court fees Act Officer. Tbe word 
‘‘ final ” in s. 5 of the Court-Fees Act has the same 
meaning as in s. 12. though it is applied to a 
different subject The cases in which it has been 
held that, notwithstanding the use of this word 
in s. 12, an appeal lies from a decision as to the 
category in which the relief sought by a plaintiff 
or appellant falls, do not mean that decisions 
which the section declares -to be ‘’final” are 
nevertheless appealable, but that the question of 
category is not a "question relatinir to valuation,” 
and therefore is not declared by the section to be 
final. In both s. 5 and s. 12 "final ” is used in 
its ordinary le^^al sense of unappealable. A deci- 
sion under s. 5 of the Act is not open to appeal, 
revision or review, and is final for all purposes, 
and no means have been provided or suggested by 
tbe Legislature for questioning it. The officer 
mentioned in s 6 of the Court-Fees Act is not 
bound to advi.se parties as to tbe stamp required 
under the Act, or to give them notice that they 
have not sufficiently stamped documents which 
the Act requires to be stamped before presentation. 
Balkaran Rai v. Gobind Nath Tiwari. , 

[I. L. R. 12 All. 129 
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COURT-FEES ACT (VII OP 1870) -cDutd. 

, s. 6. 

See Appellate Court— Exercise of 
Powers in Various Oases. 

[I L. R. 15 Mad, 29 

Bee Appellate Court— Eejeotion or 
Admission of Evidence admit- 
ted OR REJECTED BY COURT BE- 
LOW — Unstamped Documents. 

[I L. R. 12 All. 57 

Bee Limitation Act, s. 5. 

[I. L. R. 12 All. 57 

s. 7. 

See Valuation of Suit— Appeals. 

[I. L. R. 16 Mad. 310 
[I. li. R. 13 All. 94 

See Valuation of Suit — Suits. 

[I. L. R. 17 Calc. 680 
[I. L. R. 13 Mad. 56 
[I. L. R. 14 Mad. 169, 480 
[I. L. R. 15 Bom. 416 
[I L. R. 17 All. 63, 378 
[I. L. R. 17 Bom. 41, 66 

, s. 9. 

Bee s. 2S. 

[I. L. R. 12 All. 129 

, s. 10. 

Bee Valuation of Suit — Appeals. 

[I. L. R. 15 Mad. 181, 288 

, ss. 10 <& 11, 

Bee s. 28. 

[I. L. R. 12 All. 129 

, ss. 10 <& 11. — Dismissal of suit — Civil 

Procedure Code. 1882.5,?. .54.56.] The *• dismissal” 
of a suit under s. U) or s. 11 of the Court-Fees 
Act has the same effeetj as that provided by s. 66 
of the Code in the ease of •* rejection’’ of a plaint 
under s. 64. Balkaran Rai o. Goeind Nath 
Tiwari. 

[I, L. R. 12 All. 129 

, s. 11, 

Bee Valuation of Suit— Suits. 

[I. L. R. 15 B^m. 416 

, s. 12. 

Bee s. 5. 

[I. L. R. 12 All. 129 

. See Appeal— Acts — Court-Fees Act. 

[I. L. R. 14 Mad. 169 


COURT-FEES ACT (VII OF 1870), s. 12 

— C07itlnved. 

Bee Valuation of Suit— Appeals. 

[I. L. R. 15 Mad. 181, '288 

See Valuation of Suit— Suits. 

[I, L, R. 14 Mad. 169 

, s. 16. 

See Valuation of Suit-*-Appeals. 

[I. L. R. 19 Calc. 272 

, s. 17. 

See Valuation of Suit —Appeals. 

[I. L. R.16 Mad. 415 

Sec Valuation of Suit— Suits. 

[I. L. R. 15 Bom. 82 

, s. 19 and S^. 31. — Cooiplaiuts made hy 

Municipal o^ficers ~ Process fees.'] No process fee 
is leviable on complaints made by illuniuipal 
ofideers, and the aceused are nob liable to refund 
sums illegally levied from the complainants as 
process fess. Queen-Empress v. Khajabhoy. 

[I. L. R. 16 Mad. 423 

, s. 20, cl. 1. — Pules under that section 

framed hy the High Court in l878 — Process — Com- 
mission issued to Ameen to fx mesne proftsd] A 
commission issued to an Ameen to hold a local 
investigation for the purpose of ascertaining the 
amount of mesne profits is not a process within 
the meaning of c!. 1 of s, 20 of the Court-Fees 
Act; and Art. 3, Fart II of the Rules, promul- 
gated in 1878, framed under that section, is there- 
fore ultra vires, and cannot be enforced Jagat 
Kishore Acharjea Chowdhry r. Dina Nath 
Ohuckerbutty Chowdhry. 

[I. L. R. 17 Caio. 2S1 

, s. 25, 

See Limitation Act, 1877, s. 4, 

[I. L. R. 12 All. 129 

, s. 28. 

See Appellate Court — Exercise of 
Powers IN Various Cases. 

[I. L. R. 15 Mad. 29 

See Appellate Court — Rejection or 
Admission of Evidence admit- 
ted OR rejected by^ Court be- 
low— Unstamped Documents. 

LI. L. R. 12 All. 57 

See Limitation Act. 1877, s. 4. 

[I, L. R. 19 Calc. 747 
[I. L. R. 15 All. 65 

See Limitation Act, 1877, s. 5. 

[I. L. R, 12 All. 67 
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COURT-FEES ACT (VII OF 1870) — coiitd, 

, S. 28 and ss. 9, 10, ll.~GirAl Prooeduve 

1882. .5-1. 56 — Dismissal of suit — Rejection 

of ])lciintd\ When a memorandum of appeal 
which, when tendered, was insufficiently stamped 
has subsequently been sufficiently stamped, the 
affixing of the full stamps cannot have a retro- 
spective effiect so as to validate the original 
presentation, .unless it has been done by order 
made under the second paragraph of s. 28 of the 
Court-Fees Act. In the case of a High Oourr., such 
an order can b^ made only by a Judge, and by 
him only in cases “of mistake or inadvertence.” 
These words mean mistake or inadvertence on 
the part of the Court or its offic rs and not on the 
part of the appellant or his advisers The ex- 
pression “head of the office” in s. 28 does not 
refer to the head of the office of a Court, or at 
all ‘events to the head of the office of a High 
Court, acting not as such but as a taxing officer ; 
but it refers to the head of a public office such as 
the Board of Revenue. Sections 9. 10 and 11 of 
the Court-Fees Act are not in conflict with s. 28 ; 
nor are ss. 9, 10, 1 1 and 28, refd together, in conflict 
with s. 51 of the Civil Procedure Code. Oases 
within s. 10 or s. 11 of the Act would arise only 
where, through mistake or inadvertence of the 
Court, a plaint which subsequently was discovered 
to be insufficiently stamped, had been received, 
filed or used in the Court ; and clauses {a) and 
{jb) of s. 5-1 of the Code are similarly related to 
s. 28 of the Act, and were not intended to cut 
down or limit its provisions. The “ dismissal ” 
of a suit under s. 10 or s. 11 of the Act has the 
same effect as that provided by s. 56 of the Code 
in the case of “rejection” of a plaint under 
s. 54. Balkaran Rai V. Gobind Nath Tiwari. 

[I. L. R. 12 All. 129 

, s. 30. 

^ee Limitation Act, 1877, s. 4. 

[I. L. R. 12 All. 129 


COURT-PEES ACT (VII OF 1870), Sch. I, 

cl. 11 — concluded. 

provided that “ there should be and rule, univer- 
sal community of his and her pre^'enfe and future 
moveable and immoveable property,” which con- 
tract placed the parties under tlTb law of France 
respecting commaniDy of property berween hus- 
band and wife. Under that law." a husb^md and 
wife have an equal interest in the property com- 
prised in the community ; on the deaCn ot either, 
the property is divided into two parts, of which 
one part goes to the survivor, and the other to 
the heirs or to donees under a testamentaiy dis- 
position : — Held, that on the death of F oniy one- 
half of the property wms cliargeable with the 
valorem duty payable under Art. II of Sch. I 
of the Court-Fees Act ; the other half being trust 
property, ■which should, under the provisions of 
section 19D of that Act, be exempted from 
payment of such duty. In the goods op Fro- 

ESCHMAN. 

[I. L. R. 20 Calc. 575 

, Sch. II, Art. 1. 

See Claim to Attached Property. 

[I. L. R. 16 Bom. 700 

Valuation op Suit— Appeals. 

[I. L. R. 16 Bom. 40S 

, Sch. II, Art 17. 

See Valuation op Suit— Appeals. 

[I. L. R. IS Calc. 667 
[I. L. R. 13 Mad. 608 
[I. L. R. 15 Mad. 288 

See Valuation of Suit— Suits. 

[I. L. R. 13 All. 389 

COURT OF WARDS. 

See Bengal Tenancy Act, s. 93. 


•, s. 31. 

See s. 19. 

[I. L. R. 16 Mad. 423 

See Appeal in Criminal Cases— Cpam- 
iNAL Procedure Code. 

[I. L. R. 20 Calc. 687 


, Sch. I, Art. 1. 

See Valuation op Suits— Appeals. 

[I. L. R. 19 Calc. 272 
[I. L. R. 13 Mad. 608 
[I. L. R. 16 Bom. 408 

Sch. I, cl. 11. — Ad valorem, duty on prolate — 
Parties married and holding property lender the 
Code IFapoleon — Law of France — Trust property. 1 
The deceased JF was a European subject of the 
German Empire. He married a lady of Solingen 
in Rhenish Prussia, where the Code Napoleon is 
in force. There, in contemplation of the marriage, 
the parties entered into a contract whereby it was 


[I. L. R. 20 Calc. 881 

See Guardian— Duties and Powers of 
Guardians. 

[I. L. R. 18 Calc. 99 

See Lunatic. 

[I. L. R. 14 Mad. 289 

See Minor— Representation of Minor 
IN Suits. 

[I.L.R. 13 Mad; 197 


lOURT OF WARDS ACT (BENG-AL ACT 
IX OF 1879.) 

s. 20, and ss. 51—55.—‘‘SuiF'—Appli- 

ationfor execution ly Collector on helialf of toard, 
)lien Manager of WarTs Fstate has been appoint- 
d^ The word “suit” as used in ss. 51 to oo 
.f Bengal Act IX of 1879 is not limited to what 
s usually called a “regular suit,” but covers 
niscellaneouB proceedings in a suit,_ such as an 
kpplication for execuiion of a decree in which the 



DIGEST OF CASES. 


( 252 ) 


( 251 ) 

COURT OF WARDS ACT (BENGrAli ACT 
IX OF 1879), s . 2O ~‘^ orbcliicl0il . 

ward for the first time seeks to have the carriage 
of litigation instituted by his predecessor in title. 
When^it appeared that a Manager of a minor’s 
property had been, appointed by the Court of 
Wards under the provisions of s. 20 of Bengal 
Act IX of 1879, and during the absence of such 
Manager on leave an application was made on 
behalf of the minor by the Collector of the dis- 
trict for execution of a decree : — Hdil. that the 
office of Manager dti not become vacant because 
the Manager obtained leave, and that if it were 
not vacant, s. 51 of the Act did not enable the 
Collector to appear on behalf of the minor, Bhoo- 
PENDRO Narain Dutt V . Baroda Prosad Roy 
Chowdhry. 

[I. L. R. 18 OalG. 500 

‘ , s. 55. 

/See Majority Act, s. 3. 

[I. L. R. 17 Bom. 944 

. S. 55 — Suit rejected ndunijUecl oi htdialf of 

a minor rnder the Court of Wurde loithoiit sanc - 
tion of that authority to jyroceed 'with vY.] Where, 
under s 55 of the jBengal Court of Wards Act 
(IX of 1879), the Manager of an estate authorised 
the plaintiff, in order to .save limibabion. to institute 
a suit on behalf of the Court of Wards, which 
refused afterwards to sanction the proceeding with 
the suit that the Judge rightly ordered 

that the suit be rejected, as incapable, under the 
above section, of being prosecuted. BiseswaR 
Roy r , Shoshi Sikar Eswar Roy. 

[I. L. R. 17 Calc. 688 
[L. R 17 I. A. o 

COUSINS. 

See Hindu Law — Inheritance —-Spe- 
cial Heirs— Males -Cousins. 

[I. L. R. 17 Calc, 518 
[I. L. R. 16 Bom. 716 

COVENANT. 

, against assignment. 

See Company — Winding up— Duties 
and Powers op Liquidators. 

[I. L. R. 12 All. 193 

j Breach of. 

Vendor and Purchaser— Breach 
OP Covenant. 

[I. L. R. 15 Mad. 50 

, for title, waiver of. 

See Vendor and Purchaser— Breach 
OP Covenant. 

[I. L. R, 15 Mad. 50 

Vendor AND Purchaser— Vendor, 
Rights and Liabilities op, 

[I. L. R. 13 Mad. 158 


COVENANT— 

in unregistered lease. 

See Registration Act, s. 49. 

[I. L. R. 13 Mad. 313 

, Notice of. 

See Pre-emption -Right of Pre-emp- 
tion. 

[I. L. R. 16 Mad. 301 

, Presumption of. 

See Right op Way. 

[1. L. R. 17 Bom. 64S 

, Suit on. 

See Registration Act, s. 49. 

[I. L. R. 15 Mad. 253 

CREDITOR. 

See Debtor and Creditor. 

[I. L, R 16 Bom. 1 

CRIMINAL CASE., 

See Insolvent Act. s, 50. 

[I. L. Pv. 19 Calc. 605 

CRIMINAL FORCE. 

See Unlawful Compulsion. 

[I. L. R. 19 Calc. 572 

CRIMINAL MISAPPROPRIATION. 

See Post Office Act, s. 48. 

[I. L. R. 14 Mad. 229 

See Theft. 

[I. L. R, 17 Calc. S52 

CRIMINAL PROCEEDIN(^S. 

, Effect of striking off. 

See Possession, Order op Criminal 
Court as to— Striking off Piio- 

CEEDINGS. 

fl. L. R. 20 Oalc. 867 

, Institution of— 

See False Charge. 

[I. L. R. 17 Calc. 574 

1. — Perjury or forgery eoniniiited in a Civil Suit 
— Stay of criminal proceedlnyn yendlntj Cicil Suit — 
Sanction to joroscention.'] Criminal proceedings 
for perjury or forgery arising out of a civil liti- 
gation should not. as a rule, g-o on during the 
pendency of the litigation. In re Nana Maiia- 

RAJ. 

fL L. R. 16 Bom. 729 

2. -— Irregularity in criminal trial — Scheduled 
District Act {XIV of 1874), ss. Vto 7 and 11 — 
Penal Code {Act XL V of 1850), ss. I, 2 — Criminal 
Procedure Code, s, 1 — Laivs Local Extent Act {X V 
of 1874), ss. 3, 4 — Criminal Procedure in the 
Laccadive Islands The Scheduled Disbricb.s Act 
having been extended to the Laccadive Islands, 
but no notifications having been made under 
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CRIMINAL PROCEEDINGS ^continued. 

that Act with regard to the crimiual law to be 
administered there, the Penal Code and the Crimi- 
nal Procedure Code are in force. Accordingly, 
where the Sub-Collector of Malabar, as such, tried 
and sentenced certain persons on oue of the Lac- 
cadive Islands, not observing the procedure pre- 
scribed by the Criminal Procedure Code : — Held, 
that the proceedings were void and should be 
quashed. Queen-Empress v. Cheria. Koya.. 

^ [J. L. R. 13 Mad. 353 

3. — Irrer/ularity in orini'nial trial — Prisoner 
charged loitli two offences, one of which was commit- 
ted outside jurisdiction — Objection to ja-visdiotion 
talieai before Magistrate and in Sessions Qoiirt — 
Criminal Procedure Code (X of 1882), ss. .ool, 
632,] The accused was charged under s. 198 of 
the Penal Code (XLV of ISTO with having entice 1 
away a married woman, and under s. 497 wich 
having committed adultery. The woman alleged 
to have been enticed away resided in Bombay, bat 
the alleged adultery took place a' Khandala out- 
side the jurisdiction. At i?lie enquiry before the 
Magistrate in Bombay, objection wms taken as to 
his jurisdiction with regard to the charge of adul- 
tery. The Magistrate, however, over-ruled the 
objections and committed the accused for trial. 
At the trial an application was made, on behalf 
of the accused, under s. 532 of the Criminal Pinr- 
cedure Code (X of 1882) that the commitment 
should be quashed and a fresh enquiry directed on 
the ground that an ohjeobion h:ul been taken to 
the Magistrate’s jurisdiction : — Held, refusing the 
application, that the commitment being an order 
(see Queen- PJnipress v. Tkahu, I. L. R.8 Bom. 312) 
under s. 531 of the Crimiual Procedure Code, the 
commitment should not be quashed unless a failure 
of justice would be caused by proceeding with tee 
trial. Queen-Empress v. Ingle. 

[I. L. R. 16 Bom. 200 

4. — Irregularity in criminal trial— Criminal 
Procedure Code, s. 192 — Transfer of criminal case 
— Case transferred after the eridenee for the prose- 
cution has been recorded aiul heard, by different 
3lagi$trate on that evidence.'] A Magistrate to 
whose Court a case under s. 355 of the Penal 
Code had been transferred at a stage when all the 
evidence for the prosecution had been taken, did 
not re-summon the witnesses for the prosecuiion, 
but proceeded to act ou their evidence as if it had 
been taken before himself : —Held, that whether 
such procedure amounted to an irregulrity or 
illegality or not, it was sufficiently prejudicial to 
the accused to warrant the conviction being 
quashed. Queen- Empress a. Bashir Khan. 

[I. L, R. 14 All. 346 

See Queen-Empress a. Radhe. 

fl. L. R. 12 All. 66 

5. — Criminal Procedure Code, ss. 268, 428, — 
Material irregularity — Assessors, statement of 
deceased person not proved in -presence of.] 
Where in a trial for murder held with assessors 
the Court relied on a statement made by the de- 


GRIMINAL PROO^i3DiyP3r3-wndu-led. 

ceased, and the evidence necessary to prove such 
statement was not reeorded until after the close 
of the trial and the discharge of the assessors : — 
Held, that this amounted to a material irregular- 
ity which was not covered by s. 537 of the Code of 
Criminal Procedure. Queen- E iiPRsss v. Ram Lal. 

[I. L. R. lo All. 136 

Q.— Irregularity prejudicing the accused— Riot- 
ing, counter charges of— Cross-eases tried together 
—Eridvice In one case considered In the other — 
Criminal Proecalure Code QAct X of 1882), ss. 233. 
239. o?u— Illegality —Fight between two parties 
not transaction ’ — Joinder' oj charges T] Where 
two cross-cases of rioting and grievous hurt were 
committed separately for trial before a Sessions 
Judge. Vvffio, having heard the evidence in the first 
case, heard the evidence iu the second ca<e, ex- 
amined soiu:! of the accused in the oue case as 
witnesses for the prosecution in the other and 
T/cc versd, and subsequently heard the arguments 
in both the cases together, and the opinions of 
the assessors (who were the same in both the cases) 
were taken at one time, and both the cases w^ere 
dealt^within one judgment '.—Held, that this mode 
of t ial. although irregular, did not prejudice the 
accused in their defence, and that, under such cir- 
cumstances. a re-trial was not made necessary by 
reason of such irregularity. Queen v. Bazu, 
B L, R 8up. Vol. 750 : 8 W. Pt. Cr. 47 ; and 
Queen r. Surroop Cliiuuler Paul, 12 W. R. Cr. 75, 
approved. Nor did the examination of the ac- 
cused who were on their trial in oue case as wit- 
nesses for the prosecution in the other afilect the 
validity of their conviction. Observations in 
Bachii Mullah v. Sia Bam Singh, I. L. R. 14 Calc, 
358, dissented from. Hussein Buhsh v. The Em- 
press, I. L. R, 6 Calc. 96, considered aud distin- 
guished. Semhle , — A fight between two parties 
cannot be treated as a ‘transaction’ within the 
meaning of s. 239 of the Code of Criminal Pro- 
cedure. On the law as contained in that section, 
the two parties cannot regularly be charge;! in the 
same trial. Queen-Empress r. Chandra Bhuiya. 

[I. L. R. 20 Oalo. 537 

CRIMINAL PROCEDURE CODE (ACT 
XXV OF 1861), 

, s. 6. 

See Fine. 

[I. L. R. 20 Calc. 478 

CRIMINAL PROCEDURE CODE (ACT X 
OF 1882.) 

, s. 1, 

■ See Criminal Proceedings. 

[I.L. R. 13 Mad. 353 

See Munsie, Jurisdiction of. 

[I. L. R. 15 Mad. 131 

, s. 2. 

See High Court, Jurisdiction op— 
High Court. Madras— Criminal. 

fl. L. R. 14 Mad. 121 
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CRIMINAL PROCEDURE CODE (ACT X 

OF 1SS2) — contuLued. 

, s. 4. 

See Reformatory Schools Act. 

ri. L. R. 14 Bom. 381 
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CRIMINAL PROCEDURE CODE (ACT X 
OP 1882) — Goritbiued. 

, s. 118. 

See Security for Good Behaviour. 

n. L. R. 16 Bom. 372 


s. 15, - 

See Bekch OF Magistrates. 

[I. L. R. 16 Mad. 410 

-.S.16. 

See Bench op Magistrates. 

[I. L. R. 16 Mad. 410 
[I. L. R. 20 Calc. 870 

s. 17. 

See Magistrate. Jurisdiction of— 
Withdrawal op Cases. 

[I. L. R. 14 Mad. 399 

s. 32. 

See Magistrate, Jurisdiction op— 
Special Acts— Companies Act. 

[I. L. R. 20 Calc. 676 

s. 40, 

See Magistrate. Jurisdiction of— 
a'RANSPER OP Magistrate during 

Trial. , 

[I. L. R. 15 Mad. 132 


, s. 133. 

See Declaratory Decree, Suit for— 
Orders of Criminal Courts. 

- [I. L. R. 17 Bom. 293 

See Jurisdiction of Civil Court- 
Magistrate’s Orders, Inter- 
ference WITH. 

[I. L. R. 17 Bom. 293 

See Nuisance— Under Criminal Pro- 
cedure Code. 

[I. L. R. 17 Calc. 562 

See Penal Code, s. 188. 

. [I. L. R, 13 All. 577 

s. 140. 

See Penal Code, s. 188. 

[I. L. R. 13 All. 377 

s. 144. 

See Nuisance— Under Criminal Pro- 
cedure Code. 


s. 45, 

See Information of Commission of 
Offence. 

[I. L. R. 20 Calc. 316 

j s. 55. 

See Arrest — Criminal Arrest. 

[I. L R. 14 All. 45 

ss. 69, 71. 

See Penal Code, s. 17.8. 

[I. L. R. 20 Calc. 358 

See Penal Code, s. 180. 

11 . L. R. 20 Calc. 358 

s. 94. 

See Inspection of Documents— Crimi- 
nal Cases. 

[I. L. R. 19 Calc. 52 


, s. 96. 

See Warrant. 


[I. L. R. 13 Mad. 18 


See Eecognizance to Keep Peace. 

[I. L. R. 14 All. 49 

s. 110. 

See Compensation— Compensation to 
Accused on Dismissal of Com- 
plaint. 


[I. L. R. 19 Calc. 127 
[I. L. R. 14 Bom. 165 

, s. 145. 

See s, 4B7. 

[I. L. R. 20 Calc. 729 

>, s. 145. 

Limitation Act, 1877, Art. -17. 

[I. L. R. 19 Calc. 646 

See Cases under Possession, Order of 
Criminal Court as to. 


s. 146. 

See Possession, Order of Criminal 
Court as to— Attachment of 
Property. 

[I. L. R. 15 AIL 394 

s. 161. 

See Evidence — Criminal Cases — 
Statements to Police-Officers. 

[I. L. R. 20 Calc. 642 
[I. L. R. 15 All. 11, 25 

^See False Evidence. 

[I. L. R. 15 All. 11 

s. 162. 

See Evidence — Criminal Cases — 
Statements to Police-Officers. 

fl. L. R. 15 All. 25 


[I. L. R.15 All. 365 
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CHIMINAL PROCEDURE CODE (ACT X 
. OF 1882) — eontbiiLecl. 

, s. 164. 

See Confession— C oNFESSioN''s to Magis- 
trate. 

[I. li. R. 17 CalG. 826 
[I. L. R. 18 CalG. 649 

See False Evidence. 

[1. L. R. iq, Mad. 421 

See Magistrate, Jurisdiction of — 
^ Powers of Magistrates. 

[I. L. R. 16 Mad. 421 

, s. 172. 

See Evidence — Criminal Cases — 
Statements to Police-Officers. 

[I. L. R. 20 Calc. 642 

, s. ISS. 

See Jurisdiction of Criminal Court- 
General JURISDICTIj^N. 

[I. L. R. 13 Mad. 423 

Jurisdiction of Criminal Courts 
—Native Indian Subjects. 

[I. L. R. 16 Bom. 178 

, s. 191. 

See Magistrate, Jurisdiction of— 
Powers of Magistrates. 

[I. L. R. 13 All. 345 

, s. 192. 

See s. 850. 

[I, L. R. 12 All. 66 


See Criminal Proceedings. 

[I. L. R. 14 All. 346 


, s. 193. 

See Sessions Judge, Jurisdiction of. 

[I. L. R. 16 Mad. 352 

, s. 195. 


See s. 487. 


[I. L. R. 14 All. 354 


See Appeal in Criminal Cases— Crimi- 
nal Procedure Code. 

[I. L. R. 16 All. 61 

See Magistrate, Jurisdiction op— 
Powers of Magistrates. 

[I. L. R, 15 Mad. 131 


See Magistrate, Jurisdiction of— De- 
ference BY OTHER Magistrates. 

[I. L. R. 16 Mad. 461 

See Eevision — Criminal Cases — Mis- 
cellaneous Cases. 

[I. L. R. 20 Calo. 349 

See Cases under Sanction to Prose- 
cution. 


CRIMINAL PROCEDURE CODE (ACT X 
OF 1882) — continued. 

, s. 197. 

See Reference to High Court — 
Criminal Cases. 

[1. L. R. IS^Iad. 36 

See Sanction to Prosecution — Na- 
ture. Form and Sufficiency of 
Sanction. 

[I. L. R. 16 Mad. 468 

, s. 199. 

See S. 238. 

[I. L. R. 20 Calo. 4S3 

, ss. 204, 205. 

. Sec Pardanashin Women. 

[I. L. R. 21 Calc. 5SS 

, ss. 222, 223. 

See Charge— Form of Charge. 

[I. L. R. 15 Bom. 491 

, s. 226. 

See Charge — Alteration or Amend- 
MENT OF Charge. 

[I. L. R. 12 All. 651 

, s. 227. 

See Charge — Alteration or Amend- 
ment OP Charge. 

[I. L. R. 12 All. 5 
[I. L. R. 17 Bom. 369 

, s. 233. 

See Criminal Proceedings. 

[I. L. R. 20 CalG. 537 

See Joinder op Charges. 

[I. L. R. 14 All. 502 
[I. L. R. 20 Calc. 413 

, s. 234. 

See Joinder of Charges. 

[I. L, R. 14 All. 502 
[I. L. R. 20 Oaic. 413 

s. 235. 

See Joinder of Charges. 

[I. L. R. 20 Calc. 413 
[I. L. R. 15 Bom. 491 

, s. 238. 

See Charge — Alteration or Amend- 
ment OF Charge. 

• [1. L. R. 17 Bom. 369- 

.jS. 238 and s. 199.~~Penal Code (Act 

of A’aVi860), 3G6, i^S—Cofjnvzancc of o fence 

dy Court — Unticiny away married iLmnan—CorirfiC- 
tion for oni?i^r o fence loliere evidence is insvfieitnit 
for grave offenc'e.] The complainant charged the 
accused with an offence under s. 366 of the Penal 

9 
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CHIMINAL PROCEDURE CODE (ACT X 

OF 1882), S. continued. 

Code in respect of his wife. The Deputy Magis- 
trate convicted the accused of an offence under 
s. 498 of the Penal Code, and sentenced him to one 
month’s rigorous imprisonment. The Sessions 
Judge Ibeing of opinion that the Deputy Magis- 
trate had no jurisdiction to convict the accused 
under s. 498, there being no complaint by the 
husband under s. 199 of the Criminal Procedure 
Code, and that the offence did not fall under 
s 238 of the Criminal Procedure Code, referred the 
case to the High Court \~JIcld, that such a case 
is within the intention of s. 238. The intention 
of the law is to prevent Magistrates inquiring 
of their own motioir into cases connected with 
marriage unless the husband or other person 
authorized moves them to do so. Bub when the 
husband is complainant and brings his complaint 
under s. 366, a conviction under s. 498 may pro- 
perly he had if the evidence be such as to justify 
a conviction for the minor offence, and yet in- 
sufficient for a conviction for the graver one. 
JaTRA Shekh V. Reazat Shekh. 

[I. L. R. 20 Calc. 483 

, s. 239. 

Criminal Proceedings. 

[I. L. R. 20 Calc. 537 


CRIMINAL PROCEDURE CODE (ACT X 
OF 1882) — continued. 

, s. 272. 

See Assessors. 

[I. L.R. 15 Bom. 514 

, s. 273. 

See Penal Code, S. 372. 

[I. L. R. 21 Calc. 97 

, s. 284. • 

See Assessors. 

[I. L. R. 15 Bom.*514 

, s. 285. 

See Assessors. 

[I. L. R. 15 Bom. 514 
[I. L. R, 13 All. 337 

s. 287. 

See Evidence — Criminal Cases— Ex- 

. AMINATION AND STATEMENTS OE 

Accused. 

[I. L. R. 15 Mad. 352 

, s. 288. 

See Sessions Judge, Jurisdiction of. 

[I. L. R. 15 Mad. 352 


See Joinder of Charges. 

[I. L. R. 15 Bom. 491 

, s. 250. 

See Compensation— Compensation to 
Accused on Dismissal of Com- 
plaint. 

[I. L. R. 20 Calc. 481 

s. 257. 

See Witness— Examination of Wit- 
nesses— Cross-Examination. 

[I. L. R. 20 Calc. 469 

, s, 260. 

See Magistrate, Jurisdiction of — 
General Jurisdiction. 

[I. L. R. 15 Mad. 83 

, s. 261. 

See Bench of Magistrates. 

[I. L. R. 13 Mad. 142 

, ss. 262, 263. 

See Magistrate, Jurisdiction of — 
General Jurisdiction. 

[I. L.R. 15 Mad. 83 

, s. 268. 

See Assessors. 

[I. L. R. 15 Bom. 514 
[I. L. R. 13 All. 337 

See Criminal Proceedings. 

[I.L. R. 15 All, 136 


, s. 289. 

See Bight of Reply. 

[I. L. R. 17 Calc. 930 
[I. L. R. 14 All. 212 

, S. 289. — Meaning of wnrd.'i no evidence'^ 

in section.'] The words no evidence in the 2nd 
and 3rd clauses of s. 239 of the Code of Criminal 
Procedure (Act X of 18S2) must not be read as 
meaning “.no satisfatory, trustwortiiy or conclu- 
sive evidence.” If there is evidence, Uie trial 
must go on to its close, when in trials by jury, 
the jury, and in olher trials the Judge after con- 
sidering the opinions of the assessors, have to find 
on the facts. It is only in the absence of any 
evidence as to the commission of the offence by 
the accused that the Court can record an acquit- 
tal without allowing the trial to go on, or obtain- 
ing the opinion of the assessors, or that the Court 
can direct the jury, without going into the de- 
fence, to return a verdict of not guilty. Qtieen^ 
Empress v. Munna Lai, I. L. R. 10 All. 414 
approved. Queen-Empress v. VA.TrRAi\r. ^ 

[I. L. R. 16 Bom. 414 

, s. 292. 

See Bight of Reply. 

[I. L. R. 14 Bom. 433 
[I. L. R. 14 All. 212 

, s. 307. 

Reference to High Court — 
Criminal Gases. 

[I. L. R. 13 Mad. 343 
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CRIMINAL PROCEDURE CODE (ACT X 
OF 18S2), s. 307 — continued. 

See Verdict op Jury— Power to Tnter- 
PERB WITH Verdicts. 

[I. L. R. 14 Mad; 36 
[I. L. R. 15 Bom. 452 

, s. 337. 

Sec Charge to Jury— Misdirbctioh. 

^ [I. L. R, i:? Calc. 642 

See Parboy. 

' [I. L. R.14 All, 336 

, s. 33S. 

Sec Approvers. 

[I, L. R. 14 All. 502 

,s.339. 

Sec Approvers. 

[I. L. R. 15 Mad. 352 
[I. L. R. 14 All. 502 

, s. 342. 

See Witness— C iuMiNAL Oases— Person 
COMPE l'ENT TO BE WITNESS. 

[I. L. R. 16 Bom. 661 

342. — Meani}>(/ of arcv.u'(IS] By tlie 
"word nccu^^cd in s. 842 of the Cohe of Criminal 
Frocetlure (Act X of 1882) is meant a person over 
whom the I\Iagistrate or other Court is exercising 
jurisdiction. Queen-Empress v. Mona Puna. 

[I. L. R. 16 Bom. 661 

2. s. 342. — E.camination of accu.^ed 'loerwn — 

Power of Magistrate to question the accused.'] 
Where a Magistrate, before evidence taken for the 
prosecution, "put questions to the accused of the 
nature of a cro.ss-examinatiou. such procedure was 
illegal, as it could not be said that the questions 
we put for the purpose of enabling the accused 
to explain any circumstances appearing against 
him in the evidence ” within the meaning of s. 842 
of the Code of Criminal Procedure. QUEEN- 
Empress t. Haw^tuorne. 

[I. L. R. 13 All. 345 

3 — s. 342.— trial— Accused loerson, ex- 
.aoiination of.] Questions put by the Court to an 
accused person under the provisions of s. i>42 ot 
the Code of Criminal Procedure, 1SS2, must be 
strictly limited to the purpose described in that 
section, i.e., “of enabling the accused to explain 
any circumstances appearing in the e.vidence 
ao-ainst him.” The evidence referred to m that 
section is the evidence already given at the trml 
at the time when the Court puts questions to the 
accused. Queen-Empress v. Hakgobind Singh. 

[I. L. R. 14 All. 242 

, s. 345. . 

Sec Compounding Offence. 

[I. L. R. 21 CalG. 103 


( 262 ) 

CRIMINAL PROCEDURE CODE (ACT X 
OF 1882)- continued. 

, s. 350. 

See Bench of Magistrates. 

[I. L. R. 20 Calc. 870 

s. 350, and ss. 1S2 and t^^^.—Tranfer 

of case hg Suhordinate Magistrate to District 
Magistrate — District Jfaglstrate deciding on evi- 
dence taUen hu Suhordi nate — Mag ist rate, juris- 
diction of.] S. .-J.dO of the Criminal Procedure 
Code was intended to provide for a case where an 
inquiry or trial has been commencel before one 
incumbent of a parUcula.r magisterial post, and 
that officer ceases to have jurisdiction in that post, 
and i.s succeeded by another officer. A Subordinate 
Magistrate, having taken all the evidence for the 
prosecution and for the defence, sent the case to 
the Magistrate of the District, not on the grounds 
mentioned in s. 849 of the Criminal Procedure 
Code, and the District Magistrate, observing that 
none of the accused asked to have the witnesses 
re-heard, gave judgment upon the evidence taken 
by the Subordinate Magistrate. The . Sessions 
Judge refused to interfere in revision with the 
District Magistrate’s proceediug.=!, on the ground 
that they were covered by s. 350 of the Code : — 
Held, that thie view was erroneous, that neither 
under s. 102 nor under s. 319 was there any 
transfer to the District iMagistrate by his subordi- 
nate, that s. 850 w^as inapplicable, and that the 
order passed by the District Magistrate must be 
quashed. Queen-Empress i\ Badhe. 

fl. L. R. 12 All. 66 

See Queen-Empress v. Bashir Khan. 

[I. L. R. 14 All. 346 

, s. 355. 

See Maintenance, Order of Criminal 
Court for. 

[I. L. R.20 Calc. 361 

, s. 364. 

See Charge to Jury— Misdip.ection. 

[I. L R. 17 Gale. 642 

See Confession— Confessions TO Magis- 
trate. 

[1. L. R. 17 Gale. 862 
[I. L. R. IS Calc. 549 

, s. 366. 

See Judgment— Criminal Cases. 

[I. L. R. 21 Calc. 121 

See Sentence— General Cases. 

[I. L. R. 14 Calc. 242 

, s. 367. 

See Judgment— Criminal Gases. 

[I. L. R. 15 Bom. 11 
[I. L. R. 20 Calc. 353 
[I. L. R. 21 Calc. 92, 121 
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CRIMINAL PROCEDURE CODE (ACT X 
OF 1882) — co/ituiuecL 

, s. 367. 

See Sentence—Geneeal Cases. 

[I. L. R. 14 AIL 242 

%ee Fine. 

[I. L. R. 20 Calc. 478 


•, s. 404. 

See Appeal in Criminal Cases— Ceimi- 
NAL Procedure Code. 

[I. L. R. 14 Bom. 160 


, s. 413. 

See Appeal in Criminal Cases— Crimi- 
nal Procedure Code. 

[I. L. R. 20 Calc. 687 


s. 417. 

See Appeal in Criminal Cases — 
Acquittals, Appeals prom. 

[I. L. R. 17 Calc. 485 
[I, L. R. 16 Bom. 414 

s, 418. 

See Yebdict op Jury— Power to Inter- 
fere WITH Verdicts. 

[I. L. R. 14 Mad. 36 

s. 419. 

See Appeal in Criminal Cases— Prac- 
tice AND Procedure. 

[I. L. R. 15 Mad. 137 

s. 420. 

See Appeal in Criminal Cases— Prac- 
tice AND Procedure, 

[I. L. R. 13 All. 171 

s. 421. 

See Judgment— Criminal Cases. 

[I. L. R. 21 Calc. 92 

ss. 421, 422. 

See Appeal in Criminal Cases— Prac- 
tice AND Procedure. 

[I. L. R. 13 All. 171 

s. 423. 

See Appeal in Criminal Cases -Prac- 
tice AND Procedure. 

[I. L. R. 13 All. 171 

See Commitment. 

[1. L. R. 15 All. 205 

See Revision— Crimimal Cases — Com- 
mitment. 

[I. L. R. 16 Bom. 680 
See Sessions Judge, Jurisdiction op. 

[I. L. R, 20 Calc. 633 


CRIMINAL PROCEDURE CODE (ACT NT 
OF lS 82 )—continvcd. 


; s. 424. 

See Judgment— Criminal Cases, 

[I. L. R. 15 Bom. 11 


•, s. 428. 

See Criminal Proceedings. 

[I. L. R. 15 Ail, 13G 

s. 429. ^ 

See Letters Patent, High Court, 
CL. 36. "" 

[I. L. R. 15 Bom. 452 

See Verdict of Jury— Power to In- 
terfere WITH Verdicts. 

ri. L. R. 15 Bom. 452' 


, s. 432. 

See Right to Begin. 

• [I. L. R. 19 Calc. 330 


•, s. 435. 

See Dekhan Agriculte rests Relief 
Act, s. 53. 

[I. L.R. 15 Bom. ISO 

See Reformatory Schools Act. 

[I. L. R. 14 Bom. 3S1 

See Revision -Criminal Cases— Ac- 
quittals. 

[I. L. R. 14 Mad. 388 

See Revision -Criminal Casks -Qees- 
TioN OF Fact. 

[X. L. R. 14 Bom. 331 
See Sessions Judge, Jurisdiction of. 

[I. L. R. 20 Calc. 633 


, s. 436. 

See Magistrate, Jurisdiction of — 
Powers of I\Iagistrates. 

[I. L. R. IS Calc. 75 
See Sessions Judge, Jurisdiction of. 

[I. L. R. 20 Calc. 633 

,437. 

See Magistrate, Jurisdiction of— 
Powers op Magistrates. 

[I. L. R. IS Calc. 75 

1.— s. 4:87.— 'Further engudvif'—Ses,<ilimfi Judge, 
jurisdiction of.'] It is compeienfc to a Se.s.sioas 
Judg-e acting under the Criminal Procedure Code, 
s. 437, to direct further enquiry to be held where 
additional evidence is not forthcoming. Queen- 
Empeess V . Ealasinnatamei. 

[I. L. R. 14 Mad. 334 
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'CRIMINAL PROCEDURE CODE (ACT X 

OF 1882) —coiitumed. 

2. — s. .—Further enquiry —Fewer of /)/.?- 

triet hlaghtrate to mggest a eo)iim.\ttiild\ A Dis- 
trict T\Iagistrate who refers a case to a Sub-Magis- 
trate for further enquiry has no authority to fetter 
him in the exercise of his judicial discretion as to 
the question whether the case should or should 
not be committed to the Court of Sessions. Queen- 
Empress r. Munisami. 

• [I. L. R. 1*5 Mad. 39 

3. — S. 437. — Order of Sessions Judge rejecting 
application under s ^'61 —Sulseguent order of FiS' 
trlct Magistrate granting similar apjolioation— 
Practice.] Where a Sessions Judge has passed 
orders under s. i37 of tlie Criminal Procedure 
Code, a District Magistrate acting under the same 
section should not pass orders of a contrary kind, 
but if he thinks that the Judge’s orders were 
wrong, he should submit them to the High Court 
through the medium of the Public Prosecutor. 
Qneen-Empress v. Shere Singh, I. L. R. 9 Ail. 362, 
referred^ to. Where a Sessions Judge had, under 
s. 437 of the Criminal Procedure Code, refused to 
order further enquiry into the case of an accused 
person who had been discharged, the High Court 
set aside a subsequent order of the Magistrate of 
the district i)£issed under the same section and 
ordering further enquiry into the same case. 
Queen-Empress v. Pibthi. 

[I. L. R. 12 All. 434 

4. — s. 437 and s, 145.— ‘‘ Complaint ” — Dis- 
trict Magistrate, power of, to order further en- 
duing — Dispute concerning land.] S, 4.‘W of the 
Code of Criminal Procedure does not give power 
to order a further enquiry in a case under s. 145 
of that Code, Chathu Rai v. ^vIRANJan Rai. 


[I. L. R. 20 Calc. 729 

s. 439. 

Sec Commitment. 

[I. L. R. 15 All. 205 

Sec Revision — Criminal Oases — Ac- 
quittals. 

[I. L. R. 14 Mad. 363 
1_I. L. R. 15 Bom. 349 
See Revision— Criminal Cases— Com- 
mitments. 

[T. L. R. 16 Bom. 580 
See Revision— Criminal Cases— Ques- 
tion OE Fact. 

[I. L. R. 14 Bom. 331 

See Sessions Judge, Jurisdiction of. 

[I. L. R. 20 Calc. 633 

, s. 440. 

See Revision — Criminal Gases — Ac- 
quittals. 

[I. L, R. 14 Mad. 363 

— s. 452. 

^ Sec appeal in Criminal Cases — Crimi- 
nal Procedure Code. 

[I. L. R. 14 Bom. 160 

— , s. 454. 

See Magistrate, Jurisdiction of — 
Powers op Magistrates. 

[I. L. R. 16 Mad. 308 


CRIMINAL PROCEDURE CODE (ACT X 
OF 1882) — continued. 

, S. 476. 

See Magistrate, Jurisdiction of — 
Reference ev other Magis- 
trates. 

[L L. R. 16 Mad. 461 

See Revision -C iiiMiNAL Cases— Mis- 
cellaneous Cases. 

[1. L. R. 20 Calc. 349 

See Cases under Sanction to Prose- 
cution. 


■, s. 477. 

Sec Contempt of Court— Penal Code, 

[I. L. R. 12 Mad. 24 

s. 478. 

See Sanction TO Prosecution— Discre- 
tion IN Granting Sanction, 

[I. L. R. 15 Mad 224 

s. 480. 

Sec Contempt of Court— Penal Code, 
[I. L. R. 13 Mad. 24 
See Munsif, Jurisdiction of. 

[I. L. R. 15 Mad. 131 


ss. 481, 482. 

Sec Munsif, Jurisdiction of. 

[I. L. R. 15 Mad. 131 


s. 485. 

See Contempt of Court— Penal Code, 

[I. L. R. 13 Mad. 24 

s. 487. 

See Contempt of Court— Penal' Code, 
S. 175. 

[I. L. R. 13 Mad. 24 


, S. 487 and s. 195.— Penal Code {Act 

XLV of 18(30), s. False ecidence, Sanction 

for prosecution for — Jurisdiction of Sesskms 
Judge.] A Sessions Judge who has directed the 
tviai of a person for the offence of giving false 
evidence committed in the course of a judicial 
proceeding of a criminal nature before him cannot 
try the case himself. Fmpress v. Ganga Din, 
Weekly Notes, 1881, p. 329, distinguished. Queen- 


Hmpress V. Makhdum. 


[I. L. R. 14 All. 354 


S.488. 

See Cases under Maintenance, Order 
OF Criminal Court as to. 


, s. 489. 

See Maintenance, Order or Criminal 
Court as to. 

[I. L. R. 14 Mad. 398 
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criminal procedure code (ACT X 

Ol*' 1882) — eonthiuecU 
, s. 490. 

See Maikteitance. Order of Criminal 
Court as to. 

[I. L. R. 16 All. 143 

, s. 491. 

See Custody of Child. 

[1. L. R. 16 Bom. 307 

See Letters Patent, High Court, cl. 15. 

[I. L. R. 14 Bom. 655 

■ , s. 603. 

See Commission— Criminal Cases. 

[I L. R. 19 Calc 113 

, s. 507. 

See Commission— Criminal Cases. 

[I. L. R. 19 Calc. 113 

^ s. 509. 

See Evidence — Criminal Cases — De- 
positions. 

[I. L. R. 18 Calc. 129 

, s. 517, 

See S. 523. 

[I. L. R. 17 Bom. 748 

, S, 523 and s. 517. — Property seized ly the 

police pending an inquiry or trial under a search- 
loarrant issued hy the Court — Magistrate's power 
to deal icith such property where no offence is coni- 
onitted.~\ S. 523 of the Code of Criminal Proce- 
dure (AcfcX of 1882) doe.s not apply to property 
which is produced before a Court iu the course of 
an inquiry or trial under a search-warrant issued 
by itself under s. 96 of the Code. To such pro- 
perty s. 517 alone would apply ; and if no offence 
is foumi in respect thereof, the Court can make no 
order. The property must be "iven back into the 
possession from which it came. 'J'he scope of 
s. 523 must be confined to property seized- by the 
Police of their own motion in the exercise of the 
powers conferred on them by law. for instance 
under s. 51, 54, 164 or 165 of the Code of Criminal 
Procedure. Per Telang. J. Under s. 523 of 
the Code of Criminal Procedure, a Magristrate is 
bound to institute an inquiry before making- any 
order touching the right, not of property, but of 
possession to the property, seized by the Police. 
In re Patanlal Rangildas. 

[I. L. R. 17 Bom. 748 

— , s, 526. 

See Transfer op Criminal Case. 

[I. L. R. 18 Calc. 247 

, s. 528. 

See Magistrate, Jurisdiction of — 
Withdrawal of Cases, 

[I. L. R. 14 Mad. 399 
[I. L. R. 15 Mad, 94 


CRIMINAL PRObEDURl!! CODE (ACT X 

OF 1SS2)— concluded, 

, s. 631. 

See Criminal Proceedings. 

[I. L. R. 16 Bom. 200 

, s. 532. 

See Criminal Proceedings. 

[I. L. R. 16 Bom. 200 

, s. 633. 

See Confession— Confessions to Mag^is- 
trate. 

[I. L. R.17 Calc. 862 
[I. L. R. IS Calc. 540 

, s. 537. 

See Cases under. Criminal Proceed- 
ings. 

See Joinder of Charges. 

[I. L. R. 14 All. 502 
[I. L. R. 20 Calc. 413 

See Judgment -Grim INAL CA'"^ES. 

[I. L. R. 20 Calc. 353 
[1. L. R. 21 Calc. 121 

See Possession, Order of Crtminat. 
Court as to - Likeliiiuod of 
Breach of the Peace. 

[I. L. R. 20 Calc. 520 

See Possession, Order of Criminal 
Court as to— Parties I'o Pro- 
ceedings. 

[I. L. R. 21 Gale. 404 

5 S. — Order of examination of wit- 
nesses.'] It is not intended by s. 510 of the Ood(i 
of Criminal Procedure, 1882, that a Judge shall 
reverse the order of a Sessions trial and eaU thfr 
witnesses summoned for the defence In fore the 
case for the prosecution is closed. Queen-Eai- 
PRESS V . Hargobind Singh. 

[I, L. R, 14 All. 242 

, s. 555. 

See Magistrate, Jurisdiction of — 
General JuRiSDicrioN. 

[I. L. R. 15 Mad. S3 
[I. L. R, 14 Bom. 572 
[I. L. R. 15 All. 192 
[I. L. R. 20 Gale. 867 

, s. 560. 

See Compensation— Compensation to 
Accused on Dismissal of Com- 
plaint. 

[I. L. R. 15 All. 365 
[I. L. R. 20 Calc. 48X 
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CRIMINAL PROCEDURE CODE AMEND- 
MENT act (IV OP 1891), s. 2. 

See Compensation — Compensation to 
Accused on Dismissal op Com- 
plaint. 

[I. L. R. 20 Gale. 481 

CROPS. 

, Standing crops— 

See Attachment— Subject^ op Attach- 
ment— ^iopeety AND Interest 
IN PpwOPErty op various kinds. 

[I. L. R. 14 All. 30 

Possession, Order of Criminal 
Court as to — Cases "which 
Magistrate may Decide as to 
Possession. 

[I. L. R. 15 All. 394 

See Sale in Execution op Decree- 
Purchasers, Rights of— Emble- 
ments. 

[I. L. R. 13 Mad. 15 

See Small Cause Court, Mopussil— 
J URISDICTION— Crops. 

[I. L. R. 14 All. 30 
ri. L. R. 21 Calc. 430 

CROSS-APPEALS SEPARATELY 
HEARD. 

See Res Judicata— Matters in Issue. 

[I, L. R. 12 All. 57S 

CROSS-CASES TRIED TOG-ETHER. 

See Criminal Proceedings. 

[I. L. R. 20 Calc. 537 

CROSS-DECREES. 


See Set-off— Cross-Decrees.' 

[I. L. R. 14 All. 339 
CROSS-EXAMINATION. 

See Witness— Criminal Cases— Cross- 
Examination. 

[I. L. R. 20 Calo. 469 
[I. L. R. 21 Calc. 401 

CROWN. 

, Applicability of Act to. 

See English Law. 

[I. L. R. 14 Bom. 213 
See Limitation Act, 1877, s. 26. 

[I. L. R. 14 Bom. 213 


Prerogative rigbt of. 

5^?^. Appeal to Privy Council— Cases 
in which Appeal lies or not— 
Appealable Orders, 

[I. L, R. 15 Bom, 155 


CRUELTY. 

See Hindu Law— Husband and Wife. 

[I. L. R. 13 All. 126 


See Hindu Law — Maintenance — Eight 
to Maintenance —Wise. 

[I. L. R. 19 Calc. 84 
CULPABLE HOMICIDE. 

See Hurt— Grievous Hurt, 

[I. L. R. 18 Calc. 49 

Feml Code, s. 300, el. 5, and ss, 149 a7id 307 — 
Murder, attemjjt to commit—Iliothig argued loltli 
deadly loeapons — Pre-arranejed jiglit^ In a case 
in whicli it was found that all the accused were 
guilty of rioting- armed with deadly weapons, 
that the fight was premeditated and pre-arranged, 
a regular pitched battle or trial of strength 
between the two parties concerned in the riot, and 
that one of the accused in the course of the riot, 
and in prosecution of the common object of the 
assembly, killed or attempted to kill a man under 
such circumstauces that his act amounted to an 
attempt to murder, the question .arose whether 
that act could be said to bear a less grave charac- 
ter by reason of exception .5 to s. 300 of the Indian 
Penal Code. Fer curiam, held, that upon such 
fiuding the case did not fall within the exception. 
Per PiGOT, J. (Petheram. C. J.. und Macpher- 
SON, J., concnrriug) — The 6th exception to s. 306 
should receive a strict and not a liberal construc- 
tion; and in applying the exception it should be 
considered with reference to the act consented to 
or authorised, and next with reference to the 
person or persons authorised, and as to each of 
those some degree of particularity at least should 
appear upon the facts proved before the exception 
can be said to apply., Skamshere Khan v. A7;i- 
2 )ress, I L. E. 6 Calc. 154, and Queen v, Kuhier 
Mather, unreported, dissented from, so far as they 
decide that from such a finding as the above con- 
sent to take the risk of death is inferred. Per 
O’Kinealy, j.— Before exception 5 can be applied, 
it must be found that the person killed, with a 
full knowledge of the facts determined to suffer 
death, or take the risk of death ; and that this 
determination continued up ta, and existed at, 
the moment of his death. Queen v. Kuhier 
Mather, unreported, observed on. Per Ghose, 
J, — No general rule of law can be laid down in 
determining in cases of this description whether 
the person killed or wounded suffered death or 
took the risk of death with his own consent, it 
being a question of fact, and not of law, to be 
decided upon the circumstances of each case as 
it arises. Shamshere Klumi v. Kinpress, I. L. E. 
6 Calc. 154, and Queen v. Kuhier Mather, unreport- 
ed, observed on, and the propositions of law laid 
down therein concurred with. Queen-Empress 
V , Nayamuddin. 

[I. L, R. 18 Calc. 484 

CULTIVATOR. 

See Stamp Act, 1879, Sch. II, Art, IS. 

[I. L. R. 15 Bom. 7 
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CUSTODY OF CHILD. 

See Letters Patent, High Court, 

CEt 1 C>a 

[I. L. R. 14 Bom. 555 

See Minor— Custody of Minors. 

[I. L. R. 12 All. 213 

1. — Practice— Cnstody of child, ajypUcatioi for — 
Kotice of applicatloi — Dixorce Act {2V of 1S69), 
8. 12.] A petition for judicial separation by a 
wife contained a statement in the body thereof to 
tlie effect that the petitioner was desirous -of har- 
ing the custody of a child born of the marriage, 
but contained no prayer to that effect. The re- 
spondent appeared and filed an answer to the peti- 
tion, in which he expressly noticed that portion of 
the petition. Pending the hearing of the petition, 
an application was made by the petitioner for the 
custody of the child pemlentc lite, which was 
opposed by the respondent and refused. After 
decree made for judicial separation, the respondent 
not appearing at the hearing, an application was 
made by the petitioner, under the provisions of 
s. 42 of the Act, for the custody of the child. No 
notice of such application was given to the re- 
spondent : -Jltdd, that it was the more correct 
procedure having regard to the provisions of s. 42, 
not to include a prayer for the custody in the 
original petition, and that following the decision 
in Horne v. Horne, 30 L. J. P. and M. 200, and 
Wilkinson v. Wilkinson, 30 L. J. P. and M. 200 
note, it was unnecessary under the circumstances 
to give further notice of the application to the 
respondent. Held, further, on the merits, that the 
petitioner was entitled to the order asked for. 
Ledlie Ledlie. 

[I. L. R. 18 Calc. 473 

2.—Cha7ige of religio7i — Education and pros- 
pccts of minor — Conduct of natural guardian — 
Guardians and W^ards Act {V1I2 of iS90) — /•/«. 
ieas Corpus— Crindnal Procedure Code, s. 491.] S, 
a girl fifteen years of age, had, for the last eight 
years, with her mother the petitioner’s consent, 
been boarded and educated first at the American 
Marathi Mission School and then at the Metho- 
dist Zenana Mission School, of which latter school 
the respondent was the superintendent.' The 
petitioner, during that time, had never contri- 
buted anything towards the expenses of her 
daughter's board and education, and was quite 
unable to do so, being a servant in receipt of a 
salary of only 8 annas a month, and with no 
home of her own. S, in the meantime, had be- 
come a Christian and assumed the name of Sarah 
Hattie Houghton, and would soon be in a posi- 
tion, if allowed to complete her education as she 
herself desired to do, to earn her own livelihood 
by teaching. The petitioner now applied, under 
B. 491 of the Criminal Procedure Code, X of 1882, 
for an order on the respondent to show cause why 
S should not be delivered over to the custody 
of her mother, the petitioner \~-TIeld, that even 
assuming that S, not being sixteen years of age, 
was too young, according to the authorities, to ' 
be able fo decide for herself where she would I 
reside, it was the duty of the Court to refuse the I 


CUSTODY OF CHILD —concluded. 
present application, the Court not being satisfied 
that the application was made loud fide by the 
petitioner, and the petitioner being a servant, 
earning only 8 annas a month as wages, a pauper, 
and having no home of her own. 22eld, further, 
that according to the doctrine governing Courts 
of Equity in such cases, the petitioner by her 
conduct during the last eight years had precluded 
herself from demanding that her child should 
now be given-up to her, t<^do which would, under 
the circumstances, be manifestly most detrimental 
to the welfare of the child herself. The true 
principle deducible from the authorities by which' 
the Court should he guided iu such cases is that 
the Court is to judge upon the circumstances of 
each particular case, and that tlie welfare of the 
infant, irrespective of its age, is the main fea- 
ture to be regarded. Senihlc — A boy of fourteen 
and a girl of sixteen have a right to choose their 
own residence. The provisions of the Guardians 
and Wards Act VIII of 1890 and the cases on the 
subject in the English aud Indian Courts con- 
sidered. In tjeIe matter of Saithri. Jainoo 
V . Abrams, 

[I. L. R. 16 Bom. 307 

CUSTOM. 

See Contract— Construction of Con- 
tracts. 

[I. L. R. 17 Bom. 129 

See English Law. 

[I. L. R. 14 Bom. 213 

See Enhancement of Pent— Liability 
TO Enhancement. 

[I. L. R. 17 Bom. 475 

See Evidence — Civil Cases — :\riscEL- 
laneous Documents— Wajibul- 

ARZ. 

[I. L. R. 15 All. 147 

See Evidence— Parol Evidence— Tary- 
ING OR Contradicting Written 
Instruments. 

[I. L. R. 17 Bom. 129 

See Hindu Law— Adoption— Who may 
Adopt, 

[I. L. R. 15 Bom. 565 

fe" Cases under Hindu Law— Custom. 
See Hindu Law-Partition— Property 
Liable to Partition. 

[I. L. R. 15 Bom. 519 

See Husband and Wife. 

[I. L. R. 16 Bom. 630 

See Landlord and Tenant— Nature 
of Tenancy. 

[ I. L. R. 15 Bom. 647 

[I. L. R, 17 Bom. 475 



DIGEST OP CASES. 


( 2ri ) 


( 273 ) 

CUSTOM — i\)}ichi(led. 

Sec Lien. 

[I. L. R. 18 Calc. 673 

See . Limitation Act, 1877, s. 26. 

[I. L. R. 14 Bom. 213 

See Mahomedan Law-Custom. 

[I. L. R. 18 Calc. 418 

See Mahomedan Law— Dower. 

[I. L. R. 19 Calc. 689 

See Malabar Law — Custom. 

[1. L. R. 13 Mad. 209 

[I. L. R. 15 Mad. 60 

See Malabar Law— Joint-Family. 

fl. L. R. 15 Mad. 19 

See OuDE Estates Act, s. 8. 

[I. L. R. 20 Calc. 649 

See Partition— Private Partition. 

[I. L. R. 20 Calc. 45 

See Pre-emption — Construction of 
AVajibularz. 

[I. L. R. 13 All. 373, 407 

, Evidence of— 

See Evidence Act, s. 32. 

[I. L. R. 15 Bom. 565 

See Hindu Law — Endowment— Suc- 
cession in Management. 

[I. L. R. 13 Mad. 524 

Custom of trade — Xotoriety and definiteness of 
custom — lieiiulvements of a hlnding custom of 
trade.'] Suit for damages for breach of a contract 
to let horses on hire. The plaintiff hired a pair 
of horses at Ootacamuud from the defendant for 
a period of six months, and on one occasion drove 
them beyond the Municipal limits of the station ; 
on their return the defendant took away the 
horses from the plaintiff, which was the breach 
complained of. The defendant pleaded that the 
plaintiff’s use of the horses as above was contrary 
to the local custom of the trade : —Held, that since 
the alleged custom was not shown to be either 
certain or invariable or so notorious that persons 
should be held to enter into agreements with re- 
ference to it, it formed no defence to the action. 
Price v. Browne. 

[I. L. R. 14 Mad. 420 

CUTCHI MEMONS. 

See Hindu Law— JoiNt-Family— Debts 
AND Joint-Family Business. 

[I. L. R. 14 Bom. 189 


DACOITY. 

See Charge— Alteration or Amend- 
ment OP Charge. 

[I. L. R. 17 Bom. 369 

See PlIOTing. , 

[I. L. R. 15 All. 22 

Penal Code, s. .395 — Forel'ble o'emoval of cows ly 
Hindus from the possession of Jlfahojnedans — 
Piothiy . j AVhere a large body of Hindus acting 
iu concert and apparently under the influence of 
religious feeling attacked certain Mahomedans 
who were driving cattle along a public road and 
forcibly deprived them of the possession of such 
cattle under circumstances which did not indicate 
any intention of subsequently restoring such 
cattle to their lawful owners ; — ZTcdd, that the 
offence of which the Hindus were guilty was 
dacoity under s. 305 of the Indian Penal Code, 
and not merely riot. Queen-Empress v. Bam 
Baran. 

[I. L. R. 15 All. 299 

DAMAGE. 

, Absence of proof of. 

See Pledgor and Pledgee. 

[I. L. R. 19 Gale. 322 


DAMAGES. Col 

1. Suits for Damages ... ... 276 

» in) Breach of contract ... 276 

(b) Torts ... ... 276 

2. Measure and Assessment of Damages 277 

(a) Breach of contract ... ... 277 

3. Benioteness of Damages... ... 27T 


See Contract — Construction of Con- 
tracts. 

[I. L. R. 21 Calc. 173 

See Interest— Omission to Stipulate 
FOR, OR Stipulated Time has 
Expired— Contracts. 

LI. L. R. 13 All. 330 

Assessment of. 

See Negligence. 

[I. L. R. 16 Bom. 254 

Right to. 

See Injunction— Special Cases— Ob- 
struction TO Bights op Pro- 
perty. 

[I. L, R. 16 Bom. 633 

Suit for. 

See Administrator. 

[I. L. R. 17 Bom. 637 

See Attachment— L iability for 
Wrongful Attachment. 

[I. L. R. 17 Calc. 436 
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DAMAGES — contlmed, 

Bombay Municipal Act, 18SS, s. 527. 

[I. L. R. 17 Bom. 307 

See Calcutta Municipal Act, 1S7G, 

• g 

[I. L. H. 18 Calc. 91 

See Calcutta Municipal Consolida- 
tion Act, iSSS, s, 2. 

[I. L. R. 21 Calc. 528 

See Certificate op Administration- 
Bight TO Sue or Execute De- 
cree without Certificate. 

[I. L. R. 15 Bom. 580 

See Co-Sharers— Enjoyment of Joint 
Property. 

[I.L. R. 18 Calo. 10 

See Co-Sharers— Suits with respect 
TO Joint Property. 

[I. L. R. 15 Mad. Ill 

See Libel. 

[I. L. R. 14 Bom, 97 

See Master and Servant. 

[I. L. R. 15 Mad. 73 

See Negligence. 

[I. L. R. 16 Bom. 254 

See Possession— Evidence of Title. 

[I, L. R. 21 Calc. 244 

See Pecorder of Pangoon, Jurisdic- 
tion OF. 

[I. L. R. 20 Calc. 689 

See Bight of Suit — Contracts or 
Agreements. 

[I. L. R. 15 Bom. 1 

See Bight of Suit— Costs. 

[I. L. R. 12 All. 166 

[I. L. R. 14 Bom. 100 

See Small Cause Court, Mofussil— 
Jurisdiction — Damages, Suits 

FOR. 

[I. L. R. 17 Calc. 707 

[I. L. R. 15 Mad. 298 

[I, L. R. 14 Bom. 300 

See Small Cause Court, Mofussil— 
Jurisdiction — Government, 
Suits against, 

[I. L. R. 17 Calc. 291 

See Special Appeal — Small Cause 
Court Suits — Damages, Suits 
for, 

[I. L. R. 15 Mad. 298 


D A M AGE S — R 

for use and occupation of land. 

See Small Cause Court, Mofussil — 
Jurisdiction— Kent, Suit for. 

[I. L. R. 17 Calc. 541 

(1) SUITS POP DAMAGES. 

(rt) Breach of Contract. 

1. — ]\fadras''Al)li.ari Act^Madras Aet {TIT of 
1861), s. 6— Bights of renter of Ahhdvl firm — 
Bight of Collector to close shops hicluded hi th>* 
renters eontract — Gollector s orders modijicd hg 
Board of BereniLeA\ The plaintiff rented from Gov- 
ernment an Abkari farm, on terms which reserved 
certain powers of control to the Collector, and 
obtained a license under the Abkari Act, lie did 
not manage the shops in the contract area himself 
nor obtain separate licenses for their management 
by others. The Collector made orders which were 
subsequently modified by the Board of Pevcuue, 
directing the closing of certain shops whitdi the 
plaintiff had sublet and directing that others 
should not be opened. It was foiiiui that tlie 
Collector’s orders were not in excess of tlie powers 
reserved to him under the contract, and tlmt they 
had not been issued arbitrarily or otherwise than 
in good faith. In a suit for breach of contract 
and for damages occasioned to the plaintiff by 
these orders. Held : — the plaintiff was not on* 
titled to recover. Secretary of State for 
India v, Choyi. 

[1. L. R. 14 Mad. 82, 

Cb) Torts. 

2. — Tresgiass — Building on plaintijrs land — 
Mandatory in junction — Suit for further damages 

for alleged disobedience of manda tory injunction 

Cause of action — Bight of suit— B, recut ion of 
decree — Suit to enforce decree,’] The defendant 
having built a wall on the plaintiff'.s land, the 
plaintiff brought a suit in w^hich lie asked for 
damages for the trespass, and an injunction, and 
a decree was passed for damages and for a manda- 
tory injunction directing the defendant within 
two months to remove the wuill, and to restore tho 
plaintiff’s premises to their former condition. 
Two years subsequeutly the plaintiff brought 
another suit for damages, alleging his cause of 
action to be the defeudantbs disobedience of iho 
mandatory injunction, and proving’ as damages 
that people were deterred from becoming his 
tenants by fearing that, owing to the defendant’s 
previous action, the hillside on which the plain- 
tiff’s premises were situate was likely to fall. 
There was no structural or other damage done to 
the plaintiff’s property other than that which -was 
done prior to the commencement of tho previous 
suit: — Held, that the suit would not lie for damages 
for non-compliance with the mandatory injunc- 
tion, to compel the performance of which tho 
plaintiff bad his remedy in execution. Mitchell 
V. Barley ^ Main Colliery Company, L. K. 11 Ap. 
Gas. 127j distinguished. Jawitri v. Eaiilk. 

[I. L. R, 13 All. 93- 
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DAMAG-ES — concluded. 

(2) MEASURE AND ASSESSMENT OP 
DAMAGES. 

{(C) Breach of Contract. 

3. — Contract tvJitch had Ijccome iniposslhle to 
2jerforni — Further and other relief — Damarjes — 
Contract Act (IX of 1872), s. 56 — Xovaiion] 
Money having been advanced, a contract was 
made to seenre repayment of it by a usufructuary 
mortgage, with pcssassion to be* given to the 
lender, of land, which, however, had then already 
been aitacbed under a d^'cree. and had been taken 
under the Collector's management under s. 326 of 
the Code of Civil Procedure, d’o perform the 
contract by delivery of po'session of the land 
liaving thus become impossible, it was lield^ that 
the lender of the money was entitled to coni' 
pensatiou, the damages being the amount of the 
advance, together with interest from the date 
when, had performance been possible, the land 
should have ..been made over to him. Seth Jai- 
BAYAL i\ Ram Sahae. 

[1. L, R. 17 Calc. 432 

(3) REMOTENESS OP DAMAGES. 

4. — Salt for damages agaanst lessor, including 
costs — Costs of litigation — Cause of action^ In 
1883, A, the trustee of a certain charity, executed 
iu favour of -Y and I' an agricultural lease for 
nine years and delivered over possession of the 
lands comprised in it, being part of the trust 
property. The lease contained a provision that it 
should be cancelled on default being made in 
payment of the rent and hist, and it contained no 
express covenant for quiet enjoyment. In 1887 
default was made in payment of the rent and 
Jilst, A thereupon cancelled the lease and sued X 
and Xand obtained a decree for the arrears. In 
a suit by A” for damages for breach of contract 
against A the plaintiff alleged that certain ryots 
setting up a false claim had evicted X from the 
lands demised at the instigation of A, who had sub- 
sequently sought unsuccessfully to obtain further 
advantages for himself: — Held, that the plaint 
disclosed a good cause of action sgainst the lessor ; 
and that even if the plaintiff had substantiated his 
allegations against his lessor, he would not have 
been entitled to recover the cost of civil and cri- 
minal proceedings against the ryots who liad 
evicted him. Mahomed Isa Khan v. Klstn Lai, 
6 B. L. R. Ap. 41, referred to, Yithilinga Pada- 
YACHI V. VlTHILINGA MUBALI. 

[I. L, R. 15 Mad. Ill 

DAMDUPAT, RULE OF. 

See Hindu Law— Usury. 

[I. L. R. 15 Bom. S4, 625 

DANOmO GIRLS, 

See Hindu Law— Custom— Endowment. 

[I. L. R. 14 Bom. 9d 

See Hindu Law— Custom — I n h e r i - 

TANGE. 
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DANCING GIRLS — concluded. 

See Hindu Law— Inheritance— Danc- 
ing Girls. ' 

[I. L. R. 13 Mad. 1{?3 
[I. L. R. 14 Mad. 163 
See Penal Code, s. 372, 

[I. L. R. 15 Mad 41, 323 
[I. L. R. 16 Bom. 737 

DAUGHTERS. 

See Hindu Law — Inheritance — Spe- 
cial Heirs— Females— Daugh- 
ter. 

[I. L. R. 14 Bom. 612 

See Hindu Law — Stridhan— Descrip- 
tion AND Devolution of Stri- 
dhan. 

[I. L. R. 14 Bom. 612 

See Hindu Law — Will — Construction 
OP Wills — Charitable Bequest.. 

[I. L. R, 14 Bom. 1 

DEADLY WEAPON. 

See Penal Code, s. 148. 

[I. L. R. 15 All. 19 
DEAF AND DUMB PERSON. 

See Estoppel— Estoppel by Conduct. 

[I. L. R. 18 Calc. 341. 

DEBT. 

See Insolvent Act, s. 39. 

[I. L. R. 19 Calc. 146- 

, Assignee of. 

See Transfer of Property Act, s. 135. 

[I.L. R. 13 Mad. 225 

, Barred by limitation. 

See Contract Act, s. 25. 

[1. L. R. 14 Bom. 390 

See Hindu Law— Alienation — Aliena- 
tion BY W'iDow— W hat Consti- 
tutes Legal Necessity. 

[I. L.R. 13 Mad. 189 
[I. L. R. 21 Calc. 190- 

DEBTOR. 

See Certificate of Administration- 
Eight TO Sue or Execute De- 
cree without Certificate, 

[I. L. R. 19 Calc. 336- 

, Assignment by. 

See Insolvency— Assignment by Deb- 
tor. 

[I. L. R. 19 All. 223- 
[I. L. R. 16 Mad. 397, 499* 


[I. L. R, 14 Mad. 163 
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D'EiB'^lO'R—contlmied. 

Discharge of. 

See li^soLVENGY — Insolvent Debtors 
UNDER Civil Procedure Code. 

[I, L. R. 19 Calc. 730 

DEBTOR AND CREDITOR. 

See Deed— Construction. 

[I. L. R. 16 Bom. 172 

See Insolvency — Assignments by 
Debtor. 

[I, L. R. 16 Mad. 397 

See Limitation Act, 1877, Art. Ill — 
Adverse Possession. 

[I. L. R. 16 Bom. 172 

See Principal and Surety — Rights 
AND Liabilities of Surety. 

[I, L. R. 16 Bom. 48 

1. — Account — Burden of in'oof — Fresumiytlon — 
Principal and agent — llestrlctlon of gyrlnclpaVs 
iiahlllty to debts prored to be just.^ Fraud and 
uudue influence having been found, wifch the 
result that a decree cancelled tcansfera executed 
in favour of a creditor by a taluhdar whose 
“manager had received in his name money forming 
the consideration for the transfers, an account 
was directed to be takeii of the sums actually due 
and payable by the principal. Directions w^ere 
.given for the payment, not of all the money 
received from the creditor by the manager, but 
only of sums {a) shown to have been lent by the 
creditor to the principal him.self personally, and 
of those (])) received by the manager on behalf of 
4he principal in the course of a prudent manage- 
ment. The burden of proof lay on the creditor°of 
showing that any particular advance fell within 
the class (5) ; and where the advance having 
■been received by the manager, had been partly 
used in payment of Government revenue, due on 
the estate managed by him\— -Held, that the Court 
below had rightly presumed that the rents should 
have covered the revenue due ; and this presump- 
tion having to be met, it was for the creditor to 
bring proof to overcome it. Partab Bahadur 
-Singh v. Chitpal Singh. 

[I. L. R. 19 Calc. 174 
[L. R. 191. A. 33 

2, — Collusive discharge by one of two creditors— 
Estopped— Fraud.'] In 1877 the plaintiff execu- 
ted a deed of hypothecation to one of two part- 
ners to secure a loan obtained from them jointly 
In 1881 the plaintiff sold, inter alia, the hypo- 
thecated property to defendants Nos, 2 to 4, and it 
was arranged that the secured debt should be paid 
off by the vendees. They failed to do this, bub in 
1882 they executed a mortgage for the amount 
due in favour of the other of the two partners 
and he thereupon gave a written discharge to the 
plaintiff, who was found to have been acting in 
collusion with him to the disadvantao-e of his 
partner, the holder of the hypothecaSon-bond. 


DEBTOR AND CREDITOR— 

The latter brought a suit in 1885 upon the hypo- 
thecation-bond and obtained a personal decree 
against the present plaintiff which was e.r parte, 
the amount of the decree being declared to be 
charged on the laud in the possession of defend- 
ants Nos. 2 to 4, ]\Ieanwhile, defendant No. 1, 
who was the assignee of the mortgage of 1882, 
had obtained a decree upon it ag.ainst defendant 
No. 4. This decree not having been executed, he 
subsequently sired upon thc^inortgage again and 
obtained a decree against defendants iNos. 2 to -1. 
The plaintiff now sued to have the last-mentioned ^ 
decree set aside and recover the balance of the 
purchase-money from defendants Nos. 2 to -1. The 
Court of First Instance passed a decree fur the 
amount claimed and declared it to be charged on 
the laud. Defendant No. i preferred au_a[)pcal 
in which defendants Nos, 2 to 4 were joined by 
the Court of First Appeal which dismissed the 
suit : — that plaintiff, having allowed a div 

cree to be passed against him cx parte in the suit 
of the holder of the hypothccaiioii-bond, and 
having obtained a collusive disch:u-ge from the 
other partner, was not entitled to recover against 
the defendants. Eanagappa v. Sukkalinga. 

[I. L. R. 15 Mad. 362 

3 . — Deed of settlement — Attachment of settled, 
proper tg hg creditors of settlor— Summons to mnnove 
attachment — Order dlsmlsslufj summons, effect of— 
Civil Procedure Code (XI V of 1S82 ), ss. 280—283 — 
Sale of settled property in e.vecutlon against settlor 
— Purchaser, right of— Bight to set aside deed — Suit 
by creditors to set aside deed on ground of fraud — 
Limitation Act (XV of 1877). art. 95.] On the 
7th April 1877, one X executed a trust-deed 
whereby certain immoveable property belonging to 
him wms conveyed to trustees in trust for himself 
for life or until he became insoiveut. or attempted 
to alienate, assign or incumba* the same, and 
then for his wife and cliildrerj. At the date of 
the deed, N was largely indebted, and two or 
three months prior to the date of the deed ho had 
deposited the bulk of his moveable property with 
a friend, who endeavoured to compromise with 
his (X's) creditors, and who applied the said pro- 
perty in paying off a portion of his debts. About 
a fortnight after the trust-deed executed, 

N filed a suit against one 11 and others. That 
suit was dismis.sed, and X was ordered to pay IPs 
costs. In execution of that decree for costs 11, 
in July 1882, attached a house which was part 
of the property settled by the trust-deed of April 
1877. Thereupon the trustee of the deed claimed 
to have the attachment removed, alleging that 
he was in possession as trustee. He took out a 
summons for that purpose, which was dismissed 
oil the 19bh December 1882, without prejudice to 
the rights of the parties to fi'e a suit in respect 
of the subject-matter thereof. No suit, how- 
ever, was filed by any of the parties, ami the 
house was sold in execution. 1£, the execution- 
creditor, bought it at the sale, and was put into 
possession, which he retained until his death in 
December 1888. After his death hia executors 
took possession. They desired to sell it, but were 
unable to do so, in consequence of the claim put 
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DEBTOR AND CREDITOR — oontinuecl. 

forward by N's wife and children (defendants 
Nos. 1, 8 and i) under the trust-deed of 1877, 
They accordingly filed this suit against N’s wife 
and children (defendants Nos. 1, 8 and 4), and 
the surviving trustee of the trust (defendant No. 
2), praying for a declaration that the defendants 
had no right or interest, present or future or con- 
tingent. in the said property ; that they (the 
plaintiffs) as executors of II were absolutely en- 
titled to it, and that the trust-deed was frau- 
dulent and void agaiftst the plain1}iffs and other 
creditors of N. 1~ was contended that the suit 
•was barred under Art. 9.) of Soh. II of the 
Limitation Act XV of 1877, having been filed 
more than three years after 1882, at which date 
the fraud was alleged by TI himself and relied 
on by him in the attachment proceedings ‘. — Held, 
that the suit did not fall within Art. 9.5 and 
was not barred. The substantial prayer of the 
plaint was a declaration that the plaiutiffs were 
absolute owners of the property in suit, and the 
basis on which that prayer was rested was the sale 
to II in 1883. The “relief” askel for was the 
declaration of the plaintiffs’ absolute title : the 
‘‘ ground ” of the relief was the acquisition of 
that title by virtue of the certificate of sale coupled 
with a denial of it by the defendants. Such a case 
did not come within the purview of Art. 95. 
It was further contended tiiat the effect of the 
order in December 1882, dismi.ssing the summons 
which had been taken out by the trustees to 
having the attachment removed, was to declare 
the trust settlement invalid, and that as no steps 
had been taken by the trustee against whom that 
order was made to establish the validity of the 
trust within a year from the date of that order, 
the defendants could not now rely on their rights 
as cestuis que trust under that deed. It was 
argued that the Judge in dismissing the sum- 
mons must have intended to pronounce the whole 
settlement invalid, having regard to s. 280 of 
the Civil Procedure Code (Act XIV of 1882), 
because otherwise he ought, according to that 
section, to have ordered, in express terms, the 
removal of the attachment from the reversionary 
estate of wife and children: that the por- 
tion of s. 280 relied on only applies where the 
property is in the possession of the judgment- 
debtor partly ou his own account .and partly on 
account of some other person.” Here the pro- 
perty was, at the time of the attachment, and had 
been for some months previously, in the sole pos- 
session of the trustee, and neither wholly nor 
partly in the possessio:i of the judgment-debtor. 
The conditions under which the latter part of 
s. 280 becomes applicable were not present in the 
present case, and the Judge in dealing with the 
summons was not, therefore, called on to make 
any declaration as to the precise limits of the 
interest in the property upon which be held 
the attachment to be maintainable. Held, that 
there was no such order passed against the in- 
terests represented by the first, third and fourth 
defendants as to come under the terms of s. 283 
of the Civil Procedure Code. Held, on the evi- 
dence, that the deed of settlement was fraudu- 
lent and void as against creditors. It was proved 


DEBTOR AND CREDITOR— 

that at or before the date of the settlement, 
was largely indebted. Nearly the whole of his 
moveable property had been deposited with a- 
friend, in order that the creditors might be com- 
promised with and a portion of his debts paid off, 
and under those circumstances he mg,de a settle- 
ment of this immoveable property, which was all 
that could really be said to have then belonged to 
him on the eve of the litigation which was about} 
to commence. But held, also, dismissing the snit,- 
that the plaintiffs were only entitled to an estate 
for the life of N. They were the representatives' 
of II. and hi.s claim, upon which this suit was 
founded, arose by virtue of his liaving purchased 
the right, title and interest of A' the settlor, and 
the right so purchased did not include the right to 
set aside his own deed. Held, also, that the 
plaintiff.s were not entitled to succeed inasmuch 
as this suit was not filed by them on behalf of and 
for the benefit of all the creditors of K, Seml)le — 

A claim to set aside a deed of settlement as fraudu- 
lent and void as against creditors can only be- 
made by creditors whose claims are not barred by 
limitation. Queeve — Whether the existence of cre- 
ditors who were creditors at the date of the deed 
of settlement is necessary. Burjorji Dorabji 
Patel r. Dhunb^i. 

[I. L. R. 16 Bom. X 

4. — Baiih'iLptcy in Vauvit ins— Right of suit ly 
trustee 'under foreign composition-deed in Rrif- 
ish India ^ Judgment of foreign Court — InsoU 
'cenoyStLimp Act [I of 1879), s. Registration 
Aet {IlI of ), s. n (^).] A debtor and the firm 
of which he was a member were adjudicated bank- 
rupts in Mauritius, and a receiver was appointed- 
by the Court. Subsequently the creditors met and 
resolved that if the adjudication was annulled, a 
composition, payable by instalments, be accepted 
in full satisfaction of their debts, and that the- 
security of the plaintiff’s firm be accepted for pay- 
ment of such composition, and that the bankrupts’ ' 
estate be assigned to that firm, and that the plain- 
tiff be appointed trustee to carry out such arrange- 
ment. An in.strument was executed to give effect 
to these resolutions and was concurred in by the 
receiver and approved by the Court, which annul- 
led the adjudication and ordered that the bank- 
rupts’ estate in Mauritius and India vest in the 
plaintiff, who was appointed trustee to carry out 
th-5 said composition with full powers of realiza- 
tion. The plaintiff now sue 1 to recover the move- 
able and immoveable property of the bankrupts in 
India. Held {\) the above instrument was • 
valid as a compesifcion-deed and did not require to 
be stamped and registered as a conveyance : and 
that any surplus that might remain af Der payment 
to the creditors did not belong to the plaintiff’s- 
firm, bub was subject to a trust for the bankrupts; 
(2) that the plaintiff was entitled to a decree for ■ 
the amount expended by him in payment of the 
creditors, together with such costs as were incurred 
by him in recovering debts due to the estate and 
could nob be recovered from the debtors, and the 
costs of certain sales and a mortgage incurred in 
realization of the estate ; (3) that plaintiff was-^ 
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entitled to a decree for possession of the immove- 
able property until the sum due was paid to him by 
the defendants or was satisfied out of the rents and 
profits of the property. No order made by the 
■Court at Mauritius can operate to transfer the 
ownership of immoveable property in Bricish 
India. So aeUl, without deciding- that the Court 
cannot compel the bankrupt when within its 
jurisdiction to execute in favour of the trustee 
such a deed as will, in accordance with the for- 
malities of the local law, render the order of the 
Court eficctual. Subbaraya r. VYTiiiLiiSrGA. 

[I. L. R. 16 Mad. 85 

DEBTS. 

See Attachment— Subjects of Attach- 
ment — Debts. 

[I. L. R. 13 All. 76 

See Cases under Hindu Law-Aliena- 
tion — Alienation by Father. 

Sec Hindu Law— Joint-family— Debts 
AND Joint-family Business. 

[I. L.R. 14 Bom. 189 

See Hindu Law~Joint-family— Sale 
OF Joint -FAMILY Property in 
EXECUTION of DECREE, ScO. 

[I. L R. 20 Calc. 453 

DECLARATORY DECREE. 

See Hbs Judicata— Estoppel by J udg- 

MENT. 

[I. L. R. 13 Mad. 313 
DECLARATORY DEGREE, SUIT FOR. 
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See Appellate Court— Objection 

TAKEN FOR FIRST TIME ON 

Appeal. 

[I. L. R. 15 Bom. 697* 

See Limitation Act, 1877, Art. 120. 

[I. L. R. 14 Bom. 512 
[I. L. R. 15 Bom. 422 

Parties— Parties to Suits— Parti- 
tion, Suit for. 

[I. L. R. 17 CalG. 906 

See Parties - Suits by some of a Class 
AS JlEPRESENTATIVES OF CLASS. 

[I. L. R, 15 Bom. 309 

4See Valuation op Suit— Suits. 

[I. L. R. 13 All. 389 


F CASES. ( 231 ) 

deolaratory decree, suit for- 

contuiued. 

, and for Injunction— 

See Valuation op Suit— Suits. 

[I. L. R. 17 Bom. 50 

(1) SUITS COMCERNIHG- DOCUMENTS. 

— Spec-ljie Jlel'uf Aet (7 of 1877). .v. 12 
scfiibentUil relief,] Plaintiff being in po.si^esHion 
of certain Ian I as an incumbrancer under a reg- 
istered iustruinetit agread#oraUy with the mort- 
gagor in 1885 tj purchase it. The mortgagor 
subsefxueutly sold the land to others who took tlu^ 
conveyance which was registered with notice of 
the plaiiititf's mortgage and of the oral agreement 
with him. Plaintiff now sued for a declaration 
that the conveyance was not binding on him and 
for a specific performance of the oral agreement : — 
Held, that the suit was not bad for want of a 
prayer for delivery up, and cancellation of, the 
conveyauGS. Kannan v. Krishnan. 

[I. L. R. 13 Mad. 324 

2. — Siblt for etvicclUitlon. of doeumetU and for 
jyossesAton — With drawing portion of r hi hn—Sjwo/jio 
Relief Act, s. 42 ] Plaintiffs, members of a Mala- 
bar tarwad, sued (1) for the cancellation of a deed 
of gift of certain immoveable property alleged to 
belong to their tarwad ; (2) for restoration of the 
property the subject of gift, either to plaintiff 
No.* 1, or defendant No. 1, the present harnaran, 
on behalf of the tarwad. The Munsif dismissed 
plaintiff’s suit on the merite. On appeal, the 
Subordinate Judge allowmd plaintiffs, wdio were 
unable to pay the Court-fee.s for recovery of the 
property, to withdraw that portion of the claim, 
and decreed for plaintiff as to the remaining 
portion, riz., for cancellation of the docuiuenu 
On second appeal it wms lieUl reversing the de(;ree 
below, that the prayer for restoration of the pro- 
perty being in the circumstances of the case 
maintainable, it was not competent to plaintiif.s 
to restrict themselves to the other kind of relief 
sought, and that the maintenance of the suit in 
! its maimed form would be an evasion of s. 42 of 
j the Specific Relief Act. Bikutti i\ K.vlendan. 

[I. L. R. 14 Mad. 267 

(2) ADOPTION. 

3. — Declaratory decree not oltainallo by {ih.^o-- 
lute right — Discretion (f Court — Suit to hare 
adoption declared raid.] It is discretionary with 
a Court to grant or to refuse a declaratory dccroo 
with regard to the circumstances — Srecnarain 
Mitter V Kislien Soondery Dassec, 11 B. L. R, 171; 
L. R. I. A. Sup. Vol. 149, referred to and followed. 
A talnkdar died, leaving a widosv ; also a .son, 
who, having succeeded as talnhlar. died childics.s. 
This son’s widow, being in possession, sued for a 
declaration that an adoption by the father’s widow, 
to the father, was void and ineffectual. The 
ground of suit was that, at some time or other 
after the death of the plaintiff, the person alleging 
himself to have been adopted might obtain the 
talukdari, unless his adoption should now bo 
negatived. With regard to all the circum.stunccs, 
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DECLARATORY DECREE^ SUIT FOR- 

coyitlnncd. 

(2} ADOPTION — concluded, 

the refusal of such a declaration was approved 
hy their Lordships. If the pierson alleg'ed to have 
been adopted should sue hereafter, the question 
would be decided whether he was validly adopted or 
not. PiRTHi Pal Kunwar v. Guman KuN^YAR. 

[I. L. R. 17 Calc. 933 
[L. R. 17 I. A. 107 

(3) PEYERSIONEPS. 

« 4. — Specific lielief Act {I of 1877) s. —Suit 

hy remote retersloner.'] The iutervention of two 
life estates does not preclude a reversioner from 
obtaining' a declaration of his interest as to land 
under the Specific Relief Act, s. 42. Kandasami 
V. Akkamal. 

[I.L. R. 13 Mad. 195 

(I) DECLARATION OF TITLE. 

5. — Specific Relief ^ Act (/ of 1877), 42 — Suit 
for declaration (f title as holder of a stanom. to 
lohicli a maliliana allowance is attacked,'] Suit to 
declare plaintiff’s title to the stanom of fifth Raja 
of Palghat; the first Raja (defendant No. 1) re- 
ceived a malikana allowance from Government 
payable to the various stanomdars, but had refused 
to pay to plaintiff the fifth Raja’s share : 
the plaintiff being entitled to sue for further relief 
than the declaration of his title, and having omit-, 
ted to do BO, the suit must be dismissed under ' 
Specific Relief Act, s. 42. XCombi i\ Aundi. 

[I L. R, 13 Mad. 75 

Specific Relief Act (I of 1877), .9. 
jection that consequential relief is available — Objec- 
tion raised for first time on appeal.] The plaintiff, 
as heir to her husband, brought a suit, in which 
Government was not represented, for a declaration 
of the title to a quarter share of tkiejenmi value of 
land taken up under the Laud Acquisition Act : — 
Tleld^ that the suit for a declaration only was 
maintainable. Even assuming that the plaintiff 
was able and called upon in this case to asl: for 
further relief, held, followdng the decision in 
Lhnba bln Krishna v. Riama bin Pimplu. I. L. R. 
13 Bom. 518, that the 'suit should not be dismissed 
on this ground, the objection not having been 
•raised in either of the lower Courts. Chomu i\ ^ 
Umma. 

[I. L. R. 14 Mad. 46 

*^^^Specific Relief Aet (I of 1877), 5.?. 42, 56— 
Gonseqncntial relief — Amendment of plaint on 
appeal — Raislny fresh issue on appeal.] The plain- 
tiff obtained a decree in a suit in which he aver- 
red that he was entitled to the office of Sheik of 
Kallai and to certain properties attached thereto, 
and prayed for a declaration that the defendant 
had no right either to the office of Sheik or to 
the properties in question, for an injunction re- 
straining him from interfering with the proper- 
ties or doing anything in any way inconsistent 
with the plaintiff’s right to the office, and for 
further and other relief. It appeared, on the 
. evidence for the defence, that the defendant was 


DECLARATORY DECREE, SUIT FOR— 

continued. 

(4) DECLARATION OF TITLE— continued. 

in possession of part of the property, but no issue 
had been framed as to the maintainability of the 
suit under the last clause of the Specific Relief Act, 
s. 42 : — IPeld (on appeal by the defendant) that 
the Court of First Instance should take evidence 
and try an issue specifically directed to this ques- 
tion. It having appeared on the evidence record- 
ed on that issue that the defendant was substan- 
tially in possession of the office of Sheik and of 
its emoluments, Ifeld, that the suit was not 
maintainable, although an injunction was asked 
for as relief consequential on the declaration. 
The plaintiff was permitted to pay additional 
stamp duty and amend the plaint by adding a 
prayer for possession. Abdulkadar v. Mahomed. 

[I. L, R. 15 Mad. 15 

8. — Specific Relief Act [I of 1877). 5. i'i—Conse- 
quential relief.] ^ In a suit in which the plaintiffs 
sought declarations that they were members of 
an undivided Aliyasantana family with the de- 
fendants, that certain property belonged to the 
family, and that plaintiff No. I, the senior mem- 
ber of the family, was entitled to have the lands 
registered in his name, the defendants denied the 
allegations in the plaint, and pleaded that the 
suit for declarations only was not maintainable, 
and th.at it was barred by limitation. It was 
found that the plaintiffs had separated them- 
selves from the defendants, and had for more 
than twelve years been excluded to their own 
knowledge from the joint-family property: — 
Reid, that if, as alleged hy the plaintiffs, plain- 
tiff No. 1 was the de jure ejaman of the family, 
he was entitled to the possession and management 
of the family property, and a suit for a mere 
declaration of his right would not lie,— Chandu v. 
Chatlin Nambiar, I. L. R. 1 Mad. 38 1, distinguish- 
ed. Muttakke v. Thimmappa. 

[I. L. R. 15 Mad. 186 

9. — Specific Relief Aet [I of 1877), .<?. i2— Conse- 
quential relief — Civil Procedure Code, s. 53 — 
Amendment of plaint on appeal.] A karar was 
executed by members of two Malabar tarwads, by 
which the tarwad of the plaintiffs and defendants 
Nos. I and ‘2 was amalgamated with that of which, 
defendant No. 3 was a karnavan ; part of the 
property of the plaintiffs’ branch was in the 
possession of defendants Nos. 1 and 3, and part 
of it was held under demises from defendant 
No. 3. The plaintiff's sued for a declar.ation of 
their title to this property and for a declaration 
that the harar was not binding on them. An 
issue was framed on the question whether the 
suit was maintainable for want of a prayer for 
all relief consequential on these declarations : — 
Held (1) that the suit was not maintainable for 
want of a prayer for possession of the lands 
under demise ; (2) that the plaintiffs should not 
be permitted to amend the plaint on appeal by 
the addition of such a prayer. Narayana v. 
Shankunni. 

[I. L. R. 15 Mad. 255 
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DECLARATOKY DECREE, SUIT FOR-- 

continued, 

(4) DECLAEATIOISr OP continued. 

10, — Specific Helief Act (I o/" 1877), s, 42 — 
Hindu law —Inheritance — llleffidimate ,wn of a 
Sudr a— Further relief. The -^’idows of a sliro- 
triemdaVy wto was a Sudra. brought a suit for a 
declaration of their title by inheritance to his 
lands aaainst his illegitimate son, who had been 
registered as shfotriemdar in lieu of his deceased 
father, and to whom certain of the ryots had 
attorned. The defendant claimed to be legiti- 
mate according to the customary law governing 
the family, although his parents might not have 
been married at the time of his birth, by reason 
of his parents having performed the ceremony of 
2 }arbjam before his birth .• — TIoUly that the suit 
was not precluded by Specific Relief Act, s. 42. 
Chinkammal V. Varadarajultj. 

[I. L. R. 15 Mad. 307 

10. — Suit for a mere declaration of title without 
conseq^uential relief— Specific Relief Act {I of iSll), 
e. 42 — Injunction — Amendment of ^^luint.] The 
plaintiff 'sued for a declaration that he was en- 
titled to succeed, on his father’s death, to a tecluF 
dari estate, to the exclusion of defendant Ro. 1, 
who, he alleged, was a supposititious child set up 
hy his step-mother to defeat the plaintiff’s right 
of inheritance. It appeared that defendant No. 1 
had obtained a decree against the plaintiff’s 
father, establishing his legitimacy, and declaring 
him entitled to receive maintenance out of the 
estate in question. In accordance wnth this de- 
cree, the Talukdari Settlement Officer (defendant 
INo. 2), who was in management of the estate 
under Act XXI of 1881, paid defendant No. 1 an 
allowance of lls. 200 a month on account of bis 
maintenance. The plaintiff alleged that the pay- 
ment to defendant No. 1 was illegal and wrong- 
ful, hut he did not ask for an injunction restrain- 
ing him from receiving the allowance. The de- 
fendants contended that the suit was not main- 
tainable because the plaintiff had sued for a mere 
declaration of title without asking for consequeu- ] 
tial relief : — Held (Cakdy, J., doubting) that the 
suit was barred under s. 42 of the Specific Relief 
Act as the plaintiff had omitted to seek the relief 
of an injunction against defendant No. 1, restrain- 
ing him from receiving future payment of main- , 
tenance. Heldy further, that plaintiff was at 
liberty to amend his plaint by praying for an in- 
junction as against both defendants. Sardar- 
SIKGJI r, GAXAPATSIKGJI. 

[I. L. R. 14 Bom. 395 

12. — Specifio Relief Act, s. 42 — Refusal of dc- 
elaratory decreCy the case made for it heing de- 
fecthe.'] Under the Specific llelief Act, s. 42. a 
suit was brought for a decree declaratory of the 
plaintiffs’ title to be mutiualis and managers of 
property from ancient times connected with reli- 
gious observances, rlz., a ghat upon the Jumna 
with temples adjoining ; of their title also to 
receive a proportion of the offerings : and they 
also claimed to have the proceeds of a decree 
obtained hy the defendants against a third party 
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Gontimicd. 

(4) DECLARATION OF TATlAil—contbmed. 

spent upon repairs : — Held, that the suit had been 
rightly dismissed in the first Court. Even if the 
evidence had shown that the plaintiffs had some 
rights in respect of the property in question,, 
they had, nevertheless, so far failed in giving 
definite proof of their claims that they were not 
entitled to the decree claimed. No decision was, 
however, given, nor was a«y opinion expressed, 
with respect to other rights, which either of the 
parties might have, or claim to have, relating to,, 
the property, Maina v. Brumohax. 

[I. L. R. 12 All. 537' 
[L. R. 17 I. A. 1S7 

V^.—SpGcifio Relief Act, s. 42 — Consequential 
relief.'] Where a suit was brought in which, the 
defendants being admittedly the tenants of the 
plaintiffs, the plaintiffs prayed for a declarcation 
that certain entries of the defendants in the 
revenue records 'is occupancy-tenants, andeerbairr 
orders of the Revenue Courts maintaining those 
entries, be set aside, and for a declaration that 
the defendants were skihnils and not occupancy- 
tenants. and that the land in question was the 
plaintiffs’ sir land; and it was held that sucR 
a suit could nob be brought within the Civil 
Court’s jurisdiction by dropping all the reliefs 
i claimed except the last-mentioned declaration, 
that being merely of importance as incidental to 
the previous ones, and as a roundabout mode of 
obtaining a declaration that the defendants weie 
nob the plaintiff’s occupancy-tenants : — Held per 
Edgr, C. J., and Mahmood, J. — Wiiebher the last- 
mentioned prayer is one which could be brought 
under s, 42 of the Specific Relief Act, queerc. 
Mahesh Rai V. Chander Rai. 

[I. L, R. 13 All. 17- 

14. — Specifio Relief Act (I of 1877), 42 — 
Suit for declaration of title hy an vhjeetor in e.ve~ 
cution-proceedings — Consequential relief — Cieil 
Procedure Code, s. 283.] In a suit under Civil 
Procedure Code, s. 283, for a declaration that the 
sale bo defendant No. 2 of certain land in execu- 
tion of a decree was invalid, it appeared that the- 
land had been attached in execution of a decree 
obtained by defendant No. 2 against defendant. 
No. ], who held it as the plaintiff’s tenant, that 
the plaintiff had intervened unsuccessfully in the- 
execution-proceedings and had been referred to a 
regular suit, and that the land had been brought 
to sale and purchased by defendant No. 2 who- 
was now in possession : — Held, that the suit was 
not maintainable for want of a prayer for posses- 
sion. Kunhiamma i\ Kunhunni, 

p. L. R. 16 Mad. 140 

15. — Specific Relief ^ Act (/ of 1877), e. 42 — 
Fxecutovy or administrator of a sharoholdery 
rights of—'HIolding a share f meaning of — Agrees 
niejit, co7istruotion of — Ohjecthm taken for first 
time in appeal.] Prior to the year 1803 W TU 
carried on an extensive timber trade in Burmah. 
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jDECLARATORY decree, suit FOR— 

continued. 

(4) DECLARATION OP riTL^—contbiued. 

In that year the defendant company was formed 
for the purpose of taking- over the business from 
him together with the capital and assets engaged 
therein. The nominal capital of the company 
was Rs. 25,00,000 divided into one tho sand shares 
of Rs. 2,500 each. On the 22nd July 1864, an 
agreement carrying out the above object was exe- 
cuted between W W and the defendant company. 
This agreement set forth the assets and property 
to be transferred, and classified them as (a) 

“ fixed assets,” which consisted of immoveable 
property, buildings, &c., valued at Rs. 2.76,000 
^or thereabouts ; and (5) assets other than fixed 
assets which consisted of what were called “forest 
operations,” and of valuable contracts, rights and 
concessions from the King of Burmah, &c The 
agreement further specified the consideration to 
be paid to W W for each of these classes of 
assets. For the “ fixed assets ” he was (under the 
12th clause of the agreement) to receive one 
hundred fully paid-up shares of the company. 
That clause contained certain provisions as to the 
payment of the ordinary dividend upon those 
shares, and concluded with a provision that the 
directors of the company should not be bound to 
consent to or to recognize as valid any assigment 
made by W IF his executors or administrators 
of the shares, or any of them, within five years 
from the date of the registration of the company. 
For the remaining assets it was provided by the 
13th clause of the agreement that IF IF his exe- ' 
cutors or administrators should be entitled, so 
long as he or they should hold the hundred shares, 
to an extra or frefei endial dividend, payable out 
of such surplus net profits as might remain in any 
year after paying a dividend of twelve per cent, 
on all the shares of the company, including the 
said hundred shares, and after setting apart an 
amount (left to the discretion of the directors) for 
the reserve fund. The said extra or preferential 
dividend was to be one-third of such surplus net 
profits. The said I3bh clause also provided that 
if IF IF died within the above stated period of 
five years, hrs executors or administrators should 
not be entitled to the said extra or preferential 
dividend after the expiration of the said period, 
notwithstanding they might continue to hold the 
said shares. Subsequently to the execution of 
this agreement the business and assets were 
transferred to the company by IF IF and one 
hundred fully paid-up shares were duly allotted 
to him under cl. 12, and his name was entered on 
the register of shareholders. In 1888, IF IF then 
domiciled in England, died. By his will he ap- 
pointed his three brothers -H IF, LAW and 
jI f if — his executors, and he directed that his 
executors should hold the said shares and all his 
interest therein and attached to the holding there- 
of upon trust for such of his said brothers as 
might survive him, if more than one, as joint 
tenants. Jt W died in the testator’s life-time, and 
only AF IF proved the will. On the 27th Sep- 
tember 1888, letters of administration, with the 
will annexed, were granted by the High Court of 
Bombay to the plaintiff in this suit {F as 

W, D 
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(4) DECLARATION OP continued. 

attorney for the said executor A F IF. On the 
29th September 1889, the said letters of adminis- 
tration were produced to, and registered with, the 
defendant company. The hundred shares con- 
tinued to stand in the testator’s name in the regis- 
ter of shareholders. In a parallel column In the 
register, under the heading Remarks.” the fol- 
lowing entry was made: — ’'Administration in 
India to the estate of IF IF has been granted to 
Mr. F F 5 as attorney for A F IF.” Save for 
this entry the register remained unaltered after 
the testator’s death. The plaintiff now sued to 
have it declared that cl 13 of the agreement was 
still in operation, and that a.s such administrator 
as aforesaid he wms entitled to the extra or pre- 
ferential dividend payable ou the said one hundred 
shares if and when there should be sufBcient net 
profits to .allow payment'^ thereof under the said 
clause. The company disputed the plaintiff’s 
claim. They contended that A F IF. the proving 
executor of the testator’s will, had ceased to hold 
the shares as executor, and was holding them as 
trustee under the specific bequest in the will, and 
that he was only entitled to the preferential 
dividends, if. ao the time when such dividends 
were declared, he was holding the shares in the 
capacity of executor and an undistributed part 
of the testator’s estate They insisted that the 
plaintiff shou'd prove that he so held the shares 
before he could be entitled to the declaration 
sought for. The ex'^eutor was examined in Eng- 
land on commission. He <leposed that the estate 
had been got in. and the debts paid ; that the 
estate had not been divided, b‘^cause it would not 
be in accordance with the private wishes of the 
testator, which they {i.e.. he and his brother LA TFI 
were aware of ; that, apart from these private- 
wishes, there was no reason why the estate should 
not be divided between his brother and himself : 
— ffeldy byPARRAN. J.. and by the Court of Ap- 
peal, that the plaintiff was entitled to the decla- 
ration sought for. The executor or his attorney 
(the plaintiff) v’as still the registered bolder of the 
shares, and under cl. 1.8 of the agreement it was 
intended that TF IF, his executors or adminis- 
trators should be entitled to the extra dividend 
so long as he or they should be the registered 
holder or holders of the shares, without reference 
to the beneficial interest therein. There was 
nothing to be found in the agreement, express or 
implied, showing the intention of the parties to 
regard anything but the legal holding, and to go 
beyond that holding would virtually be to add a 
new term to the agreement. On appeal, the de- 
fendants Gontend.ed that the Court would not 
make a declaratory decree with regard to a right 
which (as in the present case) was future and 
contingent, there being no fund actually in exis- 
tence, when the suit was brought, from which a 
preferential dividend could be claimed, and no 
certainty that there ever would be such a fund *. — 
Reid, by the Court of Appeal, that the present 
case was one in which in the interests of both 
parties the Court, in the exercise of a sound 
discretion, should make a declaration as to the 

10 
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continued, 

(4) DECLARATION OF l^miM-^conchided, 
xiglit in question. The right was existent, and 
although, the exercise of it was undoubtedly con- 
tingeiit^on there being a balance of profits as 
■contemplated by cl. 13 of the agreement, the very 
nature of the agreement assumed that there might 
and probably would be such a balance, and a large 
sum had been already applied towards the divi* 
dend in question. Further, it was intended that 
the directors should exercise their discretion as to 
the amount to be carried to the reserve fund upon 
which the balance of profit available for the pre- 
ferential dividend depended. It was, therefore, 
from the very nature of the case, important that 
the directors should know for certain whether the 
right to a preferential dividend was still in exis- 
tence as contended by the pdainbiff, or had come to 
an end. The circumstance, moreover, that the 
■objection bad been taken for the first time oji 
appeal would by itself be fatal to it. Bombay 
B tjRMAH Trading Corporation i \ Smith. 

[I. L, R. 17 Bom. 197 

16, — Specific Relief Act (I of 1877), s. 42— 
Jllere poeseuion on the one side and unjustifialle 
•dispossession on the other — Right of the possessor 
dispossessed hy a wrong-doer, as against the latter — 
Rijunction — Lawful posseesion of land 
is sufficient evidence of right as owner, as against 
a person who has no title w^hatever, and who is a 
mere tresspasser. The former can obtain a de- 
claratory decree, and an injunction restraining 
the wrong-doer. In such a suit the defence 
was that the laud was icalif, and the defendant 
mutwalli of it. Both Courts found that the 
plaintiff was in possession as purchaser from some 
of those who were entitled to sell. Bub the first 
Court did not find a fact, which the Appellate 
Court found, viz , that the property had been con- 
stituted wahf. Both Courts, however, concurred 
in the finding that the defendant at all events 
was not the uiutioalU, ami had no title: — JEfeld, 
that the plaintiff was entitled to a declaratory 
decree against this defendant as to his right, and 
u,n injunction restraining him from interfering 
with his possession. For the purposes of the 
plaintiff’s claiming such a decree, it was nob 
necessary that he should negative the loahf as to 
the validity of the endowment, no decision being 
needed. This could not be decided either way in 
this suit, as parties interested were nob before the 
Court. Ismail Ariff i\ Mahomed Ghous. 

[I. L. K. 20 Calc. 834 ; L. R, 20 I. A. 99 

(5) ENDOWMENT. 

17. — Suit to eject one claiming to he the jheer of 
a. muth — Specific Relief Act (J of 1877), s. 42 — 
Consequential relief] Three disciples of a iniith 
brought a suit, alleging that the defendant was 
in possession of the muth under a false claim of 
title as the successor to the late jheer, and pray- 
ing that it be declared that he was nob the duly 
appointed- successor to the late jheer, and that au , 
appointment to the vacant office of jheer be made 
by the Court, but no consequential relief was 
asked for : — Held, that the suit was not maintain- 1 


DEODAR ATORY DECREE, SUIT FOR- 

continued. 


(5) ENDOWMENT— 

able for the reason that relief consequential on 
the declaration sought under s. 42 of the Specific 
Relief Act was not asked for. Strinivasa Ayyan- 


gae V . Strinivasa Swami. 


[I. L. R. 16 Mad, 31 


(6) ORDERS OF CRIMINAL COURTS. 

18, — Declaration of*title to land — Specific Re- 
lief Act (I of 1877), 4:2~Griminal Procedure 
Code {Act X 1882), s. 133, order undei^ for 
removal of an obstruct io7i standing upon certain 
land , — Ownership of such land —Pah He roads — 
Bombay Land Uerenue Act [Bombay Act V of 
1 879), 5 . 37.] A Magistrate made an order against 
the plaintiff, under ?. 133 of the Criminal Proce- 
dure Code (Act X of 1882), for the removal of a 
certain otta standing in front of the plaintiff’s 
shop as au obsfcruobiou bo the public way. The 
plaintiff, thereupon, brought this suit against the 
Secretary of State for India in Council for a decla- 
ration that the land on which the otta stood was 
his property and nob that of the Government : — 
Held, that the public roads being vested by s. .37 
of the Land Revenue Code (Bombay Act V of 1879) 
in the Government of Bombay, they were “inte- 
rested to deny ’’ the plaintiff’s title bo the land, 
and, therefore, under s. 42 of the Specific Relief 
Act (I of 1877), the plaintiff (subject bo the dis- 
cretion of the Court) was entitled to a declaration 
as against the Government of his right to the 
land, and the plaintiff was not called upon to 
wait until the Government had taken pos.session 
of the land. It was contended that the jurisdic- 
tion of the Court bo make the declaration prayed 
for was taken away by the last clause of s. 133, 
which provider that “ no order made by a Magis- 
trate under this section shall be called in question 
in any Civil Court.” Held, that the Magistrabo'.s 
order under this section is not a conclusive deter- 
mination of the question of title. Secretary 
OF State for India r. Jethabhai Kalidas. 

[I. L. R. 17 Bom. 293 

(7) MISCELLANEOUS SUITS. 

19. — Specific Relief Act (/ of 1877), s, 42 — Suit 

for declaration that decree is fraudule /it —luju no- 
tion.] Suit for a declaration that a decree of a 
Subordinate Court was passed fraudulently, the 
Judge having been bribed by the decree-holder, 
the present defendant that the suit did 

not lie. The remedy would appear to be by way 
of injunction to re.strain the decree-holder from 
executing the decree, Kunhamed v, ICotti. 

[I. L. R. H Mad. 167 
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DECREE — continued. 

See Cases under Appeal— Decrees. 

See Appeal— Default in Appearance. 

[I. L. R. 16 Bom. 23 

See Attachment— Subjects ofJAttagh- 
MBNT — Decrees. 

[I. L, R. 16 Bom. 522 

[I. L. R. 20‘Calc. Ill 

, See Interest— Omission to Stipulate 
FOR OR Stipulated Time has 
Expired— Decrees. 

[1. L. R. 18 Calc. 164 

, Adjustment or satisfaction of. 

See Appeal — Decrees. 

[I. L. R. 14 Mad. 99 

See Civil Procedure Code, s. 244— 
Questions in Execution op Decree. 

[I. L. R. 15 Mad. 302 

[I. L. R. 17 Bom. 14 

[I. L. R. 20 Calc. 32 

[I. L. R. 21 Calc. 437 

See Cases under Civil Procedure 
Code, s. 257A. 

See Cases under Civil Procedure 
Code, s. 258. 

See Limitation Act, 1877, Art. 179— 
Order for Payment at Speci- 
fied Date. 

[I. L. R. 21 Calc. 542 

See Limitation Act, 1877, Art. 179— 
Step in Aid op Execution. 

[I. L. R. 12 All. 399 

[I. L. R. 20 Calc. 696 

, Amendment of. 

See Letters Patent, High Court 
N.-W, P., CL. 10. 

[I. L. R. 14 All, 226 

See Limitation Act, 1877, Art. 178. 

i_I. L. R. 21 Calc. 259 

See Sale in Execution op Decree- 
Invalid Sales— Decree Amend- 
ed after Execution. 

[I. L. R. 14 Mad. 150 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[I. L. R. 16 Mad. 424 


DECREE — continued, 

, Assignment of. 

See Cases under Civil Procedure 
Code, s. 232. 

See Civil Procedure Code, sf 244— 
Parties to Suits. 

[I. L. R. 14 Mad. 478 

See Execution op Decree — Applica- 
TioN FOR Execution and Power 
OF Court. 

[I. L. R. 18 Calc. 639 

See Limitation Act, 1877, Art. 179— 
Joint Decree— Joint Decree- 
holders. 

[I ,L. R. 13 Mad. 347 

See Limitation Act, 1877, Art. 179— 
Nature of Application— Gene- 
rally. 

[I. L. R. 14 Mad. 252 

See Limitation Act, 1877, Art. 3 79— 
Step in Aid of Execution. 

[I. L. R, 13 All. 89 

See Eegistration Act, s. 49. 

[I. L. R. 13 All. 89 

, Conditional. 

See Appeal— Orders. 

[I. L. R. 13 All. 189, 376 

, Effect of not executing. 

See Sale for Arrears of Revenue- 
Purchasers, Rights and Lia- 
bilities OP. 

[I. L. R. 21 Calc. 255 

, Ex-parte. 

See Bengal Tenancy Act, Sch. Ill, 
Art. 6. 

[I. L. R. 21 Calc. 387 

See Civil Procedure Code, s. lOS. 

[I. L. R. 21 Calc. 269 

See Limitation Act, 1877, Art. 164. 

[I. L. R. 17 Bom. 507 

See Process, Service of. 

[I. L. R. 16 Bom. 117 

See Small Cause Court, Presidency 
Towns — Practice and Proce- 
dure — ^New Trials. 

[I. L. R. 17 Bom. 507 

Bee Special Appeal —Orders subject 

OR NOT TO APPEAL. 

[I. L. R.16 Bom. 117 
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DECREE — continued, 

, Deposit of amount of. 

See Small Cause Court, Mofussil ~ 
Practice and Procedure— New 
Trials and Reviews. 

" [I. L. R, 18 Calc. 83 

[I, L. R. 13 Mad. 178 

, Form of. 

Bee xAppeal— Arbitration. 

[I. L. R. 13 All. 366 

Bee Endowment. 

[I. L. R. 14 Mad. 1 

Bee Hindu Law-Alienation— Aliena- 
tion BY Father. 

[I. L. R. 15 All. 75 

Bee Hindu Law— Maintenance— Form 
OF Allowance and Calculation 
OF Amount. 

[I. L. R. 17 Bom. 45 

for rent. 

Bee Hes Judicata— Estoppel by Judg- 
ment. 

[I. L. R. 19 Calc. 656 
[I. L. R. 20 Calc. 505 
[I. L R. 21 CalG. 236 

, Not giving powers of sale. 

Bee Sale in Execution of Decree- 
Invalid Sales— Decree with- 
out Power of Sale. 

[I. L. R. 14 Mad. 29 

, Not inter partes. 

Bee Evidence— Civil Oases— Decrees 
— Judgments and Proceedings 
in former Suits — Decrees and 
Proceedings not Inter Partes. 

5 Not specifying boundaries. 

Bee Res Judicata— Matters in Issue. 

[I. L. R. 19 Calc. 312 

, Obtained by fraud. 

Bee Declaratory Decree, Suit for— 
Miscellaneous Suits. 

[I. L. R. 14 Mad. 167 

Bee Execution of Decree — Decrees op 
Courts of Native States. 

[I. L. R. 15 Bom. 216 

of Court of Native State. 

Bee Execution of Decree— Decrees of 
Courts of Native States. 


DECREE — continued, 

, Payable by instalments. 

Bee Civil Procedure Code, s. 258. 

[I. L. R. 12 All. 569 

Bee Execution op Decree— Transfer 
OP Decree fob Execution and 
Power of Court, &;c. 

[I. L. R. 12 All. 571 

Biee Limitation Act, 1877 Art. 179— 
Order for Payment at Speci- 
fied Date. 

[I. L, R. 12 All. 569 

[I. L. R. 14 Mad. 396 

[I. L. R. 20 Calc. 74 

[I. L. R. 21 Calc. 642 

Bee Valuation of Suit— Appeals. 

[I. L. R. 19 Calc 272 

Bee Waiver. 

[I. L. R. 17 Bom. 555 

, Sale of, by Court. 

Bee Attachment— Subjects of Attach- 
ment— Decrees. 

[1. L. R. 20 Calc. Ill 

Bee Pauper Suit— Suits. 

[I. L. R. 20 Calc. Ill 

, Setting aside. 

Bee Compromise— Compromise of Suits 
UNDER Civil Procedure Code. 

[I. L. R. 15 Bom. 594 

, Suit to set aside. 

Bee Fraud— Effect of Fraud. 

[I. L. R. 16 Mad. lOS 

, Transfer of, for execution 

Bee Execution op Decree — Orders 
and Decrees of Privy Council. 

[I. L. R. 20 Calc. 105 

Bee Cases under Execution op Decree 
—Transfer of Decree for Exe- 
cution and Power op Court, &c. 

Limitation Act, 1877, Art, 179- 
Law Applicable to Applica- 
tions for Execution. 

[I. L. R. 17 Gale. 491 

Bee Limitation Act, 1877, Art. 179— 
Nature of Application—Gene- 

RALLY. 

[I. L. R. 20 Calc. SSS 

See Sale in Execution op Decree- 
Distribution of SALE-PrOCEI'.DS. 

[I. L. R. 16 Bom. 6S3 

[I, L. R. 21 Calc. 200 
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DECREE — continued. 

(1) FORI\t OF DECREE. 

{a) General Cases. 

1. — A^.-TF. P. Land Revenue Act [XIX of 1873), 
55 , 113 and Hi — Partition, application for-^ Order 
on ohjeetio7i as to title raised in course of partition- 
proceeduigsi] A Collector or Assistant Collector 
trying a question of title raised in the course of 
the hearing of an application for partition under 
the N.-W. P. and Land Revenue Act (XfX of 1873) 
is not bound to cause a formal decree to be drawn 
up embodying the result of his order or decision 
on such point. Niaz Begam y. Abdul Karim 
Khan. 

ri. L. R. X4 All. 500 

(1) Mortgage. 

2. — Redemption suit for — Sul) -mortgage — Ac- 
counts taken hetween mortgagee and suk -mortgagee.'] 
In a suit for the redempion of laud which has been 
sub-mortgaged by the mortgagee, in, which suit 
the sub-mortgagees are co-defendants, the mort- 
gagee is entitled to have an account taken of the 
sub-mortgage. The judgment should direct an 
account of what is due to the original mortgagee 
and then of wlat is due to the sub-mortgagee ; 
and that upon payment to the latter of the sum 
due to him, not exceeding the sum found due to 
the original mortgagee, and on payment of the 
residue, if any, of what is due to the original 
mortgagee, both shall re-convey to the mortgagor. 
Narayan Vithal Maval V. Ganoji. 

[I. L. R. 15 Bom. 692 

3. — First and second mortgages — Suit hy second 
mortgagee for sale — Plaint denying or ignoring 
title of first mortgagee.] Where a second mort- 
gagee coming into Court and denying or ignoring 
the title of a prior mortgagee, asks to have the pro- 
perty sold as if there were no prior iucumbrance, 
the suit should be dismissed, and should nob be 
decreed with words of limitation reserving the 
rights of the prior mortgagee. Ragliunath Pra- 
sad V. Jurawan Rai, I. L. R. 8 All. 105, referred 
to, Salig Ram v. Har Charan Lal. 

[I. L. R. 12 All. 548 

4. — Rights of persons advancing money to pay 
■off a prior mortgage — Su'it to sell mortgaged pro- 
goerty under mortgage.] Where, in a suit to bring 
certain immoveable property to sale under a 
mortgage, it was found that the predecessor in 
interest of one of the defendants had advanced 
money upon a mortgage of the same immoveable 
property in order to save a portion thereof from 
sale under two prior mortgages: — Held, that such 
defendant was entitled to the benefit of the pay- 
ment so made, and that the proper decree in the 
suit should be that the plaintiff could only bring 
that portion of the property in suit to sale on 
payment to the said defendant of the money 
advanced as aforesaid, with interest from the 
date of payment to the date of the receipt of the 
final decree by the Court of First Instance together 
with proportionate costs ; such payment to be 
:made within 90 days from the ascertainment of 


DECREE— 

(1) FORM OF DECREE — continued. 

[h) Mortgage— concluded. 
such amount and the receipt of the final decree 
by the Court of First Instance ; otherwise the 
plaintiff to be absolutely debarred from all right 
to redeem that particular portion of the property 
mortgaged. Tulsa v. Khub Chand. 

[I. L. R. IS All. 581 

5. — Suit for declaration of right to redeem — 
Decree for redemption ] Queere. — Whether the 
Court can pass a decree for redemption when the 
plaint seeks only a declaration of the right to 
redeem. Perumal v. Kavbri, 

[I. L. R. 10 Mad. 121 

(y) Possession. 

6. ~-Suit for goossession hy oioners of adjoining 
estates — Right of parties to ecgual moieties of pro- 
goer tg decreed, although each had claimed the 
exclusive title — Decrees dismissing their suits, 
reversed, the evidence heing sufficient as to the 
former, hut not the latter right.] In cross-suits 
between the owners of adjoining estates, each 
claimed against the other, to be entitled to, and 
to be put iuto possession of, property situate on 
the boundary between their estates. The High 
Court dismissed both claims on the ground that 
the evidence of the exclusive right of either party 
was insufficient: — Held that, although this might 
be so, there was, nevertheless, sufficient evidence 
of possession having been held by both the one 
and the other, and of the title of both, to sup- 
port the conclusion that each had a claim to an 
equal moiety, to which each should be declared 
entitled. Each should be put into possession of 
the moiety which was opposite to and adjoined 
his estate. Khagendea Narain Ohowdky i\ 
Matangini Debi. 

[I. L. R. 17 Gale. 814 
[L. R. 17 I. A. 62 

7. — Suit for exelusive goossess'ion of property — 
Finding that -parties have ecgual right to gjossession 
— Decree for joint possession.] Where the plaintiff 
claimed exclusive possession of immoveable pro- 
perty to which the defendant also claimed to be 
exclusively entitled -.—ATeZ^f, that the Court was 
competent, upon the finding that the property 
belonged to the parties jointly, to give the plain- 
tiff a decree for joint possession, Wali-ullah 
Khan v. Muhammad Israr-ullah Khan, I. L. R. 10 
All. 627, distinguished. Wahid Alam v. Safat 
A LAM. 

[I. L. R, 12 All. 556 

S . — Suit for exclusive possession — Decree for 
joint possession, c'lroumstances under which such 
decree loill he granted.] Although under certain 
circumstances in a suit for exclusive possession 
of immoveable property a decree for joint posses- 
sion may be given, nevertheless such a decree 
should not be given unless the plaintiff asks for 
it, and the evidence shows that he is entitled to 
it. Antu Singh v. Mandil Singh. 

[I. L. R. 15 All. 412 
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DEGREE— 


(1) FORM OF DECREE — concluded, 

{c) 'BOQ^^QSiO'^--‘C07iGhided, 

9. —Dh-eetion for inquiry as to mesne profits — 
Suit fo^' vossession and mesne profits — Civil Pro- 
cedure Code, s. 212.] Where, under s. 212 of the 
Code of Civil Procedure a Court in a suit for 
possession of immoveable property and mesne 
profits passes a decree for the property and directs 
an inquiry into the amount of onesne profits, the 
direction as to the inquiry into the amount of 
m6s?ie profits need not necessarily be contained in 
the decree. Pnran Cliand v. Uoy Radlia Kislien, 
I, L. R. 19 Calc. 132, referred to Fatima Bibi v. 
Abdul Majid. 

[I. L. R. 14 All. 631 

10. — Suit to set aside sale in execution of decree 
071 a moitgage to sec^ire two debts — Qyie debt 
only binding on tarwad — Declaration of right to 
possession.'] In a suit by members of a Malabar 
tarwad to set aside a sale in execution of a decree, 
passed on a mortgage which had been executed 
by their liarnavan and senior anandravans in 
consolidation of two prior mortgages executed, 
respectively, to secure two debts, it appeared that 
one of these debts was binding and the other not 
binding on the taxwad : — Heidi that the Court 
should declare the plaintiffs entitled to the pro- 
perty sold notwithstanding the sale, but subject 
to the charge created to secure the binding debt, 
Kunhi Mannan V. Chali Vaduvath. 

[I. L. R. 14 Mad. 494 
(2) CONSTRUCTION OF DECREE. 

(a) General Cases. 

11. — Hindu widow — Construction of order mo.de 

by Settleynent Officeo^. awardvig estate to a Hindu 
widow-^Transfer by widow, effect of] The plain- 
tiffs obtained a declaratory decree that they were 
the reversioners and heirs apparent, expectant on 
the future death of a widow who, at the time of 
suit, had survived two co- widows, and that they, 
the plaintiffs, would be entitled to inherit at her 
death the estate that had belonged to the deceased 
husband. All parties had proceeded, as far as to 
the present appeal, on the view that the surviving 
widow had the widow’s estate only. But an order 
made in the course of the settlement operations 
in 1865 had conferred the estate of the deceased 
on the three widows as well as on his mother, in 
equal shares of one-fourth each : — Held, that 
there was nothing in this order to show an in- 
tention to give to the mother and widows any- 
thmg more than an interest, such as that which 
a Hmdu widow^ takes ; and that the inheritance 
would devolve in due course of law, an aliena- 
tion which the widow had made operating only 
for her life-time. Munnalal Chaodri v Gaj- 
RAJ Singh. . ^ 


I JL4 


12. Possessio7i — Constmietioyi in exeeutioii oj 
order in Council] An order of Her Majest] 
Council was that a decree-holder should reco 
what was demarcated by “ the thahbusl map ; 


(2) CONSTRUCTION OF DECREE — concluded, 
[a) General concluded. 

proceedings of 1839 ’’ : — Held, on the construction 
of the order, that the latter words meant the 
proceedings relating to the thahbust map, and 
did not include a survey map which differed from 
it. Radha Pershad Singh v. Tokab Ali. 

[I. L. R. 18 CalG. lOS 
(5) Mortgage. 

13. — Consent decree— Decree in forerlosurh suit 
— Redemjotion, extension of time for — Appeal, con- 
sent decree on — Interest — Transfer of ‘property 
Act {IV of 1882), ss. 86, 87.] The plaintiffs ob- 
tained a decree for foreclosure. Ou appeal the 
lower Appellate Court ma^ie a decree in terms of 
8. 86 of the Transfer of Property Act, ordering 
the defendant to pay the amount due with in- 
terest and costs calculated up to the 28th Febru- 
ary 1890, or in default to be foreclosed his riglit 
to redeem.’’ Upon second appeal on the 3oth Janu- 
ary 1891 it was “ ordered and decreed with con- 
sent of the parties, that the defendant be allowed 
one month’s time to redeem,” and in other re- 
spects the appeal was dismissed. On the 28th Feb- 
ruary 1891 the defendant deposited in Court a sum 
calculated so as to include interest up to that date, 
but subsequently objected to pay interest after 
the 28th February 1890 : — Held, by Petheram, 
O.J., and Beverley, J. (Macpherson, J,, dissent- 
ing) that the effect of the consent decree was to 
extend the time for redemption to the 28th Feb- 
ruary 1891, and that interest should be allowed to 
that date. Rafikdrnessa Bibi v. Tarini Churn 
Sarkar. 

[I. L. R. 20 Calc. 270 
(c) Pre-emption, 

14. — Decree for pre-emption conditioned on pag- 
yjient imtJiln fixed time — Omission to state consr- 
guence of non-payment— Limitation ] Where in a 
suit for pre-emption the decree, while decrcfdng 
the plaintiff’s right to pre-emption upon payment 
of the pre-emptive price within one month from 
the date of the decree, omitted to state what 
would be the effect on the plaintiff's suit of non- 
payment within the prescribed period ^—HeJd, that 
the plaintiff, unless he had paid the pre-emptive 
price before the expiry of the said month, could 
not enforce his decree for pre-emption. Kodai 
Si7igh V. Jaisri Singh, I. L. R. 13 AH. 376, referred 
to. Bayulhu Bliagat v. Shah Alultammad Tun 
Weekly Notes, 1892, p. 40, dissented from. Jai 
Kishn 17. Bhola Nath. 

[I. L. R. 14 All. 629 

(S) ALTERATION OR AMENDMENT OF 
DECREE. 

16.— Duty of Court to amend decree— Limitation 
— Civil Pyycedure Code, 1882, s. 200.] There in 
no limitation for an application un<ler s. 206 of 
the Civil Procedure Code, to amend a decree, it 
being the duty of the Court to amend it when- 
ever it is found to be not in conformity with the 
judgment. Kalu v. Latu. 

[I. L. R. 21 Calc. 269 
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DECREE — continued, 

(3) ALTERATION OR AMENDMENT OF 
DECREE — continued. 

16 . — Time fixed hy decree for assumption of 
character of Bannyasi — Enlargement on appeal of 
that timed] The plaintiff sued for a declaration of 
his right ^c&fiieer of a mnth and for possession of 
the property of the muth, and obtained a decree 
which was, however, made contingent upon, his 
assuming the character of a saimyasi^ which he 
had been directed to do on being nbrnihated as 
jheei\ within the period of four months. The 
defendant preferred an appeal against this decree, 
and the plaintiff preferred an appeal praying for 
the enlargement of the period fixed, within which 
he was to become a saiinyasi, pending the disposal 
of the appeal preferred by the defendant. On 
the plaintiff’s appeal : — Reid, the Court had power 
to extend the time as prayed. Rangachariar 
V. Yegna Dikshatur. 

[I. L. R. 13 Mad. 524 

17. — Amendment of decree after confirmatUrri 
of decree on appeal.] Qoeere. — Whether the rule in 
Sundara v. Subhanna^ I. L. R. 9 Mad. 3.o4, as to 
the amendment of decrees, riz., that a Court has 
power to amend its decree by bringing it into 
conformity with the judgment after the said de- 
cree has been confirmed on appeal, is correct. 
Chathappan V . Pydel. 

[I. L. R. 15 Mad. 403 

Bee Pydel r Chathappan. 

[I. L. R. 14 Mad. 150 

XS,^Power of Gourt to rectify its oivn mistahe in 
order— Civil Procedure Code {Act XIV of 1882), 
s. 370 — Insolvency of plaintiff.] On the 3rd of 
August a case came on for hearing. Prior to 
that date the plaintiff in this suit had been 
adjudicated an insolvent and did not appear, but 
the Official Assignee appeared and applied for a 
postponement. The Court, accordingly, made the 
following order ; — It is ordered that the suit 
be dismissed under s. 370 of the Civil Procedure 
Code unless the Official Assignee elects on or before 
the fifth day of October next to continue the suit 
and give security for the defendants’ costs.” The 
time for complying witii the order was subse- 
quently extended, and the plaintiff in the mean- 
while obtained an order allowing the insolvency 
proceedings to be withdrawn. The defendant 
now applied that the suit should be dismiss^<i 
pursuant to the terms of the above order. The 
plaintiff objected, as he was now no longer an 
adjudged insolvent, and was ready bo prosecute 
the suit '.—Reldf that the order had been made in 
an improper form, inasmmffi as s. 370 gives the 
Court no power to order the liisinissal of the suit 
This part of the order, therefore, was wrong, and 
the Court could now rectify it by cancelling that 
portion of the order, and. as a conseqaenoe. refus- 
ing the defendants’ application. Lekhraj Chuni- 
lal V. Shamlal Narrondas. 

[I. L. R. 16 Bom. 404 


DECREE— 

(3) ALTERATION OR AMENDMENT OF 
DECREE — continued. 

19. — Givil Procedure Gode, ss, 206, 209, 622 — hi’ 
terest given by amendment in decree icliieh was 
not gireih by the judgment -Buperintscndence of 
High Gourt.] The plaintiffs sued for recovery of 
a certain sum of money and interest np to date of 
suit and for interest during the suit and subse- 
quent to decree until satisfaction thereof. The 
Court in its judgment awarded the plaintiffs a 
specified sum of money and ordered that the rest 
of the plaintiff’s claim should stand dismissed. 
Subsequently the Court amended its decree by 
adding a decretal order for the payment to the 
plaintiffs by the defendant of interest during the 
pendency of the suit and after decree until the 
satisfaction of the debt. — Reid that it was illegal 
for the Court to decree the claim for interest by 
way of amendment of its decree, and that the 
order so amending the decree was open to revi- 
sion. Hasan Shah v. Sheo Prasad. 

[I. L. R. 15 AIL 121 

20. — Extending time for payment mentioned in 
decree — Decree conditioned on goayment of a sum 
certain within a fixed time — Payment after time 
specified in decree.] A Court, having framed a 
decree conditioned on the payment by the plain- 
tiff of a sum certain within a specified time, ha& 
no power bo extend the time for payment after 
the period mentioned in the decree has elapsed.. 
Bar Xaram Singh v. Ghaudhrain Bhagwant Knar, 
I. L. K. 13 All. 300, referred to. Rasi Lal Dube 
V. Ear Narain. 

[I. L. R. 13 All. 400 

Bee Kodai Singh zi. Jaisri Singh. 

[I. L. R, 13 All. 376 

21. Alteration of decree made by predecessor 
— Competency of Judge before taxation to recon* 
sider an order as to costs made by his predecessor 
in office — Certificate of gdeadefi s fee.] A Subordi- 
nate Judge, in granting the application of a 
plaintiff before him for permission to withdraw 
with leave bo file a fresh suit in the same matter,, 
made an order as to costs in favour of the defend- 
ant.s in the following terms: — “As the case has 
not been contested to the bitter end, half the 
pleader’s fees are allowed and the process ex- 
penses, &:c., incurred in the case, except those- 
already refused to the defendants. For travelling 
and incidental expenses defendants to put in a 
bill in one week : this to be subject to the decision 
of the Court after hearing both parties. Tha 
application unde. s. 373 of the Code of Civil 
Procedure is granted with leave to the plaintiff 
to bring a fresh suit for the same matter. Costs 
allowed to defendants as above.” The Judge who- 
had made the above order having been transferred 
before taxation was completed : — Reid, that it 
was competent to his successor at taxation and 
before granting payment of the pleader’s fees 
to consider whether the certificate given by a. 
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DEGREE — concluded, 

(3) ALTERATION OR AMENDMENT OF 
DECREE — conchuled, 

pleader as to the fee paid to him in the case was 
accordingTo rule, and to disallow payment of any 
fee not duly certified as paid. Dick v, Dick. 

[I, L. R. 15 All. 169 

22. — Decree in terms of an aiaard ordering {in- 
ter alia) delivery of moveahle gyrojjerry — Loss of 
g)art of such moceahle property a.nd consecjneiit 
failure to deliver — AjJplicatkrn to Insert in decree 
an order to pay value of such movealde g)ropeTty in 
event of failure to deli cer— Civil Procedure Code 
{XIY of 1882), ss, 206—8.] A partition -suit 
brought by a son agrainst his father was referred 
to arbitration. Ou the 9th January the 

award was published, and on the 27 th March I 890, 
the defendant moved for and obtaineii a decree in 
terms of the aw^ard By this decree it was ordered 
that in satisfaction of the plaintiff’s claim the 
.defendant should pay to him Its. 1, 5,0 0 in the 
manner therein stated, viz,y Rs. 40,00 > to be paid 
forthwith, and the balance of Rs. 65,000 to be paid 
^‘upon the plaintiff’s delivering to tlie defendant 
certain specified property, which included two ves- 
sels or huglows, called respectively the Kasri and 
Bamluh^' In no event was defendant to be re- 
quired to pay the Rs. 66.000 before the loth 
November 1890. Atthedate of tbe decree the ves- 
sel Samhnk was at sea on a voyage, and on the 18th 
June 1890, while still on the voyage, she was lost. 
On the 1 5th November 1890, the plaintiff's’ at- 
torneys demanded payment of the balance of 
Rs. 65,000. They offered to deliver the other pro- 
perties specified in the decree, but stated that the 
vessel Sarnhih had been lost. They offered to pay 
its value, which they estimated at Rs. 1,000. The 
defendants. h<»wever, demanded the delivery of the 
■buglow, which they stated to be worth a very 
large sum. The defendants having, under the cir- 
cumstances, refused to pay the Rs. 65,0()0 the 
plaintiff applied for execution of the decree, which 
was refused. He then obtained a rule calling on 
the defendant to show cause why the decree of 
the 2/th March should not be amended or rectified 
by^ stating therein the amount of money to be 
.paid to the defendant a.s an alternative if deli- 
very of the vessel Sambuh could not be made, such 
delivery having ber( me impossible : that 
the rule must be discharged. Tbe objection was 
-an objection to an award, not t' > a decree. Possibly 
■ it might have been open to the parties to object 
to the award before it was filed, on the ground 
that it ought to have stated a sum to be paid to 
the defendant in case some of the property could 
not be delivered to him. If such an objection had 
been made, the Court might possibly have remit- 
ted the award, or refused to file it. No such 
objection, however, was taken, and the award was 
•filed, and a decree obtained, in accordance with 
the award. The award could not be modified by 
the Court, nor could the decree, which must be in 
accordance with the award. Ahmed bik Essa 
Ehaliffa V, Essa bin Khaliffa. 

[I. L. R. 17 Bom. 657 I 


DECREE-HOLDER. 

See Sale in Execution of Deceee— 
Setting aside Sale — Ibuegu- 

LARITY. 

[I. L. R. 15 AIT 318, 407 
[I. L. R. 20 Calc. 673 

, Purchase by. 

See Sale in Execution of Decree— 
- Setting aside Sale— Irregu- 
larity. 

[I. L. R. 14 Mad. 49S 
DEED. Col. 

1. Construction ... ... 305 

2. Proof of Genuineness ... 300 

, Assignment by. 

See Right of Suit — Contracts or 
Agreements. 

ri. L. R. 15Bom. 1 

, Atte'station of. 

See Contract — Alteration of Con- 
tracts -Alteration by Party. 

[1. L. R. 15 Bom. 44 

, Cancellation of. 

See Limitation Act, 1877, Art. 91. 

[T L. R. 13 Mad. 44 
[1. L. R. 14 Mad. 26 
[I. L, R. 16 Mad. 311 
[I. L. R. 16 Bom. 186 

, Decision as to genuineness of. 

See Res Judicata— Matters in Issue. 

[I. L. R. 21 Calc. 430 

See Res Judicata— Orders in Execu- 
tion OF Decree. 

fl. L. R. 14 Bom. 206 

, made without intention of acting 

on it. 

See Hindu Law — Endowment— Proof 
op Endowment. 

[I. L.R.18 Calc. 10 

, of conditional sale. 

See Mortgage -Form of Mortgages. 

[I. L. R. 14 All. 195 

, Proof of execution. 

See Admission. 

[I. L. R. 14 Bom, 516 

See Onus Probandi — Hindu Law- 
Alienation. 

[I. L. R. 19 Calc, 249 

— , Suit to set aside. 

See Debtor and Creditor. 

[I. L. R. 16 Bom, 1 
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DEED — continued. 

See Limitatiok Act, 1877, Art. 91. 

[I. L.R. 16 Bom. 186 
[I. L. R. 14 Mad. 101 
[I. L. R.19 Calc 629 

See Onus Probandi— Deeds, Suits to 
Enforce or Set Aside. 

[I. L. R^ 12 AIL 523 
[I. L. R. 15 Bom. 549 

See Pardanashin Women. 

[I. L. R. 14 All. 8 

, Transferring property conditionally. 

See Stamp— Madras Regulation II of 
1825. 

[I. L. R. 16 Mad. 419 
(1) CONSTRUCTION. 

l,~-Debtor and creditor— Assignment or appro- 
priation of rent till payment of debt— Intention to 
appropriate rent as dlstingmsliedfrom the lands— 
Aimj {money)— Usufructuary mortgage— Uiglit to 
talie liabuliats from tenants and make recoveries.) 
Where nncler an instrument a debtor allotted to 
his creditor his akaj on account of deAipande 
hah and inam recoverable from the villages 
and undertook not to meddle till the aivaj was 
paid, and the instiument did not describe the 
lands mentioned therein by metes and bounds, but 
only as being in the occupation of certain pe sons 
paying so much rent, and contained a clause that 
the aivaj of Rs. 68 (the sum total of rents) had 
been allotted, and that the creditor might take 
habuliats from the occupants and make the re- 
coveries that the term aivaj although 

capable of meaning property generally must, from 
the context of the document mean monies or sums. 
Held, further, that the language of the instru- 
ment showed a clear intention to appropriate 
rents as distinguished from the lands themselves. 
Held, also, that even if the transacti. n were 
reo-arded as a mortgage, it could only be a nsnfruc- 
tuary mortgage, which would confer no right to 
have the property sold. Hanmant Ramchandra 
Deshpande t \ Babaji Abaji Deshpande. 

[I. L. R. 16 Bom, 172 

2.-~Sale, loitli right reserved of repno'cliase 
zoitiiin a period, distinguished from mortgage— 
Co 7 istruction of documents of sale and of agiee-' 
ment for re-sale.) A document purporting to be 
one of sale, though it is accompanied by a con- 
tract reserving to the vendor a right to repur- 
chase the property sold, on repaying the purdiase- 
money within a certain time, is not on that ac- 
count to be construed as if it were a mortgage. 
AUerso 7 iY. White, 2 De G. and J. 105 referred 
to and followed, the law of India and of England 
being the same on this point. Bhagwan bAHAi 
r. Bhagwan Din. 

[I. L. R. 12 All. 387 
[L. R. 17 I. A. 98 


DEED — continued, 

(1) CONSTRUCTION— 

3 , — Sale-deed or deed of gift — Maliomedan laic, 
gift."] A deed which purported on the face of it 
to be a deed of sale contained a recital that the 
consideration had been received by th.e vendor 
and returned as a gift to the vendee, The words 
used were — Hath naioasi apne hi hai Imtai 
harlie -zar-i-saman tamam loo hamal wasul pahar 
bahhsh diya aur hlba liardiya'' The deed was 
stamped a- a sale-deed and was duly registered, 
but no possession was given under it, and there 
was apparently no evidence external to the deed 
that any consideration had passed between the 
parties ; — Held, by Edqb, C. J., and TYRRELL and 
Knox. JJ., that in the absence of any evidence 
exicrna,! to the deed itself of the intention of the 
parties, the deed in question must be taken to be 
a deed of sale. Per Mahmood. J., contra.— 
lower Ap: el late Court having found that no con- 
sideration had passed, the deed must be consi- 
dered as a deed of gift, though wearing the ap- 
pearance of a sale-deed, and, possession not 
having been given, under Mahomedau Law the 
gift was invalid. ’ Angan Lal v. Muhammad 
Husain. 

[I. L. R. 13 All. 409 

4 . — Deeds releasing fntnve and contingent in- 
tere.Ht.^ — Agreement excluding a possible question 
between the parties as to the effect of icords in a 
ivill. under lohich they tooh their rights.) Three 
brothers, under their father’s will, Mere entitled, 
each on attaining full age. to the testator’s re- 
siduary estate in equal shares. When all had 
attained full age, two having been minors at the 
testator's death, they effected a separation of their 
intere.sts derived from the will, and executed to 
one another instruments of compromise and par- 
tition containing words relating to possible claims 
which they gave up. One of the two younger 
brothers afterwards died, having taken, under the 
will of the other younger one, all the estate of 
the latter, who had died without issue before 
liim. The ehiest then attempted to raise the 
question whether, on the one hand, the brothers 
had taken under their father’s will absolute inter- . 
terests.or on the other, interests that were divest- 
ed, and went over to a surviving brother in the 
event of death without issue. As to this the 
Courts below differed, but the Appellate Court 
decided, and on this appeal the decision was 
affirmed, that the above instruments relinquished 
future demands, this claim included, relating to 
the brothers’ estates under their father’s will. 
Grbender- Chunder Ghose V . Troyluckho 
Nath Ghose. 

[I. L. R. 20 Calc. 373 

(2) PROOF OF GENUINENESS. 

^,—Bcgutration — Registered document^ proof 
of execution o/.] Mere registration of a document 
is not in itself sutdeient proof of its execution. 
Kristo Nath Koo7idoo v. Brown, I. L. R. 14 Calc. 
176, at p. 180, dissented from. Salimatul- 
Fatima alias Bibi Hossaini v, Koylashpoti 
Narain Singh. 

[I. L. R. 17 Calc. 903 
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DEED — concluded, 

(2) PROOF OF GENUINENESS— 

Q.^Deeds not intmided to operate according to 
their tenor— Nullity of transaction apart from 
frainl.l Documents, principally a potta and a 
liolala, e^fccufced between a Mahomedan pn.rda- 
nasUn lady and one of her relations, purported 
to represent, the one a putni lease from her of 
her lands, and the other a sale of her house, and 
ground, from the date of the execution. That 
she received the consideration was not proved, 
but had it passed it would have been distributed 
between the two deeds, which formed part of one 
and the same transaction. From the acts of the 
parties it was established that her intent was to 
deprive her heirs, not herself, and that she had 
no intention to part with the property in preesenti, 
as the deeds represented that she did : — Held, that, 
the latter not being intended to operate according 
to their tenor, the whole transaction was a nullity. 
JiBUN NTSSA ASGAE ALI. 

[I. L. R. 17 Calc. 937 

DEFAMATION. 

See Complaint— Institution op Com- 
plaint. 

[I. L. R. 14 Mad. 379 

See JuEiSDiCTioN op Civil Court — 
Costs. 

[I. L. R. 15 Bom. 599 

See Libel, 

[I. L. R. 14 Bom. 97, 532 

See Privileged Communication. 

[I. L. R. 14 Mad. 51 

1. — Expression of suspicion — Slander by a raiU 
way guard — Be minimis non curat lex.^ A railway 
guard, having reason to suppose that a passenger 
travelling by a certain train from Madras to 
Obingleput had purchased his ticket at an inter- 
mediate station, called upon the plaintiff and 
others of the passengers to produce their tickets. 
As a reason for demanding the production of the 
plaintiff’s ticket, he said to him iu the presence of 
the other passengers ‘‘ I suspect you are travelling 
with a wrong (or false) ticket,” which was the 
defamation complained of. 'J’he guard was held 
to have spoken the above words bond fide : — Held, 
the plaintiff was not entitled to a decree for 
damages. South Indian Railway Company y. 
Ramakristna. 

fl. L. R. 13 Mad. 34 

2. — Penal Code.s. 499, exception 10 — Privilege — 
Mala fidesP"] The complainant, a Brahman, who 

had been put out of caste was re-admitted by the 
executive committee of the caste after performing 
expiatory ceremonies This re-admission was nob 
approved of by the accused, who formed a faction 
of the caste ; and they, after an interval of six 
months, distributed iu the bazaar to all classes of 
the public printed papers in which the complainant 
was described as a doshi or sinner, which signi- 
fied that he was a person unfit to be associated 


DEFAMATION— 

with. The accused were charged with the offence 
of defamation. They pleaded privilege, and it 
was admitted that they had acted without 
malice; — Held, that the accused had not acted iu 
good faith, and that the publication was not under 
the circumstances privileged and protected by 
Penal Code, s. 199, exception 10, and that the 
accused were accordingly guilty of defamation. 
Thiagaraya y. Krishnasami. 

% [I. L. R. 15 Mad. 214 

3. — Penal Code, s. Privilege of 2)arty^ 

Statement made by accused person in Court not 
the ordinary course of proceedings,'] A person 
who was being defended by Counsel on a criminal 
charge interfered in the examination of a witness 
and made a defamatory statement with regard to 
his character. He was now charged with defama- 
tion and convicted in the Resident’s Court at 
Bangalore. On an appeal to the High Court, held, 
that the occasion was not privileged, the words 
complained of, being used maliciously and not in 
the ordinary ‘course of the proceedings, were 
uttered maliciously, and the conviction was right. 
Haynes v, Christian. 

[I. L. R. 15 Mad. 414 

4. — Penal Code {Act XLV of 1860), s. 300 — 
PubUeation — Publication of defamatory matter in 
a newspaper — Pesponsibility of the editor and 
proprietor of a newspaper,] The editor and pro- 
prietor of a newspaper, who prints his paper 
containing a defamatory article in one city and 
permits copies of the paper to be sent by the 
printer to persons in another city, is responsible, 
in the absence of proof to the contrary, for the 
publication of the defamatory article in the latter 
city. Queen-Empress v. Girjashankar Eashi- 
RAM. 

[I. L. R.15 Bom. 283 

Penal Code {Act XLV t)/ 1860). s. oQO — Pri- 
vilege of witness — Investigation by Police.] A 
statement made in answer to a question pub by a 
Police-officer under Criminal Procedure Code, 
s 161, in the course of investigatiou made by 
him. is privileged, aud cannot be made the found- 
ation of a charge of defamation. Queen Empress 
n Govinda Pillai. 

[I. L. R. 16 Mad. 235 

Q,— Penal Code {Act XLV of ISGO), 500— 
Statement by a witness — Privileye,] A witness 
cannot be prosecuted for defamation in respect of 
statements made by him when giving evidence in 
a judicial proceeding. Queen-Empress v. Babaji, 

[I. L, R. 17 Bom. 127 
Queen- Empress v. Balkrishna Vithal, 

[I. L. R. 17 Bom, 573 

7.‘-Pfnal Code (Act XLV of 1860), .v. 499, 
exception ^—Imputation made in good faith by a 
person for the protection of his interest — Pr).itr 
Leged commnnicatioyi.] In order to substantiate a 
defence under the ninth exception to s. 499 of the 
Penal Code (Act XLV of 1860), it is sufficient to 
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AM. con chicled, 

show that the imputation was made in good faith 
and for the protection of the interest of the 
accused. Any one in the transaction of business 
with another has a right to use language iond 
jicle which is relevant to that business, and which 
a due regard to his own interest makes necessary, 
even if it should directly or by its consequences 
be injurious or painful to another. The com- 
plainant, P, and his partner B were owners of 
the steam-ship Ta7)jore. The ship- was mortgaged 
to the Bank of Bengal for Rs. 50,000. In March 
^1290, the complainant desired to send the vessel 
to Jeddah with pilgrims and freight. For this 
purpose he entered into an agreement with S, the 
Agent of the Bank, to pay Rs. 5,000 to the Bank 
as a condition precedent to the vessel being 
allowed by the mortgagees to go on her intended 
voyage. The sum was to be paid out of the 
freight and passage-money collected by the com- 
plainant. On the 9bh April 1890, on which day 
the vessel sailed, the complainant promised to 
pay the sum in the evening. TMs he did not do. 
Thereupon, 8 wrote to the complainant, demand- 
ing immediate payment of the amount, and also 
sent for him five or six times, but the complain- 
ant neither called at Ss office, nor made the pay- 
ment. On the 12th April S wrote to B, the com- 
plainant’s partner, as follows: — “P (Z^., the 
complainant) has misappropriated the Rs. 5,000 
which were to have been paid to the Bank for 
allowing the Tcmjore to go to Jeddah, and is 
keeping out of the way.” Immediately after the 
receipt of this letter the complainant tendered 
the money to the Bank’s solicitors. Thereupon, 
S wrote to B on the 13th April, withdrawing the 
statement made by him about the complainant in 
his letter of the 12th April. On the Hth April, 
the complainant filed a complaint against /S charg- 
ing him with defamation in his letter of the 12th 
April 1890. S was convicted by the Magistrate 
under s. 600 of the Penal <'ode and sentenced to 
pay a fine of Rs. 200: — Held, reversing the con- 
viction and sentence, that the imputations com- 
plained of were made in good faith, and for 
the protection of the interest of the accused, and, 
therefore, fell under the ninth exception to s. 
499 of the Penal Code. Queen-Empress v. 
Slater. 

[I. L. R. 15 Bom, 351 

DEFENDANT. 

See Limitation Act, 1877, s. 3. 

[I. L. R. 16 Bom. 197 

See Lunatic. 

[I. L. R. 16 Bom. 132 

, Right of, to appear -where summons 

not served. 

See Withdrawal of Suit. 

[I. L. R. 15 Bom. 160 

DEFENDANTS. 

See Parties— Adding Parties to Suits 
—Defendants, 

[I. L. R. 13 Mad. 32, 197 
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DEFENDA NTS — oonehided. 

See Plaint— Form and Contents of 
Plaint— Defendants. 

[I. L. R. 14 Bom. 286 

DEKHAN AGRICULTURISTS RELIEF 
ACT (XVII OF 1S79). 

Se.e Estoppel— Estoppel by Deeds ani> 
OTHER Documents. 

[I. L. R 17 Bom. 227 

, S. 3, cl. (w). — Application of Act to 71071- 

agrlc7iltuml classes — Special Judge, revisional 
jurisdictioi of] The Dekhan Agriculturists Relief 
Act (XYII of i879) is not limited iii its application 
to agriculturists only, but applies to ail classes 
under certain conditions. The plaintiff sued to 
recover Rs. 50 as money spent by him on account 
of the defendant. The suit was filed iu the Court 
of the First Class Subordinate Judge at Satara, 
where both parties resided. The Subordinate 
Judge passed a deer- e in plaintiff’s favf'ur. The 
Special Judge, in revision, reversed this decree^ 
and dismissed the suit. I'he plaintiff rliereupoix 
applied to the High Court, under s. B22 of the 
Code of Civil Procedure (Act XIV of !8d2 urging 
that as neither party to the suit was an agricul- 
turist, the Special Judge had no revisionn 1 j ur s lie- 
tion in the mutter : — Held, that the Special 3 udge 
had such jurisdiction, the suit bein^f one falliug 
within cl. tw; of s. 3 of the Dekhfui .Agricul- 
turists Relief Act. Ganesh Krishnaji c. Krisu- 
NAJI. 

[LL.R. 14Bom BST* 

, S. 3, els. (z) and iz).—Suit to reaeem a 

chattel pledged — Moteahle property, redemption' 
of — Appeal — Sulordmate Judge, jartsdlctloo ///.] 
A suit for the redemption of a chattel is one fall- 
ing under cl. (ir i of s 3 of the Dekhan Agricul- 
turists Relief Act (XVII of 1879) In districts 
in which the A -t is in force this clau.->e is applica- 
ble to cases iu wuich neither party is an niiiicul- 
turist. The word ” mortgaged ” m cl. (c; oJ s. 3 
of the Act applies only to immoveable pi«>peity, 
A suit was brought to redeem an ornament pleUged 
for a sum below Hs. 500. The suit was fi,e . in the 
Court of the First '-lass Subordinate Jtnige at. 
Satara, where Act XVII of 1879 is in fotce The 
Subordinate Judge p.assed a decree for renemption 
of the pledge that though neither of 
the parties was an agriculturist, the case fell 
under Chapter II of the Act, and no appt-al lay 
against the decree of the Subordinate Juage: — 
if further, that the Special Judge hadrevi- 
sioual jurisdictiu.i iu the matter. KaSHIRAM Mul- 
CHAND r. HIRANAND SURATRAM. 

[I. L. R.15 Bom. 30 

, s. 3 (3), cl. (s). — Sait to recover rent — 

Question of title incidentally decideu — .A.tLalogy 
laith the decisions under the Small Cu'u-se Courts 
jlcts — Appeal to the District Qonrt — Revision hy 
the Sgoeeial Judge — ciuhordinate Judge jurisdiction 
of. 2 In a suit to recover a sum of Rs. 50 as rent 
under s. 3 (H), cl. (x) of the Dekhan Agriculturists. 
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DEKHAN AGRICULTURISTS RELIEF 

act (XVII OF 1879), s. 3 (3), cl. (X)— 

contin nail. 

•Kelief Acfc (X\^II of 1879), a Second Class Subor- 
dinate Judg-e incidentally determined the question 
-of the plaintiff’s title to the laud for which the rent 
was cUiimet^ The point then arose as to whether 
the decision of the suit by the Subordinate Judge 
could be appealed against, or whether it was open 
to revision by the St»ecia.! Judge under 9,50 of the 
Acg . — Hfiild that although a question of title was 
inci'len tally raised and decided in the case, still 
by analogy with the decisions under the several 
Small Cause Courts Acts, the suit as brought was 
one properly falling under ci.(iiC 3 (3) of the 
DekUan Agriculturists Relief Act (XVII of 1879), 
and that no appeal lay to the District Court 
from the decree of the Subordinate Judge who 
decided the suit. Shidu ■?;. Ganesh Narayan. 

[I. L. R. 16 Bom. 128 

, s. 3, ol. 4 — Accounts — Duty of Court to 

take aocotiuts hi mode directed by Act.'\ It being 
obligatory upon the Court to take accounts in the 
mode directed in the Dekhau Agriculturists Relief 
Act (XVri of 1879), which requires annual rests^ 
and that not having been done, the decree was 
reversed by the High Court on appeal, and the 
case sent back to the lower Court to take accounts 
according to the Act. Hanmant RamchaKDRA 
V . Babaji Aeaji Deshpande. 

[I. L. R. 16 Bom. 172 

, S. 6, cl. (3). — Redemptiou^ suit for — 

Possession of a defendant not as a mortgagee - 
Suit in ejectment — Appeal — Jurisdiction of the 
District Court, 1 In a redemption suit governe I 
by the provisions of Chapter It of the Dekhan 
Agriculturists Relief Act (XVII of 1879), one 
of the defendants being sued merely as a person 
in possession : — Held, that the suit as against 
that defendant was one in ejectment. A suit iu 
ejectment is not governed by cl. (8), s 6, of the 
Dekhan Agriculturists Relie Act. and an ao- 
peal against the decree in such buit lies to the 
District Court. Sakharam r. Shripati. 

[I, L, R. 16 Bom. 183 

, s. 13, 

See Mortgage— Accounts. 

[I. L. R. 14 Bom. 19 

, S. 15D.— def as amended by Act XXII 

of \8S2. s. it). —Several mortgage bonds -Suit for 
account — Jurisdiction of Subordinate Judge.'] A 
suit brought under s. I5D of the Dekhaii Agri- 
culturists Relief Act (XVII of 1879 and XXlf of 
1882) must include all the mortgages affecting 
the land. If the total amount of the <iebt exceeds 
Rs. 500, the case does not fall under Chapter II of 
the Act. if ic exceeds Rs. 5.000 the First Class 
Subordinate Judge alone has jurisdiction, (see 
8. 21 of Act XIV of 1869). Babaji v. Hari. 

[I. L. R. 16 Bom. 351 

X—S. bZ.^Special Judge— Power of to review 
his oion order— Review, grounds of,] The Code of 


DEKHAN AGRICULTURISTS RELIEF 

ACT (XVII OF 1879), s. D3-conAudcd. 

Civil Procedure is not applicable to proceedings 
before the Special Judge under the Dckhan 
Agriculturists Relief Act (XVII of 1879). The 
Special Judge has, therefore, no jurisdiction to 
grant a review of a decree or order once made )jy 
him on the ground of the discovery of new evi- 
dence. Babaji bin Patloji v. Babaji bin 
Mahadu. 

• [I. L. R. 15 Bom. 650 

2.~S, 63, and S. 6^— Special Judge— Revt-* 
sio/iai powers — Question of fact — Crlm i nal Prncc- 
d'Ure Code (Act X of 1882), s. 435.] Utiderss. 53, 
54 of the Dekhan Agriculturists Relief Act (XVII 
of 1879) the Special Judge can interfere with 
an improper as well as an illegal decree or order. 
His revisional jurisdiction resembles that pos- 
sessed by the High Court under the Code of 
Criminal Procedure (Act X of 1882), and ought, 
if it be held to include the power of setting 
aside the deci ioti of a lower Court ou the facts, 
to be exercised only in very exceptional cases, 
Shidhu bin Subhana Jadhav v. Bali bin 
Murari Jadhav. 

[I. L. R. 15 Bom. ISO 

, S. 56. — DekJian Agrieulturists Relief Act 

Amendment Act (XXIIl of 1886), .s\ Proviso 
addpd to s, 56 of Act XVII of 1879 — /f.v applica- 
bility to instruments eweouted before it cuDue into 
force — Statute, construction o/".] The geueral rule 
is that Acts are prospective, not retrospective, in 
their operation. To this rule there are two excep- 
tions, [a) when Acts are expressly declared to be 
retrospective ; (h) when they only affect the pro- 
cedure of the Court. 'Ihe proviso addcl to s, 56 
of the Dekhan Agriculturists Relief Act (XVII 
of 1879) by Act XXIII of 1886, is nob retrospect- 
ive in its operation, as it involves nob merely a 
change of procedure, bub also a change of exist- 
ing rights. The plaintiff purchased a house 
from the defendant, who was an agriculturist, 
under a deed of sale dated 23rd June 1886. The 
deed was registered under the Registration Act 
(HI of 1877). On the Isb December 1886, the 
plaintiff sued to recover possession of the house. 
The defendant pleaded that the sale-deed was in- 
valid for want of consideration. Both the lower 
Courts rejected the claim on the ground that the 
sale-deed not having been executed according to 
the provisions of s 56 of the Deklian Agricul- 
tm-ists Relief Act (XVII of 1879) was inadmis- 
sible and inoperative. In second appeal it was 
contended for the plaintiff that, as the amending 
Act XXIII of 1886 came into force after the iusth 
tution of the suit, but before the suit came to a 
hearing, the plaintiff was entitled bo the benefit of 
the proviso added to s. 56 by the amending Act, 
whereby it was provided that 8.56 was not to 
apply to instruments which were duly registered 

under the Indiau Registration Act (III of 1877); 

Held, that the proviso to s. 65 of Act XXIIX of 
1886 did not apply, a.s it was not retrospective. 
Javanmal Jitmal V , Muktabai, 

[L L. R. 14 Bom 516 
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DELAY CAUSED BY ACT OF COURT. 

See Limitation Act, 1877, s. 22. 

[I. L. R. 17 Bom. 29 

See Parties— Adding- Parties to Suits 
—Plaintiffs. 

[I. L. R. 17 Bom. 29 

DELIVERY. 

See Contract — Construction of Con- 
tracts. 

[I. L. R. 16 Bom. 338 

DELIVERY ORDER. 

See Contract— Construction op Con- 

T’P A PTQ 

[I. L. R. 21 Calc. 173 

DEO ESTATES ACT (IX OF 1886), s. 1. 

See Chota Nagpore Encumbered 
Estates Act, s. 3 

[I. L. R. 20 Calc. 609 

See Statutes, Construction of. 

fl L. R. 20 Calc. 609 

DEPOSIT OF ARREARS OF RENT. 

See Bengal Tenancy Act, s. 174. 

fl. L. R. 18 Calc. 231, 255 

DEPOSIT OF COSTS OF APPEAL. 

See Appeal to Privy Council— Prac- 
tice AND Procedure. 

[I. L. R. 14 Mad. 391, 392 note 

DEPOSIT OF TITLE-DEEDS. 

See Limitation Act, 1877, Art. 147. 

[I. L. R. 14 Bom. 269 

EquitaUe mortgage — Tmiufer of Property Act^ 
s.h’d — Deposit of title-deeds in Calcvtta — Ivimove- 
able property in mofnssil.'] It is not necessary 
to the validity of a mortgrage by deposit of title- 
deeds under s. 59 of the Transfer of Property Act 
(IV of 1882), that the property to which the title- 
deeds relate should be situated within the limits 
of one of the towns where such mortgages are al- 
lowed. Varden Seth Sam v. Lnehpathy JRoyjee 
Lallah, 9 Moo. I. A. 303 ; and Manekji Framji v. 
Rustoinjl Naseo'wanji Mistry, I. L. R. 14 Bom. 269, 
referred to. Madho Das r. Ram Kishen. 

[I. L. R. 14 All. 238 

DEPOSIT WITH BANK. 

See Contract — Conditions Precedent. 

[I. L. R. 14 Bom. 498 

DEPOSITARY. 

See Limitation Act, 1877, Art. 145. 

[I. L. R. 18 Calc. 234 

DEPOSITION SIGNED BY WITNESS. 
See Limitation Act, 1877, s. 19. 

fl. L. R. 16 Mad. 220 


DEPOSITIONS. 

See Cases under Evidence— Criminal 
Ca ses— Depositions. 

DEPUTY COLLECTOR, JURISDICTION 
OF. 

Madras Pent Pecoi'ery Act [Mad reus Act VIII 
of 1865). s. 49 — Suit for restoration of specific 
moveable property,] A ryot ‘brought a suit in 
the Court of a Deputy Collector us under the 
Rent Recovery Act, praying for the release from 
attachment and the restoration to him of ce'-tain 
moveable property, and for some otiier siib>idiary 
relief : — i7W(rZ. tha the Deputy Colle'.dor hai no 
jurisdiction to entertain the suit umler the Rent 
Recovery Act. s 49. Rajah of A^en^katagiri 
V , Yerra Reddi. 

[1. L. R. 16 Mad. 323 

DEPUTY COMMISSIONER OF POLICE, 
POWER OF. 

See Calcutta Police Act, s. 5. 

[I. L. R. 20 Calc. 670 

DESERTION. 

See Burmese Lavt— Divorce. 

[I. L. R. 19 Calc. 469 

See Hindu Law— Husband and Wife. 

[I. L. R. 13 All. 126 

DIRECTORS, REFUSAL OF, TO REGIS- 
TER SHARES. 

See Company— Transfer of Shares 
AND Rights of Transferees. 

[I. L. R. 16 Bom. 80, 398 

DISABILITY TO CONTRACT. 

See Specific Performance— Specific 
Performance Allowed. 

[I. L. R. 17 Oalc.223 

DISAFFECTION, EXCITING. 

See Penal Code, s. 124A. 

[I. L. R. 19 Calc. 36 

DISAPPROBATION OF ACTS OF GOV- 
ERNHENT, EXPRESSION OF. 

See Penal Code, s. 124 A. 

[I. L. R 19 Calc. 36 

DISCONTINUANCE OF POSSESSION. 

See Cases under Limitation Act, 1877, 
Art. 142. 

DISCOVERY. 

See Cases under Inspection of Docu- 
ments. 

See Interrogatories. 

[I. L. R. 17 Calc. 840 



( 316 ) 


( 315 ) 


DIGEST OF CASES. 


DISCRETION OF COURT. 

See Appeal— Costs. 

[I. L. R. 16 All. 333 


See Co-Sharers— Enjoyment of Joint 
Property. 

, [I. L. R. 12 All. 436 


See Declaratory Decree, Suit for— 
Adoptions. 

[I. L. R. 17 Calc, 933 

See Evidence— Civil Cases— Second- 
ary Evidence — Lost or De- 
stroyed Documents. 

[I. L. R. 19 Calc. 438 

:See Interest— Omission to Stipulate 
FOR OR Stipulated Time has 
Expired. , 

[I. L R. 20 Calc. 360 


See Limitation Act, 1877, s. 5. 

[I. L. R, 14 Mad. 81 

.See Minor— Custody of Minors. 

[I. L R. 12 All. 213 


See Oaths Act, s. 1L 

[1. L. R. 14 All. 141 

See Paedanashin Women. 

[I. L. R. 21 Calc. 588 

See Par sis. 

[I L. R. 17 Bom. 146 


See Probate— To whom Granted. 

[I. L, R. 21 Calc. 195 

See Receiver. 

[I. L. R. 13 Mad. 390 

See Sanction to Prosecution— Dis- 
cretion IN Granting Sanction. 

[I. L. R. 15 Mad. 224 


See Security for Costs— Appeals. 

[I. L. R. 17 Calc. 512, 516 

See Special Appeal— Other Errors 
OF Law or Procedure— Wit- 
nesses. 

[I. L. R. 20 Calc. 740 

See Witness— Summoning and At- 
tendance OF Witnesses. 

[I. L. R, 20 Calc. 740 

DISHONOUR. 

See Bill of Exchange. 

[I. L, R. 19 Calc. 146 

, Notice of. 

See Hundi. 


DISMISSAL OF SUIT. 

See Court-Fees Act, ss. 10, and 11. 

[I. L. R. 12 All. 129 

See Court-Fees Act, s, 2S. 

fl. L. R. 12 All. 129 

See Pauper Suit— Suits. 

[I. L. R. 15 Bom. 77 

See Practice — Civil Oases — Stay op 
I’roceedings. 

[I. L. R. 21 Calc. 561. 
DISQUALIFICATION. 

— of Assessor. 

See Land Acquisition Act, s. 19. 

[I. L. R. 17 Bom. 299 

of Magistrate or Judge. 

See Magistrate, Jurisdiction of— 
General Jurisdiction. 

[I. L. R. 15 Mad. 83 
[I. L. R. 15 All. 192 
[1. L. R. 14 Bom. 572 
[I. L. R. 20 Calc. 867 

to inherit. 

* See Estoppel— Estoppel by Conduct. 

[1. L. R. 18 Calc. 341 

See Hindu Law— Inheritance— Divest- 
ing OF, Exclusion prom, and 
Forfeiture of Inheritance. 

[L L. R. 18 Calc. Ill 
[I. L. R. 12 All. 530 

See Hindu Law — Stridhan— Descrip- 
tion AND Devolution of Stri- 
dhan. 

[I. L. R, 18 Calc, 327 

See Hindu Law— Widow— Disqualifi- 
cation— Unchastity. 

[I. L. R. 17 Calc. 674 

DISTRAINT. 

See Jurisdiction of Civil Court— 
Rentand Revenue Suits,N,-W.F. 

[1. L. R. 12 Ail. 409 

, Notice of. 

See Madras District Municipalities 
Act, s. 103. 

[1. L. R. 14 Mad. 467 

See Theft. 

[I. L. R. 16 Mad. 364 

, Power of. 

See Madras District Municipalities 
Act, s. 103. 

£1. L. R. 14 Mad. 467 

, Right of. 

Madras Rent Recovery Act, s, 1. 

[I, L. R. 16 Mad. 40 


[I.L. R. 14 Mad. 470 
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DISTRICT JUDGE, DUTY OF. 

See Transfer of Civil Case. 

[I. L. R. 14 All. 531 

DISTRICT JUDGE, JURISDICTION OF. 

See Appeal— Costs. 

[I. L. R. 16 Bom. 241 

See Appeal — Execution of Degree — 
Parties to Suit. 

[1. L. I?. 17 Bom. 49 

• See Appeal— N.-W. P. Acts. 

[I. L. R. 13 All. 364 

See Bengal Tenancy Act. s. 93. 

[I. L. R. 20 Calc. 881 

See Bom BAX Civil Courts Act, s. 16. 

[I. L. R. 16 Bom 277 

See Dekhan AGiucuLTiiRisTS Relief 
Act, s. 3. 

[I. L. R. 16 Bom. 128, 183 

See False Evidence. 

[I. L. R. 20 Calc. 724 

See Letters of Administration. 

[I. L. R. 17 Bom. 689 

See Probate— Jurisdiction op Dis< 
trict Court. 

[I. L. R. 17 Bom. 686 

See Right of Suit— Charities. 

[I. L. R. 14 Mad. 186 

[I. L. R. 15 Mad. 241 

[I L. R. 15 Bom. 148 

Valuation op Suit— Appeals. 

[I. L. R. 13 Mad. 520 

[I. L. R. 14 Mad. 462 
[I. L. R. 15 Mad. 69, 181 

[I. L. R. 16 Mad. 326 
[I. L. R. 13 All. 320 

Proeediu'e Code Amendment Act (X of 
X888 ) — Appeal from order passed after Act came 
into force in proceedings eommenoed 'before it loas 
in operation.] A District; Judge has jurisdiction 
to hear the appeal from an order passed after the 
1st of July 1888, under the Civil Procedure Code 
Amendment Act of 1888, although the execution 
proceedings in the course of which the order was 
made were commenced before that date. Bagal 
Chunder Mookerjee V , Rameshur Mundul. 

[I. L. R. 18 Calc. 496 

2.-^Civil Procedure Gode^ 1882, 5. —Jurisdic- 
tion of District Judge to try case which should 
have been instituted in Subordinate Judge's Court.] 
S. 16 of the Civil Procedure Code does not prevent 


DISTRICT JUDGE, JURISDICTION OF 

— continued. 

a District Judge from trying a suit which ought 
properly to have been instituted in the Court of a 
Subordinate Judge. NidliiLal v. Mazhar Husain, 

I L. R. 7 All. 230, and Matra Mondal v. Hari 
Mohan Mullich. I. L. R. 17 Calc. 15^ followed. 
Augustine v. Medlycott. 

[I. L. R. 15 Mad. 241 

S. — Civil Po'oeednre Code. 1882, s. 3.31 — Bombay 
Civil Courts Act {XIV of 1869), s. 8 — Appeal 
from order under s. 331.J A obtained a decree in 
the Court of a First Class Subordinate Judge for 
possession of property worth more than Rs. .5,000. 
In executing this decree against a portion of the 
property awarded, which was worth Es, 120. A 
was resisted by D, who claimed to hold the pro- 
perty uudfir a title adverse to the judgment- 
debtors. Ms claim was thereupon numbered 
and registered as a suit under s. 331 of theCo^le of 
Civil Procedure (Act XIV of 1882). The First 
Class Subordinate Judge, who investigated the 
claim, ordered Hs obstruction to be removed and 
the property to be put into A's possession. D ap- 
pealed against this order : — Held, that the appeal 
lay to the District Judge under Act XIV of 1869, 
the subject-matter of the claim being less than 
Rs. 6.000. Moulakhan V. Gortkhan. 

[I. L. R. 14 Bom. 627 

A— Bombay Civil Courts Act (XIV of 1869), 

5. 17 — Reference by District Judge to Assistant 
Judge— Jurisdiction of Assista7i,t Judge on case so 
referred.] A District Judge referred for trial an 
appeal to bis Assistant Judge under s. 17 of the 
Bombay Civil Courts Aec (XIV of 1869). The 
Assistant Judge dismissed lu • ;n)peal for default 
of the appellant’s (defendants; a[>pearance on 
the day fixed for hearing. An application was 
afterwards made to the Assistant Judge for the 
readmission of the appeal, but he refused the 
application. A similar application was then made 
to the District Judge He granted the applica- 
tion and ordered the appeal to be readmitted to 
the file. The appeal was then heard and decided 
by the Assistant Judge, who reversed the lower 
Court’s decree. On appeal by the plaintiff to the 
High Court : — Held, that the order of the District 
Judge readmitting the appeal was ultra vires. 
By the reference under s. 17 of the Bombay Civil 
Courts Act XIV of 1869 the Assistant Judge ac- 
quired full jurisdiction to try the appeal accord- 
ing to the procedure laid down by the Civil 
Procedure Code of 1882. The Assistant Judge had 
jurisdiction, under s. 658 of the Code, to entertain 
the application for readmission, and his order 
refusing to readmit was not subject to reversal or 
review by the District Judge, The order of the 
District Judge readmitting the appeal was made 
without jurisdiction, and the proceedings subse- 
quent thereto were also without jurisdiction and 
invalid. Sakharam Lakshman v. Govind Joti. 

[I. L. R. 15 Bom. 107 

b.—Aet IX of 1861, ss. 1, 3, ^ — Civil Procedure 
GodCy s. 17.j An application was made to the 
District Judge of Allahabad, under s. 1 of Act 
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DISTRICT JUD&E, JURISDICTION OF 

— conGluded. 

IX of 1S61. by a. relative of a minor, alleging- 
that the minor had, by the acts and wiuh the 
connivance and assistance of the defendants, at 
Allahabad, been removed from the plaintiff’s 
custody and guardianship at Allahabad, and pray- 
ing for the minor’s restoration thereto. At the 
time when the application was made, the minor 
was at Lahore: — Held that, under ss. 1 and 4 of 
Act IX of 1®61, read with s. 17 of the Civil Proce- 
dure Cod the application was cognizable by the 
District Judge of Allahabad, where the cause of 
action arose; and that, even apart from s. 17 of 
the Code, the minor having been in the custody 
and guardianship of a person within the juris- 
diction of the Judge of Allahabad, that officer 
had full jurisdiction to deal with the application 
Sarat Chundra Chakarbati V . Forman. 

[I, L. R. 12 All. 213 

6. — Bengal, JSd.-W. P. ayid Assam Givil Courts 
Act, ss. 23, 24 — Exercise hg Snhordbiato Judge oj 
jurisdiction of District Court — Aiopeul — Act XL 
of 1858.] The words in s. 24 of the Bengal Civil 
Courts Act (XII of 1887) subject to the rules ap- 
plicable to like proceedings when disposed of by 
the District Judge,” include the rules relating to 
appeals. Therefore orders passed under that section 
by a Subordinate Judge in proceedings under the 
Bengal Minors Act (XL of 1858) transferred to 
him under s. 23 (2) (jb) of the former Act. are 
appealable to the High Court and not to the Court 
of the District Judge. Sohna v. Khalak Singh. 

[I. L. R. 13 All. 78 

'7.—Land Acquisition Act (X of 1870), s 55 — 
Deference by a Colleotor.'\ A Collector is not 
competent to refer, nor a District Judge to decide, 
any question arising under Laud Acquisition Act, 
s. 66. Ramalakshmi ‘i\ Collector op Kistna. 

[I. L. R. 36 Mad. 321 

8. — GuardUins and Wards Act {VIII of 1890), 
ss. 41 and h\~ Agipllea.biUty to guardians who 
had ceased to be such before the Act came into 
force.] The Guardians and Wards Act (YITI of 
1890) does nob apply to guardians whose powers 
had ceased by reason of their wards having at- 
tained majority, or otherwise, prior to the passing 
of the Act. The word ‘ guardian ’ in s. 51 of the 
Act means a guardian who was such at the time 
the Act came into force. A was appointed a 
guardian of B^s property under the Bombay 
Minors Act, XX of 1864. B attained majority in 
1886. In 1892 B applied to the District Judge 
for an order directing A to deliver to B his pro- 
perty together with the accounts relating thereto 
The District Judge made the order, as asked for, 
under s. 41, cl, 3 of Act VIII of 1890: — Held, 
that the District Judge had no jurisdiction under 
Act VIII of 1890 to make the order in question, 
as A had ceased to be a guardian before the Act 
came into force. Yallabdas Hirachand v, 
Krishnabai. 


DIVESTING OF ESTATE. 

See Hindu Law — Adoption — Effect 
OP Adoption. 

[X. L. R. 18 Calc. 69, 385 

See Hindu Law — Inheritance — 
Divesting op, Exclusion from, 
and Forfeiture of, Inheritance. 

[I. L. R. 19 Calc. 289 

DIVORCE. ‘ 

See Burmese Law— Divorce. 

[I. L. R. 19 Calc. 469 

, Plea of. 

See Maintenance, Order of Criminal 
Court fob. 

[I. L. R. 15 All. 143 

, Suit for. 

See high Court, Jurisdiction op — 
High Court, Bombay— Civil, 

[I. L. R. 16 Bom. 136 

DIVORCE ACT {IV OF 1869). 

--Evidence of marriage.] The bare assertion of 
a petitioner under Divorce Act, 1869, is not suffi- 
cient proof of her marriage to satisfy the require- 
ments of that Act. Rathnammal v. Manikkam. 

[I. L. R. 16 Mad. 455 

1. — s. 2. — Application of Act — Non- Christian 
marriage''— Conversion to Christianity — Native 
Converts Marriage Dmolutlon Act {XXI of 1866), 
ss. 4. 5. 7, 8, 9. 10, 15, 16.] The petitioner and 
the respondent were married while professing the 
Hindu faith, and afterwards became converts to 
Christianity. The petitioner subsequently jipplied 
for dissolution of the rr'arriage on the ground of 
his wife’s adultery : — Held that, being a person 
professing Christianity at the time of presenting 
the petition, he was entitled to a dissolution of 
the marriage under the provisions of the Indian 
Divorce Act (lY of 1869). It is clear from the 
provisions of the Native Converts Marriage Dis- 
solution Act (XXI of 1866) that a non-Christian 
marriage is not dissolved by the mere fact of the 
conversion of one or both of the parties to Chris- 
tianity. and may therefore be dissolved in accord- 
ance with the provisions of Act lY of 1869. 
Gobardhan Dass V . Jasadamoni Dassi. 

[I. L. R. 18 Calc. 252 

2. — s. 2. — Native Christian— Hindu convert to 
Christianity .] A pariah, who had been converted 
to Christianity, presented a petition of divorce 
under Act IV of 1869 on the ground of adultery 
committed by his wife before his conversion 
Held, that the Court had no jurisdiction to enter- 
tain the petition. Perianayakam v. Pottu- 

KANNI, 


[I. L. R. 17 Bom, 566 


[I. L. R. 14 Mad. 382 
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DIVORCE ACT (IV OF lSQ<^)~--conthmecl, 

, s. 14, and ss. 3 and V7.— Decree tased 

'merely on admissions and loitlumt recording evi- 
dence —Gollusion.] A decree for dissolution of 
marriage cannot be made merely on admissions 
and without recording any evidence. Bai Kanku 
m Shiva Toya. 

[I. L. R. 17 Bom. 624 

1. — s. 16. — Divorce^ snit for — Decree alsohite — 
Kotiee of ayypUcatlon to niahe decree ahsolvte — 
Practice.'] When a decree nki has been serve 1 
on the respondent in a divorce suit, it is not 
necessary to give him notice of an application to 
mahe such decree absolute. Gomes v. Gomes. 

[I, L. R. IS Calc, 443 

2. — S. 16. — Decree, absolute appllcatioyi for — 
Decree nisi non-service of—J\'otice of application — 
Practice.] In an application to have a decree j 
oiisl made absolute, where it appeared that the 
decree had been passed eX' parte, after the original 
summons had been personally served* on the re* 
spondent, and that, owing to this, the petitioner 
being unable to discover the whereabouts of the 
respondent who had left Calcutta immediately 
after the decree was passed, no copy of the decree 
had been served on him, or notice of the applica- 
tion given him: — that sufficient cause was 
shown for the decree being made absolute, not- 
withstanding it had not been served, or notice of 
the application given, and the decree was made 
absolute accordingly. Hunter r. Hunter. 

[I. L. R. IS Calc. 539 

3. — s. 16, cl. (c). — Intervenor ^ Proeedure 
after decree nisi on ayplication hy respondent for 
liberty to] intervene,] A wife sued for dissolu- 
tion of her marriage on the grounds of her hus- 
band’s adultery and cruelty. The respondent did 
not appear or file an answer, and the case was 
heard ex parte and resulted in a decree nisi being 
passed. Subsequently, and before the decree was 
made absolute, the respondent applied for liberty 
to intervene under the provisions of cl. {o), s. 16 
of the Divorce Act, the application being based 
on affidavits alleging, inter alia, collusion on the 
part of the petitioner : — following King v. 
King. I. L. R. 6 Bom. 416, that the respondent 
could not be allowed to intervene or be heard 
when the decree came on to be made absolute, but 
that the affidavits should be filed, and that notice- 
should be given to the petitioner that the decree 
would not be made absolute until the matter set 
out in the affidavits as regarded the collusion had 
been cleared up. Stephen r, Stephen. 

[I. L. R. 17 Calc. 570 

, ss. 18, 19 (2). 

Bee Marriaue. 

[I. L. R. 17 Calc. 324 

, s. 36. — Alimony pendente lite—isfett in- 
come— Allowable deductions — Gliange of cireuni- 
stanees.] A petition by a wife — petitioner in the 
one and respondent iu the other of two cross- 
suits (matrimonial) — for an increase of alimony 
was treated by consent on appeal as a petition for 

W, D 


DIVORCE ACT (IV OF concluded, 

alimony. It appeared that the respondent was in 
receipt of a salary from Government which was 
subject to deductions on account of the pension 
and annuity funds, that his circumstances were 
involved, and he had agreed with his creditors to 
discharge his liabilities by certain instalments, 
that as part of such agreement he was keeping 
up a policy of insurance on his life, and that he 
was maintaining and educating three children in 
England, but that his salary had increased since 
the order first made for alimony : — Held, that the 
respondent was entitled as of right to have only 
the deductions on account of pension and annuity 
funds taken into consideration in the computation 
of his nett income. In this case, however, the 
Court in the exercise of its discretion took into 
consideration the expenses the respondent was 
put to in maintaining his children, and also the 
arrangement he had made for liquidating hia 
debts, Quaere . — Whether the Court has power to 
increase or diminish an allotment of alimony 
made Ute on account of change of cir- 

cumstances ? R. 'V.. R. 

[L L. R. 14 Mad. SS 

s. 42. 

See Custody op Child. 

[I. L. R. 18 Calc. 473 

DOCUMENT. 

, Alteration of— 

Contract — Alteration of Con- 
tracts— Alteration BY Party. 

[I. L. R. 15 Mad. 70 
[I. L. R. 15 Bom. 44 

, Construction of— 

See License. 

[I. L. R. 16 Mad. 280' 

, Filed with plaint, copy of— 

See Stamp Act, 1879, Sen. I, Art. 22. 

[I. L. R. 15 Bom. 687 

, Loss of— 

See Onus Probandi — Possession and 
Proof op Title. 

[I. L. R. 18 Calc. 201 

, Suit to cancel or set aside. 

Sec Cases under Limitation Act, 1877, 
Art. 91. 

See Valuation of Suit— Suits. 

[I. L. R. 15 Mad. 294 

, Summons to produce. 

See Inspection of Documents— Crimi- 
nal Cases. 

[I. L. R. 19 Calc. 52 

DOCUMENTS, AFFIDAVIT OF. 

See Practice — Civil Cases — Inspec- 
tion AND Production of Docu- 
ments. 

[I. L. R. 20 Calc. 587 

11 



( 323 ) 


DIGEST OE CASES. 


( 321 ) 


DOMICILE. 


EASEMENTS ACT (V OF 1S82). 

Bee Prescription — Easements— Eight 
OF Way, 

n L. T?.. t4 All. 185 


DONATIO MORTIS CAUSA. 

^ee Trust. 

[I. L. R. 17 Calc. 620 

DOWER. 

Bee Mahomedan Law— Dower. 

Bee Destitution of Conjugal Rights. 

[I, L, R. 17 Calc. 670 

DRAWBACK. 

Bee Bombay Municipal Act, 18S8, s. 158. 

[I. L. R. 17 Bom. 394 

DRAWER, LIABILITY OF. 

Bee Bill op Exchange. 

[I. L. R. 19 Calc. 146 
[I. L. R. 15 Bom. 267 

DUMBNESS. 

Sec Estoppel— Estoppel by Conduct. 

[I. L. R. 18 Calc. 341 

See Hindu Law— Stridh an— Descrip- 
tion AND Devolution of Stri- 

DEAN. 

[I. L..R. 18 Calc. 327 

DURESS. 

See Will— Construction, • 

[I. L. R. 20 Calc. 15 

EASEMENT. 

See License, 

[I. L. R. 16 Mad, 280 
Bee Limitation Act, 1877, s. 26. 

[I.L. R. 14 Bom. 213 
[I. L. R. 16 Bom. 592 

Bee Limitation Act, 1877* Art. 144—- 
INTEP.EST IN Immoveable Pro- 
perty. 

[I. L. R. 16 Bom. 353 

Bee Cases under Prescription — Ease- 
ments. 

Bee Right of Way. 

[I, L. R. 16 Bom. 552 
[I. L. R. 17 Bom. 648 
[I.L.R. 15 All. 270 

^Easements Act {V of 1832),.?. riqld 

ill Binctli CanariL— Possession, rirpit it).] The kumU 
light of landholders in South Canara is not an 
easement, but a right exercised over Government 
waste by permission of ^ Government, and it does 
not entitle the landholder to a decree for posses- 
sion. Nagappa i'. Subba. 

[I. L. R. 16 Mad. 304 


Bee Right of Way. 

[I. L. R. 15 All. 270 

, s. 24. 

Prescription — Easements— Rights 
' CONCERNING Water. 

[I. L. R. 15 Mad. 286 

, ss. 52j 56. 

Bee License. 

[I. L. R. 16 Mad. 2S0 

EJECTMENT. 

, Decree for, and for mesne profits. 

See Valuation of Suit— Appeals. 

[I. L. R. 16 Mad. 310 

, Liability to. 

See Bengal Tenancy Act, s. 3. 

[I. L. R. 17 Calc. 45 
Bengal Tenancy Act, s. 5. 

[I.L. R. 20 Calc. 70S 

, Suit for. 

See Bengal Tenancy Act, s. 188. 

[I. L. R. 19 Calc. 541 

Bee Df>khan Agriculturists Relief 
Act, s. 3. 

[I. L. R. 16 Bom. 183- 
Bee Estoppel— Estoppel by Conduct. 

[I. L. R. 15 All. 189 

Bee Hindu Law — Pa rtition — Parti- 
tion OF Portion of Property. 

[I. L. R. 16 Mad. 98 

Bee Jurisdiction of Civil Court — 
Rent and Revicnue Suits, N.W.P. 

[1. L R. 12 All. 419 
[I. L. R. 14 All. 223 

See Landlord and Tenant— Altera- 
tion OF Conditions of Tenancy 
—Erection of Buildings. 

[I. L. R. 15 Bom. 71 

See Cases under Landlord and Ten^ 
ANT— Ejectment. 

Sec Limitation Act, 1ST7, Art. 47. 

[I. L. R. 19 Calc. 646 

Bee Onus Probandi— Landlord and 
Tenant. 

[I. L. R. 15 Mad. 95 
[I.L. R. 16 Mad 271 
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EJECTMENT — coRoluded, 

See 0^"us Pbobandi—Possession and 
Pkoof op Title. 

[I. L. R. 12 All. 46 

See Eecbiver. 

[I. L. R. 18 Calc, 477 

See Specific Relief Act, s, 9. 

[I. L. 13 All. 537 

See Valuation of Suit— Appeals. 

[I. L. R. 15 All. 363 

See Valuatton of Suit— Suits. 

[I. li. R. 15 All. 63 

t. — Eight to hrlng ejectment suit — Suit hy lessee 
'ivlhile lessor is out of possession.'} A lessee is en- 
titled to maintain a suit for ejectment ag'ainst the 
party in possession, notwithstanding the fact that, 
at the date of The lease, his lessor was not in pos- 
-session of the property. Prankrishna JDey v. 
Piswaindhar Sein, 2 B. L. R. A. 0. 207, and fiery 
V. Kristo Mohun Bose, L. R. II. A. 76, referred 
to. Achayya r. Hanumantrayudu. 

[I. L. R. 14 Mad. 269 

2. — Bight of occupancy , transfer of— Suit forpos- 
.■session dy one wrong-doer against another — First 
and second mortgages of occupancy holding— Suit 
hy second mortgagee to eject first mortgagee in pos- 
session.} Where an oocnpancy holding was mort- 
gaged under two successive mortgage>deeds to 
different parties, and the mortgagees under the 
first inortgage having been put in possession, the 
mortgagees under the second mortgage sued to 
eject "them : — Held, that bothparties beingwrong- 
doers, inasmuch as both mortgages were illegal, the 
defendants, who were in possession, had a right, 
as against the plaintiffs, to retain possession. Usup 
Rhan r. Sarvan. 

[I. L.R.13 All. 403 

ELECTION. 

, Doctrine of. 

See Hindu Law— Will— Construction 
—Election, Doctrine of. 

[I. L. R. 14 Bom. 438 

See Hindu Law— Will— Construction 
—Survivorship. 

[I. L. R, 15 Bom. 443 

— , List of candidates at. 

See Calcutta Municipal Consolida- 
tion Act, s. 31. 

[I. L. R. 19 Calc. 192, 195 note, 198 
.EMBLEMENTS. 

Bee Sale in Execution of Decree- 
Purchasers, Rights of— Emble- 
ments. 

[I. L. R.13 Mad. 35 


ENCROACHMENT. 

See Landlord and Tenant— Accretion 
to Tenure. 

> [I. L. R. 16 Bom. 552 

, on vacant land. 

See Possession — Adverse Possession, 
[I. L. R. 16 Bom. 338 
See Right op Way. 

[L L. R. 17 Bom. 648 

— Legal rights of owner of land— Owner not com- 
pellable to accept compensation instead of removal 
of encroaoliment.} In a suit to recover land 
adjacent to a temple belonging to the defendants, 
on which land the defendants had encroached by 
building verandahs, the lower Courts found that 
the land sued for was the property of the plaintiff 
subject to the defendants’ right of access to the 
temple, and directed the defendants to pay com- 
pensation to the plaintiff for the encroachment. 
The plaintiff appealed to the High Court '.—Held, 
that the land being found to he the plaintiff’s, the 
Courts could not compel him to part with his 
legal rights and accept compensation against his 
will, however reasonable it might appear to be. 
The defendants were accordingly ordered to re- 
move the verandahs complained of and to restore 
possession of the land to the plaintiff. Govind 
Venkaji V , Sadashiv Bharma Shet. 

[I. L. R. 17 Bom. 771 

ENDORSEMENT. 

See Bill of Exchange. 

[I. L. R. 15 Bom. 267 

See Evidence — Parol Evidence — 
Varying or contradicting 
AVritten- Instruments. 

[1. L. R. 14 Bom. 472 
Bee Registration Act, s. 17. 

[I. L. R. 14 Bom. 472 

of transfer on "bond. 

See Stamp Act, 1879, s. 13. 

[I. L. R. 17 Bom. 687 

ENDOWMENT. 

See Act XX of 1863. 

[I. L. R. 19 Calc. 275 
[I. L. R. 14 Mad. 103 

See Grant— Construction of Grants. 

[I. L.R. 15 Bom. 625 

See HinduLaw— Custom— Endowment. 

[I. L. R. 14 Bom. 90 

See Cases under Hindu Law— Endow- 
ment, 

See Cases under Mahomedan Lav7 — 
Endowment. 
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ENDOWMENT— 1 
See Malabar Law— Endowment. . 

[I. L. R. 14 Mad. 153 

Pbobandi— Deeds, Suits to 
Enforce or Set Aside. 

[I. L. R. 18 Calc. 545 ! 

Right of Suit — Endowments, 
Suits relating to. 

[I. L. R. 13 Mad. 277 

See Small Cause Court, Mofussil — 
Jurisdiction — Endowment. 

[I. L. R. 14 All. 413 

See Trust. 

[I. L. R. 15 Bom. 625 

EnfraiioMsement of. 

See Right of Suit— Office or Emolu- 
ment. 

[I. L. R. 15 Mad. 284 

Representation of. 

See Certificate of Administration- 
Right to Sue or Execute De- 
cree without Certificate. 

[I. L. R. 20 Calo. 103 

— SxiGcession 'hi management of math — IleVglous 
Encloicments Act {XX of 1863), ss, II, IS — Want 
of ascetlcisni of gnir ado si — Hcmoval of parades I — 
Eovni of decree— Gi i:il Procedure Code, ss. 13, 43, 
639 — Bight of snilt — Bes Judicata — Belinquish- 
ment or oQuission to sue for ■portion of da imd\ Tlie 
plaintiff, the zemindar of Sivagungca, sued in a 
Subordinate Court to remove the defendant from 
the office of head of a omitli. The defendant was 
a married man living with his wives and children, 
whom he maintained with the produce of the 
property of the muth, and it appeared that he 
had failed to perform the ceremonies of the insti- 
tution. The muth in question came into existence 
under a deed of endowment or “charity grant,” 
whereby the first zemindar of Sivagunga granted 
land to his guru, for the erection and maintenance 
of a 'oiutli and the performance of certain reli- 
gious exercises in perpetuity, and provided that 
the head of the muth should be of the line of 
disciples of the original grantee whose spiritual 
family he desired to perpetuate. In 1867 a pre- 
decessor in title of the plaintiff had sued un- 
successfully to recover certain property of the 
ninth from the defendant, alleging another cause 
of action than his status as a married man and 
his misappropriation of the inuth property ; and 
in that suit it was established that the head of 
ihe muth for the time being had the right to ap- 
point his successor and that such appointment 
was not subject to confirmation by the zemindar. 
No sanction had been obtained for the institution 
of the present suit. It appeared that the trusts 
of the onutJi had been violated and the income 
misapplied, and that there was no qualified disciple 


ENDOWMENT— 

in whom the right of succession had vested, and 
that the members of the plaintiff’s family were- 
the only persons interested in the appointment : — 
Held, (1) that the jurisdiction of the Subor- 
dinate Court was not ousted by Act XX of 1863, 
since the trusts of the institution were in the 
nature of private trusts ; (2) that sanction under 
s. 539 of the Civil Procedure Code was not a pre- 
requisite of the suit for the same reason (3) that 
the suit was *riot barred by limitation, its object 
being to prevent a specific endowment from being_ 
diverted from its legitimate object and to re-attach 
it to that object ; (I) that the suit was not barred 
under s. 13 or s. 43 of the Civil Procedure Code ; 
(5) that the proper decree was (1) to declare the 
plaintiff’s right to appoint a qualified person with 
the coucurrence of the rest of his family ; (2) tO' 
direct him to do so within a given time, failing 
which the suit should stand dismissed with costs. 
If such appointment was made, notice should be 
given to the other members of the plaintiff's 
family before*ib was confirmed : if such appoint- 
ment were confirmed, the property should be 
- directed to be delivered to the person appointed to 
be administered in accordance with the trusts and 
usage of t)ie ninth. Semhle : ihtit the g) a rad esi or 
head of the ninth might be a married man, provid- 
ed he had been duly initiajed. Sathappayyar 
V . Pert ASA MI. 

[I. L. R. 14 .Mad. I 

ENGLISH LAW. 

See Limitation Act, 1877, s. 26. 

[I. L. R, 14 Bom. 213- 

, Modification of. 

Sec Right op Way. 

[I. L. R. 16 Bom. 55^ 

1 . — Const miction of Statutes— Buie as to Sta- 
tutes afecting the Cruiivi — Profit a gn'cndre— 
Bight of gjastur age in Bomhay Presidency — Pri-^ 
scrigition.} The rule of construction according ts 
which the Crown is not affected by a Statute, 
unless specially named in it, applies to India. 
The rule of English law that a claim to a profit 
a gyrendre cannot be acquired by the inhabitants 
of a village either by custom or prescription, 
does not apply to a right of pasturage claimed by 
a village in the Presidency of Bombay as against 
the Government. The right of free pasturage 
has always been recognized as a right belonging 
to certain villages, and must have been acquired 
by custom or prescription. Secretary" of Statu 
FOR India n . Mathurabhai. 

[I. L. R. 14 Bom. 213 

2. — Law of attainder — Law in force in Indiad] 
Per cur. — The English law of attainder did nob 
apply in India in 1783. Papamma v. Yenhatadri 
Appa Rau. Narasimha Appa Rau V . Venkata- 
DRi Appa Rau. 


[I. L. R. 16 Mad. 384t 
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.:enhanoement of rent, gou 

1. Liability to enEan cement ... 329 

See Landlord and Tenant — Nature 
OP Tenancy. 

[I. L. R. 17 Bom. 475 

See Service Tenure. 

[I. L. R. 14 Mad. 365 

, Agreement for. 

See Bengal Tenancy Act, s. 29. 

[I. L. R. 18 Calc. 333 

, Suit for. 

See Bengal Bent Act, 18G9, s. 31. 

[I. L. R. 20 Gale. 498 

See Bengal Tenancy Act, s. 1S8. 

[I. L. R. 17 Calc. 695 

[I. L. R. 19 Calc. 593 

See Bombay Land Revenue Act, ss. 85, 

86 . 

[I. L. R. 16 Bom. 586 

See Bight of Suit — Interest to Sup- 
port right. 

[I. L. R. 20 Calc. 498 

(1) LIAKLITY TO ENHANCEMENT. ' 

^2Ilraslclars—]tlglit of 'nuimdar to enhance their 
e'ent—Gii&toei?[ iMlvamlavs in an inani village 
cannot always claim to hold at a fixed rent. An 
inmulixr can enhance their rents within the limits 
of custom, Vishvanath Bhikaji %\ Dhon- 

DAPPA. 

[I. L. R. 17 Bom. 475 

EQUITABLE MORTG-AGE. 

See Deposit op Title Deeds. 

[I. L. R-. 14 All. 238 

1. — Agreement creating charge on ggroreeds of 
an intended ai)peal — Fropevtg suldituted hg agree- 
ment hetween decree-holder and third particB for 
such 2)roceeds— Bight to follow sxich proceeds in 
hands of such third parties — Notice.'] A judgment- 
debtor paid into Court the sum due under a decree 
passed against bim on appeal. The expenses of 
the appeal had been advanced by the present 
Xfiaintiff under an agreement signed by the appel- 
lants, which provided as follows; ‘‘You should 
“first take out of the amount which may be collect- 
“ ed from the defendants the whole of the amount 
“ incurred on account of the said costs.” Persons 
holding a decree against the successful appellants 
• sought to enforce it against the money in Court 
having notice of the above agreement. Their 
application was first resisted by the successful 
appellants on the ground that the money was 
-charity property, but subsequently it was consent- 
ed to, and the money was paid out to them on 
their substituting certain other property for the 
.purposes of the charity. The present plaintiff, 


EQUITABLE MORTGAGE —concluded, 

having obtained a decree on the above agreement, 
now sought to execute it against the money which 
had been so paid out ; — Held, that the above agree- 
ment coustiiiuted a valid charge on the funds 
realized under the appellate decree, which charge 
was binding on the payees of the mofiey and the 
plaintiff was not bound to proceed against the 
property substituted by them for the purposes of 
ihe charity. Palaniappa r. Lakshmanan, 

[I. L. R. 16 Mad. 429 

2 . — JEguitaUe charge on property purchased . — 
A charge created in favour of the lender of the 
purchase-money .] By the acts of tbe parties, and 
their relations to one another, money borrowed by 
an agent for a principal for the purchase of pro- 
perty w^as rendered a charge upon the latter in 
the principal’s hands, he being the real purchaser. 
The lender of money, which he advanced to the 
nominal purchaser of property, who was the agent 
of the real purchaser, made the advance with the 
knowledge that it was for the principal’s purposes, 
the latter only using the agent’s name in the pur- 
chase. The nominal purchaser then executed a 
deed purporting to hypothecate the property as 
security for the loan, The lender, not having been 
paid, obtaiued a money decree against tbe nominal 
purchaser, and, bringing the property to a Court- 
sale, bought it himself. He could not, however, 
obtain entry of his name in the Collectorate books, 
on the opposition of the real purchaser, and a 
suit brought by him for a declaration of his title, 
and liis right to possession, against the nominal 
purchaser, was dismissed. Afterwards, in the 
present suit, which the lender brought against 
both the real and the nominal purchasers, it was 
held that although, in regard to the previous 
judgment, it might be difficult to decide that the 
deed itself constituted a valid hypothecation, the 
facts of the case were sufficient to show that the 
lender of the money was entitled to a declaration 
that the advance of money for the purchase 
formed an equitable charge upon the property 
against the real purchaser. Bhagwati Prasad 
V. Radha Kishen Sewak Pande. 

[I. L. R. 15 All. 304 

EQUITY OF REDEMPTION. 

See Possession— Adverse Possession. 

[I. L. R. 14 Bom. 176 

. Assignment of. 

See Champerty. 

[I. L. R. 14 Bom. 72 

See Mortgage — Redemption — Right 
OF Redemption. 

[I. L. R. 16 Bom. 599 

, Partition of. 

See Mortgage — Redemption — Right 
OP Redemption. 

[I. L. R.15 Bom. 186 
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EQUITY OF REDEMPTION— 

, Purchase of, by mortgagee. 

Sc^e LiiiiTATioN Act, 1877, Art. 142. 

[I. L. R. 14 Bom. 279 

See. Mortgag-e — Redemption — Right 
OF Redemption. 

[I. L. R. 15 Bom. 24 

ESCAPE FROM CUSTODY. 

•-‘Penal Code (Jet XLV of 1860), ^^2i:,'-Psca)}e 

where detentio)i Is not for a)i of 'once. An offence 
■was committed in 1866. In 1893 a person of the 
same name as the offender -was arrested, tried, 
and acquitted. Whilst tinder arrest the accused 
escaped from custody. — Held, that he was nob 
liable to conYiction under s. 224: of the Penal 
Code. An escape from custody when such deten- 
tion is not for an offence is not punishable under 
that section. Ganga Charan Singh v. Quesn- 
Empress. 

[I. L. R. 21 Calc. 337 
ESTOPPEL. Col, 

1. Denial of Title ... ... 332 

2. Estoppel hy Deeds and other Docu- 

ments ... ... ... 333 

3. Estoppel by Judgment ... ... 233 

4. Estoppel by Conduct ... ... 233 

Bee Acquiescence. 

fl. L. R. 14 All. 362 

See Contract— Construction op Con- 
tracts-. 

[I. L. R. 16 Bom. 389 

See Debtor and Creditor. 

[1. L. R. 15 Mad. 362 

See Hindu Law— Adoption— Who may 
BE Adopted. 

[I. L. R. 13 Mad. 128 

See Hindu Law — Joint-family — 
Nature op, and interest in. 
Property— Acquired Property. 

[I. L. R. 15 Bom. 32 

See Landlord and Tenant— Compen- 
sation FOR ImPPwOVEMENTS ON 
Land. 

[I. L. R. 17 Bom. 736 

Liaiitation Act, 1877, Art. 179— 
Step in Aid op Execution. 

[I. L, R. 15 Bom. 242, 245 
See Lis Pendens. 

[I. L. R, 18 CalG. 188 

See Mortgage — Hedeaiption — He- 

DEMPTION otherwise THAN ON 
EXPIRY OP TERM. 

[I. L, R. 14 Bom, 78 


DO. 

lESTOPPJi^L—eontin?(ed. 

See Mortgage— Sale of Mortgaged 
Property — Higiits of Mort- 
gagees. 

[I. L. R. 14 Bom. 508 

See Oases under PtES Judicata. 

Azarian CE between Pleading and 
Proof. 

- [I. L. R. 20 Calc. 1 

, of minor by act of guardian. 

See Land Acquisition Act, s. 19. 

[I. L. R. 17 Bom. 299 

(1) DENIAL OF TITLE. 

1 . — Landlord and tenant — GoUnsiond] Tlie 
plaintiff in an ejectment suit had established in 
a former suit tjiat land formerly the property of 
the second defendant’s father had been sold under 
a decree and purchased ’bcnnml- for him (the 
plaintiff), and that a reub agreement in respcci. 
of the same lands entered into betv/eeu the osten- 
sible purchaser and the first defendant had also 
been entered into by the former on his behalf: 
and possession had been formally delivered bo the- 
plaintiff under procevss of Court. It now appeared 
that the second defendant, who contested the 
validity as against him of the decree under which 
the laud was sold, having withdrawn a suit filed 
hy him to declare the sale invalid as against him 
after his father’s death, had colluded with the 
ffrsb defendant and collected rent from him; — 
that the second defendant having come in 
hy collusion with the first defendant was pre- 
cluded from denying the plaintiff's title and 
was liable to the plaintiff for the rent collected 
by- him from the first defendant. PASUPATI 
NAPvAYANA. 

[I. L. R. 13 Mad. 335' 

2 . — IMortfjarjor and m.ortgagecd\ The havnavan 
of a Malabar tarwad having the jeyim title to 
certain land and holding the uralma right in a- 
certain public devasom to which other land be- 
longed, demised lands of both descriptions on 
lianoin to the defendants’ tarwad, and subse- 
quently executed to the plaintiff a mellianom of 
the first-mentioned land and purported to sell to 
him the jenm title to the last-mentioned land. 
In a suit brought by the plaintiff to redeem the 
kanom, and to recover arrears of rent : — TLcld, 
that the defendants were not estopped from deny- 
ing the plaintiff’s right to redeem on the ground 
that he did nob represent the dcrasom ; and that 
the plaintiff who had denied the title of the 
devasom in the Court of First Instance was not 
entitled to redeem the Itanoni as a whole, by 
virtue of his admitted title to part of the premises 
comprised in it. Ko.nna Panikar u. Karu- 

NAKARA. 


[I. L. R. 16 Mad. 328- 
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.ESTOPPEL — continued. 

(2) E>STOPPEL BT DEEDS AND OTHER 
DOCUMENTS. 

3 . — Suit on a document executed hy defendant in 
which he ions desorihed as a trader — Flea in suit 
that he loas an agriculturist — Behhan Agricul- 
turists Belief Act {XVll of 1879,] The mere 
fact that the defendant described himself in the 
instrument, on which the suit was brought, as a , 
trader, -would not of itself estop him from plead- | 
ing at the trial that he was an agricyilturist, and | 
entitled to the protection of the Dekhan Agri- 
culturists Relief Act, There must be evidence to 
show that by describing himself as a ‘’trader” 
he represented himself as a trader, and intended 
that that representation should be acted on by the 
plaintiff. Kadappa v. Martanda. 

[I. L. R. 17 Bom. 227 

(3) ESTOPPEL BY JUDGMENT. 

4:.— Civil Procedure Code, s. 13, expl. II. — Exe- 
cution of decree — Principle of res judicata as ap- 
plied to execution-proceedings — Deoision not in 
another suit hut in same 5?^ it.] Where a person on 
his own application was added as a party respon- 
dent to an appeal, and on the case on appeal being 
remanded under s. 562 of the Code of Civil Pro- 
cedure for reRrial on the merits, practically took 
no steps whatever to defend the suit ; — Held, that 
he could not afterwards plead, by wuay of objec- 
tion to execution of the decree, matters •\^^hich 
ought to have formed part of his defence to the 
suit, had he chosen to defend it. Itani Kirpal v. 
Hup Kuari, I. L. R. 6 All. 269, referred to. 
Kishan Sahai Aladad Khan, 

[I. L. R. 14 All. 64 

(I) ESTOPPEL BY CONDUCT. 

5. — Mortgagee purchasUig at sale in execution of 
7iis decree on moitgage — Estoppel operative against 
onortgagor.'} A mortgagee who has purchased at 
the sale in execution of his decree on the mort- 
gage is hound by an estoppel that would have 
hound his inorbgtigor. Poresh Ahath Muhherjee v. 
Anath Ahath Deh, I, L. R. 9 Calc. 265 ; L. R. 9 
I, A. 117, followed. Kishory Mohun Roy r. 
Mahomed Mujapfar Hossein. 

[1. L. R. 18 Calc. 188 

Q,—Eiseyualiflcation of a hr other to share — In- 
teMion as evidenced hy conduct — Waiver of rights 
— Hindu laiv — Inheritance — Mitalishara family. 1 
Between the two surviving brothers of a Mitak- 
shara family, the action of the elder to the young- 
er, who had been born deaf and dumb, was such as 
to recognise for some years that the latter had a 
joint interest in the family property. The proper 
inference to be drawn from this was that the elder 
treated his brother as a member of the family, 
and entitled to equal rights until it had become 
clear that his disqualification would never be re- 
moved by his being cured. Their Lordships would 
not infer that there was an intention shown by 
the acts of the elder to waive tne rights accruing 
to him in consequence of this disqualification, nor 


ESTOPPEL — continued; 

(I) ESTOPPEL BY G01iimCT^co?itinued, 

would they hold that his acts operated to create a 
new title in the younger Lala Mciddun Gopal 
Lal V. Khikhinda Koer. 

[I. L. R. ISXJalc. 341 
[L. R. IS I. A. 9 

7 . — Suit on judgrnent of Foreign Gourt—Waiver 
of ohjectlon to jurisdiction.'] In a suit in a 
Foreign Court w'here the defendant took no ob- 
jection to the jurisdiction but appeared by an 
agent and defended the suit on the merits : — ileld, 
that he must be held to have waived the juris- 
diction; and in a suit brought on the judgment 
of the Foreign Court, he was estopped from 
taking any exception to the jurisdiction, Fazal 
Shau Khan v. Gapae Khan. 

[I. L. R. 15 Mad. 82 

B.— Evidence Act (I of 1872), s. 115— ^Execution- 
purchaser without notice of mortgage.] The plain- 
tifle sued to realise his security under a mortgage 
executed to him by defendant No. 1, by sale of 
the mortgaged premises which were in the posses- 
sion of defendants Nos. 2 and 3. It appeared 
that the plaintifi had previously attached and 
brought to sale the mortgaged premises in exe- 
cution of a decree against defendant No. l,and 
that the other defendants had purchased at the 
Court-sale, without notice of the plaintiff’s mort- 
gage, which was nob referred to in the attachment 
lists or sale certificates : — Held, that the plaintiff 
was estopped from setting up his present claim. 
JAGANATHA X. GANGI REDDI. 

[I. L. R. 15 Mad. 303 

9. — Evidence Act (I of 1872) s. 115. — Omission 
to give notice of prior eneunihrance to executing 
decree-holder — Suhseguent suit to enforce encum- 
hrance.] A hypothecation bond executed in 1878 
by the husband (deceased) of defendant No. 1 to 
secure a debt due by him to a partner of the 
plaintiff was assigned to the latter in 1888. In 
18S2 the plaintiff, who was aware of the existence 
of this instrument, brought the land comprised 
in it to sale in execution of a money-decree ob- 
tained by liim against the executant, and defend- 
ant No. 3 became the purchaser. At the time of 
the sale the plaintiff gave no notice of the ex- 
istence of the encumbrance. In a suit to recover 
the principal and interest due on the hypotheca- 
tion bond : — Held, that the plaintiff was estopped 
from recovering the secured debt against the 
land. Kasturi v. Veneatachalapathi, 

[I. L. R. 15 Mad. 412 

10. — Evidence Act, s. 115 — Hindu law — Adop- 
tion.] A Hindu widow, professing to have author- 
ity from her husband to do so, took the second 
defendant in adoption, brought him up as her 
adopted son, and permitted him to perform the 
funeral ceremonies of her husband. Land to which 
she otherwise would have been entitled was at- 
tached in execution of a decree against defendant 
No. 2* She now sued to release the attachment^ 
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alleging the' adoption was bad, as having been 
unauthorised : — Ileld^ that the plaintiff was estop- 
ped from raising this contention. Kannammal 
'v. Yieasami. 

^ [I. L. R. 15 Mad. 486 

11. — AdmUsio?i — Conclusive 2}'^'oof of ado])tion 
— Eoidence Act {I of 1872), ss. 31, 115 — Descrip- 
tion of person as adopted ^4, a Hindu, died 

leaving him surviving a mother B, and three 
sisters, A had a brother B, who had been given 
in adoption to his maternal uncle i2. On A’s 
death his property devolved on his mother B. B 
mortgaged the property to the defendant. The 
mortgaged-bond was attested by P, who described 
himself as the adopted son of B. The defendant 
obtained a decree on the mortgage, and himself 
became the auction-purchaser at Jhe execution- 
sale. Thereupon At? sisters sued, as reversionary 
heirs, for a declaration that the sale to the de- 
fendant was valid only to the extent of B's life- 
interest in the property sold. The defendant 
pleaded that P's adoption was invalid, that on 
death the property vested in P, and that the plain- 
tiffs had, therefore, no interest in the property 
in dispute. The Court of First Instance allowed 
these pleas and dismissed the suit. The Appellate 
Court held that the description in the mortgage- 
bond, that P was the adopted son o£ P, amounted 
to an admission of the adoption by the defendant 
(mortgagee), and that he was, therefore, estopped 
from contesting the adoption that the 

defendant was not estopped. The mere fact that 
P was described in the mortgage-bond as Il's 
adopted sou, was not any evidence of an admis’- 
sion ; and even if it were, it was not conclusive 
proof of the adoption (e. 31 of the Evidence Act 
I of 1872). Held, further, that the fact treated 
by the lower Appellate Court as an estoppel had 
no such effect, as it had not caused or permitted 
the plaintiffs to believe the adoption to be valid, 
and to act upon such belief, Yashvant Futtxj 
Bhekyi V. Radhabai. 

[I. L. R. 14 Bom. 312 


12 . — AUenation of service rat an land ty tit 
holder of it~~lmpeacliment of such alienation 
the alienor—Hereditary Offices Act [Bomloay 4e 
111 of 1874)— VatandarsA^ The plaintiff, who wa 
a ratandav liulliavniy sued to recover from th( 
defendant possession of certain land with mesn< 
profits, alleging that it was his service vatan lam 
wrongfully taken possession of by the defendam 
in 1880. The defendant set up a mortgage of th( 
land alleged to have been executed to the defend 
ant by the plaintiff’s mother in the plaintiff’* 
name during his minority. Both the lower Court' 
found that the land was the plaintiff s ImUarn 
ratan laud ; that it had been mortgao-ed by th( 
plaintiff’s mother to the defendant for good con 
eideration and that the mortgage was binding 
^ appeal by the plaintiff t( 
the High Court confirming the decree o 

the lowef pourt, that the plaintiff was estoppe( 
from denying his title to mortgage the field. TR 
general rule being that the grantor cannot disput* 
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with his grantee his right to alienate the land to 
him, the circumstances of the case did not justify 
a departure from the rule. The plaintiff, although, 
an hereditary public officer, was not a trustee for 
the purposes of the Vatau Act, and it could not 
be presumed that the grantee knew that the plain- 
tiff’s guardian had not obtained the previous sanc- 
tion of Government to the mortgage. The plaintiff 
was, therefore, estopped from saying that the grant 
was forbidden by the Act. Yauayan Khandu 
Kcjlkaeni V, Kalgaunda Birdar Patel. 

[I. L. R. 14 Bom. 404 

13. — Execution of decree — Omission to assert 
a clam in execution-proceeduifis.'] Defendants 
Nos. 1 and 2 'were sued by a creditor of their un- 
divided grand-uncle D, as his legal representa- 
tives, and a decree was obtained against them as 
such. In execution of that decree the house in 
dispute was put up for sale and purchased by the 
plaintiff. Af'ter satisfying the decree the surplus 
of the sale-proceeds was paid to tlio defendants, 
who received it and divided it between them- 
selves. Plaintiff having been obstructed by the 
defendants in obtaining possession of the house, 
brought the present suit to recover possession. 
The Court of Fkst Instance rejected the plaintiff’s 
claim, on the ground that the house was the 
undivided family property of the defendants, and 
that the plaintiff should bring a partition suit. 
The plaintiff appealed to the Assistant Judge, 
who was of opinion that the defendants’ omission 
to set up their title to the property in question at 
the execution-sale and the acceptance of the 
surplus of the proceeds of sale estopped them from, 
impeaching the sale and setting up their title. 
He, therefore, reversed the lower Court’s decree 
and awarded the house to the plaintiff. On appeal 
by the defendants to the High Court : — Tlcld^ re- 
versing the decree of the lower Appellate Court, that 
the defendants were not estopped from setting up 
their title. Proceedings in execution are in invi- 
turn as regards the judgment-debtor, and he is in 
no way called upon to notice them. It was not 
suggested that the defendants took any part in 
the execution-proceedings, or stood by so as to 
induce bidders to suppose that they claimed no 
interest other than as representatives of the 
original judgment-debtor, or that their silence 
misled the bidders at the sale. A s to the reception 
of the residue of the purchase-money after satis- 
faction of the judgment-debt, it took xdace after 
the sale was completed. Gurupadapa v. Irapa. 

[I. L. R. 14 Bom. 558 

14 — Lease hy mortgagor to mortgagee-^Sulse- 
guent sale of egiAty of redempt'ton Vy mortgagor — 
Suit ty purchaser to redeem and for possession--^ 
Aceguiescence.'] The purchaser from the mort- 
gagor of the equity of redemption having brought 
a redempticn-suit, the mortgagee contested his 
right to recover possession, on the ground that 
prior to the purchase, the mortgagor had granted, 
to him (the mortgagee) a onulgenl or permanent 
lease : — Held, that the plaintiff was not bound by, 



DIGEST OF CASES. 


C 337 ) 

ESTOPPEL— 

(4) ESTOPPEL BY CONDUCT— 

the lease, although a long period had elapsed since 
it was granted, it having appeared that the plain- 
tif¥ had on a former occasion contended that the 
lease was a forgery and fraudulent; and as the 
mortgagee was then entitled to possession under 
his mortgage, no acquiescence in the lease could 
be inferred from the_mere fact of the mortgagee 
having remained in possession, it not being alleged 
that rent was ever paid to the plaintiff. Subrao 
MAN aESHAYA V. MaKJAPA SHETTI. 

[I. L. R. 16 Bom. 705 

15. — Suit for socle hy mortgagee against auction- 
jmrohaser, 'mortgagee having accegted gart of the 
2 }roceeds of former sa.le.'\ On the lOth of Febru- 
ary 1873, one S R mortgaged to the plaintiff an 
undefined one hls^va share out of three hisioas 
owned by him. On the 20th of March 1877, J P 
and Cr P brought to sale in execution of money- 
decrees against 8 R two out of those three his- 
2vas, which two hlswas were pur^5based by the 
defendant. The sale was confirmed on the 23rd 
of April 1877. Out of the proceeds of that sale 
Rs. 1,464-14-0 were appropriated by the plaintiff 
in part satisfaction of his mortgage. On the IGfch 
of April 1877, the plaintiff sued the auction-pur- 
chaser for sale of one hlsiva in satisfaction of his 
mortgage : — Ilehf that even if it could be shown 
(which it could not) that the particular blswa 
mortgnged to the plaintiff was one of those 
which had passed into the defendant’s possession, 
the plaintiff was estopped by his previous conduct 
from suing to bring it to sale under his mortgage. 
Jhinka V. Baldeo Sahai. 

[I. L. R. 14 All. 509 

16. — Paijment of a tax for one year lolthout 

grotest --Payment of the tax in a sulsegnent year 
under protest— Suit to recover money so yyaul — 
Cause of action.] The plaintiff paid a house tax, 
at the rate of Rs. 6, for the year 1890 without any 
protest. AVhen the tax was sought to be levied from 
the plaintiff at the same rate for the year 1891, 
he objected to the levy as illegal an i excessive, 
and paid the tax under protest. He then sued to 
recover what he alleged was an excess charge of 
Rs. 5 in respect of the tax for 1891. His claim 
was rejected on the ground that he was est)pped 
from recovering the alleged excess by reason of 
his having paid the tax for 1890 without pro- 
test that the suit was not barred. The 

levy of a tax in each year gives a new and dis- 
tinct cause of action, and the payment of the tax 
without protest for one year does not bar a suit 
to recover a sum paid in a subsequent year under 
protest on account of a tax which was not legally 
■chargeable for that year. Pitamberdas v. Jam- 
BUSAR Town Municipality. 

[I. L. R. 17 Bom. 510 

17. — Suit in ejectmecit as against tresgassers — 
Previous admission log yylaintiff of defendants 
tenancy — N,-W. P, Rent Act {Act XII of 1881), 
Ss 36.] The service of a notice of ejectment under 
s. 36 of Act No. XII of 1881 is, as between the 
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person who causes such notice to be served, and 
the person on whom it is served, a conclusive ad- 
mission by the former of the existence between 
them of the relationship of landlord and tenant 
and the landlord cannot afterwards -^ue in the 
Civil Court to eject the same tenant from the 
same land on the ground that be is not a tenant 
but a mere trespasser. Baldeo Singh v. Imdad 
All 

[I. L. R. 15 All. 189 

18. — Purchaser at executlon-salG— Represen- 
tative — Mortgage log alleged henamldar — Evideneo 

(/c/ 1872). 5. ilo.] E, being in possession 
of the documents of title, mortgaged laud to the 
plaintiff. E and his father M borrowed money 
from one R, who obtained a decree against H, 
and purchased the land at the execution-sale. In 
a suit for foreclosure of the plaintiff’s mortgage 
against E and i?, the lower Courts held that A 
was the true owner, but the lower Appellate 
Court did nob decide whether the plaintiff’s mort- 
gage was a valid transaction: — Held^ on second 
appeal, that R acquired the property adversely 
to A and not as his representative, and that there 
was no estoppel against him. Dincndranath 
Sannlal v. Ramltumar Chose, I. L. H. 7 Calc. 107 : 
L. B, 8 I. A. 65 ; and Leila Purbhii Lai v. hlylne, 
I. L. R. 14 Calc, 401, followed. Bashi Chunder 
Sen t\ Enayet All 

[I. L. R,20 Calc. 238, 

19. — Estoggel caused by regresentatlon on lohleJi 
action has followed — Evidence Act {I of 1872), 
5,115 — Title, as betioeen rival inirchasers. su 2 )g)orted 
by an esUg^gel affecting the assignee of the person 
estopyyed — Xotlce.'] The law enacted in the Evi- 
dence Act, 1872, B. 115, relating to estoppel as a 
consequence of declaration, act or omission caus- 
ing another’s belief, and action thereon, does not 
differ from the English law on that subject, of 
which the general principle is stated in Oaivn- 
cross V. Larimer, B H. L. C. 829. The main ques- 
tion, in determining whether estoppel has been 
occasioned, is whether the representation has 
caused the person to whom it has been made to 
act ou -the faith of it. The existence of estoppel 
does not depend on the motive, or on the know- 
ledge of the matter, on the part of the person 
making the representation. It is not essential 
that the intention of the person whose declaration, 
act or omission has induced another to act, or 
to abstain from acting, should have been frau- 
dulent, or that he should not have been under a 
mistake or misapprehension. The word “ inten- 
tionally” seems to have been use! in s. 115 for 
the purpose of declaring the law as it had been 
stated to be in judgments in England. On this 
point, the opinions expressed in the judgments 
in Gaoiga Sahai v. llira Singh, I. L. R. 2 AIL 
809, and in Vishnu v. Erlshnan, I. L. R. 7 Mad. 
3, referred to, and disaffirmed. A widow had 
held be/iami, for her husband during his life, pro- 
perty as to which he had executed a hib anama in 
her favour. After his death she mortgaged the 
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property, Per son representing Per in the transac- 
tion. After her death, in a suit between riral 
purchasers of part of the property comprised in 
the li'ibanaiiui, and in the mortgage, the plaintiff 
derived his^' title from the son, having purchased 
his inherited share of the estate, while the defen- 
dants relied on at a sale in execution 

of a decree obtained by the mortgagee : — Ileld^ 
that s. 115 of the Evidence Act was applicable. 
The son had represented that the Jiilni gave a 
light to his mother to mortgage, and conse- 
quently neither he nor his representative in 
estate could be allow^ed to deny the truth of this 
representation, intentionally made on his part, 
which also had been acted on by the mortgagee.; 
and it made no difference that the son had not 
had a fraudulent intention. As a result of. the 
e.stoppel upon the son, any purchaser of the mort- 
gagee’s interest, at a sale regularly carried out, 
would have acquired a valid title to the ptoperty, 
although such purchaser might have been fully 
aware of all the oircumstances. Sarat Chukder 
Dey i\ Gopal Chunder L<^nA. 

[I. L K. 20 OalG. 296 
[L. R. 19 I. A. 203 

EUROPEAN BRITISH SUBJECT. 

Bee Teai^tsfer op Criminal Case. 

[I. L. R. 18 Calc. 247 

, Person tried jointly with. 

See Appeal in Criminal Cases —Crimi- 
nal Procedure Code. 

[I. L. R. 14 Bom. 160 

See Magistrate, Jurisdiction of— 
Powers of Magistrate, 

[I. L, R. 16 Mad. 308 


EVIDENCE-CIVIL CASES. 

Col. 

'1. 

Mode of dealing with Evidence 

310 

2. 

Decrees, Judgments and Proceedings 



in former Suits 

310 


{a) Decrees and proceedings nob 



inter partes 

310 

o. 

Maps 

343 

d. 

Miscellaneous Documents ... 

343 


Books ... 

343 


{b) Registers 

341 


{c) Waj Ib-ul-arc:, 

344 


Secondary Evidence 

344 


- (a) Unstamped or Unregistered do- 



cuments 

844 


(5) Lost or destroyed documents ... 

345 


See Bengal Tenancy Act, s. 120. 

[I. L. R. 17 Calo. 466 


See Bengal Tenancy Act, s. 158, 

[I. L. R. 17 Calc. 277 

Bee Insolvent Act, ss. 72, 73. 

[I. L. R. 14 Mad. 404 
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See Mesne Profits— Mode op Assess- 
ment AND Calculation. 

[I. L. R. IS Calo. 540 

See Promissory Note— Execution. 

[L. R. 19 I. A. 4 

See Sale in Execution of Decree- 
Purchase us, Title of — Certifi- 
^ CATES OF Sale. 

[I. L. R. 16 Mad. 207 

, Evidence in one suit admitted iu 

another. 

See Issues — Fresh or Additional 
Issues. 

[I. L. R. 14 All. 366 

, Evidence of lost grant. 

See Grant— Resumption or Revoca- 
tion OF Grant. 

[I. L. R. 14 Mad. 431 

, Mode of dealing with. 

See Cases under Special Appeal — 
Grounds of Appeal— Evidence, 
Mode op Dealing v/ith. 

See Cases under Special Appeal — 
Grounds of Appeal— Questions 
OP Fact. 

, Secondary evidence. 

See Limitation Act, 1877, s. 19. 

[I. L. R. 15 Mad. 491 

(1) MODE OF DEALING WITH EVIDENCE. 

1. — Questions of evide?iGe.] Questions as to 
the admissibility of evidence should be decided as 
they arise, and should not be reserved until judg- 
ment in the case is given. Jadu Rai v. Bhubo- 
taran Nundy. 

[I. L. R. 17 Calc, 173 

(2) DECREES, JUDGMENTS AND 
PROCEEDINGS IN FORMER SUITS. 

(a) Decrees and Proceedings not Inter 
Pautes. 

2. — Decrees as to rate of rent in former sultsi] 
Decisions, as to rates of rent, iu previous suits 
are admissible in a subsequent suit as evidence of 
local usage, though the parties iu the subsequent 
suit were not parties to the previous suits. Eas- 
WABA Doss V. PUNGAYANACHARI. 

[I. L. R. 13 Mad: 361 

3. — ddcidencG Act (Z of 1872),.?. 35 — Title-deeds — < 
Petltkm of plaintiff's predecessor asserting title---- 
Judgmetit obtained by plaintiff's predecessor re- 
cognising title.'] In a suit to establish the plain- 
tiff’s title to certain land, he put in evidence (1) 
a conveyance in favour of his father ; (2) a sale- 
certificate issued bo his father's vendor ; (.3) an 



( 341 ) DIGEST OF CASES. ( 342 ) 


EVIDENCE-CIVIL GASl^S- continued. 

(2) DECREES, JUDGMENTS AND PROCEED- 
INGS IN FORMER SUITS- continued. 

{a) Decrees and Proceedings not Inter 
Partes — continued. 

order made in certain execution-proceedinofs in 
■wMcli was recited a petition by bis father assert- 
ing* his title; (4) a judgment obtained by his 
father in which his title was recognised. Neither 
the defendants nor their predecessors were parties 
to any of these instruments or proceedifigs ; — Held, 
that all these documents were relevant and admis- 
sible in evidence. Yenkatasami v. Yenkatreddi. 

[I. L. R. 15 Mad. 12 

4 . — Eddence Act (1 of 1872), ss. 8. 9, 13, 40, 
43 . — Admiaslhllity in eddence of judgments not 
inter ^lartes — Judgment in criminal case,] E 
brought a suit against K, a Hindu widow, to es- 
tablish his right of inheritance in certain villages 
which had belonged to Us husband, and to have 
it declared that her husband died childless, and 
that K had falsely put forward a chihTof unknown 
parentage as her husband’s son. K was the only 
defendant, and she maintained that the child in 
question was her son by her deceased, husband. 
The suit was dismissed on the merits by the Court 
of First Instance, and by the High Court on appeal. 
After lAs death P brought a suit against B, whom 
the Collector as Manager of the Court of Y^ards 
had accepted as the minor son of K, and against 
the Collector as such manager, for po.ssession of 
the same villages upon the same grounds as those 
put forward in the former suit : — Held by the Full 
Bench chat the judgments of the Court of First 
Instance and the High Court in the former suit 
did not operate as res judicata in the present suit, 
but (Brodhurst, J., dissenting on this point) that 
they were admissible in evidence in the present suit. 
Per Edge, C. J., and Tyrrell,^ J.— The judg- 
ments were not admissible under s. 8 or s. 9 of 
the Evidence Act (I of 1872), nor Tvas either of 
them a transaction ” or a fact ” within the 
meaning of s. 13. But the record, and not the 
judgments alone, in the former suit, wms admis- 
sible under s. 13 {h), independently of s. 43, as 
evidence of a particular instance in which the 
alleged right of the plaintiff to the property now 
in suit was at that time claimed and disputed, 
the word “ right” in both clauses {at) and (V) of 
s. 13 including a right of ownership, and not 
being confined, as held by the majority in Gujju 
Ball V. Futteli Lall, I. D. R, 6 Calc. 171, to incor- 
poreal rights. But the reasons given in the judg- 
ments in the former suit for the decree could nob 
be considered in the present suit. Per Straight, 
J. — Under s. 43 of the Evidence Act the question 
was whether the existence of the former judg- 
ments was a fact in issue or relevant under some 
other provision of the Act. Here the question 
was not as to the existence of the former judg- 
ments and decrees as a fact in issue or relevant 
fact ; but though s. 43 declared judgments, orders 
and decrees other than those mentioned in bs. 40, 
41 and 42 irrelevant gud judgments, orders and 
decrees, it did nob make them absolutely inadmis- 
sible when they were the best evidence of some- 
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(a) Decrees and Proceedings not Inter 
Farths— continued. 

thing that might be proved aliunde. The former 
judgments and decrees w'ere not theuiselves a 
‘‘transaction” or instances ” w'itliin the mean- 
ing of s. 13 ; bub the suit in which tliey were 
made was a transaction or an instance in which 
the defendant’s right as the living son of K's 
liusband to obtain proprietary possession of his 
father’s estate wms claimed and recognised, and 
to establish that such a transaction or instance 
took place, they were the best evidence. Per 
Brodhurst, J. — That for the reasons given by 
Garth. C. J., and Jackson and Fontifex, JJ.. in 
Gujju Laid V. Pattelh Lall, I. L. R. G Calc. 171, 
the judgments in the former suit were not ad- 
missible in evidence. Per Mahmood, J. — That • 
for the reasons given in the dissentient judgment 
of Mitter, J,,in GujjiL Ball v. Fatten Lull. I. L. R. 

6 Calc. 171, the former judgments were admissible 
in evidence. It having been alleged that the de- 
fendant was in reality one P, the defence attempt- 
ed to use as evidence a judgment in a criminal 
case in which the defendant was pro.secuted as R 
for causing simple hurt, and in w’hich the Court 
had found that R had died some time before the 
date of the alleged offence, and expressed an 
opinion that the present plaintiff (who vras not 
the prosecutor) had gob up the case : — Ihdd by 
Edge.C. J., and Brodhurst and Tyrrell, JJ., 
that the judgment of the Criminal Court was nob 
admissible in evidence. Held by Straight, J,. 
with doubt, and on the principle that in cases of 
doubt a Judge should decide in favour of admis- 
sibility rather than of non-admissibility, that the 
judgment was a fact which went to establish the 
identity of the defendant with the person he 
alleged himself to be, or at any rate to show that 
he was not the person the plaintiff said he was, 
and that ifc was therefore admissible under s. 9 of 
the Evidence Act Held by Mahmood, J., that, 
the judgment was admissible under s. 8 and, if 
nob, under other sections of the Evidence Act. Col- 
lector OF Gorakhpur v Palakdhari Singh. 

[I. L, R. 12 All. 1 

^.-Eddence Act {I of 1872), .5. '\Z—Bocument 
executed hij other tenants — Suit for ejectment.]. 
In a suit 'for possession of land, the plaintiffs 
claimed title under a lease from the slirotriemdars 
of the village where the land was situated- The 
defendants who had obstructed the plaintiffs from 
taking possession of part of the land, claimed to 
have permanent occupancy rights ; and asserted 
that the slirotriemdars w^ere entitled not to the 
land itself bub to melvaram only. To meet this 
allegation the plaintiffs tendered in evidence 
documents executed by other tenants in the same ■ 
village showing that they were gnirahudis merely. 
The defendants had received no notice to quit 
before suit : — HtukZ, that the documents above 
referred to were admissible under Evideuce Act, 
B. 13. Yythilinga r. Tenkatachala. 

[I.L, R. 16 Mad. 194 
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6. — 5?/ the purchaser at ecceent Ion- sale to 

recover the pur chase-money. 1 The plaintiff pur- 
"Ohased land sold in execution of a deciee in 
favour of the defendant, but was subsequently 
-evicted by the son of the judgment-debtor ; he 
now sued in 1889 to recover the purchase-money 
paid by him, on the ground that the judgment- 
debtor possessed no saleable interest in the pro- 
perty in question. It appeared that the son of 
the judgment-debtor had obtained a decree in 1888 
agaiust°the plaintiff and others declaring that she 
(the judgment-debtor) had no saleable interest in 
-the property, and that in that suit the present 
defendant had given evidence in support of the 
present plaintiff's contention ; the judgment in 
that suit was now admitted in evidence against 
the defendant that the judgment in the 

former suit was not evidence o.gainsb the defend- 
ant. he not having been a party to it ; and that 
the suit should be dismissed on the ground that 
there was no legal evidence that the judgment- 
debtor, whose interest in the land had been pur- 
chased by the plaintiff, possessed no legal interest 
therein, Nilakanta y. Imamsahib. 

[I. L. H. 16 Mad. 361 

(3) MAPS. 

7. — JEoidence Act {I of 1872), s. 83 — Thahbast 
.Survey map — Statements recorded in such map.~\ 
Beliiiter land within the limits of a revenue-pay- 
ing onouzah which had been mortgaged by the de- 
fendants to a predecessor in title of the plaintiffs, 
was exempted from the mortgage, the deed sp3ci- 
fying the number of hiyhas making the area of 
the debutter, and this statement in the deed was 
held to be an admission. Among other evidence, 
-adduced to counteract the effect of this admission, 
was a thahbast map made at a revenue survey. 
The amin who made it had no authority to deter- 
-mine what lands were debutter., but only to lay 
down, and to map, boundaries : — Held, that this 
map could not be treated as raising a presumf)- 
tion of correctness within s. 83 of the Indian Evi- 
dence Act, 1872, on the question as to the amount 
of debutter land in one of the villages mapped. 
Statements, also, as to what lands were debutter 
appeared on the face of the map to have been 
made according to the pointing out of the agents 
of the proprietors of the onouzah, and the princi- 
pal tenants in the presence of the agents of the 
holders of estates in the neighbouring onouzaJi.s, 
JBfeld, that these statements were not evidence on 
the issue now raised. Jarao Kumari v. Lalon- 

HONI. 

[I. L. R. IS Calc, 224 
[L. R. 17 I. A. 145 

(4) MISCELLANEOUS DOCUMENTS, 

{a) Books. 

8. — Bcldence Act (/ y/1872), ss. 67, 87 — Boohs 
of histoo'y.l In deciding a suit the District 
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(4) MISCELLANEOUS DOCUMENTS— 

(u) Book^— concluded. 

Judge referred to a Portuguese work dated IGOG, 

India Orlentalis Christiana,'' published in 1794, 
and Hough's “ History of Ghristla nity io, India" 
published in l^ZI:—Ueld, that the District Judge 
was justified under ss. 57 and 87 of the Evidence 
Act in referring to the books above-mentioned. 
Augustine v. Medlycott. 

• [I. L. R. 15 Mad. 241 

(Jj) Registers. 

9. —BkulnJiarl reyister prepared under the Oh ot a 
Hagpore Tenures Act {Benyal Act II of 18G9) — 
Evidence of title.'] A bhulnhari register prepar- 
ed under Bengal Act II of 18G9 is not conclusive 
evidence of the title of the person recorded there- 
in. Kirpal Narain Tewap.! v. Sukur:moni, 

[I. L. R. 19 Calc, 91 

{cl) Wajib-ul-arz. 

10. — Ecldtnee of custom — linpi'(y)(‘i' use of irnjlb^ 
ul-a.rz to record irlshes of solo jorojoelci or of clUayc 
— Prlmoycnlture,] The object: of the irajlh-td-arz 
is to supply a reliable record of existing local cus- 
tom. It was never intended that the uurjlh-ul-arz 
should be used as au indirect means of giving 
effect to the wishes of a sole proprietor with 
regard to the nature of his tenure or the mode of 
devolution of the property which should obtain 
after his death. Super UNDDHWAJA Prasad v, 
GxVruraddhwaja Prasad. 

[I.L. R. 15 All. 147 

(5) SECONDARY EVIDENCE. 

(u) Unstamped or Unregistered 
Docuaients. 

11. — Ecidence- Act (I of 1872), s. 91 — Bouyltt 

and sold oiotes —Contract reduced to icriflny and 
oenstamped.] The plaintiffs sued to recover 
damages for the non-acceptance of wheat which 
the defendant on the IGbh May 1889, by two 
contracts, agreed to purchase. At the hearing in 
order to prove the terms of the contracts the 
plaintiffs tendered two notes or memoranda of 
the contracts which purported to be signed by 
the broker and also by the defendant. These 
notes were in fact the sold notes which the broker 
had given to the plaintiff’s. Each of these notes 
had been stamped with au anna-stamp; but the 
stamp on one of them had nob been cancelled at 
all, and the stamp on the other was without any 
mark of cancellation except a small part of the 
first letter of the 'defendant’s signature, con- 
sisting of a slightly curved line. Ou these notes 
being tendered in evidence, it was objected that 
they were inadmissible, being unstamped, having 
regard to ss. 11 and 34 of the Stamp Act I of 
1879. The Court allowed the objection and re- 
jected the notes. The plaintiffs then sought to 
prove the contracts by oral evidence, contending 
that the sold nob s did nob themselves constitute 
the contracts, but were only memoranda of parol 
contracts prepared by the broker for the inform- 
ation of the parties that the terms of 
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EVIDENCE— CIVIL concluded, 

(5) SECONDARY miJymO^—coyieliided, 

{a) Unstamped or Unregistered 
Documents— 

the contracts were reduced to writing’, and no 
evidence, except the documents themselves, could 
be given in proof of them— s. 91 of the Evidence 
Act I of 1872, Ralli v. Caramalli Fazal. 

[I. L. R. 14 Bom. 102 

{!)) Lost or Destroyed Documents. 

12. — Ei'idenoo Act {I of 1872),.?. Go—lVeccssitj/ 
of accounting for mni-prodvotion of origmal docu- 
ment — Discretion of Court.'] Whether or not suffi* 
cient proof of search for, or loss of, an original 
document, to lay a ground for the admission of 
secondary evidence, has been given, is a point 
proper to be decided by the Judge of first instance, 
and is treated as depending very much on his dis- 
cretion. His conclusion should not be overruled, 
except in a clear case of miscarriage. In a suit 
alleging want of authority to adopt?; the defence 
rested on the case that an anumatl patro had been 
given by the defendant’s deceased husband, but 
failed to show^ that there had been a sufficient 
search for, and to establish the loss of, the original 
document, so as to render secondary evidence 
of its contents admissible. Harripria Deri v, 
llUIvMINI DeBI. 

[I. L. R. 19 Calc. 438 
[L. R.*19I. A. 79 

13. — Suit on award — Clril Procedure Code, 
s. 525.] Secondary evidence of the contents of 
an award is admissible on proof of its being lost. 
Gopi Reddi V. Mahanandi Reddi. 

[I. L. R, 15 Mad. 99 

14:.— ‘Evidence Act (7 o/ 1872), ss. 65, 91— 7m/- 
tation Act {XV of 1877),.?. l^—Achiowledginent 
in ivrlth^g.] Limitation Act, s. 19, must be read 
with Evidence Act, ss. 65 and 91, and does not 
exclude secondary evidence in cases where such 
would be admissible under s. 65. Chathu u. 
ViRARAYAN. 

[I. L. R. 15 Mad. 491 
EVIDENCE— CRIMINAL CASES. Col. 

1. Consideration of and mode of dealing 

with evidence ... ... 346 

2. Depositions ... ... 346 

3. Examination and statements of accused S47 

4. Statements to Police-Ofldeers ... 347 

See Commission— Criminal Oases. 

[I. L. R. 19 Calc. 113 

See Cases under Confession— Conees- 
sioN TO Magistrate. 

Sec Penal Code, s. 475. 

[I. L. R. 15 Bom. 189 

, Improper reception of. 

See Charge to Jury— Misdirection. 

[I. L. R.17 Calc. 642 


EVIDENCE— CRIMINAL GLS'E.S—eontd, 

(1) CONSIDERATION OF AND MODE OF 
DEALING WITH EVIDENCE. 

1. — Trial for rollery and murder — Offences 
constituting ‘parts of the same transaction — Evi^- 
deiice of rohhery considered in trial for murder — 
Verdict of jury.] Persons convicted robbery 
by a Sessions Judge and a jury, and of murder 
by the Sessions Judge with assessors, appealed to- 
the High Court against the conviction on the 
charge of murder ; — Held, that in coming to a 
conclusion as to whether the evidence justified 
the conviction appealed against, the verdict of the 
jury should not be taken into consideration. But 
on its appearing that the two offences constituted 
parts ot the same transaction : — Held, that recent 
and unexplained possession of the stolen property 
which would be presumptive evidence against the 
prisoners on the charge of robbery was similarly 
evidence agaiusb them on the charge of murder. 
Queen -Em PRESS v. Sami. 

[I. L. R. 13 Mad. 42U 

2. — Evidence i admissihllity of— Evidence sliowing^ 
commission of another ojfence by accused other than 
that for which they are heiny tried.] In a crimi- 
nal trial evidence otherwise admissible is not 
rendered inadmissible by the fact that it discloses 
the commission of an offence other thau that in 
respect of which the trial is being held. Pieg, v.. 
Briggs^ 2 M. & R. 199, referred to. Queen- 
Empress %\ Mulua. 

[I. L. R. 14 All. 502 
(2) DEPOSITIONS. 

S.—Deposltio7i of medical untness — Criminal 
Procedure Code (W c/ 1882), 5 . 509 — Deposit lo?i' 
lorongly admitted in evidence — Evidence Act (7 
of 1872), ss, SO and 114, ill. (.^?).] Before the- 
deposition of a medical witness t.akeu by a commit- 
ting Magistrate can, under s. 503 of the Code off' 
Criminal Procedure, be given in evidence at the 
trial before the Court of Session, it must either- 
appear from the Magistrate’s record, or be proved 
by the evidence of witnesses, to have been taken 
and attested by the Magistrate in the presence of' 
the accused. The Court is neither bound to presume 
under s. 80, nor ought it to presume under either 
s. 80 or s. il4, ill. (c), of the Evidence Act (I of 
1872), that the deposition was so taken and at- 
tested. Queen-Empress v. Riding, I. L. R. 9 All. 
720, and Queem- Empress v. PoJip Sing, I. L. R.- 
10 All. 174, approved. Kaohali Hari i\ Queen- 
Empress. 

[I. L. R. 18 Calc, 129 

4, — Evidence Act, ss, 80, and 132— Self- Ucrimi- 
natbig statements of wit^iess— Proof and admissU 
biiity of depositions containing such statements in 
proceedings against the icltncss.] A revenue 
ofucial vraa charged with the offence of attem];>t- 
ing to receive a bribe from certain ryots who 
gave evidence for the prosecution, and he was- 
convicted. He subsequently charged the ryots 
with having conspired to bribe him, and in their 
trial their depositions in the previous case were. 
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EVIDENOE— CRIMINAL OASES— 

(2) DEPOSITIONS— 

tendered in evidence for tEe prosecution '.—Held, 
that the depositions should have been admitted 
in evidence. Qceen-Empeess Samiappa. 

^ [L L. R. 15 Mad. 63 


^,^]}e2')osiiions in couyiter-case,'] The deposi- 
tions of witnesses given in a counter-case may be 
used as evidence against them on their trial as 
accused persons, but such depositions could only 
be evidence against the persons making them. 
Qneeyi-JEinjjress v. Gopal Dass^ I. L. R. 3 Mad. 
•271, and Qiieeyi-JiJinjjress v, Oanu Sonhtij I. L. R. 
12 Bom. 410, followed. Mohee Sheikh i \ Queen- 


,Empeess. 


[I. L. R. 21 Calc. 392 


(3) EXAMINATION AND STATEMENTS 
OF ACCDSED. ■ 


0 . — Statements made lefore Magistrate as ap> 
prorers—HefiLsal of Judge of Sessio?is Court to 
gnit them on record — Criminal Procedure Code^ 
s. 287.] It is not optional with the prosecution, 
on the trial before the Court of Sessions, to put 
iu confessional statements of persons who have 
been examined before the Magistrate : where the 
■Sessions Judge refused to place on th^ record such 
statements he was held to have committed an 
irregularity. Queen-Empress -y. Rama Tevan. 

[I. L. R. 15 Mad. 352 


(4) STATEMENTS TO POLICE-OFFICERS. 

— Criminal Procedure Code, s. 161— Penal Code, 
■{Act XLV of 1860), 55. 191 and 193 — False evidence 
—Statement made to a Poliee^ofieer investigating 
a case— Mode of recording s)ieh statement,'] It is 
not necessary that the statement of a witness 
recorded under s. 161 of the Code of Criminal Pro- 
cedure, 1882, should be elicited and recorded in 
the form of alternate question and answer. It 
is sufidcient if such statement is substantially an 
answer to one or more questions addressed to the 
witness before tbe statement is made. The pro- 
visions of ss. 191 and 193 of the Penal Code apply 
to the case of false statements made under s. 161 
of the Code of Criminal Procedure, 1882. It is not 
illegal, though unnecessary, for a Police-omcer 
recording a statement under s. 161 of the Code of 
Criminal Procedure, 1882, to obtain the signatures 
■ of persons present at the time to authenticate his 
record of such statement. Queen-Empeess 
Bhag-wantia. 

[I. L. R. 15 All. 11 


8 . — Crimbial Procedure Code, ss. 161 and 162 — 
Statement made b-g a loitness to Police-officer malt- 
ing an investigation — Use of such statement to con- 
dradict toitness— Use of statement agamst accused,] 
A statement made by a witness under s. 1 61 of the 
Code of Criminal Procedure to a Police-ofidcer in- 
vestigating a case may be proved at the trial of such 
case to contradict such witness, the wdtness hav- 
*iug been first cross-examined on the point in 
respect of which it is sought to contradict him. 
But where it appeared that, but for the principal 
witness for the defence having been discredited 


EVIDENCE— CRIMINAL CASES— co/zcAZ. 

(4)- STATEMENTS TO POLICE-OFFICERS 

— concluded, 

by means of proof of a previous inconsistent 
statement made by the said witness before the 
investigating officer, the accused would have been 
acquitted, it was held that this amounted to a 
using of such .statement as evidence against the 
accused within the meaning of s. 1G2 of the Code 
of Criminal Procedure. Qneen-Fmpress^, Sitarani 
Vithal, I. D. R. 11 Bom. 657, approved, Queen- 
Empeess V , Madho, 

[I. L. R. 15 AIL 25 

^.—.Criminal Procedure Code {Act X of 1882), 
55.161 and 172 — Statements of witnesses recorded 
hg Pollce-offieers investigating under Chapter XIV 
of the Criminal Procedure Code — Poliec-diarles.] 
The privilege given by s. 172 of the Code of 
Criminal Procedure does not exteud to statements 
taken under s. 161. but recorded in the diary made 
under s. 172. SiiEEU SiiA v, Queen-Empbess. 

[I. L. R. 20 OalG. 642 

10. — Statement as eompylainant while in eusfodg 
as an accused person ] If a person while in 
custody as an accused gives information to the 
Police as complainant iu another case, his state- 
ments as such informant cannot be used as evi- 
dence against him on his trial. Moher Sheikh 
V , Queen-Empeess., 

[I. L. R. 21 OalG. 392 

EVIDENCE-PAROL EVIDENCE. Col, 

1. Varying or Contradicting Written 

Instruments ... ... 343 

See Contract — Boug-ht and Sold 
Notes. 

[I. L. R. 20 Calc. 854 

See Principal and Agent— Commission 
AGENTS. 

[I. L. R. 16 Mad. 238 

(1) VARYING OR CONTRADICTING WRITTEN 
• INSTRUMENTS. 

l.—Fvldence to vary loritten contract — Evidence 
Act [I of 1S72), 5. 92 — Boufjht-ayul-solcl notes — Oral 
evidence as to matter on which document is silent — 
Damages.] The defendants agreed to purchase, to 
arrive, from Messrs. Ralli Brothers, 3,000 maunds 
of copper, July shipment, and, on the 13th August, 
the defendants entered into a contract with the 
plaintiffs to sell to them 750 maunds oufc of this 
copper. The bought-aud-sold notes, forming the 
contract between the plaintiffs and the defend- 
ants, corresponded one with the other, and con- 
stituted a contract for delivery of 750 maunds 
conditional on arrival within four months. Fif- 
teeu hundred maunds or thereabouts of this 
copper arrived at Ralli Brothers’ godowns within 
the time mentioned in the contract between the 
plaintiffs and the defendants. The defendants 
delivered to the plaintiffs 375 maunds 6 chittacks 
of copper within time ; and made no further 
delivery to the plaintiffs, no other shipment of the 
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EVIDENCE— PAROL EVIDENCE—mii^Z. 

<1) VARYING OR CONTRADICTING WRITTEN 
IN STRDMENTS — cont limed, 

copper contracted for arriving within time at 
Calcutta. In a suit brought by the plaintiffs to 
recover damages for breach of contract to deliver, 
the defendants sought to show by oral evidence 
that the contract was for delivery of 750 maunds, 
if one-fourth of each of the successive arrivals 
at Ralli Brothers’ godowns should, in the aggre- 
gate, amount to 750 maunds : — Held, that such 
evidence v^as inadmissible under s. 92 of the Evi- 
dence Act, and that the plaintiffs were entitled 
to recover. Jadu Rai r. Bhubotaran Nunby. 

[I. L. R. 17 Calc. 173 

2. — Endence Act (T of 1872), 5. 92 — Oral erl- 
■deuce to show that an apparent sale-deed ivas a 
mortr^af/e.'] In a suit by an attaching creditor to 
set aside an order (which allowed an objection 
made to his attachment by one claiming under a 
sale-deed from the judgment-debtor), and for the 
declaration of the judgment-debtor’s title, the 
sole issue framed was whether the sale-deed was 
fjond fide and supported by consideration: — Held, 
that the plaintiff was entitled to show by collateral 
evidence that the sale-deed was really a usufruc- 
tuary mortgage and that the mortgage had expired. 
YENKATRATi?AM V, RBDDIAH. 

[I. L. R. 13 Mad. 494 

3. — Eoidenee Aet [I of 1872), .§. 92, proviso 4-- 
Endorsement on grant — Transaetloii distinct from 
original grant.'] The plaintiff sought to attach a 
certain hah as belonging to his judgment-debtor 
AT. The defendant, who was the original grantor 
of the hale, pleaded a re-grant of the hah to him- 
self. In support of this plea, the defendant pro- 
duced from his possession the original saiiacl bear- 
ing the following endorsement by K. ‘‘ You hav.e 
passed me a receipt for the sanad. I have accord- 
ingly given you the ownership of the sanad, 
therefore over the said sanad I have no right or 
title.” The defendant offered to put in this 'en- 
dorsement and also tendered the evidence of Els 
brother : that the alleged re-grant was a 
transaction entirely distinct from the original 
•grant, and, therefore, not one falling under pro- 
viso 4 to s, 92 of the Evidence Act (I of 1872). 
The defendant was at liberty to adduce evidence 
to prove this transaction. Herambdev Dhariti- 
DHARDEV V, KaSHIRATH BHASKAR. 

[I. L. R. 14 Bom. 472 

4. — Evidence Act [I ofi 1872), s. 92 — Sale-deed — 
Contemporaneous oral agreement for re^ conveyance — 
Mortgage,] In a suit to recover possession of land 
on the footing of a sale-deed executed by the defend- 
ants to the plaintiff’s vendor, the defendants set up 
a contemporaneous oral agreement for the re-con- 
veyance of the land to them on the repayment 
of a sum of money then borrowed by them from 
the vendee, and alleged that they had retained 
possession of,' and held the pattah for, the land 
throughout: — Held, that the defendants were 
entitled to prove by oral evidence that the tran- 
saction was a mortgage and not a sale, unless the 


EVIDENCE-PAROL EVIDENCE— 

(1) VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS- continued, 

plaintiff was an innocent purchaser for value 
without notice of the mortgage. Lincoln y, 
Wright, 4 De, G. & J., 16, followed. Yenhatrat^ 
nam v. Eeddlah, I. L. R. 13 Mad. 494, considered, 
RAKKElf V, AlAGAEPUBAYAN. 

[I. L. R. 16 Mad. 80 

5. — Custom or nsage gualifiying contract — Evl^ 
deuce Act (/ ^ 1872), s. 92, pirovlso 5 — Shipment, 
meaning of.] On the 18th April 1890, the defend- 
ant signed a contract (No. 3053) to buy from the 
plaintiffs 25 bales grey dhotles June shipment, in. 
four lots, with an interval of four weeks,” These 
goods were not supplied, as they could not be ob- 
tained at the price limited. On the 2-ltli Septem- 
ber, 1890, the defendant gave the plaintiffs rai 
order at an increased limit of price in the follow- 
ing terms : — “Please telegraph your Manchester 
friends to purchase on my account 25 bales grey 
dhoties xelaling to No. 3053 at an all-round advance 
of Id. per pair on original limits for Novem- 
ber, December, January shipments, in three 
monthly lots, about 8 bales to be shipped in each 
month.” This order was accepted, and the goods 
were shipped as follows : — G bales were handed to 
the carriers (the S. Sc N.-W. Railway Go ) in hlan- 
chester on the 28th November 1890, and were 
shipped at Birkenhead on the 9th December 1890; 

6 bales were handed to the same carriers on the 
4th December 1890, and were shipped on the 13th 
December 1890; 10 bales were handed to the 
same carriers on the 23rd December and 1 bale on 
the 24th December, and these 11 bales were ship- 
ped on the 6th January 1891. The defendant re- 
fused to accept the goods. He contended that the 
documents of the 18th April and. 24th September 
should be read together, and that the final con- ■ 
tract was for November, December, January ship- 
ments, in three monthly lots, at intervals of four 
weeks. He also contended that the shipment on 
the 9bh December 1890 was a late shipment, and 
that he was not, therefore, bound to accept the 
goods under the contract. As to this last con- 
tention the plaintiffs alleged that by the custom, 
of Bombay in the case of contracts made with 
members of the Native Piece-goods Association, 
the date of the carriers’ weight note was to be 
regarded as the date of shipment, and that, under 
such a contract as the one in question, delivery 
to the Railway Company or other inland carrier 
was equivalent to shipment. This custom, it was 
alleged, originated in consequence of the above 
Association having agreed that all piece-goods 
ordered out by its members should be conveyed to 
Bombay by certain lines of steamers only and by 
no others. It was stated that, unless some such 
custom existed, it would in many instances be 
impossible for Bombay merchants to carry out 
their contracts, as no steamers of the selected 
lines might be available. The Judge of the Court 
of Small Causes at the hearing found that the 
alleged custom existed, and was generally ac- 
cepted and understood by merchants and dealers 
in Bombay. On reference to the High Court : — 
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H) VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS -conchulcd, 

that evidence of the alleged custom or usa^e 
of trade was not admissible under s. 92, proviso 
(5), of the Evidence Act (I of 1872) to explain 
or vary th^natural and ordinary meaning of the 
words in the contract. The parties contracted for 
a shipment on board of a ship or steamer, and 
to allow evidence of a usage that delivery to a 
Railway Company at an inland town should be 
xegarded as equivalent to shipment on board a 
vessel at a seaport town wonld be to allow evi- 
dence of a usage repugnant to, or inconsistent 
with, the express terms of the contract. Smith 
' v . Ludha Ghella Damodar. 

[I.L. R. 17 Bom. 129 

EVIDENCE ACT (I OP 1872), s. 8. 

See Confession— C onfessions to 
Police-Officers. 

[I. L. R. 14: Bom. 260 

See Evidence— Civil Cases— Decrees, 
Judgments and Proceedings in 
FORMER Suits — Decrees and 
Proceedings not Inter Partes. 

[I. L. R. 12 All. 1 

, s. 9. 

See Evidence— Civil Cases — Decrees, 
Judgments and Proceedings in 
FORMER Suits — Decrees and 
Proceedings not Inter Partes. 

[I. L. R. 12 AIL 1 

, s. 1\.--Fact malting 'prolalle a fact hi 

issve —Admission hy one difendant relevant against 
ether defendantsi^ In a suit brought by the plain- 
tiff against several defendants to prevent en- 
croachments by the defendants in a lane which 
was the common property of himself and the de- 
fendants ; — Held, that the admission of one of 
the defendants in a previous suit to which the 
other defendants were nob parties as to the com- 
mon character of the portion of the lane between 
his house and the plaintiff’s, and also a similar 
statement in a deed put in by another of the de- 
fendants to prove his title to his own house, were 
admissible in evidence to establish the common 
character of the entire lane as alleged by the 
plaintiff. The fact of common ownership of 
other parts of the lane should be treated as rele- 
vant to the issue as to the common character of 
the entire lane on the principle laid down in 
s. 11 of the Evidence Act. Naro Vinayek r. 
Narhari. 

[I. L. R. 16 Bom, 126 

, s, 13. 

. See Evidence— Civil Cases— Decrees, 
Judgment, and Proceedings in 
FORMER Suits — Decrees and 
Proceedings not inter Partes. 

[I. L. R. 12 All. 1 

[I. L. R. 16 Mad. 194: 


EVIDEKOE ACT (I OF 1S72)— ^7. 

, ss. 14, and 15. — Admisslhilltg of evldmcc. 

Penal Code s. 20d — Fraudulent transfers (f j)ro-^ 
gjerty to different persomd] Where the accused was 
charged under s, 205 of the Penal Code with 
fraudulently transfeni-ing throe properties to three 
different persons on a certain day, in order to 
prevent their being seized in execution of a decree, 
and the prosecution tendered evidence of hve other 
fraudulent transfers cf property effected by the 
accused on the same day, and apparently with the 
same object :—ZA^7<'Z, that this evidence was admis- 
sible, under ss. 1-i, and 15 of the Evidence Act, to 
prove either that all those transfers were parts of 
one entire transaction, or that the particular 
transfers, which were specified in the charge, 
were made with a fraudulent intent. Pog. v. 
ParhliudaSi 11 Bom. 90, distinguished. Queen- 
Empress V . Vajiram. 

[I. L. R. 16 Bom. 414 

ss. 25 and 26. 

See Confession — 0 o N FE s SI 0 N s to 
•Police-Officers. 

[I. L. R. 14 Bom. 260 

[I. L. R. 17 Bom. 4S5 

, s. 27. 

See Confession — Confessions to 
Police-Officers. 

[I. L. R. 14 Bom. 260 

, s. 30. 

See Confession — Confessions of Pris- 
oners TRIED JOINTLY. 

[I. L. R. 15 Bom. 66 

, s. 37. 

See Estoppel — Estoppel by^ Conduct. 

[I. L. R. 14 Bom. 312 

1. — S. 32, cl. 2. — Fntrij in Mahomedan marrh 
age register to prove amount of do >rer Ji,c(‘d .'\ A 
register of marriages kept by the Jstatad. since 
deceased, who celebrated this marriage, in whicli 
register was entered the amount of the dower, 
was held to be admissible and relevant, as evidence 
of the sum fixed, being an entry in a book kept 
in the discharge of duty within s. H2, cl. (2) of the 
Evidence Act, 1872. Zakbri Begum v, Sakina 
Begum. 

[I. L. R. 19 Gale. 6S9 
[L. R. 191. A. 157 

2. — s. 32, cl. 4. — Statement as to custom as to 
adoption hy wldo?v ■mlthout authority of Uusljamd.l 
The lower Court having under s. 52 of the Evi- 
dence Actl of 1872 admitted in evidence a state- 
ment signed by several witnesses to the effect that 
a widow of the Kadva Kunbi caste cannot adopt, 
according to the custom of the caste, without the 
express authority of her husband -.—Held, that 
s. 32. ch 4 of the Evidence Act, was not applicable 
to the case, as the evidence was required to prove a 
fact in issue, and not merely a relevant fact. The 
statement was, therefore, inadmissible to prove the 
alleged custom. Patel Vandravan Jekxsan i\ 
Patel Manilal Chunilal. 

[1. L. R. 15 Bom. 565^ 
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EVIDENCE ACT (I OF lS^2)—conmued. 

3. — s. 32, cl. 5. — Statement of deceaned rela- 
tives — -Bearsaaj evldenee — Blrth^ date of.'\ For the 
purpose of the decision of a question of limitation, 
it was necessary to prove the date of the plaintiff’s 
birth. The plaintiff aud one of his witnesses each 
spjke to statements made to them by relatives of 
the plaintiff, who were sin(‘.e deceased, relating- to 
the date of the plaintiff's birth ; — Held^ that such 
statements were admissible in evidence under s. 32, 
cl. 0 of the Evidence Act. Hnhies v. Guthrie, L. R. 
13 Q. B D. 818, not followed. Ra^i Chandra 
Ddtt r. JoGESWAR Narain Deo. 

[I. L. R. 20 Calc. 758 

4. — S. 32, cl. Q. —Horoseojoe — Aye, proof of] 
In a suit to set aside a decree on the ground of 
minority, the plaintiff relied upon a horo.scope to 
prove his age ; — Held, following Ram Narain 
Xalliav. Monee HlheCi I L. R. 9 Oalc. G13,that the 
horoscope was not admissible under s. 32, cl. 6 
of the Evidence Act. Satis Chunder Mukho- 
PADHYA V. MOHENDRO LaL PatHUK. 

[I. L. R. 17 Calc. 849 

, s. 33. 

See Commission —Criminal Cases. 

[I. L. R. 19 Calc. 113 

, s. 35. 

See s. 74. 

[I. L R. 18 Calc. 534 

See Evidence— Civil Cases — Decrees. 
Judgments and Proceedings in 
FORMER Suits — Decrees and 
Proceedings not Inter Partes, 

[I. L. R. 15 Mad. 12 

1. — S. Q6.— Cert if rate of guardianship under 
Act XL of 1858 — Minority, Ecidenee of.] A 
certificate of guardianship under Act XL of 1S5S 
is no evidence of minority under s. 35 of the 
Evidence Act (I of 1872), being neither a book 
nor a register nor a record kept by any officer in 
accordance with any law. Satis Oh under Mukho- 
padhya ‘0, Mohendro Lal Pathuk. 

[I, L. R. 17 Oalc. 849 

2. — s. 35. — Petition and order — Plaint.] The 
plaintiff sued as the htrnaran of a Mapilla tarioad 
to recover lands in the possession of the defend- 
ants who were a donee from and the descendants 
of a previous hirnaoan and their tenants. An 
issue was raised as to whether the rights of the 
parties were governed by Makkatayom or Maru- 
makkatayom law, and an order of a District 
Munsif reciting a petition to which the alleged 
previous karnaoan was a party, was pub in evi- 
dence to show that he had in a particular instance 
acted in the capacity of harnavan of a Marumak- 
katayom tarioad. The rough draft of a plaint 
which had been filed by the alleged previous har- 
navan was pub in evidence to show that he admit- 
ted having alienated property in a manner which 
would be adverse to the claim of his tarioad: — 
Held, that the order and draft plaint were admis- 
sible in evidence for the above-mentioned purposes. 

W, D 


EVIDENCE ACT (I OF lS72)—oordhiued, 

Observations as to documents marked as exhibits 
without proof. Byathamma v. Avulla. 

[I, L. R. 15 Mad. 19 

3. — S. 35, — Recital in a judgment — Admission 
ofjenmVs title.] In a suit by a meihinomdav to- 
redeem a lianoni, the hanom document was proved 
to 'have been lost ; it appeared that a previous 
suit had been brought by the jemni to redeem the 
same kanom, aud the judgment in that suit, in 
which it was stated that the defendants admitted 
their position as hanom.dars, was tendered in evi- 
dence to prove the jennifs title: — Held, that the 
judvinent was admissible in evidence. Thama 
V. Kondan. 

[I. L. R. 15 Mad. 378 

4. — S. 35. — Entries in Gollectofs register — 
Land Registration Act {Bengal Act VIZ of 1876) 
— Register of Collector as to land, registration.] 
Entries in a register made under Bengal Act VII 
of 1876 by the Collector are entries made in an 
official register kept by a public servant under the 
provisions of a Statute, and certified copies of 
such entries are admissible in evidence for what 
they are worth. Dictum of Garth, O.J., in Saras^ 
loati Dasi v. Dhanpnt Singh. I. L. R. 9 Calc. 431, 
dissented from. SH03HI BhOOSHUN Bose v. 
Girish Chunder Mitter. 

[I. L. R. 20 Calc. 94Q 

, s. 40. 

See Evidence - Civil Cases— Decrees^ 
Judgments and Proceedings in 
FORMER Suits -Decrees and' 
Proceedings not Inter Partes. 

[I. L. R. 12 All. 1 

Res Judicata— Estoppel by Judg- 
ment. 

[I. L. R. 20 Calc. 888 

, s. 41. 

See Res Judicata— Estoppel by Judg- 
ment. 

[1. L. R. 16 Mad. 380 

, s. 43. 

4^(9^ Evidence— Civil Cases— Decrees, 
Judgments and Proceedings in 
FORMER Suits — Decrees a n d- 
Proceedings not Inter Partes. 

[I. L. R. 12 All. 1 

, s. 44. 

See Res Judicata— Competent Court 
—General Cases. 

[I. L. R. 15 Mad. 498 

, s. 57. 

See Evidence— Civil Cases — Miscella- 
neous Documents— Boors. 

[I. L. R, 15 Mad. 241 

. 12 
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( 355 ) DIGEST OF CASES. 


EVIDENCE ACT (I OF \ST2')—cimtl7iuecl. 

• , s. 65. 

See Gases under Evidence- Civil 
Cases— Secondary Evidence. 

See Limitation Act, s. 19. 

’ [I. L, R. 15 Mad. 491 

See Onus Probandi— Possession and 
Proof op Title. 

[I. L. R. 18 Oalc. 201 

, s. 74. 

See Confession— Con FE ssio NS to 
Magistrate. 

[I. L. R. 12 All. 595 

, S. 74 and S. SQ.^TetsJihana Hcghter— 

P‘Hhlio document — Beiujal BegulatUoi XII r/lSlT, 
s> 16.] A tel^hhanoj re'jiRter prepared by .a 

under Rules framed by the Board of Revenue 
under s. 16 of Beni;al Retful tiou XIT of 1817 is 
not a public document, nor is the j)atir(irl pre* 
paring- the same a public servant. Baij Nath 
Singh t. Sukhu Mahton. 

[I. L. H. 18 Oalc. 534 

5 s. 80. 

See Confession — Confessions to 
Magistrate. 

[I. L, R. 12 All. 595 

See Evidence— Criminal Cases— De- 
positions. 

[I, L. R. 18 Calc. 129 
[I. L. R. 15 Mad. 63 


EVIDENCE ACT (I OF lS72)~-conUnuul. 
, s. 106. 

See Onus Probandi— Rent, Suits for. 

[I. L. R. 12 All. 301 


s. 110. 

See Onus Probandi— Possession and 
Proof of Title. 

[I.L. R. 12 All, 46 

s. 111. 

See Onus Probandi — Deeds, Suits to 
ENFORCE or set ASIDE. 

[I. L. R. 12 All. 523 

s. 114. 

See Accomplice. 

[I. L R. 14 Bom. 331 
See Charge to Jury — Misdirection. 

[I. L. R. 17 Calc, 642 

See Evidence -Criminal Cases -De- 
positions. 

[I. L. R. 18 Calc. 129 

See Malabar Law— Mortgage. 

[I. L, R. 16 Mad. 328 
See IRght of Way. 

[I. L. R. 15 All. 270 

•, s. 115. 

See Oases under Estoppel— Estoppel 
BY Conduct. 


, s. S3. 

See Evidence -Civil Cases— Maps. 

[I. L. R. IS Gale 224 

•, s. 87. 

See Evidence— Civil Cases — Miscel- 
laneous Documents— Books. 

[I. L. R, 15 Mad. 241 

s. 91. ‘ 

See Confession — Confessions to 
Magistrate. 


, s. 118. 

See Witness— Criminal Cases— Per- 

SON COMPETENT TO BE WITNESS. 

[I. L, R, 16 Bom. 661 

, ss. 129, 130, 131. 

See S. 132. 

[I. L. R. 21 Calo. 392 

, s, 132. 

See Evidence— Criminal Cases— Depo- 
sitions. 


[I. L. R. 17 Calc. 862 


[I. L. R. 15 Mad. 63 


See Evidence— Civil Cases— Second- 
ary Evidence — Unstamped or 
Unregistered Documents. 

[I. L. R. 14 Bom. 102 

■, s. 92. 

See Cases under — Evidence — Parol 
Evidence. 

See Principal and Agent -Commis- 
sion Agents. 

[I. D. R. 16 Mad, 238 


, s, 132, and S3. 129, 130, isi.^Compel- 
Zing witness to (insioei' gvestionsl^ The mere sub- 
pceuaing of a witness or ordering him to go into 
the witness-box does not compel him to give any 
particular answer or to answer any particular 
question. The words “■ shall be compelled to give ” 
in s. 1.S2, Evidence Act, apply to pressure put upon 
a witness after he is in the box. and when he 
asks to be excused from answering a question 
The wording of ss. 129, 130, 181, 132, and Nsi 
Evidence Act, compared and discussed, Moher 
Sheikh u. Queen-Empress. 

[I. L. R. 21 Calc. 392 
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( 357 ) DIGEST OE CASES. 

EVIDENCE ACT (I OF lB72)---concludecl, I EXECUTION OF DECREE — continued, 


, s. 133. 

See Accomplice. 

[I.D. R. 14Bom.ll5, 331 | 

See Chakge TO Jury — Misdirection. j 

[I. L. R. 17 Calc. 642 

, s. 137. 

See Witness — CRIMI^^AL Cases — Ex- 
amination OF Witnesses— Cross- 
Examination. 

[I. L. R. 21 Calc. 401 

, s. 155 (3). — Echdenee In rej)ly Imjjeach- 

•vifj the credit of a loltness.'] In a suit by one K 
claiming {inter alia) a shave in a business as 
heiress of A. her father, the defendant pleading 
limitation, K, before the close of her case, put in 
evidence an entry iu a Koran to shew that she 
was born in 1279, and in the cross-examination of 
il/, a witness for the defence, put to him a letter 
purporting to have been written by A to J/, sup- 
porting AVs- case. Upon 21 denying the genuine- 
ness of the Koran, and < f certain words in the 
letter, it was proposed on behalf of K to give 
evidence in reply shewing that 21 had made state- 
ments to an attorney before the case inconsistent 
with his evidence, both as to the Koran and the 
letter ; — Held, that evidence might be given in 
reply as regards the Koran, but not as regards the 
letter ; no substantive evidence having been given 
as to the latter before the close of the plaintiff’s 
case. Semble: — The expression “ which is liable 
to be contradicted ” in s. 156 (3) of the Evidence 
Act is equivalent to “ which is relevant to the 
issue.” Khadijah Khanum v. Abdool Kurreem 
Bheraji. 

[I. L. R. 17 Calc. 344 

EXAMINATION OF ACCUSED PERSON. 

See Confession — Confessions to 
Magistrate. 

[I. L. R. 17 Calc. 862 

[I. L. R. 18 Calc. 549 

See Criminal Procedure Code, s. 342, 
[I. L. R. 13 All. 345 
[I. L. R. 14 All. 242 

[I. L. R. 16 Bom. 661 

EXCOMMUNICATION. 

See Jurisdiction of Civil Court— 

U! A n* 

[I. L. R. 13 Mad. 293 


EXECUTION OF DECREE. Col 

1. Effect of Change of law pending 

Execution ... 360 

2. Proceedings in Execution ... 360 

3. Application for Execution and 

Power of Court ... ... 361 

4. Orders and Decrees of Privy Council 366 

5. Decree to be executed after Appeal 

or Review ... ... 367 


Col 

6. Decrees under the Rent Law ... 370 

7. Notice of Execution ... ... 371 

8. Transfer of Decrees for Execution 

and Power of Court as to !^lxecu- 
tion out of its jurisdiction ... 371 

9. Decrees of Courts of Native States 373 

10. Mode of Execution ... ... 374 

CC Generally ... ... 374 

(^>) Costs ... ... 374 

(^?) Maintenance ... ... 374 

{d) Mortgage ... ... 375 

11. Execution by and against Represen- 

tatives ... ... 377 

12. Joint Decrees, Execution of and 

Liability under ... ... 379 

13. Stay of Execution ... ... 379 

See Cases under Appeal-Execution 
OF Decrees. 

See Certificate op Administration- 
Right to sue or, execute De- 
cree WITHOUT Certificate. 

[I. L. R. 15 Bom. 79, 265 
[I. L. R. 19 Calc. 482 
[I. L. R. 20 Calc. 103 
[I. L. R. 14 Mad. 458 
[I. L. R. 16 Bom. 349 

See Civil Procedure Code, s. 232. 

[1. L. R. 15 Bom. 307 

See Cases under Civil Procedure 
Code, s. 214— Questions in Exe- 
cution OF Decree. 

See Collector. 

[I. L, R. 14 Bom. 450 
See Company— Winding up— General 

[I. L. R. 16 Bom. 644 
[I. L, R, 15 Mad. 97 

See Damages— Suits for Damages— 
Torts. 

[I. L. R. 13 All. 98 

See Equitable Mortgage. 

[I. L. R. 16 Mad. 429 

See Estoppel — Estoppel by J udg- 
ment. 

[I. L. R. 14 All. 64 

See Insolvency— Insolvent Debtors 
UNDER Civil Procedure Code. 

[I. L. R. 14 All. 358 

See Limitation Act, 1877, s. 5. 

[I. L. R. 18 Calc. 631 

See Limitation Act, 1877, Art. 180. 

[I. L. R. 20 Calc. 551 
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EXECUTION OF BIEIGKE'E.—Goitumed. 

See Pensions Act, s. 4. 

[I. L. R. 16 Bom. 731 

See Surety — Enforcement of Secu- 
rity, 

[I. L. R. 13 Mad. 1 

See Waiver. 

[I. L. R. 17 Bom. 555 

, Application for. 

See Bengal Tenancy Act, Sch. Ill, 
Art. 6. 

[I. L. R. 21 Calc. 387 

See Civil Procedure Code, s. 230. 

[I. L. R. 15 All. 198 

See Cases under Execution op Decree 
— Application for Execution 
AND Power of Court. 

See Cases under Limitation Act, 1877, 
Art. 179. 

See Res judicata — Judgments on 
Preliminary Points. 

[I, L. R. 12 All. 539 
[I. L. R. 15 All. 49, 84 

by fractional co-sliarer. 

See Bengal Tenancy Act. s, 170. 

[I, L. R. 17 Calc. 390 

by transferree of portion. 

See Civil Procedure Code, s. 2.32. 

[I. L. R. 17 Calc. 341 

, Mode of execution. 

See Attachment — Subjects of 
Attachment — Decrees. 

[I. L. R. 20 Calc. Ill 
[I. L. R. 16 Bom. 522 

See Mamlatdars Courts Act, s. 17. 

[I. L. R, 14 Bom. 157 

, Obstruction to. 

See Mamlatdars Courts Act, s. 17. 

[I. L. R. 14 Bom. 157 

See Cases under Resistance or Ob- 
struction TO Execution of 
Decree. 

, Omission to assert claim in. 

See Estoppel— Estoppel by Conduct. 

[I. L. R, 14 Bom. 558 

pending appeal. 

See Restitution of Rights by Motion. 

[I. L. R. 21 Calc. 340 I 


EXECUTION OP DECREE— 

, Question arising in. 

See Reference to High Court-Civil 
Cases. 

fl. L. R. 17 Bom. 735 

, Step in aid of. 

See Cases under Limitation Act, Art. 
179 — Step in aid op Execuiion, 

, Transfer for execution. 

Oases under Execution of Decree 
—Transfer op Decrees for Exe- 

^ CUTION, kc. 

See Limitation Act, 1877. Art. 179 — 
Law applicable to Application 
FOR Execution. 

[I. L. R. 17 Calc. 491 

See Rules made under Acts. 

[I. L. R. 15 Bom. 322 

[I. L. R. 12 All. 564 

(1) EFFECT OF CHANGE OF LAW PENDING 
EXECUTION. 

1. — Decree tramf erred, to QoUeetor for eweeut'wn 
— TaluMavfi Act [Bombay Act VI of 1888). s. 31, 
cL 2 — OoiutructiO}i of statute — Betrosjjective oper- 
ation — Sanction to sale made necessary by new 
law.'\ A decree upon a morfcgage-bond passed 
against part of a talulidar's estate on the 16th 
August 1887, was transferred under s. 320 of the 
Civil Procedure Code (Act XTV of 1882) to the 
Collector for execution. The property was sold 
on the 6th August 1889. but the Collector refused 
to confirm the sale, as the sanction of the Gover- 
nor in Council under cl. 2, s. .31 of the Talukdars 
Act (Bombay Act VI of ISSS), wliicli came into 
force on the 2.5th March 1889. had not been ob- 
tained: — Helds that the section was not retro- 
specrive in its operation, and that the sale should 
be confirmed, although no sanction had been 
obtained. When the Act passed, the plaintiff had 
already acquired a vestei right by the decree to 
have the property sold, and the presumption was 
that the Legislature did not intend to interfere 
with that vested right. That presumption was 
not rebutted by any intention to interfere appear- 
ing in the Act itself Kalian .Moti r. Pathu- 

BHAI FaLJIBHAI. 

[I. L. R. 17 Bom. 289 

(2) PROCEEDINGS IN EXECUTION. 

2. — Goyiduet of proceedings in e:eecutw7i.'\ Ob- 
servations by Straight, J., as to the necessity of 
conducting the proceedings in execution of de- 
cree with the same care, and. as far as practic- 
able, in accordance with the same procedure as 
that adopted in regular suits. Seth Chand Mal 
r. Durga Dei. 

[I. L. R. 12 All. 313 
Fakirullah V . Thakur Prasad. 

[I. L. R. 12 All. 179' 
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EXECUTION OF DECREE— 

(2) PROCEEDINGS IN EXECUTION— 

3. — Grounds for setting aside execntlon-pvo- 
eecdvigs.'\ In esecubion-proceedings the Courts 
will look at the substance of the transaction, and 
will nob be disposed to set side an execution upon 
mere technical grounds when they find it is sub- 
stanbi a 1 ly right. £ issessur Laid Sakoo v. Luelimes- 
sur Singh, L. R. 6 I. A. 2.^3 ; 5 Calc. L. R. 477, 
followed. Sheo Pershad Singh v. Saheb Lal. 
Rajkumar Lal v. Saheb Lal. 

[I. L. R. 20 Calc. 453 

4. — Transfer of Propertg Act, ss. 88. 89 — Appli- 
cation for order ah solute for sale — Mortgaged] The 
holder of a decree under s. 88 of the Transfer of 
Property Act (IV of 1882) applied for execution to 
the Court charged with execution of the decree : — 
Held, that this was a good application under 3. 80 
of the Act, and that it was not necessary that 
such application should be made to the Court 
which had passed the decree. An application for 
an order absolute for sale under s. 89 of the Trans- 
fer of Property Act is a proceeding in execution 
and subject to the rules of procedure governing 
such matters. OUDH Behaih Lal v, Nageshar 
Lal. 

[I. L. R. 13 All. 278 

(3) APPLICATION FOR EXECUTION AND 

POWER OF COURT. 

5. — Right to execute decree — Assignment of 
decree - Givil Procedure Code {XIV of 1882)..?. 232 ] 
The person appearing on the face of the decree as 
the decree-holder is entitled to execution, unless 
it be shown by some other person, under s. 2S2 of 
the Civil Procedure Code, that he has taken the 
decree-holder’s place, KdietturMoliunGdattoyadliya 
V. Issur Glmnder Surma, 11 W. R. 271, relied on. 
Jasoda Deyb V. Kirtibash Das. 

[I. L, R. 18 Calc. 639 

6 . — Clril Procedure Code, 1882, s. 373 — Dismis- 
sal of application to execute loithont obtaining leave 
to make a fresh application — Limitation.] Sec- 
tion 373 of the Civil Procedure Code does not 
apply to applications for execution of decrees, 
Taracliand Maqraj v, Kashi Nath Trlmhah, 
i. I; R, 10 Bom! 62, followed. Radha Gharan v. 
Man Singh. I. L. R. V'> All. 392, -Tssented from. 
Wajiha.h alias Alijan v. Bishwanath Pershad. 

[I, L. R. 18 Calc. 462 


7 — Civil Procedure Code{Aot XiF(U1882)..?,?.43, 
373. 'm:—Separate applications to execute reliefs of 
~a different character — Limitation.] The Code of 
Civil Procedure does not prevent a person from 
making separate and successive applications for 
execution of a decree, giving relief of different 
characters, in respect to each such relief. Sec- 
tions 43. 373 and 374 do not apply to proceedings 
for execution of decree. Radha Char an v. Alan 
Singh. I. L, R. 12 All. 392. dissented from 
Wajihan v Bishwanath Pershad, I. L. R, 18 Calc. 
462. followed. Radha Kishen Lall v. Radha. 


Pershad Sing. 


[I. L. R. 18 Calc. 515 




EXECUTION OF DECREE— 

(3) APPLICATION FOR EXECUTION AND 
POWER OF QOXjRT— continued. 

8. — Civil Procedure Code [Act XIV of 1882), 
ss. 373, 647 — " SuitV] Sectio i 647 of the Code 
of Civil Procedure does not operate to ^tend the 
rule laid down in respect of a suit in s. 373 to an 
application for execution of a decree — Radha 
Qliaran v. Man Singh, I. L. R. 12 All. 392. not 
followed. Bunko Behary Gangopadhya v. 
Nil Madhub Chuttopadhya. 

[I. L. R. 18 Calc. 635 

9. — Civil Procedure Code. ss. 373. 6i7 — Appli- 
cation for execution, struch o ff for non-pagment of 
■processfees — Snhseguent appUcationd] A decree- 
holder having applied for execution of his decree, 
notice was issued to the judgment-debtors, and 
their property was attached, bub the applicant 
failed to pay the process-fees, and the application 
was struck off, and no leave bo make a fresh 
application was obtained under Civil Procedure 
Code, s. 373 : —Held, that s. 373 does not apply to 
applications for execution of decrees, and that the 
decree-holder was entitled to apply again for exe- 
cution of his decree. Radha Charan v. Man 
Singh, I. L R. 12 All. 392. di.^sented from. Wagilian 
V. Bi.diwa nath Per.diad, I L. R. 18 Calc. 462 ; and 
Shalihar Bisto Nadqir v. Narsingrao Ramehandra, 
T. L. R. 11 Bom. 467, approved. Lakshmi NaRA- 
SIMHA V, AtCHANNA. 

[I. L. R. 15 Mad. 240 

10. — Application for execution loithdrawn hy 
decree-holder— Civil Procedure Code, ss. 373. 647.] 
The ruling in Sarju Prasad v. Sita Ram, I. L. R. 
10 All. 71. only decided that, where the cirjum- 
stances in regard bo an application for execution 
of decree show that it was withdrawn' at the 
instance of the pleader of the decree-holder, and 
that no sanction was given bo its withdrawal with 
liberty to present a fresh application, any subse- 
quent application made by that decree-holder for 
execution is prohibited by s. 373 -read with s. 647 
of the Civil Procedure Code. But where a Court 
of its own motion, and without being moved 
either by the decree ho'der or by his pleader, 
takes upon itself to strike off an application for 
execution for the mere purpose of cleaving its 
file, that is not a proceeding under any provision 
of the Code which could bar a decree-holder from 
making a fresh application for execution. A first 
application for execution of a decree was ordered 
by the Court to be struck off for want of prose- 
cution. and upon the statement of the deciee- 
holder’s pleader that at present the cas ' may be 
struck off.” No permission was given to the 
decree-holder to withdraw the application with 
leave to take fresh proceedings \—IIeld. that a 
subsequent application for execution of the decree 
was barred by s 373 read with s. 64/ of the Civil 
procedure Code. Sarju Prasad v. Sita Ram, 1. L. 
R 10 All. 71, explained and followed. Ram Rup 
Y.'Lalji. Weekly Notes, 1888. p. 2.53 ; Mahtah Kuar 
V Shain Sundar Lal, Weekly Notes, 1888, p. 272 ; 
and Hira Sinqli v. Joti Prasad, Weekly Notes, 
1889, p. 204, distinguished. Observations as to 
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EXECUTION OF D'S!iOKE'El-^CLmtimced. 

(3) APPLICATION FOR EXECUTION AND 
POWER OF COURT- 

the necessity of conducting the proceedings in 
execution of decree with as much care and regu- 
larity as proceedings in suits. Under s. 647 of 
the Civil Procedure Code, the provisions relating 
to procedings in suits are to be followed and 
adopted in execution-proceedings, so far as they 
may be fairly aiid properly applicable thereto. 
Fakir-ullah V. Thakur Prasad. 

[I. L. R. 12 All. 179 

W,~~‘Ghil pTocedxire Code ( Act W/F 1582), 
8. 373 — Redcmiotion of mortgage on gyayment within 
six months— Noii-'gayment^ effect of — Foreclosure 
for decree — Final decree — Time allowed for re- 
demption^ cumgyntation of — Withdrawal of appeal 
— Effect of - Limitation — Beview,'] The plaintiffs 
obtained a decree on 12th November 1886, allow- 
ing them to redeem on payment of Rs. 168-8-0 
within six months. In default of payment 
within the prescribed time they were to stand for- 
ever foreclosed. Against this decree the defend- 
ant appealed to the High Court. On the 10th 
September 1888, the High Court passed an order 
allowing the defendant to withdraw the appeal. 
On the 17th December 1888, plaintiffs applied for 
execution of the decree of the 12th November 
1886. The lower Court, regarding the with- 
drawal of the second appeal as practically a con- 
firmation of the decree of the 12th November 
1886, computed the six months allowed for re- 
demption fiom the date of the order of with- 
drawal (10th September 1888) and granted the 
plaintiffs’ application. On appeal to the High 
Court '.—Beld, reversing the decision of the lower 
Court, that the application was time-barred, and 
that the plaintiff was foreclosed. The time allow- 
ed for redemption was to be computed, not from 
the date of the High Court’s order permitting the 
withdrawal of the appeal, but from the date of 
the* decree appealed from (i e., 12th November 
1886). The order of withdrawal was not a decree. 
The only decree which could be executed was that 
of the 12th November 1886. The redemption 
money not having been paid within six months 
from that date, the plaintiffs were foreclosed. 
The Court could not, in executiou-proceedings, 
enlarge the time fixed for redemption. Ishwargar 
V. Chudasama Manahhai, I. L. R. 13 Bom. 106, 
followed. Per Birdwood, J. : — It was open to 
the plaintiffs to apply, if so advised, to the High 
Court for a review of the order of withdrawal 
of the 10th September 1888, with a view to the 
enlargement of the time of redemption as a con- 
dition which might equitably have been permitted 
when the defendant was allowed to withdraw 
the second appeal. Patlojx r. Ganu. 

[I. L. R. 15 Bom. 370 

12. — Application for execution loithdraion lyy 
decree-holder — Civil Procedure Code, ss, 373, 647 — 
“ SxlU ” — AppealP^ Section 647 of the Civil Pro- 
cedure Code makes s. 373 applicable to proceedings 
in execution of decree. The words “suit” and 
“ appeal ” in s. 647 apply to suits and appeals in 


EXECUTION OF DECREE — continued. 

(3) APPLICATION FOR EXECUTION AND 

POWER OF continued. 

the strict sense of those terms, and were not in- 
tended to cover proceedings for the enforcement 
of rights decreed in a suii or appeal. An applica- 
tion for execution of decree by arrest of the judg- 
ment-debtor was ordered by the Court to be struck 
off, upon the statement of the decree-holder’s 
pleader that the judgment-debtor was in biding, 
and that thg decree-holder did not nesire to pro- 
secute the application further. At that time an 
order for a warrant of arrest had been issued 
subject to the payment of fees, but those fees had 
not been paid, nor bad the diet-money been depo- 
sited, and no steps were taken to proceed with the 
application. No permission was given to the 
decree-holder to withdraw the application with 
leave to take fresh proceedings: — I/e/d by the 
Full Bench that a subsequent application for exe- 
cution of the decree was barred by s. 373 read 
with s. 647 of the Civil Procedure Code. Sar/u 
Prasad v. Sit;.a, Bam. I.L. R. 10 Ail. 71, and Fakir- 
ullali V. Thakur Prasad^ I. L. R. 12 All. 173, ap- 
proved and followed. Bijai Singh v. Ilaiyat 

Weekly Notes, 1889. p. 163, uistinguisbed. 
Radha Chaean V, Man Singh. 

[I. L. R. 12 AIL 392 

13 — Power of Court to dismiss agyplication for 
laches of applicant— Civil Procedure Code, 1882, 
Ch. VII {ss. 96-109) and Ch. Xlll {ss. 156-158, 
— Civil Procedure Code Amendment Act ( VI vf 
1892), s. 4 — Striking off excantion-proccedvngs,1 
Chapters VII (ss. 96—109, relating to appearance 
of parties and consequence of non-appearance) 
and XIII (ss. 156 — 158. relating to adjournments) 
of the Code of Civil Procedure cannot, in view 
of s. 4 of Act No. VI of 1892, be applied to 
proceedings in executions of decrees. But a 
Court has power inherent, if not conferred by 
statute, to dismiss an application for execution 
when the applicant fails through, his own laches to 
put the Court in a position to proceed with his ap- 
plication. Similarly, a Court has inherent power, 
if such power is not conferred upon it by statute, 
to proceed forthwith to decide an application for 
execution of a decree on th*^ materials before it, 
when time has been granted to a party to perform 
any act necessary for the further pi ogress of the 
application, and that act has not been done. 
When an order striking an execution-case off the 
file of pending cases, or dismissing it on grounds 
other than a distinct finding that the decree is 
incapable of execution, that the decree-holder’s 
right to get the decree executed is barred by 
limitation, or by any other rule of law. or on 
some similar ground on which the application 
has clearly been dismissed on the merits, whether 
the word “ dismissed ” or the words “ struck off 
the file,” or any other similar words have been 
used in the order, the decree-holder is not barred 
by the fpree of any such order from presenting 
and prosecuting a fresh application for the exe- 
tion of his decree. Dhonkal Singh v. Phakkar 
Singh. 


[I. L. R. 15 All. 84 
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14 — Court to which (ipplioathni should be made 
— Oixil Prooediue Gode^ s. 619, para, 2 — Decree 
agadnst a sirdar — -Political .Agent'' s Court — Death 
of the sirdar — A 2 )pl'ictitlo)i for execntioa against 
the heirs —Change of status of parties — Jurisdic- 
tion.'] Ks'ii'dar agaiasi: whom atiecree was passed 
in the Gourb of the Polibical Agent having died, 
the decree-holder applied for execuUon againso 
his heirs. The Political Agent rejected the appli- 
cation, holding that he had no jurisdiction over 
the heirs, who were nob sirdars. The decree- 
holder then applied for execution to the Court of 
the First Class Subordinate Judge of Dharwar, 
who would have had jurisdiction to try the suit 
if the deceased defendant had nob been a sirdar., 
but that Court also rejected the application on the 
ground thac s. 649, para. 2 of the Civil Procedure 
Code (Act XfV of 1882; applies in cases where 
the territorial jurisdiction of the Court is changed, 
and where the status of the parties is changed, 
and that the decree-holder should obtain a de- 
claration that the decree was binding against the 
heirs, who were not sirdars : — Held, reversing the 
order, that the terms of the section are general, 
and draw no distinction as to the nature of the 
cause which puts an end to the jurisdiction. 
Gauskha V. Abdul Ropkha. 

[I. L. R. 17 Bom. 162 

Xb. — Ciril Procedure Code {Act XIV of 1882), 
ss. 230, 235, 237, 245 - Spec Ification of propertg, 
omiss'ion of — Agpllcatloti defective in form..] A 
decree was passed on the 6tti September 1876, and 
on the 6th July 1888 an application for execution 
was made in the terms of s. 235 of the Code of 
Civil Procedure which did not contain a list of 
property, as prescribed by s. 237, and the decree- 
holder did not produce the same till the 1 1th Sep- 
tember 1888. The application having been made 
and admitted, any further application would be 
barred after the dih September 1888: — Held 'by 
the Full Bench th.ib the application of the 6th 
July 1888 was one within the meaning of s. 230 
of the Code of Civil Procedure. Per PRINSEP, 
PiGOT and Ghose, JO. — Held, that the applica- 
tion was defective as not complying v\ibh the pro- 
visions of s. 237, and as it wuis not amended within 
due time or under the provisions of s. 245, the 
decree-holder was barred. Per Prinskp and PiGOT. 
JJ. — 3/acg regor v, Tarlni Churn Sircar, I. L. R. 
14 Calc. 124, should be overruled. Per Petheram, 
C. J. — The .application con d not be carried out 
without amendment, and no ameudmeut could be 
made after the application had been admitted and 
registered under s, 245, So much of the decision 
in Maegregor v, Tarlni Churn S'lixar as decides 
that an application may be amended after admis- 
sion, and registration should be overruled Per 
O’Kinealy. J. — The original application was de- 
fective, and the further application of the 11th 
September 1888 was barred. An app icatiou to 
execute a decree if admitted, and order for execu- 
tion made under s, 245, should be dealt with on its 
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merits and decided accordingly. Asgar Ali v, 
Troilokya Nath Ghose. 

[I. L. R. 17 « ale. 631 

10. — Applieation to execute decree for sale of im- 
moveable propertg in vossession of a third party 
•under valid title — OlvH Procedure Code. 1882, 
ss. 278, 287 — Rules of Bombay High Court under 
5.287 — Pract'ice.] Under s 287 of the Civil Pro- 
cedure Code (Act XIY of 1882;, and the Rules of 
the High Court made thereunder, a Court cannot 
refuse to execute its own decree ordering the sale 
of immoveable property in the pcssessiou of a 
third party under a valid t’tle. Rule 1 of the 
High Court Rules under that section permits 
inquiry into the title of the judgment-debtor in 
respect of moveable property only Nor can a 
claim set up in an investigation held under s. 287 
be treated as a claim under s. 278, tlie latter sec- 
tion having reference to claims to. and objections 
to attachment of, property under attachment. 
Bhiku Bal Patil V, Khbaichaxd Kubershet. 

[I. L. R. 14 Bom. 369 

(4; ORDERS A 4D DECREES OF PRIVY 
COUNCIL. 

13. — Ciwil Procedure Code, ss. 211, 253. 318 — 
H,ceeutloii of order giohig effect to judgment of 
Pr'icy Council — Mesne profits — Cost of receiver and 
rnanagenient — Interest on mesne gorofits — Sureties 
for execution of decree.] Land was put up for 
sale and purchased in execution of a decree. The 
sale wa-! confirmed, and the nurchaser was put 
into possession. On appeal against the order con- 
firming the sale, the High Court held that the sale- 
had been vitiated by certain irregularities and set 
it aside. The purchaser preferred an appeal to 
the Privy Council against the judgment of the 
High Court. W^hile the appeal was pending, he 
was compelled to deliver up possession of the land, 
but security was furnished under an order of the 
Court by persons not being parties to the suit for 
its re-delivery to him, and for the payment of 
mesne profits, in the event of his appeal being 
successful. Meanwhile, the laud in question was 
placed in charge of a receiver on the motion of 
other persons holding decrees against the judg- 
ment-debtors. On appeal the Privy Council re- 
versed the order of the High Court. The pur- 
chaser was aecordiugiy replaced in possession of 
the land ; and he appliei for e.xecubiou in respect 
of the inesue profits against the respondents in 
the Privy Council and the sureties. The Court of 
First Instance dismissed the application as against 
the sureties and limited the applicant’s clainu 
at>'ainst the others to the net income of the laud, 
less the cost of management by the receiver, and 
allowed him no interest ; — (1) although the- 

appeals to the High Court and the Prlv^ Council 
related to the order confirming the sale .aud not 
to that by which possession was awarded, and the- 
order in Council did not direct prymeiit of mesne 
profits., yet such payment was within its purview 
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as being* a beneflb by way of restitution fairly and 
reasonably consequential upon it. Rodrjer v. The 
Cotuptolr JD' Eseonipte de Paris, L. R. 3 P. C. 
465, folloVed ; (2) the application was rightly 
dismissed against the sureties ; (3) the charges 
involved by the appointment of the receiver 
should not have been allowed against the peti- 
tioner, since they were not necessary in the ordi- 
nary course of prudent management : (4) interest 
at 6 per cent, should have been allowed to the 
petitioner on the mesne profits for each year from 
the end of the year to the date of payment. 
Arunachellam v. Arunaohellam. 

[I. L. R. 15 Mad. 203 

V^— Transfer of decree for e;cecution--Territori- 
al fivisdictlon — Gb'il Procedure Code {Act XIV of 
1882), ss. 223. 610. 649. J The effect of ss. 610 and 
619 of the Civil Procedure Code is that the Court 
which formerly had, but now no longer has. terri- 
torial jurisdiction ought, when the decree is sent 
to it, to exercise by its own motion or when ap- 
plied for the provisions of s. 223 of the Civil 
Procedure Code, and transfer the decree for exe- 
cution to the Court which has territorial juris- 
diction. Girindro Chunder Roy v. Tarawa 
Kumari. 

[I. L. R, 20 Calo. 105 

<6) DEGREE TO BE EXECUTED AFTER 
APPEAL OR REVIEW. 

20. — Decree to he executed loliere there has hecn 
appeal'] Where the Appellate Court has modi- 
fied the decree of the Court below, the decree of 
the Appellate Court supersedes entirely that of the 
lower Court, and is the only decree which can be 
•executed. Sholirat Singh v. Bridgman, I. L. R. 

4 All. 376 ; Gohardhan Das v. Gopal Ram, I. L. R. 

7 All. 366; and Muhammad Sulalnian Khan v. 
Muhammadj "iar Kiian, I, L, R, 11 All, 267, refer- 
red to. Nourano Rai y. Latip Chaudhri. 

[I. L. R. 13 All. 394 

21. ’-Tvansfer of Property Act, ss 92, Appeal 

against a decree for redemption — Time -fixed for 
redemptlon:\ A mortgagor obtained a dWee for 
redemption of his mortgage “within six months 
from the date of this decree.’' The mortgao-ee 
appealed, but the Appellate Court confirmed the 
decree. The mortgagor sought to redeem within 
€ix months from the date of the appellate decree, 
but more than six months from the date of the 
■ciiginal decree \~~‘IJ.eld, that though the decree of 
the Appellate Court became the final decree in the 
fiuit, and the only one capable of execution yet 
unless the time for payment of the redemption 
money has been postponed under s, 93 of the 
Transfer of Property Act, or the decree of the 
original Court has been modified by an order on 
the appeal that the redemption money should be 
paid within six months of the date of the Appel- 
late Court decree, the mortgagor may lose hie 
right of redemption: the Court therefore, to which 

pplication for execution was made should, before 


T CASES. 

EXECUTION OF DECREE-^ continued. 

(6) DECREE TO BE EXECUTED AFl’ER 
APPEAL OR REVIEW— 

passing orders on the application, have given the 
plaintiff time to apply to the District Court to 
amend the decree under Transfer of Property Act, 
s. 92. ManavikramAN y. Unniappan. 

[I. L. R. 15 Mad. 170 

22. — Decrjce for redemption of mortgage — Pay- 
ment of the mortgage amount irithi n th ree months 
~ Absence of foreclosure clause — Appeal hg mort- 
gagee — Pagment by mortgagor of the decretal 
amount after the expiration of fhmee numths — 
Withdrawal of the appeal hg mortgagee — Computa- 
tion of time for execution.'] In a redemption- 
suit filed by the plaintiffs (the inoi-tgagors), they 
obtained a decree on the 1st March 1886. where- 
by they were directed to pay the defendant (the 
mortgagee) the sum of Rs. till)- 1 1-0 within three 
months, whereupon they were to get possession of 
the mortgaged property. The decree contained 
no clause of foreclosure in the event of non-pay- 
menr. On the 19th Apidl 1886, the defendants 
appealed to the High Court against the decree. 
On the 12bh October 1886, long after the expir- 
ation of the three months prescribed by the decree, 
the plaintiff paid lls. 649-11-0 into the lower 
Court, and applied for execution of the decree. 
The Court matie an order allowing the payment 
and granted execution, holding that it had power 
to extend the time for payment and that there 
were good grounds for doing so in this case. The 
defendants appealed and the High Court dis- 
charged that order on the ground that the Court 
executing a decree had no power to enlarge the 
time. On the 15th July ]89(), the defendant 
obtained an order from the High Court permit- 
ting him to withdraw his appeal. The plaintiff 
then presented an application lur execurioii of the 
original decree, contending that the order for with- 
drawal of the appeal was equivalenc to a decree of 
the Appellate Court, and that where there was an 
appeal the time prescribed by the original decree 
ran from the date of the appellate decree. At the 
date of this application the money which the 
plaintiff had paid on the 12th October 1386. was 
still in Court that the withdrawal of the 

appeal would not afford a fresh starting point, as 
the withdrawal rendered it unnecessary for any 
decree to be drawn up and the only decree which 
could be executed was that which was passed by 
the original Court in March 1886. Chudasama 
Manabhai Madarsang Ishwargar Budpia- 

GAR. 

[I. L. R. 16 Bom. 243 

2S.—Kxecndion of High GoimPs order for costs— 
Procedure applicable to High Court's order in re- 
visional jurisdiction— Ckii Procedure Code, 1882, 

5, 647.] The same procedure that applies to High 
Court decrees in appellate jurisdiction must also 
be applied, under s. 647 of the Code of Civil Pro- 
cedure (Act XIV of 1882). to the High Court’s 
orders in revisional jurisdiction. Application to 
execute the latter must be made to the Court which 
passed the decree against which the revisional 
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(5) DECREE TO BE EXECUTED AFTER 
APPEAL OR REVIEW — continued. 

application was preferred ; and that Court must 
proceed to execute the decree, or order, passed on 
revision, according to the rules prescribed for the 
execution of its own decrees. Gold v. Golden- 
BERQ-. 

ri. L. R. 16 Boin. 550 

24 . — Expcntlon pending appeal — I^andlord and 
tenant — Enhancement of rent — Decree for enhanced 
rent^ and in defanlt possex.^ion to he given — Posses- 
.‘ilon todicn pending appeal —Decree confirmed on 
appeal — Timie for comply ing 'loitli decree — Appllca- 
tlon hy defendants to he restored to possession on 
payment of amount ordered hy appellate decreed\ 
On the 13th February 1889, the plaintiffs obtain- 
ed in the District Court of Satara a decree, on 
appeal against the defendants, who were their 
tenants, ordering them to pay Rs. 34 as the rent 
of certain land for the year 1882-83; and Rs. 50 
a year as rent from the 5th April 1883. on which 
date the plaintiffs had given them notice of 
enhancement. In default of payment by the 
defendants the plaintiffs were to take possession of 
the land. The plaintiffs were to give the defend- 
ants credit for any sums which they had paid as 
rent siuce the year 1882-83. Both parties appeal- 
ed to the High Court from this decree. While 
these appeals were still pending, the plaintiffs on 
the I3th February 1890, applied for execution of 
the decree. They prayed for immediate possession 
and for Rs. 384 alleged to be the rent due under 
the decree, riz., Ks. 34 for 1882-83, and Rs. 50 for 
each of the six years from 1883-84 to 1888-89 
inclusive. The application was granted by the 
Subordinate Judge, and the plaintiffs obtained 
possession on the 19th February 1890. On the 
20th March 1890, the defendants applied to be 
restored to possession, 'Stating that they had 
appealed to the High Court againsc the decree of 
the District Court, which had fixed tbeir rent at 
the enhanced rate of Rs. 50, and that their appeal 
was still pending ; that the sum of Rs. 334 was 
not due to the plaintiffs, inasmuch as they (the 
defendants) bad continued to pay the rent at the 
old rate (fuk., Rs. 31) to the village officers 
together with the local fund cess Rs. 2-2-0, being a 
total of Rs 36-2-0 for each of the six years. They 
contended that rhe plaintiff.s were thus entitled only 
to Rs 83-4-0, and not Rs. 334. and they claimed 
to get back the land on the ground that the plain- 
tiffs had obtained possession on an illegal applica- 
tion While this application of the 20nh March 1890 
was still pending, the appeals against the District 
Court’s decree of the 13th February 1889 came on 
for hearing before the High Court, which con- 
firmed that decree on the ITth July 1890. There- 
upon the defendants on the 1st August 1890. 
brought into Court Rs. 98 (being the difference 
between the old rent which they had paid, and the 
enhanced rent payable under the confirmed decree) 
and applied to be restored to possession. On the 
6th February 1891, the defendants’ application 
of the 20th March 1890, came on for hearing, 
and was rejected by the Subordinate Judge on the 
ground that the defendants had not obeyed the 
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District Court’s decree. The defendants there- 
upon appealed to the District Court, which re- 
versed that decision and ordered that possession 
should be given to the defendants on Ifhe ground 
that the time for payment of the amount due 
under the decree should be reckoned from the 
date of the confirmation of the decree by the 
High Court, riz.. 17th July 1890, and that by 
their payments made to the village officers and 
their payment into Court on the 1st August 
1890, the defendants had obeyed the decree and 
were entitled to be put back into possession. 
The plaintiffs appealed to the High Court: — Eeld 
(reversing the order of the District Court and 
restoring that of the Subirdinaue Judge), that 
the defendants could not recover possession. The 
fact that they had appealed to the High Conrb 
could not prevent the decree of the District Court 
from being executed, or enlarge the time for pay- 
ment of the rent as decreed by that Court. No 
stay of execution was asked for, and all that the 
Subordinate Judge had to see in February 1890, 
was whether payment of rent had been made in 
accordance with the terms of the decree of the 
District Court made on the 13bh February 1889. 
The defendants had not paid that rent when 
the plaintiffs executed the decree on the 19th 
February 1890. The decree was legally executed 
before the High Court’s decree was passed on the 
17bh July 1890, and that execution could not be 
afterwards cancelled, because of the Higli Court’s 
decree. When the decree of the District Court was 
passed the defendants should at once have paid to 
the village officers the balance of the rent due 
according to that decree, or. on the second appeal to 
the High Court being made, they should have ap- 
plied for stay of execution. They followed neither 
course, and the decree was legally executeil. The 
claim in the plaintiffs’ application for execution 
may have been excessive, but r,he defendants had 
never attempted to pay anything beyond the old 
rent. Aminabi v. Sidu. 

[I. L. R. 17 Bom. 547 

(6) DECREES UNDER THE RENT LAW. 

25. — Execution of rent-decree obtained against 
a yntnidar — Property other than the tenure pro- 
ceeded against — Bengal Tenancy Act ( VIII of 
1885), s. 65.] Where a landlord obtains a decree 
for rent against his teuaut, which is on the face 
of it a decree for a sum of money without crean- 
ing a charge upon the tenure, he is at liberty in 
execution to bring t) sale property of his judg- 
ment-debtor oth-^r than the tenure itself. Section 
65 of the Bengal Tenancy Act creat'^s a first 
charge upon the tenure for its rent and puts the 
landlord in the position of a first mortgagee so far 
as the rent is coucerued, but the teuaut remains 
personally liable for the rent, vso that the landlord 
has a charge upon the tenure for the rent, and he 
has a remedy against the tenant personally for the 
debt to him, and he has therefore a right to avail 
himself of either of these remedies. Tarini- 
pRosAD Roy Nab ay an Kumari Debt. 

[I. L. R. 17 Calc, SOI 
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(7) NOTICE OF EXECUTION. 

26. — Ciril Frocechire Code, s. 2-18 — Condition 
precedent — TExeention of decree against legal reggrC' 
serdatixef The iBsiiiug of Uie notice required by 
s. 248 of the Code of Civil Procedure is a condi- 
tion precedent to the execution of a decree 
against the legal representative of a deceased 
judgment-debtor. Gopal Chundee Chatter- 
JEE r Gunaaioni Dasi. 

[I. L. R. 20 Calc. 370 

27. — Cl^'ll Procednre Code {Act XIV of 

.S'. 248 — Lf'cct of omisshm to give notice of ex eon • 
tion — Anctlon-jonrcltisser.'] Where in execution 
of a decree, lor the execution of which a notice 
to the judgment-debtor was necessary under 
e. 248 of the Civil Procedure Code, certain move- 
able property was attached and sold vvuthoub any 
such notice having been given: — lleld^ that the 
proceedings in execution vrere void and of no 
effect, and it made no difference that the auction- 
purchaser was a third party and not the decree- 
holder. Iwawnunisui Blhl v, Llalmt Jliisain, 
I. L. IT 3 .All. 424, followed ; JRaMcssnrl Eassee 
V. Eoorgadass Chatterjec, I. L. K. 3 Calc 103, 
referred* to. Saedeo Paxdey v. Ghasiram 
Gyawal. 

[I. L. R. 21 Calc. 19 

(8) TRANSFER OF DECREE FOR EXECUTION 
AND POWER OF COUR'l' AS TO EXECU- 
TION OUT OF ITS JURISDICTION. 

• 28. — Power of Conrt grossing decree to execute 
it — Portion of giroyerty ont of jurisdiction — Civil 
Procedure Code {Act XIV of J882). s. 223.] The 
Court that has the power to pass a decree for sale 
of a property has also power to carry out its 
decree by selling that property, whether any 
portion of that property be within the local limits 
of its jurisdiction or not. Per Ghosr, J., s. 223, 
clause (c?) of the Civil Procedure Code leaves it to 
the discretion of the Court to send the decree for 
execution to the Court having local jurisdiction. 
Alaseyh v. ^teel f Co., I. L. R. 14 Calc. 661, com* 
mented on. Gopi Mohan Roy v. Doybaki Nun- 
dun Sen. 

[I. L. R. 19 CalG. 13 

2^. —Civil Procedure Code^ s. 223 — Transfer not 
through Pistrict Court.'} Two decrees were passed 
against the same defendant in the Court of a 
District Munsif and on the Small Cause side of a 
Subordinate Court in the same District, respec- 
tively. Tne holder of the deciee in the Small 
Cause suit attached and brought to sale the judg- 
ment-debtor’s interest in a benefit fund. The 
other decree-holder applied for rateable distribu- 
tion, his decree having been transferred for 
execution to the Subordinate Court directly and 
not through the District Qomt i—Meld (1) that 
the direct transfer of thn decree of the District 
Munsif was not illegal ; (2) that the Subordinete 
Judge had inherent jurisdiction to execute the 
decree of the District Munsif. Kelu v. Yikrisha. 

[I. L. R. 15 Mad. 346 
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(8) TRANSFER OF DECREE FOR EXECUTION 

AND POWER OF COURT AS TO EXECU- 
TION OUT OF ITS JURISDICTION-— 

SO.— Afjrcenie7U for satisfaction of judgment 
dcht hy lnstalmc?ifs — Civil Proecdu rc Code, ss, 2i0, 
230, 267 A— Act X F of 187 7 {Limitation Act), Sch. 
il„ Art. 179.] A simple money-decree was passed 
in 1871,' and was transferred to another Court for 
execution, and in Jufie 1882 an application was 
made for execution ; and, shortly afterwards, the 
Court to which the decree had been tiansferred 
sanctioned an agreement between the parties for 
satisfaction of the decree by instalments. In June 
1885, an application was made to the Court which 
passed the decree to again trausier it for execution, 
and this application recited the previous agree- 
ment and certain payments which had been made, 
and it was granted. A further application for 
execution for the remaining instalments was made 
in April 1888:-— /AffA by Edge, C. J., that the 
Court to which the decree wms transferred had 
no power in* 1882, to sanction the agreement 
under s. 2.57A of the Civil Procedure Code ; chat 
if the order iu June 1885, of the Court passing 
the decree were regarded as a sanction (which it 
would be very difiicuit to hold), that order never- 
theless, could not operate as one under s. 219 
altering the decree; that if any decree in the 
case were capable of execution it was the decree 
of 1871, which had never been altered by a Court ; 
and that inasmuch as a previous applicacioii for 
execution had been made in June 1882, that 
decree was dead, as well under s. 230 of the Code, as 
under art. 17 9, sch. ii of the LimiLation Act {XV 
of 1877). Held, by Straight, J., that the order 
of June 1385 was not, and could not be, an order 
sanctioning' the agreement of June 1882, and 
the decree consequently stood unaltered ; and, an 
application to execute it having been made and 
granted since Act XXV of 1882 came into opera- 
tion, the decree was now dead under s. 230 of the 
Code. Per Edge, C, J —The Court to which a 
decree has been transferred for execution has no- 
power to banction an agreement under s. 257 A 
of the Code for satisfaction of the decree by in- 
stalments, but such sanction can be given only by 
the Court which passed, the decree. An agree- 
ment sanctioned under s. 257 A cannot be treated 
without anything more, as a decree of the Court,, 
and cannot operate as an order under s. 210, 
though au order under s. 210 would operate as a 
sanction under s. 257 A. The decree in a suit 
which must be executed is the decree as origiually 
passed or as altered by a proper order for that 
purpose, as, e.g., by an order under s. 210. Gand- 
HARAP Singh x. Sheodarshan Singh. 

[I. L. R. 12 All. 571 

31 . — Power of Court to decide roliether exe- 
cutloji is harred by liinltation — Quest lo7i of Iwilta- 
tio7i— Civil Procedure Code {Act XIV of 1882), 
s. 223 et seeg.} Where a Court makes an order 
for execution of a decree and transmits the decree 
for execution to another Court, the latter Court 
has no power to determine whether execution iA 
barred by limitation. The order for execution 
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EXECUTION OF DECREE— 

(8) TRANSFER OP DECREE FOR EXECU1TON 

AND POWER OF COURT AS TO EXECU- 
TION OUT OF ITS JURISDICTION— 

made by the transmitting* Court is binding' on the 
parties until reversed on appeal. It is otherwise, 
however, where the trat smitting' Court has made 
no order for execution, but has merely transmit- 
ted the decree and the certificate of non-satisfac- 
tion. Husein Ahmad Kaka v. S;4JU Mahamad 
Sahid. 

[I. L. R. 15 Bom. 28 

(9) DECREES OF COURTS OF NATIVE 
STATES. 

32.— Ch-n Procedure Code {Act XIV of 1882), 
ss, 229 R and B and '2ioB — Foreign judgment — 
Execution in Br itish India of Foreign judgment — 
Decree oltained without jurisdiction and hy fraud 
— Jurisdiction,'] I'he plaintiff obtained a decree 
against the defendant in the Zilla Court of Angi- 
karmal, in the State of Cochin. TJie defendant 
was a resident in Bombay and the plaintiff sought 
to execute the decree against him in Bombay. 
Notice under s. 245B of the Civil Procedure Code 
(Act XIV of 1882) was served upon the defendant 
calling upon him to show cnuse why be should 
not be committed to jail in execution. 'J'he plain- 
tiff relied upon s. 22yB of the Civil Procedure 
Code. The defendant, as cause against the execu- 
tion of the decree, alleged that the decree was 
passed by the Cochin Court without jurisdiction, 
and that it bad been fraudulently obtained by the 
plaintiff. The Court refused to commit the defen- 
dant on the facts as presented in the 

afiSdavit, that the Court in Cochin had no jurisdic- 
tion over the defendant, and that the plaintiff 
obtained the decree by misrepresentation and con- 
cealment of essential facts. Held, also, that the 
Court was entitled to exercise a judicial discretion 
as to whether it would put into force the provi- 
sions of s. 229B of the Civil Procedure Code. No 
duty is cast upon the Court to execute a decree 
which can be shown to have been passed without 
jurisdiction or obtained by fraud. Section 229B 
of the Civil Procedure Code does not remove the 
decree of a Native State falling within its purview 
from the category of foreign judgments. It merely 
alters the procedure by which such a judgment 
can have effect given to it in British India Not- 
withstanding the section., such a decree still 
remains a foreign judgmeut. and its effect is re- 
moved by showing want ot jurisdiction in the 
Court which passed it. The Court is not bound 
to execute the decree of a foreign Court which 
has been obtained by the fraud of the plaintiff. 
Where execution of such a decree is sought, relief 
can only be obtained by pointing out the fraud to 
the executing Court and asking that Court to re- 
frain from executing the decree. The Court will 
not send British subjects subject to its territorial 
jurisdiction into a foreign country to seek to be 
relieved from a fraudulently obtained decree, but 
will itself refuse to give effect to such a decree. 
Musa Haji Ahmed v. Purmanahd Nursey. 

[I. L. R 15 Bom. 216 


EXECUTION OF DECREE —contin ued. 

(10) MODE OF EXECUTION. 

{a) Generally. 

33. '^Decree of Ajipellate Court — Decree refer^ 
ring to Judgment.] Where the judgment of an 
Appellate Court directed that a certai^ sum over 

' and above what bad been decreed to him in the 
Court of First Instance should be decreed to the 
appellant, but the decree of the Appellate Court 
did not specify the sums that would be due to the 
appellant under that decree, except by reference 
to the judgment on which it was based and to the 
decree of the Court of First Instance \ ~IItld, that 
though the decree as thus drawn was informal, 
yet, as the amount due to the decree-holder was 
ascertainable from tlie record, and the decree was- 
thus practically capable of execution, execution 
should, as a matter of equity, be granted to the 
decree-holder. Jawahir Mal v. Kistur Chand. 

[I. L. R. 13 All. 343 

Q}) Costs. . 

34. — Ciril Procedure Code, s. 267 — Order made 
hy a Judge hiOhamhers on client to pay taxed cost» 
of his attorney — Bight of attorney to execute 
such order as a decree — Buie 188 of Buies of High 
Court, Bombay.] An order obtained from a Judge 
in Chambers by an attorney against his client for 
the payment of costs, is a decree or order to the 
execution of which the provisions of Chapter 
XIX of the Civil Procedure Code (XIV of 1882) 
apply. Section 267 of the Civil Procedure Code- 
is applicable to all the property of the judgment- 
debtor out of which the decree can be satisfied 
eitlier by delivery in obedieime to the decree or 
by sale. The words liable to be seized ” con- 
tained in s. 267 of the Civil Procedure Code are 
words of description pointing out the kind of 
property in respect of which an enquiry can be 
held, viz., any property which is attachable under 
the decree. Property of a judgment-debtor 
which he has mortgaged is peimci facie liable to- 
be seized in execution of a decree agninst him, 
and the fact that he has mortgaged it will not 
prevent its being attached and sold in execution 
of the decree subject to the mortgage-debt. A 
person may be examined, under s. 267, in respect 
of property which is primd facie the property of 
the judgment-debtor, even although such person 
may allege that he is a mortgagee in possession 
of the attached property. In re Premji Trikum- 
DAS. 

[I. L. R. 17 Bom. 514 

See Assur Purshotam v. Ruttonbai. 

[I. L. R. 16 Bom. 152 

{c) Maintenance. 

35. — Future maintenance, right to recover, in exe- 
cution of decree awarding maintenance.] P'uture 
maintenance awarded by a decree when falling 
due nan be recovered in exeeurion of that decree 
without further suit. Ashutosh Bannerjee r. 
Lukhimoni Debya. 


[I. L R 19 Calc. 139 
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EXECUTION OF DECREE — oontinneil. j 
(10) MODE OF EXECUTION — continued. 

(d) Mortgage. 

QQ . — Conditional decree for sale not made ah- 
.solute.] A conditional decree for the sale of mort- 
gaged property under s. 88 of the Transfer of 
Property Act (IV of 1882) cannot be executed 
unless and until it is made absolute by an order 
passed under s. 89. Ham Lal ' c . Narain. 

[I. L. R. 12 All. 539 

Q7,—Tran.fer of Property Jet {IV of 1882), 
—Nature of decree contemplated hy that sec- 
tion.] The plaintiff obtained a decree on a hy- 
pothecation-bond, the decree providing that the 
money secured by the bond was to be realised by 
sale of the hypothecated property, and, if that 
proved insuthoient to satisfy the decree, by sale of 
other property of the judgment-debtor. The 
hypothecated property was sold, and the proceeds 
were not sufficient to satisfy the decree. The 
decree-holder thereupon applied for eiiforcement | 
of that portion of the decree which related to the I 
other property of the judgment-debtor. To this 
application it was objected that it was necessary 
to obtain a decree under s. 90 of the Transfer of 
Property Act (IV of 1882). This objection was 
allowed, and the decree-holder applied for and ob- 
tained a decree under the said section. The judg- 
ment-debtor then appealed against that decree on 
the ground, amongst others, that, looking to the 
terms of the original decree, the applicarlon under 
s. 90 was superfluous : — HeUl. that bhe decree con- 
templated by s. 90 of the Transfer of Property 
Act is, in fact, an order to be obnaiued in execu- 
tion of a decree for sale ; and though in the 
present instance the application for such a decree 
may have been superfiaous, it may nevertheless 
be regarded as an application for execution of a 
decree by enforcement of a portion of it against 
property other than the mortgaged property. 
Miller v. Digamhari Dehya, Weekly Notes, 1890, 
p. 142, distinguished; Hafzud-din Ahmad v. 
Pamodar Das, Weekly Notes, 1889, p. 149. and 
Paj Singh v. Parmanand. I. L. II. 11 All, 486, 
referred to. Durga Dai v. Bhagwat Prasad. 

[I. L. R. 13 All. 353 

38. — Tran.fer of Property Jet [IV of 18S2), 
s. 90. — Decree against the person and other property 
■of the judgment 'debtor as ■well as against the pro- 
perty mortgaged.] In a suit for enlorcement of a 
mortgage security the plaintiff prayed for a decree 
both as against the mortgaged property, and also, 
in the event of the m )rtgaged property not realis- 
ing sufficient to satisfy his claim, as against the 
other property and the persons of the defendants, 
and the decree which the plaintiff obtained was 
framed in accordance with the prayer in the 
plaint, that is to say, the decree expressly provided 
that, should the mortgaged property not reaii.se 
sufficient to satisfy the amount decreed bo bhe 
plaintiff, the other proper' y of three, and bhe per- 
sons of two, of bhe judgment-debtors were to be 
liable : - Held, that such a decree could b ^ executed 
-against the persons and other property of the 


{d) Mortgage— 

parties named therein, without its being neces- 
sary for the decree-holder obtain a separate 
decree under s. 90 of the Transfer of Property Act. 
Miller Y. Digamhari Dehy a, Weekly Notes, 1890, 
p. 142, referred to. Batak NatH v . Pitambar 
Das. 

[I. L. R. 13 All. 360 

39. — Rights of mortgagee ■In respect of non- 
hypotheeated property of the ■mortgagor— Res judi- 
cata — Transfer of Property Act ( I V of 1 882) . .s-.s'. 68, 
88. 89 and 90— U/r/Z Procedure Oode.Srh. iv, for ins 
Nos. 109 and 128.] Where there is nothing to show 
a contrary intention of the parties, every mortgage 
carries with it a personal liability bo pay bhe money 
avanoed ; but a mortgagee must sue for his remedy 
against the property first. In so doi ug in is im- 
material whether or nob he prays in his plairib for 
relief against nou-hypobhecabed property. Unless 
in exceptionaf cases he can obtain such r -lief only 
under bhe provisions of s 90 of the Transfer of 
Property .Act, and if such relief is refused, the 
refusal will nob bar a subsequent application un- 
der s. 90 Hafiz’ud'din Ahmad v. Damodar Das. 
Weekly Notes, 1889, p. 149. approved; Batak Nath 
V. Plta-inhar Das, I.L.R. 18 All. 360. distinguished ; 
Sutton V. Sntton. L. 11. 22 Oh. D. 51.5; Raj Singh v. 
Parmanand, I.L.R. 11 All. 486; Miller v.Digani- 
hari Dehya, Weekly Notes, 1 890, p 142; and Dnrga 
Dal V. Bhaywat Prasad, 1. L. R 18 All. 856, re- 
ferred to. Observations on the meaning and ap- 
plication of ss, iS8, 89 and 90 of bhe Tran.sfer of 
Property Act. Explanation of the term *' legally 
recoverable ” in s. 90. ibonatun Shah v. ^Lll Neanez 
Khan. I.L.R. 16 dale. 428. discussed. Musaheb 
Zaman Khan r. Inayat-ul-lah. 

[I. L. R. 14 All. 513 

40. — Transfer of Property Act,s. 90 — Meaning 
of the term “ legally recorera.ble.^''] A dec*ree- 
holder having obtained separate decrees against 
his judgment-debbor on two unregistered bonds, 
each for a sum of less than Rs. 100. hypothecat- 
ing one and the same property, took out execution 
on one bond and brought to sale the hypothecated 
property, which was purchased by a third party. 
The sum for which that property was s Id was 
only sufficient to satisfy one decree, and the 
decree-holdt-r accordingly, wdthin three years from 
the date when the latter of bhe two bonds fell 
due, applied for a decree under a. 90 of the Trans- 
fer of Property Act ; — Held, that under the above 
circumstances, there was a balance legally recover- 
able otherwise than out of the property sold, and 
that th.e decree-holder was therefore eutibled to 
a decree under s. 90. Mnsaheh Zaman Khan v. 
Inayat-nl-lah. I. L. R. 14 All. 513, referred to. 
Bageshri Dial v. Muhammad Naqi. 

[I. L. R. 15 All. 331 

41. — Goihvt exeontlng decree not competent to go 
behind its terms — Tran-fev of Property Act {IV of 
1882), ss. 88, 90.] Where a decree on a hypothe- 
cation-bond besides decreeing sale of the hypo- 
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EXECUTION OF DECREE 

(10) MODE OF EXECUTION— 

(rZ) Mortgage — concluded. 

tbecated propprty purported also to grant relief 
against the person and non-hypothecated property 
of the judgment-debtor, and such decree remain- 
ing un challenged became final in its entirety : — 
Held., that it was competent to the decree-holder 
by application for execution of the decree to pro- 
ceed against the non-hypothecated property of hia 
judgment-debtor, and it was not necessary for him 
to apply to the Court for a decree under s. 90 of 
the Transfer of Property Act. Mn^dliel) Zam-an 
Khan v. Inayat-vllah, I. L. R. 14 Ali. 513, dis- 
tinguished. Lalji Lal V, Barber. 

[I. L. R. 15 All. 334 

42. — Mortgage hy one owner of undivided share 
of estate — llights of mortgagee on partition where 
the undivided share is allotted to a sharer other 
than the mortgagor — Execution not against movt- 
gaged property hut against property allotted to 
mortgagor.'] Where A mortgaged to Ihe plaintiff 
his undivided share in certain land which he held 
jointly with B . and subsequently to the mortgage, 
by a decree in a partition-suit to which the plain- 
tiff was not a party, the mortgaged property was 
allotted to B. other property in substitution being 
allotted to A : — Eelf in a suit against B and the 
representatives of a 1, to recover the sum due on 
the mortgage by sale of the mortgaged property, 
that the plaintiff could not proceed against the 
mortgaged property which had been allotted on 
partition to B, but should be allowed to proceed 
against that which had been allotted in substitu- 
tion to A, his mortgagor. Byjruoth Ball v. Ra~ 
moodeen Chowdhry, Ij. R. I 1. A 1 6 ; 21 W. R. 233, 
followed in principle. Hem Ohunder Ghose v, 
Thako Mont Debt. 

[I. L. R. 20 Gale. 533 

43. — Transfer of Property Act, ss. 88. 90 — De- 
cree not satisfied of ter sale of mortgaged property — 
Procedure necessary to obtain balance of decree.] 
Where a decree-holder has obtained a decree under 
s. 88 of the Transfer of Property Act. and on sale 
of the mortgaged property the proceeds of sale are 
insufficient to satisfy the decree, he must, unless 
the decree gives him the right to proceed against 
other property or against the person of his judg- 
ment-debtor, apply under s, 90 of the Act for a 
decree for the balance remaining unsatisfied. 
Lalla Tirhini Sahat v. Lalla H urruk Narain. 

[I. L. R 21 Calc 26 

(11) EXECUTION BY AND AGAINST 
REPRESENTATIVES. 

AA. — Civil Procedure Code, 1882, s. Exe- 
cution of a decree against the son of a Hindu 
judgment-debtor— Determination of questions as to 
the binding nature of the decree debt ] In exe- 
cution of a money-decree passed against a Hindu 
since deceased, ancestral property in the posses- 
sion of his son was attached. A petition by the 
son objecting that the property was not liable to 
be attached in his hands was dismissed: — HcAd, 


EXECUTION OF DEO REE 

(11) EXEOUriON BY AND AGAINST 
REPilESENTATIVES— 

that the order dismissing the petition wms wrono', 
for when a judginent-cfeditior seeks to attach an- 
cestral property after it has vested in the son hy 
surviyor.ship under Hindu law upon th^ father’s 
death, he cannot be considered as execiitinor the 
decree against the property of the deceased judg- 
ment-debtor within the meaning of s. 234 of the 
Code of Civil Procedure. Venkatarama 
Senthivelu. 

[I. L. R. 13 Mad 265 

45 —Legal representative of a joint undivided 
Hindu in respect of ancestral iniuioveahle property 
attached, in execution — Giril Procedure Gode, 
s. 248 — Notice of execution.] The plaintiff and his 
brother were joint undivided brothers possessed 
of certain immoveable property. This property 
was attached in execution, but before a warrant 
for sale of the property was obtained the plaintiff 
died. The attaching creditor issued a notice, 
under s. 248 of the Civil Procedure Code (XIV of 
1882), addressed to the brother and widows of 
the plaintiff as his legal representatives” within- 
the meaning of that section, calling on them to 
show cause why execution should not proceed 
against them: — Held, that his widows, and not 
his brother, were the plaintiff’s legal representa- 
tives for this purpose, for it must be as equasi- 
separate property of the deceased plaintiff that 
the attaching creditor had a claim to it. If it 
were to be treated as joint property, he could have 
none, for the deceased’s interest would then have 
disappeared, having gone by survivorship to his 
brother. Nanabhai Ganpatrao v. Janardhan 
Vasudeoji. 

[I. L. R. 16 Bom. 636 

A^.— Ascertainment of a defendants liability by 
an operatire decree after the declaration of his 
general lUibility in a prior decree — His death in 
the interval between such ’ecrees and effect, in exe- 
cution. of his representatives not being parties to the 
operative one— Mesne profits, decree for — Non-join- 
dev of ■parties.] An operative decree, obtained after 
ffie death of a defendant, ascertaining for the first 
time, the extent and quality of his liability, the 
latter having been already declared in general 
terms in a prior decree, cannot bind the represen- 
tatives of the deceased, unless they were made 
parties to the suit in which such ascertainment 
was pronounced. The question of the amount of 
mesne profits due, they having been decreed to- 
gether with the possession of land in 1856. against 
a body of village proprietors, was not decided till 
1877. In that year an operative decree was made 
against the village proprietors whose names 
appeared as defendants in the suit of 1856, and in 
1881 execution -proceedings were taken against the 
present plaintiffs, attributing to them the charac- 
ter of heirs of the original judgment-debtors: — 
Held, that the right to execute for mesne profits 
was nob wholly dependent upon whether or not the 
ancestor of the present plaintiffs had been a party 
to the decree of 1856, which did not ascertain the 
amount of the profits, or determine whether the- 
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EXECUTION OF 

(II) EXECUTION BY AND AGAINST 
REP lI ESEN TATTY ES — concluded. 
then defendants were liable, jointly or severally, 
in respect of the wrongful possession. Before the 
issue of'Tfb money -decree which was capable of 
being put into execution, the alleged ancestor of 
the present plaintiffs was dead, and the latter, not 
having bee-i parties to that decree, were not liable 
under it. Radha Prasad Singh r. Lal Sahab 
Rai. 

[I. L. R, 13 All. 53 
[L. R. 17 I. A. 150 

(12) JOINT DECREES. EXECUTION OF, 

and liability under. 

Procedure Code.su. 281 , 258— 
^.atlonfor uncertified pnijmcnt to one decree-holder.'] 
One of two holders of a joint decree applied for 
execution of the decree to the full amount. It 
appeared that the other decree-holder had received 
a certain sum fr-m the judgment-debtor on ac- 
count of the decree out of Court, but this pay- 
ment had not been certified : — Held^ that the 
payment was valid only to the extent of tlie share 
to which the payee was entitled, and that this 
share having been ascertained and credit given 
for it, the decree should be executed in favour of 
:the present applicant for the balance. Sultan 
Moidlen V. Savalayammal. 

[I. L.'r. 15 Mad. 343 

(13) STAY OP EXECUTION. 

48. — Civil Procedure Code^ 1882, -v. 515 — Yotlce 
to decvee-liolder — Practice — Afidarit.] A final 
order for staying the execution of a decree should 
not be made without giving the decree-hohler 
notice of the judgment-debtor’s application. The 
application should be supported by an affidavit. 
Wultaa’CHand Shivram V. IChaRvSedji Nasae- 
VANJI. 

[I. L. R. 15 Bom. 538 

4:9. —Civil ProGedu,re Code, 1882, s. 516 — Appli- 
cation for stay of sale of liinnoveahlo property in 
execution of money-decree under appeal.] An ap- 
plication under the third paragraph of s. 516 of 
the Code of Civil Procedure to stay the sale of 
immoveable property in execution of a decree for 
money against which an appeal has been filed 
must be made t > the Court which passed the decree 
and not to the Appellate Court. Crossain Money 
Puree Y. Grour Persliad Singh. I. L. R. 11 Calc. 116, 
referred to. In THE MATTER op the Petition 
.•OP Murad-un-nissa. 

[I. L. R. 15 All. 196 

EXECUTOR. 

See Probate—To whom Granted. 

[I. L. R. 21 Calc. 195 

, By implication. 

See Probate— T o whom Granted. 

[I. L. R. 15 Mad. 360 


EXEGUTOK-~^?^u^6‘^^^^Z6vi. 

, de son tort. 

See Trust. 

[I. L. R. 17 Calc. 620 

‘ of shareholder, rights of. 

See Declaratory Decree. Suit for— 
Declarations op Title. 

[I. L. R. 17 Bom. 197 

EXHIBITS, APPLICATION TO ALTER 
ENDORSMENT ON. 

See Appeal to Privy Council— Prac- 
tice AND Procedure. 

[I. L. R. 21 Calc. 476 

EXPECTANCY. 

See Attachment— Subjects of At- 
tachment — CXPECTAJ^ CY. 

[I. L. R. 18 Calc. 164 

EXTRADITION. 

See Charge— Alteration or Amend- 
MENT OP Charge. 

[I. L R. 17 Bom. 369 

FACTOR. 

See Principal and Agent — Commission 
AGENTS. 

[I. L. R. 17 Bom. 520 

FALSE OHAROE. , 

Penal Code, s. 21 1 — False charge made to Police 
— Institution of criminal /proceedings — Penal Code, 
s. 211,] A person who seLs the criminal law in 
motion by making a false charg-e to the Police of a 
cognizable offence instibuces criminal proceedings 
within the meaning of s. 211 of the Penal Code ; 
and if the offence fall within the description in 
the latter part of the section, he is liable to the 
punishment there provided. Karim Buksii v. 
Queen-Empress. 

[I, L. R. 17 Calc. 574 

FALSE EVIDENCE. 

Criminal Procedure Code, s. 1S7. 

[I. L. R. 14 All. 354 

1. — PenalGode.ss. 191. 198 — Statements to Police- 
officers investigating under Criminal Procedure 
Code. s. 161.] The provisions of ss. 191 and 198 of 
the Penal Code do apply to the case of false state- 
ments made under s. 161 of the Code of Criminal 
Procedure, 188U Queen-Empress v. Bhag- 

WANTIA. 

[I. L. R. 15 All. 11 

2, — Penal Code. s. Gluing false evidence — 

Omission to prove that accused loas sworn or 
affirmed — Oaths Act (X of' 1873), ss. 6, 18, U.] 
The offence of intentionally giving false evidence, 
referred to in s. 193 of the Penal Code, may be 
committed, although the person giving evidence 
has neither been sworn nor affirmed. Gobind 
Chandra Seal v, Queen-Empress. 

[I. L. R. 19 Calc. 355 
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FALSE EVIDENCE-f/>;ic/K7Z^^Z. 

3. — Penal Code, ss, 193, 199 — Proceedings hg JDls- 
trict Jadge lolthout jurlsdiotion — Bengal Tenancy 
Act., 1885, s, 95] The BeEg’al Tenai cy Act does 
not authorise a proceeding- calling- upon a person 
to show cause why he should not make over docu- 
ments and papers belonging to an estate of which 
n common manager hos been appointed. A person 
giving false evidence in such p oceeding cannot 
be convicted under s. 193 or s. 199 of the Penal 
Code. Abdul Majid v. Krishna LAji Nag. 

[I. L. R. 20 Calc. 724 

4. — Oaths Act (A" of 1873), ss. 5, 14. — Grl- 

onlnal Procedure Code (Act X of 1882). 164 — 

jMaglstrate. power c/.] A Magistrate, acting un- 
der Criminal Procedure Code, s. 164. has power 
t> administer an oath, and a charge of perjury 
can be framed with regard to statements made 
before him on oath when he is so acting. Qulen- 
Empress ' i \ Alagu Konb. 

fl. L. R. Mach 421 

5. — Peglstratlon Act (III of 1877). s. 82 — 

Pe7ua Code [Act XLV of 1860). 19B-‘'- Judicial 

goroceedlng'"— Delegation if ggoirers hg District 
Peglstrar.'] It is no offence to make a false state- 
ment before a person purporting to act in execu- 
tion of the Registration Act, but not legally 
authorised so to do, Radhika Mohan Kuri r. 
Lal Mohan Sha. 

[I. L. R. 20 Calc 719 

FALSE PERSONATION. 

Ecldence as to identity of heirs of estate.] 
Where the main question was whether, in fact, 
the heir to an estate, a minor in possession through 
the manager under the Court of Wards, had been, 
as the plaintiff alleged him to have been, put 
forward by false personation, a Divisional Court 
of Appeal decided in favour of the defence and 
dismissed the suit. Pending this decision, a Full 
Bench disposed of questions of law as to the 
admissibility in evidence in tliis suit of the 
judgment and record in a prior suit; in which it 
had been found, as a fact, that there had been, at 
one time, in existence an heir born of the parent- 
age which the defence in this suit alleged to be 
that of the minor defendant. It was disputed 
in the present suit whether the minor defendaut 
was the same individual whom his alleged mother, 
the defendant in the former suit (there being the 
game plaintiff in both suits), stated to be her son ; 
also, whether, if that indentity were proved, the 
suit would be barred as res gudwata. This latter 
question was decided in the negative hy the Full 
Bench, which held the judgment in the former 
suit not to be conclusive upon the present one ; 
hut also held the record to be admissible. There 
was no appeal from that decision ; and on an ap- 
peal from the decree of the Divisional Court, the 
Judicial Committee affirmed, on the facts, the 
decree made. Palakdhaei Singh r. Collector 
OF Gorakhpur. 

[I. L. R. 15 All. 261 


FAMILY, MANAC4EMENT OP. 

fSee Malabar Law-Custom. 

[I. L. R. 13 Mad. 209 

FAMILY DWELLINO-HOUSE. 

^ee Hindu Law — Family Dwelling- 
House. • 

[I. L. R. 17 Bom. 398 

FERRY. 

&ee Co-sharers~Enjoyment of Joint 
Property. 

[I. L. R. 19 Calc. 253 

, Right of. 

^ce Specific Relief Act, s. 9. 

[I. L. R 13 Mad. 54 


Infrlngeanent of rights of ferry — Right to re- 
train party start isig second ferry —■Croion grant 
— User — Limitation Act (XV of 1877). ss. 23, 

26, 27. 28 — XioLsanec — Cause of action.] In a 
suit brought to establish the right to a ferry 
frauchise and to restrain the working of a rival 
ferry : — Held that there is nothing in the law of 
Bengal as it was before the acquisition by the 
British Government or in the Regulations before 
or after 1793 to show that any person is entitled 
to claim a monopoly of a right of ferry by pre- 
scription or by any other means than a grant from 
the Crown. To such a monpoly Part IV (ss. 26, 

27, 28) of the Limitation Act of 1877 relating 
to the acquisition of ownership by prescription is 
nob applicable. The frauchise of a ferry is not 
necessarily appurtenant bo land, but where a right 
of ferry was claimed as appurtenant to certain 
villages: — that the grant of such right by 
the Crown would not be destroyed by mere non- 
user without waiver, nor by the running of an 
opposition ferry. The franchise would continue 
as long as the grant continue!, and until the per- 
son who set up an opposition ferry could show a 
Crown grant, or give evidence from which a Crown 
grant could be presumed, the cause of action would 
remain. The disturbance of a right of ferry is 
in the nature of a nuisance, (Yard v. Ford. 2 
Saunders, 172), and the cause of action in the 
case of the violation of this right is a continuing 
wrong within s. 23 of the Limitation Act. Nitya- 
HARi Roy V . Dunne. 

[I. L.R. 18 Gale. 652 


FIDUCIARY RELATIONSHIP. 

See Onus Probandi — Deeds, Suit to 
. Enforce or Set Aside. 

[I. L. R. 18 Oalo. 545 
[I. L. R. 12 All. 523 


FINE. 

See Appeal in Criminal Cases— Crim- 
inal Procedure Code. 


[I. L, R. 20 Calc. 687 


See Magistrate, Jurisdiction of — 
Special Acts— Companies Act, 

[I. L. R. 20 Calc. 676 
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FINE — concluded. 

See Whipping. 

[L L. R.16 Bom. 357 

—Beallzation of fine after death of person fined— 
MoveaUc property —Immoveahle property — Penal 
Code {Act XLV of 1860), s. 70— Gririhial Proce- 
dure Code (Act 'XXV of 1861), s, 6—Grmhial 
Procedure Code (Act X of 1882). .9. 386.] Where 
a person ^'as fined under the Penal Code and died 
before the fine was paid, and the Magistrate order- 
ed the fine to be realized by sale of his joint 
moveable property, and that being' found insuffi- 
cient to cover the fine, his immoveable prop.n-ty 
was also attached under the order:— Held, that the 
liability of the immoveable property of the de- 
ceased could not be enforced by distress. Pey, v. 
Lallu Karioar, 5 Bom. H. C. 63, followed. Section 
386 of the Criminal Procedure Code is not app'i- 
cable to such a case. Queen-Empress v. Sita 
Nath Mitea. 

[I. L. R. 20 Calc. 478 

FIRM. 

, Member of, liability to tax. 

See Madras Municipal Act, s. 103. 

[I. L. R. 14 Mad. 140 

, Suit by— 

See Limitation Act, 1877, s. 22. 

[I. L. R. 17 Bom. 413 

See Parties — Adding Parties to 
Suits —Plaintiffs. 

[1. L. R. 17 Bom. 413 
[I. L.R. 14 All. 524 

FISHERY, RIGHT OF, 

See Specific Relief Act, s. 9. 

[I. L. R. 18 Calc. 80 
[I. L. R. 19 Gale. 544 

1. — Jalluir — Xariyable rirer — Change in course 
of river.'] The yalhar, or right of fishing, in a 
navigable river is not affected by reason of the 
river having merely changed its course. Grey v. 
Anund dlolioin dioitro, W. R. 1864, 108, followed ; 
Sihessury Dahee v. Luhhy Dabee, 1 W. R. 88, dis- 
tinguished Taeini Churn Sinha r. Watson 
& Co. 

[I. L. R. 17 Calc. 963 

2. — Jalhar — Immoveable property — General 
Clauses Consolidation Act {I of 1868), s. Trans- 
fer of Property Act {IV of 1882), s. 106.] A 
jalhar, or right of fishery, as being a benefit aris- 
ing out of land covered by water, comes within 
the definition of “immoveable property,” set out 
in. the General Clauses Act (I of 1868), and is 
therefore immoveable property under s. 106 of the 
Transfer of Property Act (IV of 1882). Ram 
Gopal Bysack r. Nurumuddin alias NooR 
Mahamed Mundul. 

[I. L. R. 20 Calc. 446 


FGRECLGSURE. 

See Limitation Act, 1877, Art. 120. 

fl. L. R. 14 All. 405 

See Limitation Act, 1877, Art. 132. 

[I. L. R. 20 Calc. 269 

, Decree for— 

See Decree -Construction of Decree 
—Mortgage. 

[I. L. R. 20 Calc. 279 

, Notice of— 

See Mortgage — Foreclosure — De- 
mand AND Notice of Foreclo- 
sure. 

[I. L. R. 12 All. 189 

, Suit for— 

See Limitation Act, 1877, Art, 147. 

[I. L. R. 16 Mad. 64 

[1. L. R. 14 Bom. 269 

See Mortgage— Sale of Mortgaged 
Property— Rights of Mortga- 
gees. 

[I. L. R. 14 Bom 506 

FOREIGN COURT, JUDGMENT OF. 

See Debtor and Creditor. 

[I. L. R. 16 Mad. 85 

See Execution op Decree — Decrees 
OF Courts OF Native States. 

[I. L. R. 15 Bom. 216 

1. — 8ult on judgment of Foreign Court— Juris- 
diction of Foreign Court — Notice, want of.] The 
defendants, who were British subjects, purchased 
goods from the plaintiff in French territ )ry. The 
plaintiff sued tlie defendants in the French Court 
and obtained judgment against them, but the 
defendants neither resided nor owned property in 
French territory, and did not appear at the trial 
and had no actual notice of the proceedings. In 
a suit brought in British India on the judgment 
of the French Court: -Held, that the want of 
notice to the defendants was fatal to the suit. 

Whether the French Court would have 
had jurisdiction (apart from the question of notice) 
if it had been proved that it was intended that 
payment should be made in French territory ? 
Bangarusami V . Balasubramanian. 

[1. L. R. 13 Mad. 496 

2. — Civil Procedure Code, s. 14. — Foreign judg- 
ment, suit on —Right to re-hearing of ease — Waiver 
of objection to jurisd'iction.] In a suit upon the 
judgment of a Court at Bastar, it appeared that 
in the suit in which the judgment was pronounced, 
the defendant took no objection as to the juris- 
diction of the Court, and that he carried on busi- 
ness by his agent in the Bastar territory, and that 
a decree was passed for the plaintiff after evi- 
dence adduced on both sides in the ordinary 
way : — Held, that the defendant was not entitled 
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FOREIG-ISr COURT, JUDGMENT OF— 

conoluded, 

to have the case re-heard ; and that the defendant 
was not entitled to take objection ro the jurisdic- 
tion of the Bastar Court. Fazal Shau Khan v , 
Gafar Khan. 

[I. L. R. 15 Mad. 82 

FOREIGN COURT, JURISDICTION OF. 

See Eepresentatiye of Deceased 
Person. 

[I. L. R. 16 Mad. 405 
FOREIGN COURT, RECORD OF. 

See Confession— Confessions to Ma- 

G-ISTEATE. 

[I. L. R. 12 All. 595 

FOREIGN TERRITORY, OFFENCE COM- 
MITTED IN. 

See Jdrisdiotion of Criminal Court- 
General Jurisdiction. 

[I. L. R. 13 Mad. 423 

FOREIGNER, SUIT AGAINST. 

Jurisdiction— Causes of Jurisdic- 
tion-Dwelling, Carrying on 
Business, or Working for Gain. 

[I. L. R. 17 Bom. 662 

See Small Cause Court, Presidency 
Towns— J urisdiction— General 
Oases. 

[I. L. R. 17 Bom. 662 

FOREST, MORTGAGE OF. 

See Madras Forest Act, s. 33. 

[I. L. R. 13 Mad. 322 

FOREST ACT. 

See Madras Forest Act. 

FOREST ACT, VII OF 1878. 

, ss. 52, 73. — Suh- Assistant Conservator of 

Forests — Suspicion of theft— Seizure and detention 
of timber — Want of a valid -pass-l A Sub-Assist- 
ant Conservator of Forests having seized timber 
on the suspicion that it had been stolen from the 
Government forests: — Held, that it was open to 
him to justify the seizure on the ground of the 
commission of a forest oSence arising from the 
want of a valid pass. According to s. 52 of the 
Indian Forest Act (YU of 1878) a Forest OfiScer 
cannot justify the detention of goods on the 
ground of an offence against the forest laws, if he 
has not taken the course which that section re- 
quires of bringing the matter before a Magis- 
trate. Waman Ramchandra Gaunde Dip- 
CHAND BaLKISAN. 

ri. L. R. 15 Bom. 229 

FORFEIT. 

Bee Magistrate. Jurisdiction of — Spe- 
cial Acts— Companies Act. 

[I. L. R. 20 Calc. 676 


FORFEITURE. 

See Bombay Land Revenue Act, s. 153. 

[I. L. R. 16 Bom. 455 

See Bombay Revenue Jurisdiction 
Act, s. 4. 

[I. L. R. 16 Bom. 455 

See Hindu Law — Inheritance — Di- 
vesting of. Exclusion from, and 
Forfeiture of, Inheritance — 
Marriage. 

[I. L. R. 19 CalG. 289 

See Hindu Law— Widow— Disqualifi- 
cation —Unchastity. 

[I. L. R. 17 Calc. 674 

See Cases under Landlord and Ten- 
ant-Forfeiture. 

See Lease— Construction. 

[I. L. R. 17 Calc. 826 

[I. L. R. 20 Calc. 273 

See Will— Construction. 

[I. L. R. 20 Calc. 16 
of rebel’s property. 

See Limitation— Act IX of 1859, s. 20. 

[I. L, R. 13 AIL 108 

FORGERY. 

See Criminal Proceedings. 

[I. L. R. 16 Bom. 729 

1, — Clieatvig — Using a forged doemnent — 
Fraudulently ” — ‘‘ Dishonestly ” — Penal Code 
{Act XLV of 1860), 24, 25, 415 Sg 471.] In 

construing ss. 24 and 25 of the Penal Code, the 
primary and not the more remote intention of the 
accused must be looked at. ifieen'Fmpvess v. 
Girdhari Dal, I. L. R. 8 All. 653, cited. Under the 
rules of the Calcutta University a private student 
desiring to appear at the Butrance Examination 
is required to forward to the Registrar, with his 
application for permission to appear, a certificate 
to the effect, inter alia, that he is of good moral 
character and has submitted himself to a test exa- 
mination by, and furnished exercises to, the person 
signing the certificate, sufficient in that person’s 
oifinion to show that his qualifications give a 
reasonable probability of his passing the examina- 
tion. Such certificate has to be signed by one or 
other of the persons mentioned in the rules, 
amongst them being the head master of a high 
school under public management. On such certi- 
ficate being sent to the Registrar and the prescribed 
fee paid, that officer forwards a receipt to the 
candidate with his roll-number thereon, which ia 
also an authority for him to appear at the examina- 
tion and enter the examination-hall. A private 
student forwarded to the Registrar, with his 
application for permission to appear, a certificate 
in the prescribed form, purporting to be signed 
by the head master of a high school, such signa- 
ture, however, being, as the applicant well knew, 
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a forg-ery. The Registrar, knowing at the time 
that the signature of the head master was not 
genuine, sent to the applicant the receipt for his 
fee and the necessary authority allowing him to 
appear at the examination, and in due course the 
applicai?b appeared, took his seat in the hall at the 
■desk allotted to him, and commenced the examina- 
tion. Upon charges being preferred against the 
applicant of using as genuine a forged document 
(s. 471 j and attempting to cheat (ss. 415 and 511): 
— Held, that his primary object or intention was 
by falsely inducing the Registrar to believe that 
the certificate was signed by the head master of a 
Government school under public management to 
be permitted to sit for the Entrance Examination, 
and that such intention could not be held to be 

fraudulent ” or ‘‘ dishonest within the meaning 
of ss. 24 and 25 of the Penal Code. Held, conse- 
quently, that the use of the forged document, 
though with the knowledge or belief that it was 
forged, was not fraudulei t or dishonest, and that 
as these are essential elements to offences under 
ss. 471 and 415 of the Penal Code, the accused had 
not committed either of the offences charged. 
Held, further, that the accused had not committed 
any offence under the Penal Code. Jan Haliovied 
V. Queen - Empress, I. L. R. 10 Calc. 584, cited. 
Queen - Empress r. Haradhan alias Rakhal 
Dass Ghosh. 

[I. L. H. 19 Calc. 880 

2. — Peval Cede. ss. 419, 420, 467 and 4:^^— Cheat- 
•ing— Using false name loith intent to defraud.'] 
The accused wnas alleged by the prosecution to 
have advertised that a work on English idioms by 
Robert S. Wilson, m.a., was ready, stating that 
the price was Rs, 2-4-0, and that intending par- 
-chasers might remit it by money order to Robert 
S. Wilson, Council House Street, Calcutta ; to 
have then requested the Postal authorities at 
Calcutta by a letter signed Robert S. Wilson, to 
have the money orders re-directed to him as above 
at Raj am ; to have similarly requested the Post 
Master at Raj am to pay the money orders to his 
•clerk, Seshagiri Rau : to have subsequently receiv- 
ed the value of money orders made out in favour 
of Robert S, Wilson from the Post Master at 
Raj am, signing receipt as Seshagiri Rau; Robert 
S, Wilson and Seshagiri Rau were alleged to be 
fictitious persons, and it was also alleged that the 
accused had no book on English idioms, ready to 
be despatched to purchasers that the 
above allegations supported charges of cheating 
and forgery. Queen-Empress v. Per a Raju. 

[I. L. R. 13 Mad. 27 

3. — Penal Code, ss. 46B, 471, and ss. 24 and 25 

Using forged document — False Gertijieate of at- 
tendance at law lectures — Claim ’’' — ‘‘ Property 
The term “ claim” in s. 463 of the Penal Code is 
not limited in its application to a claim to pro- 
perty. The term ‘‘ property ” in the same section 
will cover a written certificate. It is not neces- 
sary to constitute a forgery under s. 463 of the 
Penal Code that the property with which it is 
intended that the false document' shall cause 
a person to part should be in existence at the 


FORG-ERY - concluded. 

time when the false document was made. Queen- 
Empress V. Haradhan, I. L. R. 19 Calc. 380, dis- 
sented from; Queen-Empress^. Appa.'iami, I. E. R. 
12 Mad. 161 and Queen- Empress v, Ganesh Khan- 
derao, I. L. R, 13 Bom. 506, approved, - One 5 B 
presented to the Principal of Queen’s College, 
Benares, a false certificate pnrp )rting to have 
been granted by the Principal of O.inniug College, 
Lucknow, to the effect that he had attended a 
certain proportion of a certain first year course of 
law lectures delivered at Canning College, 8 B 
in fact never having attendeil such lectures. 
Had that certificate been a true one, it would have 
entitled S B to attend a further course of law 
lectures at any one of several associated institu- 
tions, amongst which was Queen’s College, Bena- 
res, without attending or paying the fees for the 
first course of lectures. On presentation of the 
above certificate S B obtained permission to at- 
tend and attended a course of second year lec- 
tures at Queen’s College, Lenares, without attend- 
ing or paying the fees required for the first year 
course. After 8 B h.ad ascended the above-men- 
tioned second year course of lectures at Queen’s 
<lollege, Benares, he again presented the said 
false certificate to the PriTicipal of Queen’s Col- 
lege. with a view to his obtaining a consolidated 
certificate, which was necessary, as he alleged, 
to enable him to become a candidate in the Judge’s 
Court pleadership examination in Calcutta: — Held, 
that on both occasion. s. when he presented the 
false certificate to obtain admission to the second 
year law class at Queen’s College, Benares, and 
again when he endeavoured by its use to obtain 
the consolidated certificate in order to gain ad- 
mission to the pleadership examination in Cal- 
cutta 8 B was guilty of the offence provided for 
by s. 471 of Penal Code. Queen- Empress v. 
SOSHI Bhushan. 

[I. L. R. 15 All. 210 

FRANCE, LAW OF. 

8ee Court-Fees Act, Sch. I, Art. 11. 

[I. L. R. 20 Gale. 575 

FRANCHISE, RIGHT OF. 

See Calcutta Municipal Consolida- 
tion Act, s. 31. 

[I. L. R. 19 Calc. 192, 195 note, 198 

FRAUD. Col. 

1. Alleging or Pleading One’s Own 

Fraud ... ' ... ... 389 

2. Effect of Fraud ... ... 390 

See Debtor and Creditor. 

[I. L. R. 16 Bom. 1 
[I, L. R. 15 Mad. 362 

See Limitation-— -Act X of 1869, s. 33. 

[I. L. R. 20 Calc. 425 

See Limitation Act, 1877, s. 18, 

[I. L.R. 14 Bom. 408 
[I.L. R. 17 Bom. U 
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F'R^.'U'D—cwn■ti)med. 

See Pleader— P LTEC HAS B3 by Pleader 
AT Sale in Execution of De- 
cree. 

[I. L. n. 15 Mad. 389 

See Right op Suit — Contracts or 
Agreements. 

[I. L. R. 15 Bom. 1 
, Failure to prove— 

See Appellate Court— 0 bjection 
taken FOR First time ON Appeal. 

[I. L. R. 15 Mad. 50 

See Ybndor and Purchaser — Breach 
OP Covenant. 

[I. L. R. 15 Mad. 50 

, Plea of— 

See Civil Procedure Code. s. 232. 

[I. L. R. 15 Bom. 307 

See Limitation Act, 1877, s. 28. 

[I. L. R. 14 Bom. 222 

, Suit to set aside sale ou ground of— 

See Civil Procedure Code. s. 244— 
Questions in Execution op De- 
cree. 

[I. L. R. 17 Oalo. 769 

[I. L. R. IS Calc. 139 
[I. L. R. 19 Calc. 341, 683 

(i) ALLEGING OR PLEADING ONE’S OWN 
FRAUD. 

1. — Givll Frooedure Code {Aet XIV of 1882), 
—Suit to eetahlish riglit to attaeli — of 
■^voof— Right of defendant in such suit to set uj) 
the title of a third, g) er son toiler e defendant's own 
title deri'ced from such persons is tainted with 
fraudf\ 2^ owned a house in Surafc. On the 21st 
August 1882, he was adjudged a bankrupt by the 
Supreme Court of the Straits Settlements, within 
whose jurisdiction he was then carrying on busi- 
ness as a merchant. On the 20th February 1884, 
he executed a conveyance of the house to (7, the 
trustee in bankruptcy, for the benefit of his sche- 
duled creditors, of whom the defendant was one. 
'I'he defendant held a mortgage on the house for 
advances made by him to F, 0 had an agent in 
India, one W, with whom the defendant was a 
partner in business. On the 20th November 1884, 
the plaintiffs obtained a decree for Rs. 78,000 
against F and another person, and in execution 
of this decree they attached the house in question 
as the property ot F. Prior to the attachment 
the defendant, in consideration of the mortgage- 
debt due to him, had obtained a transfer of the 
house from C with possession. No further con- 
sideration was paid by him at the time of the 
transfer. On the attachment being levied by the 
plaintiffs the defendnnt claimed the house as 
purchaser from C, and the attachment was raised. 
The plaintiffs then filed this suit under s. 283 of 
the Civil Procedure Code (Act XIV of 1882) to 
establish their right to attach the house as the 
property of their judgment-debtor. The plain- 


FRAUD — c 0 lie hide d. 

(1) ALLEGING OR PLEADING ONE’S OWN 
FRAUD — concluded. 

tiffs (the respondents) conteudei that the transfer 
of the house by (7 to the defendant was fraudulent, 
the defendant being a partner of O's a^ent, and 
no consideration having been paid for the trans- 
fer. The defehdanfc (appellant) contended that 
it was sufficient for him to show that Gh title was 
good, aud that, if the house had validly passed to 
(7, it could not afterwards be attached for F's 
debt. The plaintiffs (respondents) on the other 
hand argued that the defendant ought not to 
be allowed to set up Cs title ; that the transfer 
by G to him was fraudulent, and that he ought 
not to be allowed to benefit by his own fraud : — 
Held, that the defendant was entitled to set up 
Gs nitle as a defence, although he might have 
been guilty of fraud in his subsequent dealings 
with G. If C's title neither originared in, nor 
was upheld by, any fraud of the defendant, and 
if the plaintifis’ claim failed on proof of G's title 
alone, the defendant would not benefit by his own 
fraud, but by the proof of a title paramount to 
that of both plaintife and defendant. In a suit 
brought under s. 283 of the Civil Procedure Code 
to establish tne right to attach property, it is for 
the plaintiff bo prove that the property in question 
is the property of the judgment-debtor. The onus 
of proof is upon him. He can have no right to 
attach property which is proved either never to 
have belonged to his judgment-debtor, or having 
been his, to have passed out of his possession and 
ownership, and become, in law, the property of 
others prior to the time at which attachment is 
sought. The defendant in defending such a suit 
may, therefore, rely on the title of a third person. 
Adam Isufbhai v. Jamnadas Ranchordas. 

[I. L. R, 17 Bom. 94 

(2) EFFECT OF FRAUD. 

2. — Right of suit — Suit to set aside decree on 
ground of fraud and collusion.'] Decrees having 
been passed against the present plaintiff’s father 
and his agent, respectively, property claimed by 
the present plaintiff was attached. He filed two 
suits by his next friend to have the attachments 
set aside, but these suits were dismissed. He now 
sued to have set aside the decrees dismissing these 
suits, alleging that his father’s agent, defendant 
No. 2, had colluded with the decree-holder, de- 
fendant No. 1, and given false evidence, and that 
the decrees had been obtained thereby : — Held, 
that the plaint disclosed a good cause of action. 
Keishnabhupati V, Ramamurti. 

[I. L. R. 16 Mad. 198 

FRAUDULENT PRSFERBNOE. 

See Insolvency — Assignments by Deb- 
tor. 

[I. L. R. 16 Mad, 499 

FRAUDULENTLY,” MEANING- OF. 

See Forgery. 

[1. L. R. 19 Gale. 380 
[I, L. R. 15 All. 210 
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FREIGHT. 

See CoNTBACT — Construction op Con- 
tracts, 

[I. L. R. 16 Bom. 389 

FURTHER ENQUIRY. 

See Cases under Criminal Procedure 
Code, s. 437. 

See Magistrate, Jurisdiction of ■— 
Powers of Magistrates. 

[I. L. R. 18 Calc. 75 

See Sessions Judge, Jurisdiction of. 

[I. L. R. 20 Calc. 633 

^*GAIN.’» 

See Company— Formation and Regis- 
tration. 

[I. L. R. 17 Calc. 786 

GAMBLING. 

See Nuisance-Public Nuisance un- 
der Penal Code. 

[1. L. R. 14 Mad. 364 

1. — Bombay Acts IV of 1887 a7id I of 1890. 
s. 3 — Betting on rainfall — ■* Common gaining house'' 
— Insti'ument of gamhig" — Used" — Meaning 
of these words in s. 3 of the Act.1 The accused 
rented a place near a public road at Bombay, at 
Rs. 250 a month. There they erected a shed con- 
taining eleven or stalls. In the centre of 

the shed they put up, in a prominent position, a 
clock for keeping accurate time. The stalls were 
let out to certain persons, each at the rate of 
Rs. 100 a month. The roofs of several adjoining 
houses surrounded this place. From one of these 
roofs rain fell into the place. Numbers of people 
resorted to this place' for the purpose of rain- bet- 
ting. The rain betters staked certain sums of 
money on the chance whether the rain would fall 
or would not fall within a certain time. After 
making the bets, the parties betting would go to 
one of the stall-keepers, and get him to register I 
the particulars of the bet in a book kept for the ' 
purpose, and each deposited with the stall-keeper 
the amount staked. The bets as to rain falling 
were determined by persons at the place seeing 
tlie rain falling in a stream from such of the roofs 
of the adjoining houses as had been chosen by the 
betters on making the bets, and seeing also the time, 
by the clock, if there was any doubt as to the time, 
After the bet was determined, the winner received 
^om the stall-keeper the amount of the stake. 
Under these circumstances, the accused were 
charged before the Chief Presidency Magistrate 
with committing the offence of keeping a com- 
mon gaming house ” under s. 4, clauses {a), (&) 
and (c) of the Bombay Gambling Act IV of 1887, 
as amended by Act I of 1890. On a reference by 
the Magistrate under s. 432 of the Code of Crimi- 
nal Procedure (Act X of 1882) :-~Held, that to 
bring the place in question within the definition 
of a ‘‘ common gaming house ” in s, 3 of the 
Bombay Gambling Act (IV of 1887) as amended 
by Bombay Act I of 1890, the instrument of gam- 
ing or wagering must be in the place itself, either 


kept there, or brought there and used there, for 
profit and gain. It is not sufficient that wagers 
are made in the place upon or by means of some 
article or other which is outside the place. The 
roofs of the houses surrounding the place in ques- 
tion could not, therefore, be regarded “ as instru- 
ments of gaming either kept or used therein,” 
within the meaning of s. 3 of the Act. Held, 
also, that the word “ used ” in s. 3 of the Act, as 
amended by Act I of 1890, must be taken in its 
ordinary sense, as meaning actualUj used. Any 
article which is in fact used as a means of wager- 
ing, comes within the definition of “ an instru- 
ment of gaming,” even though it may not have 
been specially devised or intended for that pur- 
pose. Held, per Telang, J., that neither the stalls 
nor the books in which the bets were registered, 
nor the money staked and deposited with the 
stall-keeper, were instruments of gaming or 
wagering. Queen-Empress r, Kanji Bhimji. 

[I. L. R. 17 Bom. 184 

2.— Bombay Acts IV of 1887 ctnd I of 1890. 
5. 12 — Coins — Instrument of gaming — Meaning of 
the expression.'] A coin is not an “instrument of 
gaming” within the meaning of s. 12 of Bombay 
Act IV of 1887 as amended by Bombay Act I of 
1890. The expression “instrument of gaming,” 
as used in s. 12 of the Act of 1887, means an im- 
plement devised or intended for that purpose. 
hnperatrix v. Vithal, I. L. R. 6 Bom. 19, follow- 
ed. Queen- Empress Goyind. 

[I. L. R. 16 Bom. 283 

GENERAL AVERAGE, LIABILITY FOR. 

See Shipping Lawl 

[1. L. R. 17 Calc. 362 
[L. R. 16 I. A. 240 

GENERAL CLAUSES CONSOLIDATION 
ACT (I OF 1868). 

Attachment— Subjects of Attach- 
ment — Property and Interest 
IN Property op Various Kinds. 

[I. L. R. 14 All. 30 

, s. 2, els. 5, 6. 

See Transfer op Property Act. 

[I. L. R. 13 All. 432 

, s. 3. 

See Fishery, Right of. 

[I, L. R. 20 Calc. 446 

, s. 3, cl. 1. 

See Limitation Act, 1877, Art. 177. 

[I. L. R. 15 All, 14 

, S. 3, cl. 2. 

See Limitation Act, 1877, s. 7. 

[I. L. R. 13 Mad, 135 
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<^ENERAL CLAUSES CONSOLIDATION 
ACT (I OF IS^S)— concluded, 

^ s. 6. 

See Landlord and Tenant-Compen- 
sation FOR Improvements on 
Land 

[I. L. R. 13 Mad. 502 

(I of 1887), s. 3, cl. 13. 

See Valuation of Suit— Appeals. 

[I. L, R. 13 All. 320 
[I. L. R. 15 All. 363 

G-IFT. 

See Hindu Law-Gift. 

See Hindu Law— Will— Construction 
OF Wills. 

[I. L. R. 14 Mad. 274 
[I. L. R. 15 Bom. 326, 543, 652 
[I. L. R. 16 Bom. 492 
See Mahomedan Law— Gift. 

[I. L. R. 13 Mad. 46 
[I. L. R. 16 Mad. 43 

See Mahomedan Law — Pre-emption 
— Right of Pre-emption — Gene- 
rally. 

[I. L. R. 14 All. 333 

See Malabar Law— Gift. 

[I. L. R. 16 Mad. 201, 202, 203 note 

See Onus Probandi — Deeds, Suits to 
Enforce or Set Aside. 

[I. L. R. 18 Calc. 545 
See Will— Construction. 

LI. L. R. 13 Mad, 379 

, Deed of. 

See Deed— Construction. 

[I, L. R. 13 All. 409 

of beneficial interest. 

See Hindu Law— Will— Construction 
op Wills. 

[I. L. R. 17 Calc. 122 

of idol and debntter land. 

See Hindu Law — Endowment — Crea- 
tion OF Endowment. 

[I. L. R. 17 Calc. 557 

— of undivided sliare. 

See Mahomedan Law— Gift. 

[I. L. R. 13 Mad. 46 

to spiritual adviser. 

See Onus Probandi — Deeds, Suits to 
Enforce or Set Aside. 

[I. L. R. 12 All. 523 


GOMASTA. 

See Hereditary Office. 

[I. L. R. 16 Bom. 374 

, Carrying on business by. 

See Insolvent Act, s. 9. ^ 

[I. L. R. 20 Calc. 771 
GOODS, SUIT FOR PRICE OF. 

See Club. 

[I. L. R. 14 Mad. 362 

GOVERNMENT. 

See Jurisdiction op Civil Court — 
Customary Payments. 

[I. L. R. 16 Bom. 649 

, Exciting disaffection towards— 

See Penal Code, s. 124 A. 

[I. L. R. 19 Calc. 35 

, Suit against— 

See Parties — Parties to Suits — 
Government, 

[I. L. R. 15 Mad. 292 

See Small Cause Court, Mofussil — 
Jurisdiction - Government, 
Suits against. 

[I. L. R. 17 Calc. 290 

GOVERNMENT REVENUE. 

, Assignee of— 

See Madras Bevenue Recovery Act, 
S 2 

[I. L. R. 13 Mad. 319 

, Payment of, to save estate. 

See Co-Sharers— General Eights in 
Joint Property. 

[I. L. R. 14 All. 273 

GOVERNMENT SOLICITOR. 

See Costs— Taxation of Costs. 

[I. L. R. 15 Mad. 405 

GRANT. Col. 

1. Construction of Grants ... ... 395 

2. Effect of Grant ... ... 396 

3. Resumption or Revocation of Grant 396 

See Pensions Act, s. 4, 

fl. L. R. 14 Bom. 573 

See Right op Way. 

[I. L, R. 16 Bom. 552 
[I. L. R, 17 Bom, 648 

, Construction of. 

See Ownership, Presumption of. 

[I. L. R. 15 Mad. 101 

See Service Tenure^ 

[L L, R.14 Bom. 82 
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G^Al!fiT—contiytvsd. 

by Crown. 

See Feery. 

[I. L, R. 18 Calc. 652 
, Endorsement on. 

See Evidence— Parol Evidence- 
Varying OR 'Contradicting 
Written Instruments, 

[I. L. R. 14 Bom. 472 

of land by Government. 

See Registration Act, s. 90. 

[I. L. R. 19 Calc. 742 

, Validity of. 

See Hereditary Offices Act, s. 5. 

[I. L. R. 14 Bom. 404 

(I) CONSTRUCTION OF GRANTS. 

1. — ConstniGtio7i of grant of tillages^^ as jagliir^' 
— Bengal Regulation XXXVIll of 1793, s. 15.] 
Vi'h.Qu. jaghir is granted in indefinite terms, it is 
taken to be for the life only of the Jagliirdar ; but 
when it is to the grantee and his heirs,” and there 
is nothing to control the ordinary meaning of the 
words, he takes an absolute interest. Tha^tjagliirs 
are to be considered life tenures only, unless 
otherwise expressed in the grant, is laid down in 
Bengal Regulation XXXYIII of 1793, s. 15. It is 
the law also in Bombay and other parts of India. 
Dosibai Ishvardas Jagjivandas. 

[I. L. R. 15 Bom, 222 
[L. R. IS I. A. 22 

2. — Sara??jam — Descent of-^ Impaj'tibllity of — 
Suit for possession of— Joint nuuiagenwtt of savan- 
gam — Manager of sarangam— Trustee of profits — 
Aecount of management. '\ A sarangain is ordinari- 
ly impartible, and descends entire to the eldest 
representative of the past holder. In 1885 plain- 
tifi brought this suit to recover possession of cer- 
tain sarangam villages from the defendant. His 
beneficial right to a third share of the rents and 
profits of the villages was admitted by the defen- 
dant. The point in dispute was the possession 
and management. The defendant contended (1) 
that the plaintiff never was entitled to the exclu- 
sive possession and management ; (2) that he (the 
defendant) had for years been in actual possession 
and management, and entitled thereto by virtue 
of an arrangement between all the sharers in the 
villages ; and (3) that the plaintiff’s claim to such 
possession and management was barred; — Held, 
on the evidence, that the right of management 
belonged to the plaintiff’s branch of the family, 
and that there was no proof of the arrangement 
alleged by the defendant. But held, also, that 
the right to such possession and management was 
an interest in immoveable property within the 
meaning of Art. 114 of sch. II of the Limitation 
Act' XV of 1877 ; that the defendant had enjoyed 
that interest adversely to the plaintiff”s rights at 
all events since January 1866, at which date the 
plaintiff, who had been in correspondence with 


GRANT — continued. 

(1) CONSTRUCTION OF GRANTS— 
Government with reference to his claim against 
the defendant, was referred by Government to 
the Civil Courts, and that the plaintiff’s claim 
was, therefore, barred by limitation. Held, also, 
that it was not open to the plaintiff to ask to be 
placed in possession and management of the villages 
jointly with the defendant. If the condition of 
the tenure requires sole management by one 
person, that condition must be held to pass with 
the tenure, even though the tenure has passed out 
of the hands of the lawful holders by adverse pos- 
session. The general rule, that persons benefi- 
cially entitled to shares in an estate are entitled 
to partition of it, is excluded from application to 
properties such as saraiigams. Held, further, that 
the defendant’s possession being admittedly one 
for management, subject to the rights of the 
sharers to receive their respective shares in the 
profits of the villages, was the possession of a 
trustee of such profits. The plaintiff was, there- 
fore, entitled" to have an account taken of the 
mauagement of the villages by the defendant, and 
there was no limit to the period over which the 
accounts should extend other than the limit stated 
in the plaint. Narayan JagannatH Dikshit v. 
Vasudeo Vishnu Dikshit. 

[I. L. R. 15 Bom. 247 

3. — Sanad — Oonstmiction of sa7iad — E)idowinent 
for charitable pu7'poses,~\ A satiad. after reciting 
that certain villages had been held by G as ina77h 
“on account of the worship, jubilees and feeding 
of Brahmins in honour of the Bhri (or the Deity)” 
proceeded to •' confirm the Inani as before,” direct- 
ing that “ it be continued to G and his sons and 
grandsons from generation to generation as it had 
been continued to the Shri from former times” : — 
Held, that this was a grant to the religious founda- 
tion, and not to G and his descendants for their 
own benefit. Ganesh Dharnidhar Maharajdev 
V. Kesharav Govind Kulgavkar. 

[I. L, R. 15 Bom. 625 

(2) EFFECT OF GRANT. 

4. — Grant by landlord — Omission to reserve 
right of re-entry or reversion.'] Semble — That where 
a* landlord grants a permanent and heritable 
tenure in land he has no estate left in him unless 
he reserves to himself a right of re-entry or re- 
version. So7iet Koer v. Hlmmut Bahadur, I. L. R. 
1 Calc. 391. Nil Madhab Sikdar v. Narattam 
S iKDAR. 

[I. L. R. 17 Calc. 826 

(3) RESUMPTION OR REVOCATION OF 
GRANT. 

5. — Madras Regnlatio7i IVofl^'M — Madras Act 
IV of 1862 — Resurjiption of hiam — East India 
Oompaivifs jaghir — Aet of State — Menhuval lands 
— Mirasi rights-, evidence of Secondary evidence of 
lost grant by Gove/mmeiit.] In a suit to declare the- 
plaintiff’s title to a shrotriem village which was 
included in the jaghir granted in 1763 by the- 
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GRIEVOUS HURT. 


(3) REStJMPTIOX OR REVOCATION OP 
GRANT — concluded. 

Nawabof the Caruatic to the East India Company, 
it appeared that the vitlapre in question had been 
previously granted by theNawab free of assessment 
to the Ktizi of Madras as an endowment for his 
office, and afterwards to the son of the first grantee 
personally, without condition of service. In 1779 
the British Government coufirmeii the village in 
perpetuity to the spcoud grantee on account of 
the office of Kazl which he filled, and to hia 
direct heirs who shouhi be fit for that office. In 
1862 on failure of the direct male line, the 
grantee’s grandson by a daughter was nominated 
to the office of Kcizi with the approval of Govern- 
ment, who directed he should hold the village, 
adding that it had been assigned as an endow- 
ment for that office. In the same year the Inam 
Commissioner confirmed it as a personal hmm, 
enfranchised it and granted a title-deed to the 
holder. In 1866 Government ordered that the 
village should be registered as an endowment of 
the Kazishi'p and the title-deed cancelled, and in 
1868 .notified in the Guzette that the title-deed 
which was not produceti was cancelled. Between 
the dates of the above order and notification the 
Kazi transferred the village to the plaintiff under 
a deed of perpetual lease and placed him in 
possession. But in 1873 Government resumed 
the village and subsequently directed that the 
whole of its net revenue be paid to the Kazi. 
The Kazi^ from whom the plaintiff claimed, died 
in 1868. An intini of certain meriTici'^uil lands, 
which had formerly been allotted to the village 
watchman as iuum, bad been granted to the 
Kuzi in 1802-3 ; they were cultivated by ryots 
who paid vavam to the iiimidar. The order of 
resumption in 1873 had no reference to these 
lauds, but ill 1877 Government issued pottahs to 
the ryots: — Held, (1) that the grant of 1779, 
the original document not having been produced 
by the plaintiff, was sufficiently proved by a 
translation produced from official custody and 
certified by the Onllector in 1838 to be correct and 
attested by the Ptr-rsian translator to Govern- 
ment ; (2) that it was competent for the Govern- 
ment in 1779 to alter the nature of the grant 
of l76i as an act of State ; (3) that on the right 
construction of Regulation iV of 1831 and Act 
lY of 1862, and in view of the facts that the 
plaintiff must have been aware of the nature 
of the tenure and of the contents of the grant 
of 1779 and the cancellation of the inani title- 
deed, the Governuieut were not acting ultra -vires 
in cancelling the enf ranchisem. nt, &c. ; (I) that 
the Kazi through whom the plaintiff claimed 
having died in 1868, there was no reason to ques- 
tion the resumption in 1873 ; (5) that the plaiu- 
tiS was enticed to possession of the merikaval 
lands, the imtion of Government in issuing pot- 
talis to the ryots being ultra vires. Issues first 
framed on appeal as to the plaintiff’s claim to 
vura.^i rights and menkaval lands. Evidence of 
mirasi rights considered. K'ARUNAKARA Menon 
V , Secretary op State for liToiA. 

fi. L. R. 14 Mad. 431 


See Cases under Hurt. 

See Revision— Criminal Cases— Com- 
mitment. 

[I. L. R. 16 Bom. 580 

<t' 

See Sentence— Cumulative Senten- 
ces. 

[I. L. R. 19 Calc. 105 
[1. L. R. 17 Bom. 260 

GROUNDS OF APPEAL. 

See Appeal— Grounds of Appeal. 

[I. L. R.15 Mad. 503 
[L. R. 19 I. A. 179 

See Cases under Special Appeal — 
Grounds of Appeal. 


GUARANTEE. 

See Principal and Surety ■— Dis- 
charge of Surety. 

[I, L. R. 15 Bom. 685 
GUARDIAN. Ool. 

1. Appointment ... ^ ... S99 

2. Duties and Powers of Guardians ... 400 

See Compromise— Compromise op Suits 
UNDER Civil Procedure Code. 

[I. L. R. 15 Bom. 594 

See District Judge, Jurisdiction op. 

[I L. R. 17 Bom. 566 

See Hindu Law— Guardian. 

[I. L. R. 14 Bom. 562 

See Hindu Law— Inheritance— Divest- 
ing OP, Exclusion from, and* 
Forfeiture op, Inheritance — 
Insanity. 

[I. L. R. IS Oalo. Ill 

See Hindu Law— Partition— Right to 
Account on Partition. 

[I. L. R. 17 Bom. 271 

See Kidnapping. 

[I. L. R. 17 Calc. 298- 

Limitation Act, 1877, s 7. 

[I. L. R. 16 Bom. 536 
[I. L. R. 20 Calc. 711 

[I. L, R. 14 Mad. 289 

See Majority Act, s. 3. 

[I. L. R. 17 Oalo. 944 

See Cases under Minor. 

Ad litem. 

See Lunatic. ^ ^ 
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j Ad litem — coicluded. 

See Cases UNDER Minor-Representa- 
tion OP Minor in Suits. 

, Conduct of. 

See Custody of Child. 

[I. L. R. 16 Bom, 307 

, Omission of, to take oTijection. 

See Land Acquisition Act, s. 19. 

[I. L. R. 17 Bom. 299 

, Power of. 

See Issues— Fresh or Additional 
Issues. 

[I. L. R.19 Oale. 607 

See Res Judicata— Competent Court 
—General Cases. 

[I. L. R. 15 Mad. 498 

, Removal of. 

See Appeal — Acts — Guardians and 
Wards Act. 

[I. L. R. 19 Calc. 487 

(1) APPOINTMENT. 

1. — Guardians and Wards Act {VIII of 1890) — 
Mmor, a onemher of joint Mltakshara family and 
having no separate proiperty-^Act XL of 1858.] 
Dader the Guardians and Wards Acfc, 1890, a 
guardian cannut be appointed of the property of 
a minor, who is a member of a joint Hindu family 
governed by the Mitakshara law, and pos.sessed of 
no separate estate. Difference between The Guar- 
dians and Wards Act, 1890, and Act XO of 1858, 
stated Dargapersad v. Keshopersad Singh, I. L. R. 

8 Calc. 656 ; L. R. 9 I. A. 27, explained. Narsing- 
rav Ramehandva v. Venhaji Krishna^ I, L. R.’s 
Bom. 395; and Appovier v. RamaSu'bha Aiyaji, 11 
Moo. I. A. 75, referred to. Sham Kuar v. Moha- 
nunda Sahoy. 

[I. L. R. 19 Calc. 301 

^.-•Inherent power of High Court to appoint 
guardian — Guardians and Wards Act {VIII of 
Appoint oient of Hindu father as guavdlanA 
The Higfh Court has the power, irrespective of the 
provisions of the Guardians and Wards Act (Till 
of 1890), of appointing a guardian for an infant 
or hid estate. A Hindu father appointed guardian 
of his infant sons for the pu^-pose of raising money 
by the mortgage of ancestral immoveable property, 
on its appearing to the Court that by so apnoint- 
ing him guardian better terms were likely to be 
procured from the mortgagee, and the infants 
to that extent consequently benefited. In the 
MATTER OP THE PETITION OP JaIRAM LUXMON. ’ 

LI. L. R. 16 Bom. 634 J 

S.—Gertijicate of guar dians flip ^ Act XL of 1858, 
s, 7 — Minor.] The grant of a certificate under s. 

7 of the Bengal Minors Act (XL of 1858) should 
not be based exclusively on considerations of pro- 
pinquity of relationship without regard to the 


G-UARDIAN — aontinued. 

(1) APPOINTMENT— 

other circumstances of the case affecting the in- 
terests the minor and the fitue.ss of the person 
appointed. Sohna v. Khalak Sindh. 

[I. L. R. 13 All, 78 

4. — Appointment of guardian ly lolll — Appli- 

catioji for cert if, rate of guardianship— Guardian 
and Wards Act [VIII of 1890), 7 {cl. 3), 13 

and 48 — Procedure.] When a person alleges that 
he has been appointed guardian of a minor under 
a will, no one else can be appointed guardian un- 
der a. 7 (3) of Act YIII of 1890 until it is found, 
after due investigation, that there ia no valid will. 
The procedure under Act VUI of 1890 is not in- 
tended to be summary. Shahu v. Hapija Begam. 

[I. L. R. 17 Bom. 560 

5. — Minor residing out of the jurisdiction of 
the Court — Letters Patent. High Court, cl. 17 — 
Guardians and Wards Act { VIII of 1890), ss. 4, 
7, 9 — Testaihciitary guardians.] Case in which 
the Court refused, on a summary proceeding under 
cl. 17 of the Charter, to appoint a guardian of 
the person and property of an infant who was not 
a European Bricish subject, and who was living 
outside the limits of the Ordinary Original Civil 
Jurisciction of the Court, there being testamentary 
guardians in existence, and no application or suit 
filed to remove them. On these two last grounds 
the Court also refused to appoint a guardian of 
the infant's property under Act VIII of 1890. In 
the MATTER OF SrISH OhUNDER SiNGH. 

[1. L. R. 21 Calc. 206 

6. — Guardian ad litem — Change of guardian on 
application of ward— Guardians and Wards Act 
{VIII of 1890), 5. 10.] Where a guardian ad 
litem has once been appointed, his appointment 
enures for the whole of the Its in the course of 
which it has been made, unless ami dm til it ia 
revoked by the Court ; but if the person to whom 
such guardian is appointed prays for his removal 
and for ihe substitution of a guardian named by 
the applicant, the Court will appoint the guardian 
so named in absence of any special and valid 
objection to such person, Jwala Dei v. Pirbhu. 

[I. L. R. 14 All. 35 

(2) DUTIES AND POWERS OF GUARDIANS. 

7. — Guardian, powers of, to deal with minoPs 
estate— Court of Wards— Collector — Waiver — Ap- 
plication of the Land Acquisition Act, 1870, to 
the land of a minor— Insufficiency of compliance 
with the other repiirenients of the Act, without 
actual compensation, to the minoPs estate — Re- 
covery of land hy ^ minor on coming of age.] The 
guardian of a minor s estate has no power to 
waive a right to compensation for part of the 
estate taken under the Land Acquisition Act 
1870 ; although the owner, had he been of full 
age might have waived it. Although the Court 
ot^ Wards had no power to alienate the land of a 
minor of whose estate it had charge, yet posses- 
sion might have been lawfully taken of the laud 
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(2) DUTIES AND POWERS OF GUARDIANS 

— concluded. 

for a public purpose under, and in conformity 
with, the Land Acquisition Act, 1870. if there had 
been due compliance with the provisions of the 
Act, as regards compensation to the minor’s estate. 
Where, however, compensation had not been 
given, and a merely nominal consideration ^ad 
passed, the Collector not having acted, as the re- 
presentative of the Court of Wards, so as to 
protect the interests of the minor ; — Held^ that no 
valid title to the land was established as against 
the ward, and that on his attaining full age he 
could recover it with mesne profits. Luchme- 
swAR Singh v. Chairman of the Darbhanga 
Municipality. 

[I. L. R. 18 Calc. 99 
[L. R. 17 I. A. 90 

3. — Power to refer to arbitration — Natural 
guardian— Reference by arbitration on behalf of 
minor — Award, application to file— Practice — 
Reference to Regi8trard\ Case in which it ap- 
peared on application to file an award that a 
natural guardian had on behalf of her minor 
sons submitted certain matters to arbitration, and 
in which the Court was of opinion that the cases 
showed that a natural guardian had power to 
submit to arbitration on behalf of a minor, and 
referred the case to the Registrar to enquire and 
report whether the submission and the award 
thereon were for the benefit of the minors. 
Romon Kissen Sett r. Hurrololl Sett. 

[I. L. R. 19 Calc. 334 

GUARDIANS AND WARDS ACT (VIII 
OF 1890). 

See Bombay Civil Courts Act, s. 16. 

[I. L. R. 16 Bom. 277 

See Custody or Child. 

[I. L. R. 16 Bom. 307 

See Cases under Guardian. 


GUARDIANS AND WARDS ACT (VIII 

OF IS^O)— concluded. 

who was such at the time the Act came into force. 
Vallabdas Hirachand r. Krishnabai. 

[I. L. R. 17 Bom. 566 

GUARDIANSHIP, CERTIFICATB OF. 

See Evidence Act, s. 35. 

[I. L. R. 17 Calc. 849 

See Minor— Custody op Minor. 

[I. L. R. 12 All. 213 

GUJARAT TALUQDARS ACT (BOMBAY 
ACT VI OF 1888). 

See Valuation of Suit— Appeals, 

[I. L, R. 16 Bom. 408 

, S. 10. — Application to the Talululari 

Settlement Officer to effect partition under a 
decree — Decree upon tohlcli no relief could have 
been obtained in, a Civil Gourt.'] In 1863 the ap- 
pellant obtained a decree for partition, which 
declared his right to a one-sixth share in a certain 
village. The decree was never executed. In the" 
year 1888 he presented an application to the Taluk- 
dari Settlement Officer under s. 10 of Bombay Act 
(VI of 1888) for pariition under tbs decree: — Held^ 
that as the execution of the decree was barred 
when the Act was passed, and as no fresh suit 
could have been brought against the defendant 
upon the right declared by the decree, the appli- 
cation should be rejected. Jamsang Devabhai 
V. Goyabhai Kikabhai. 

[I. L. R. 16 Bom, 408 

, s. 31. 

See Execution op Decree — Effect op 
Change of Law pending Execu- 
tion. 

[I. L. R. 17 Bom. 289 

See Statutes, Construction of. 

[I. L. R. 17 Bom. 289 

HABEAS CORPUS. 


, s. 41. 

See District Judge, Jurisdiction of. 

[I. L. R. 17 Bom. 566 

•, s. 47. 

See Appeal— Acts — Guardians and 

Wards Act. 


HAT. 


See Custody of Child. 

[I. L. R. 16 Bom. 307 


See Settlement — Construction op 
Settlement. 

[I, L. R. 17 Oalc. 458 


[I. L. R. 19 Oalc. 487 

s. 48. 

See Res Judicata— Estoppel by Judg- 
ment. 

[I. L. R.16 Mad. 380 

s. 61. 

/ See District Judge. Jurisdiction op. 

[I. L. R. 17 Bom, 566 

•, S. 51.— The word “ Guardian ” in s. 51 of 
the Guardians and Wards Act means a guardian 



HEARSAY EVIDENCE. 

See Evidence Act, s. 32. 

[I. L. R. 20 Calc. 758 

HEREDITARY OFFICE. 

— Hereditary gom.asta appointed to collect des- 
muhlii allowances — Derivation of his title such that 
the deshmnhh could not dismiss him—Sanad, con- 
struction of.~\ As to whether a deshmuhh could 
dismiss the bolder of the paid office of hereditary 
gomasta, appointed to collect, in the vatan of the 



( 403 ) 


DIGEST OF CASES, 


( 401 ) 


HEREDITARY OFEIOE — co7iGluded> 

former, the deshmvhlii allowaoees from the vil- 
lages, it was shown by documentary evidence that 
the gomada's ancestor had been appointed by the 
ruling power of the day, from which authority 
also the deshvinkhi had been derived. It was also 
shown that the hereditary gomasta^s title was 
independent of the deshmukh, and that the latter 
could not displace him. No change had been 
made under the British rule from what bad pre- 
vailed as to this under the Peishwa ; but such 
evidence as there was, accorded with the above : — 
Heldf that the right of the gomada to act as such, 
and to receive the payments, had either been 
granted, or else had been so recognized and con- 
firmed by an authority bindiug on the deshmdth, 
that he could not deprive the gomasta of his 
office which the Government bad conferred upon 
him ; and that the dedi'inuhh had not the right, as 
against him, to collect the allowance himself, 
directly, either from the village officers, or from 
the treasury. Ramchandra Narsingrav v. 
Trimbak Narayan Kkbote. 

[I. L. R. 16 Bom. 374 
[L. R 19 I. A. 39 

HEREDITARY OFFICES ACT (BOMBAY 
ACT III OF 1874). 

See Service Tenure. 

[I. L. R. 15 Bom. 13 

, s. 5. 

See Estoppel— Estoppel by Conduct. 

[I. L. R. 14 Bom. 404 

, S. 5, — Vataiidars — Alienation to person not 

mtandao' — Validity of grant'] <2 Whether 
s. 5 of the Vatandars Act III of 1874 makes an 
alienation to a person outside the cataiidar family 
void as between the grantor and grantee. 
Naeayan Khandu Kulkarnx y. Kalgaunda 
Biedae Patel. 

[I. L. R. 14 Bom. 404 

, s. 10.— Certificate issued ty Collector more 

than tioelre years after death of last holder — 
Court 'boufid to act on certificate — Limitation.] 
In execution of a decree against A^his lands were 
sold in February 1876, and H purchased them 
and took possession on 10th Augu.st 1876. N 
died in July 1877, and in February 1888, his son 
and heir alleging that the lauds were xatan 
applied to the Collector for a certificate under a. 10 
of the Vatandars Act (Bombay Act III of 1874). 
The Collector referred the matter to his subordin- 
ates for inquiry, and the certificate was not issued 
until the 1.8th March 1890, — that is, moie than 
twelve years after the death of the last holder 
N : — Reid that, although more than twelve years 
had elapsed, the Court could not refuse to act on 
the certificate of the Collector, as provided by 
s. 10 of the Vatandars Act. Chandra Naik; v. 
Bahinabai. 

fl. L. R. 17 Bom. 362 


HEREDITARY OFFICES REaULATTONT 
(MADRAS REGULATION VI OF 1831). 

See Jurisdiction op Civil Court — 
Offices, Right to. 

[I. L. R- 13 Mad. 4i 

HIGH COURT, JURISDICTION OF. Coh 

1. High Court, Bombay— Civil ... 404 

High Court, Calcutta — Civil ... 405 

3. High Court, Madras — Criminal ... 405 

See Revision— Criminal Cases — Mis- 
cellaneous Cases. 

[I. L. R. 20 Calc. 340 

See Sanction to Prosecution -- Revo- 
cation OP Sanction. 

[I. L. R. 13 Mad. 144 

See Transfer of Criminal Case. 

[I. L. R. IS Calc. 247 

, Minor residing out of— 

See Guardian -APPOINTMENT. 

[I. L. R. 21 Calc. 206 

(1) HIGH COURT, BOMBAY— CIVIL. 

1. — Parsi Marriage Act (XV of 1865), s.?. 3, 41, 
58, 26, 30 — British India — Suit Iry the kushand 
for divorce — Valid marriage out of British 
India — Marriage ivhen hushand is a minor — Pre- 
vious consent of guardian.] The plaintiff and 
defendcant were Parsis. The husband filed this 
suit iu April 1891, stating that in March 1885 
he and the defendant went through the cere- 
mouy of ashlrvad at Akola in the Berar Assign- 
ed Districts. He alleged that he was at the time 
only nineteen years of age, and that his mother 
and guardian had not given her previous consent 
to the ceremony, nor was she present'^at it. He 
and the defendant, subsequently, cohabited at 
Bhusaval until the 8th April 1885, but since then 
he had not lived with the defendant. He further 
alleged that the defendant had been guilty of 
adultery, and he prayed that, if necessary, it 
might be declared that the ashlrvad ceremony 
did not constitute a valid marriage, but that if the 
marriage should be declared valid, it might be 
dissolved. At the hearing, it was found that the 
requirements of s. 3 of the Parsi Marriage and 
Divorce Act (XV of 1865) were complied with at 
the marriage. So that the marriage would have 
been valid, if it had been celebrated within British 
India. It was also found that the defendant had 
been guilty of adultery ‘.—Held, that the jurisdic- 
tion of the Court was not barred merely by the 
circumstauce that the parties were married at 
Akola. Section 30 of the Act, 1865, applies to 
marriages wherever celebrated. In the present 
case, both the parties were domiciled within the 
territorial jurisdictiou at the time of the marriage, 
and were still so domiciled, and the adultery was 
also committed within the jurisdiction. The Court 
therefore had jurisdiction. The delegates having 
found that at the marriage the requirements of 
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HIG-H COURT, JURISDICTION OF— , 

concluded. 

(1) HIGH COURT, BOMBhY—GlYlL-eoyicld. 

s. 3 of the Farsi Marriage Act (XV of I860) were 
complied with, Held., assuming that there was no 
special law or usage in the Berars on the subject 
as to the requisites of a valid marriage between 
Parsis in that district, or that, if there was such 
law or usage, it was in accordance with s. 3 of the 
Act, the marriage between the plaintiff and the 
defendant was valid and capable of .being dis- 
solved. DoRABJI RUSTOMJI MADOit V. Jerbai. 

[I. L. R, 16 Bom 136 

(2) HIGH COURT, CALCUTTA— CIVIL. 

2. — Enforcement of puhlic duties —License for a 
provision market.'] The High Court has no power 
to compel Municipalities beyond the local limits of 
its ordinary origiuul civil jurisdiction to do their 
duty or to restrain them from doing that which 
it is* not in their province to do. Mora 2?‘ v. Chair- 
man OP Motihari Municipality. 

[I. L. R. 17 Calc. 329 

(3) HIGH COURT, MADRAS— CRIMINAL. 

Z, — Criminal Procedure Code, s, 2 — Letters 
Patent, s. 2^ ■- Scheduled Districts Act (X/V of 
1874), notifications under — Agency tracts, jurisdic- 
tion of High Court over — Agency rules — Act 
XXIV of 1889, s. 3.] The High Court set aside 
a conviction by the Agent to the Governor in 
Vizagapatam on a charge of culpable homicide 
not amounting to murder, and directed that the 
accused be tried in the Sessions Court at Vizaga- 
patam on a charge of murder. The accused was 
tried accordingly, and was convicted of murder, 
and he appealed to the High Uourt. The Agency 
tract of Vizagapatam is a scheduled district under 
Act XIV of 1874, and the Governor in Council 
extended the operation of the Criminal Procedure 
Code of 186*1 to it by a notification made under 
that Act) in 1862. In 1863 the Governor in Council, 
by a notification under Act XXIV of 1839, con- 
stituted the Agent a Sessions Judge under the 
Criminal Procedure Code: — Held, that the High 
Court had jurisdiction to direct that the accused 
be tried by the Sessions Judge under the provi- 
sions both of the Letters Patent and of the Crimi- 
nal Procedure Code. Queen-Empress v. Budaua 
Janni. 

[I. L. R. 14 Mad 121 

HIGH COURT. 

, Power of. 

See appellate Court — Exercise of 
Powers in various Cases. 

[I. L. R. 13 All. 575 

See Bail. 

[1. L. R. 17 Bom. 334 

See Guardian— Appointment. 

[I. L. R. 16 Bom. 634 

See Insolvent Act, s. 73. 

[I. L. R. 17 Bom. 334 ‘ 


HIGH COVRT— concluded. 

See Receiver. 

[I. L. R. 14 Bom. 431 
[I. L. R. 16 Bom. 511 
[I. L. R. 17 Bom. 388 

See Reformatory Schools ActT 

[I. L, R. 14 Bom. 381 

See Remand— Cases of Appeal after 
Remand. 

[I. li. R. 14 Bom. 14 
[L L. R. 17 Calo. 168 

See Revision— Civil Cases— General 
Oases. 

[I. L. R. 16 Mad 229 

See Revision — Civil Cases— Small 
Cause Court Cases. 

[I. L. R. 13 All. 277 

See Revision— Criminal Cases— Ac- 
quittals. 

[I. L. R. 15 Bom. 349 

See Security for Good Behaviour. 

[I.L. R, 16 Bom 372 

See Cases under Superintendence op 
High court. 

See Verdict of Jury — Power to Inter- 
fere with Verdicts. 

[I. li. R. 14 Mad. 36 
[I. L. R. 16 Bom. 462 

, Rulings of. 

See Practice— Civil Cases— Rulings 
OF High Court. 

[I. L. R. 15 Bom. 419 
[I. L. R. 17 Bom. 555 

HINDU LAW. 

See Mahomedan Law — Pre-emption 
— Profits after Sale. 

[I, L. R. 12 All. 234 


HINDU LAW— ADOPTION. Col. 

1. Requisites for Adoption ... ... 407 

{a) Authority ... ... 407 

(Z>) Ceremonies ... ... 407 

2. Who may or may not adopt ... 407 

3. Who may or may not be adopted ... 410 

4. Second, Simultaneous and Condi- 

tioual Adoptions ... ... 411 

6. Effect of Adoption ... 413 


See Estoppel— Estoppel by Conduct. 

[I. L. R. 15 Mad. 480 
[I. L. R. 14 Bom. 312 

See Hindu Law— Custom— Adoption. 

[I. L. R. 17 Calc. 518 
[I, L. R. 16 Bom. 470 
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HINDIT LAW— ADOPTION— 

See Hindu Law— Widow— Interest in 
Estate of Husband— By Deed, 
Gift ok Will. 

[I. L. n. 13 All. 391 

^See Cases under Hindu Law — Will— 

CONSTKUCTION OF WiLLS— ADOP- 
TION. 

See Limitation Act (IX of 1871), Art. 
129. 

[I. L. R. 20 Gale. 487 

See Onus Probandi— Possession and 
Proof of Title. 

[I. L. R. 18 Calc. 201 

See Privy Council. Practice of— Con- 
current Judgments on Facts. 

[I. L. R. 19 Calc. 462 

(1) REQUISITES FOR ADOPTION. 

(a) Authority. 

1 — N'ecessity of esepres.^ authority of deceased 
husland — Maoeiin, “ yuod fieri non debnlt^ factum 
— Laio in Benares— Mitahshar a law,'\ Held, 
by tbe Full Bench, that;, according to the Benares 
school of Hindu law. a Hindu widow cannot 
make a valid adoption to her deceased husband 
without his express authority ; that an adoption 
actually made by her without such express author- 
ity is illegal and voi<i ; and that the maxim, 
quod fieri non dehult^ factum valeV' is inapplicable 
to such an adoption. Tulshi Ram y. Behari 
Lal. 

[I. L. R. 12 All. 328 
{fi) Ceremonies, 

2. — Ceremony of datta hoinain— Adoption by 
widow during pollutioti.'\ Dicta in Shoslnath Ghose 
Y. Krishna Sunder I Bosh, I. L. R. 6 Calc. 381 ; L. R,7 
I. A. ‘250, as to iucidents of a formal adoption 
discussed. Observations ou the nece.ssity of datta 
homam in a ceremonial adoption among members 
of a twice-born class, and on an adopiton ta’^ing 
place during the pollution of the adoptive parent. 
Ranganayakamma V. Alwar Setti. 

[I. L. R. 13 Mad. 214 
(2) WHO MAT OR MAT NOT ADOPT. 

3. — Widow of Oswal Jain sect — Adoption loUh^ 
out authority of husband.'] A widow of the Oswal 
Jain sect can adopt a son witUout the express or 
implied authority of the husband. GoHnd Nath 
Boy V. Gulal Ghand, 5 Set Rep. 276 ; Bhagran- 
das Tejmal v. Bajmal, 10 Bom 241, and Shoo Sing 
Bai V. Bahho, 6 N.-W. P. 382 ; on appeal, I. L. R. 

1 All 688 ; L. R. 5 1. A, 87, referred to. Manik 
Chand Golecha V. Jagat Settani Pran Ku- 
MARI BIBI. 

[I. L. R. 17 Calc. 618 

4. — Minor iciclow(\ A widow, although a 
joainor, is competent to adopt a son. Mondakini 
Dasi Adinath Dey. 

[I. L. R, 18 Calc. 69 


HINDU LAW— ADOPTION— 

(2) WHO MAT OR MAT NOT ADOPT— 

5. — Widow whose husband\s corpse ha.^ not been 
removed — Adoption dnoing pollution of adoptive 
parent — Contract Act (JX of 1872), ss. 15, 16 — 
Coercion— Undue influence.] The minor widow 
of a decased Hindu of the Komati or Vaisya 
caste (who had authorized her to adopt a son) 
corporeally accepted a boy as in adoption from 
his natural father who (semble) belonged to a dif- 
ferent gotPa from her deceased husband. There 
were no formal declarations of giving and taking 
the child, and datta homam was not performed. 
At the time when the child was handed over to 
the widow her husbaufi’s corpse was still in the 
house, and the relatives of the child and other 
members of the caste obstructed the removal of 
the corpse until the child had been accepted as 
above and the widow had executed a deed of 
adoption : — Held, that there was no valid adop- 
tion by the widow Per cur. — Obstructing the 
removal of a corpse by the deceased’s widow or 
her guardiaX unless she made an adoption and 
signed a document, is an unlawful act and 
amounts to coercion ” and “ undue influence,” 
such as are defined by s. 15 or 16 of the Contract 
Act. Dicta in Shosinath Ghose v. Krishna Stui- 
deri Dasl, I. L. R. 6 Calc. 381 ; L. R. 7 1. A. 250, 
as to incidents of a formal adoption discussed. 
Observations on the necessity of datta homam in 
a ceremonial adoption among members of a twice- 
born class, and on an adoption taking place 
during the pollution of the adoptive parent. 
Ranganayakamma r Alwar Setti. 

[I. L. R. 13 Mad, 214 

6. — Adoption by loidow loith consent of father- 
in-law — AdoprA.on In a united family — Consent of 
the head of the family.] The widow of a deceased 
co-parcener in a joint Hindu family can adopt with 
the sole assent of her father-in-law if lie is the 
head of the family and natural guardian of the 
widow, whatever may be her motives, or the effect 
of the adoption on the undivided kinsmen. B and 
his two sons, N and V, were members of a joint 
Hindu family. In 1883 B and N commenced to 
live separately from U, but the family estate was 
not divided. In 1886 N died, leaving a widow 
without male issue. In 1887 N's widow adopted 
the plaintiff with the consent of her father-in-law 
B, with whom she was living. B died shortly 
after the adoption. Thereupon the plaintiff, as 
adopted son, sued F, to recover a moiety of the 
family estate. The defence to this suit was that 
the plaintiff’s adoption was invalid, on the ground 
that the adoption had not been made with the 
assent of all the co-parceners : — Held, that the 
adoption was valid. As B, who was the head of 
the family and natural guardian of the adoptive 
mother, had given his assent to the adoption, the 
consent of the other c -parceners was not neces- 
sary. VlTHOBA y. Bapu. 

[I. L. R. 15 Bom. 110 

7. — Adoption by widow without consent of hus- 
band — Jains of Southern India — Evidence of adop- 
tion— Proof of custom — Will of a Jain widow.] In 
a suit to declare plaintiff’s right as the adopted 
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(2) WHO MAY OR MAY NOT kDOY^d—coiM. 

son. of a Jain (deceased) and. as a beneficiary under 
the will of tlie adoptive mother, it appeared that 
the plaintiff had been taken in adoption by the 
widow without authority from her husband or 
consent of his kinsmen : -'Held^ that it lay on the 
plaintiff to prove by evidence that the adoption 
was valid, and that he was entitled to take under 
the will according* to the custom g'overning the 
family, and lielcl^ on the evidence, that the plaintiff 
had failed to prove this, Pe?' Best, J. — If a Jain 
widow succeeds to her husband’s property absolute- 
ly and has the right to dispose of it as she likes, 
the adoption of a son to herself who may succeed 
to such property would be valid. Observations of 
Holloway, J., in Pltheum Lallali v. Soojun Mull 
Lallah^ 9 Mad. Jur. 21, distinguished, on the 
ground that there was no reason for supposing 
that the parties to the present suit were other than 
natives of Southern India whose ancestors had 
been converted to Jainism. PeRIA Ammani v. 
Krishnasami. Adinadha V. Krishnasami. 

[I. L. R. 16 Mad. 182 

8. — Adoption by a loldoio luhose husband died 
while a minor — Implied authority from minor hus- 
band — Adoption from corrupt and improper motives 
— Onus of proof— Adoption in Gujarat — Kadva 
Kiinbi caste, adoption among — Gustoni as to adop~ 
ti07i.] In the Maratba country a Hindu widow 
may, without the permission of her husband, and 
without the consent of her kindred, adopt a son to 
him if the act is done by her in the proper and 
bond fide performance of a religious ducy, and 
neither capriciously nor from a corrupt motive. 
But the adoption must not have been expressly 
forbidden by the husband, and must not have the 
effect of divesting an estate already vested in a 
third person. There is no reason for drawing any 
distinction, as regards the general law, between 
Gujarat and the Maratha country properly so 
called. Apart from local or caste custom, the 
general D.w in Gujarat must be taken to be as 
stated in Rahhmabai v. Radhabai, 5 Bom. A. C. 
191. A widow has implied authority from her 
husband to adopt, even though her husband be a 
minor. Where a widow adopts there is a presump- 
tion that she has performed the duty from proper 
motives, and the omis lies heavily on him who 
seeks to set aside the adoption on the ground of 
corrupt motive. A Hindu widow in Gujarat 
having adopted a son to her husband, who died 
before the completion of his sixteenth year, and' 
who was separated from his brother ; — Held, that 
the adoption was valid. The authority of the 
husband to adopt may be implied, although he 
was a minor at the time of his death. If adoption 
by a widow be a meritorious act “ beneficial to her 
husband’s soul,” assent should be implied in the 
case of a minor husband, as well as in the case of 
one who had attained his majority. A Hindu 
widow having adopted a son about eight years 
after her husband’s death, during her last illness 
when she was confined to her bed, held, that 
that circumstance alone did not afford any suffi- 
cient reason for supposing that she was not 


HINDU LAW— ADOPTION- 

(2) WHO MAY OR MAY NOT kjyOVT—concld. 

actuated by the sense of the duty she owed to her 
husband. The fact that the adoption was made 
on an inauspicious day, showed the anxiety of the 
widow 10 adopt, but not the motive. Patel 
Yandravan Jekisan r. Patel Manilai? Chuni- 

LAL. 

[I. L. R. 15 Bom 565 

9. — Competency of step-mother to give in adop^ 
tion — Adoption of an adult j In a suit to >et 
aside an adoption, it appeared that the person said 
to have been adopted was an unmarried man of 
forty years of age, who had already succeeded to 
his father’s estate for twenty years at the time 
of the alleged adoption, and that he had been 
given in adoption by his step-mother without the 
previous consent of her husband, deceased : — 
Held, that the adoption was invalid on the ground 
that under the Hindu law a step-mother cannot 
give her step-son in adoption, Semble — The adop- 
tion was uoc invalid by reason of the age of the 
alleged adopted son, or of bis having previously 
taken his partrimony in his natural family. Pap- 
AMMA V. Venkatadri Appa Rau ; Narasimha 
Appa Rau 'i*. Venkatadri Appa Rau. 

[I. L. R. 16 Mad. 384 

10. — Adoptio7h by a mother who has succeed.ed 
as heir to her son after the death of his ivldow.\ 
An adoption to herself and her deceased husbaud 
by a mother who has succeeded as heir to her son. 
after his death and that of bis widow is invalid 
according to Hindu law. Krishnarav Trimbak 
HASABi?is Shankarrav Yinayak Hasabnis. 

[I. L. R. 17 Bom. 164 

(3) WHO MAY OR MAY NOT BE ADOPTED. 

11. — Adoption among Brahinans— Ceremony of 
adoption after mao'riagc of person to be adopted — 
EstoppeH\ An adoption to be valid must take 
place before the marriage of the person adopted. 
In a suit for partition of family property, the 
plaintiff sued as the adopted son of defendant, 
who had, after performing the usual ceremony 
of adoption, long tieated him as his adopted son. 
The defendant denied that the plaintiff was his 
adopted son on the ground (which was established 
by the evidence) that the plaintiff was married at 
the date of the ceremony of adoption. The parties 
were Brahmans and members of the same gotra 
by birth : — Held (1) the adoption set up was 
invalid ; (2) that the defendant was not esoopped 
by his conduct from denying the validity of the 
adoption. PlCHUYAYYAN V. SUEBAYYAN. 

[I. L. R. 13 Mad. 128 

12. — Niyoga, custoin of — Adoption of paternal 
unclds S071.'] A member of an undivided Hindm 
family, consisting of himself, his adopted son and 
his uncle, sold certain laud belonging to the 
family to the plaintiff. In a suit by the plaintiff 
for a declaration of his title to, and for possession 
of, the land, it appeared that the adopted son was 
the son of the paternal uncle of the adoptive 
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HINDU LAW— ADOPTION— 

(H) WHO MAY OR MA.Y NOT BE ADOPTED 
— concluded. 

that the adoption was not invalid 
by reason ot the abovementioued circumstance. 
YIRAYYA V. HaN'UMANTA. 

[1. L. R. 14 Mad. 459 

15, — Onltj son — Inoaliditf/ of such adoptionl 
The adoption of an only son is, by the g-eneral 
Hindu law, invalid. Wamait RAGHtJPATi BovA 
i\ Krishnaji Kashiraj Bova. 

[I. L. R. 14 Bom. 249 

X4:.— Only son — Miixhn, '' rpiod Jieri non dehiiit 
factum valet:'' ] According to the Benares School 
of Hindu law, the giving- in adoption of an only 
son is sinful, and to that extent contrary to the 
Hindu law; but the adoption of such a sou. 
having taken place in fact, is not null and void ; 
and the maxim, "quod Jieri non dehnitfactunt valeV 
is applicable and should be applied to such an 
adoption. So, held by tlie Full Bench. Hanuman 
Tuvari v. ChiriLt, I. L. R. 2 All. 161, approved and 
followed. Prasad i\ Haudai Bibi. 

[I. L, R. 14 All. 67 

’1^, — S'hSter's son— Brahman.'] The child whom 
the testator had purported to adopt was his sister’.s 
son. If it had been necessary to determine the 
point, their Lordships would probably have had 
little difficulty in accepting the opinion of the 
High Court that a Brahman cannot lawfully adopt 
his sister’s son. Sundar v. Parbati. 

[I. L. R. 12 All. 51 

[L. R. 16 I. A. 186 

16, — S'isteds stm—Bohra Brahmans — Custom.] 
Amongst the Bohra Brahmans of the northern 
districts of the hi orth- Western Provinces there 
exists a valid and legal custom in virtue of which 
.a person of that caste can adopt his sister’s son. 
Chain Sukh Ram v. Parbati. Mansa Ram ?: 
SUNDAR. 

[I. L R. 14 All. 53 

17, — Boy of unregenerate classes — BaqqdlsJ] 
Semble — That hagqdls do not belong to the regener- 
ate classes, and therefore the rule of law which 
forbids a Hindu to adopt a boy whose mother he 
could not have married, does not apply to them. 
Phhndo V . Jandi Nath. 

[I. L. R. 15 All. 327 

(4) SECOND, SIMULTANEOUS, AND 
CONDITIONAL ADOPTIONS. 

18, — Second adoption in lifetime of first adopted 
son.] By Hindu law, a second adoption cannot be 
made during the life of a son previously adopted, 
Bungama v. Atehama, 4 Moo L A. 1, referred to. 
Mohbsh Nahain Mqnshi V . Taruck Nath 
Moitra. 

[I. L. R. 20 OalG. 487 

[L. R. 20 I. A. 30 
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(4) SECOND, SIMULTANEOUS, AND CON- 
DITIONAL ADOP I'lO'^S—conthiacd, 

19. — Adoptions by each of two widows si/nultane- 
oudy made to one father.] By Hindu law there 
cannot be simultaneous adoptions by two widows 
of two sous to one father. Surendro Kbshub 
Roil >:• Doorgasoondery Dosseb. 

[I. L. R. 19 Calc. 513 
[L. R. 19 I. A. 108 

20. — Gondltlonal adoption — Validity of adop- 
tion — Bitahshara laic.] The will of B, a Hindu, 
appointed one IC manager of all his property, and 
gave his widow S power to adopt a son, and went 
on to state that S “ shall manage all the affairs 
with the consent of the said manager” (K), “ and 
she will not be able to do any wrongful act or 
alienate and waste property uselessly and without 
his consent. If she do so, it will be cancelled by 
the said manager or the adopted son ; and she 
will adopt acson with the good advice and opinion 
of the manager.” S, wishing to adopt the plain- 
tiff. sent a registered letter to AT, who had refused 
to give S any advice or assistance, intimating her 
iiitentioa and asking him to come and see the 
ceremony performed, but he declined to receive 
the letter which was retuimed to S by the postal 
authorities, anil the plaintiff was eventually 
adopted without the consent of IC: — Held, that 
the consent of AT was not a condition precedent 
to the validity of the adoption, and that it was 
not invalid by reason of its having been made 
without XV advice and consent. Surbndra 
Nandan alias Gyanbndra. Nandan Das v. 
Sailaja Kant Das Mahapatra. 

[I. L. R. 18 Calc. 385 

21. — Adoption made the day after the adoptim 
father ■made Ids 'will — Adoptice son bound by the 
■will — Inconsistent picas,] A Hindu wrote hi.s 
will devising certain ancestral property to his 
wife and on the following day he registered it 
and took the plaintiff in adoprdon. The testator 
died shortly afterwards. It was found that the 
plaintiff’s natural father was aware of the dis- 
positions contained in the will and that the testa- 
tor would not have adopted the plaintiff but for 
the consent of the natural father to those disposi- 
tions. The defendants who claimed under a gift 
from the wife had denied the adoption in their 
written statement, and on appeal raised the fur- 
ther plea that the adoption, if any, was conditional 
on the provisions of the will being acquiesced 
in: — Held, (1) that the defendants were not pre- 
cluded from succeeding on the latter of these 
inconsistent pleas ; (2) that the plaintiff was not 
entitled to the ancestral pr merby devi.sed by the 
will bo the testator’s wife. Lakshmi v. Subramanya, 
1. L, R. 12 Mad, 490, followed. Narayanasami 
V . Ramasami. 

[I. L. R. 14 Mad. 172 

22. — Gonditional adoption —Adoption by widow 
— Agreement between adoptive mother and natural 
father.] A Hindu, who is ’taken in adoption by 

' a widow, acting under an authority from her 
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(4) SECOND, SIMULTANEOUS, AND CON- 
DITIONAL ADOPTIONS-^?<l;^c^^^^^'^^^. 

husband, is not bound by an agreement entered 
into by her with his natural father at the time of 
the adoption. BliaUjd Rcihidat Singh v. laclar 
Kiinmar, I. L. H. 16 Calc. 556 ; and Lahshnii v. 
Subramanya, I. L. R. 12 Mad. 490, referred to. 
JAGANtYADHl y. Papamma- BlTOHAiril A y. Jagan. 
KADHA. PaPAMMA l\ JAGANNADHA. 

[I. L. R. 16*Mad. 400 

(5) EFFECT OF ADOPTION. 

2S.~- Inherit a nee of adopted eon — Divesting es- 
tate — Effect of adoption by one of two loidows.l 
A son adopted to the last male proprietor, who 
was the full owner of an estate, is entitled to 
take the whole of that estate and to divest the 
if)terest of any person in that t'state, whose title 
by inheritance is inferior to his, and who could 
not have inherited if the adoption had taken place 
before the death of the last fuT own^ ; but such 
adopted son is not entitled to claim as preferential 
heir the estate of any other person besides his 
adoptive father, when such estate has vested 
before his adoption in some heir other than the 
widow who adopts him. Where a man died 
leaving two wddows and having’ given either of 
theny the power to adopt a son, and the younger 
widow, on the refusal of the elder one to adopt, 
adopted a son : —Held^ that the estate which was 
in the elder widow was divested by the adoption, 
and that the adopted son took all the estate of his 
adoptive father, Mondaki^^i Dasi v. ADI^^ATH 
Dby. 

[I. L. R. 18 Calc. 69 

24. — Divesting of estate already vested — Mitah- 
sliara law.] B and Tt were living as a joint 
family subject to the Mitakshara law. B died on 
the 28th February 1884, leaving him surviving a 
widow -S, to whom be gave power to adopt a son 
to him, and R who succeeded by survivorship to 
B's share in the joint-family property. S adopted 
the plaintiff on the 27th October 1885 : — Held, 
that on such adoption, the plaintiff became enti- 
tled to the share of his father B, notwithstanding 
that such share hnd already vested in R. Honda- 
hint Basi v Adinatli Dey^ I. L. R, 18 Calc. 69, 
followed. SURENDRA Nandan alias Gyanet^dra 
Nandan Das v. Sailaja Kant Das Mahapatra^ 

[I. L, R. IS Calc. 885 

25. — Widow with express antliority from her 
hnshand to adopt — Adoption by sneh widow cannot 
divest estate vested by inheritance devolved from a 
lineal heir of the husband — Adoption by elder 
brother's widow after younger brother's death.] K 
and his two sons, B and N, were members of an 
undivided family. B died first, leaving a widow : 
then K died. On his death, N succeeded to the 
family property. N afterwards died, leaving him 
surviving his widow, the defendant, G, who then 
got possession of the said property. After Af's 
death, however, B's widow adopted the plaintiff as 
son to her husband, and he brought this suit 
against G to recover the property from her. He 


HINDU liL‘W--LViOFTlQlA--eonGluded. 

(5) EFFECT OF concluded. 

alleged that B in his lifetime, with the concur- 
rence of K. had sriveu expre.ss authority to bis wife 
to adopt a son after his death. The Court of First 
Instance gave the plaintiff a decree. On appeal, 
the District Judge rejected his claim. The 
plaintiff appealed to the High Court: — Held, 
confirming the decree of the lower Court, that 
the plaintiff was not by virtue of his adop- 
tion entitled to oust the defendant G from the 
estate of her husband. At the time of his death, 
H was full owner as last survivor of the joint 
family. The property then devolved as his, and 
a subsequent adoption, however well authorized, 
to B, a collateral heir of coaid not divest the 
defendant G, who did not claim through B at all. 
If the question had arisen between the plaintiff 
and N, the plaintiff would have been entitled to 
succeed. Virada Pratapa Raghunada Deo v. 
Brojo Ki.shoro Patta Deo. I. L. R, I Mad. at 
p. 88 ; L. R. o I. A. at p, 193 referred to. Adop- 
Cion by a widow under her husband’s authority 
has the effect of divesting an estate vested in 
any member of the undivided family of which 
the husband was himself a member. But it does 
not divest the estate of one on whom the inheri- 
tance has devolved from a lineal heir of the hus- 
band, This rule, however, must be supplemented 
by the addition that the adoption, though author- 
ized by the husband, cannot divest the estate 
vested in a collateral relation of the husband in 
succe.ssion to some other person who had himself 
become owner in the meantime. Chandra v. 
Gojarabai. 

[I. L H. 14 Bom. 463 
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[I. L. R. 14 Mad. 459 

See Onus Probandi — Hindu Law- 
Alienation. 

[I. L. R. 19 Calc. 249 

(1) RESTRAINT ON ALIENATION. 

1, — Hindu Daw — Custom — Impartible zemindar i 
— Right of zemindar to alienate —Suit to set as-ide 
alienation of impartible property .] The holder of 
an impartible zemindari, governei by the law of 
primogeniture, having a sou, executed a mining 
lease of part of the zemindari for ^ period of 
twenty years, by which no benefit was to accrue to 
the grantor unless mining operations were carried 
on with success, and the commencement of min- 
ing operations was left optional with the lessee. 
On the death of the grantor, his minor son and 
successor, by the Collector of the district as hia 
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HINDU LAW- ALIENATION — continued. 

(1) RESTKAINT ON ALIBNATION~^?07j6'ZwfcA 

nest friend, (autForized in that behalf by the 
Court of Wards), now sued the assignee of the 
lessee to have the lease set aside by 

Parker^ J , Muttusami Ayyar, J.. and Wilkin- 
SOIT. J., that the lease was not one which a manag- 
ing member of an ordinary joint family governed 
by Mitakshara law could providently enter into. 
Per Muttusami Ayyar and Wilkinson, JJ. 
(reversing the judgment of Parker, J.) that in 
the absence of evidence of any family custom 
rendering the zemindari inalienable by the ze- 
mindar for the time being for purposes other than 
those warranted by the Mitakshara law, the lease 
was not invalid as against the plaintiffs. Sartaj 
Kuari v. Deoraj KujCiri, J. L. R. 10 All. 272, dis- 
cussed and followed. Beuesford v. Ramasubba. 

[I. L. R. 13 Mad. 197 

(2) ALIENATION BY FATHER. 

2. — Bights of a son ■U7ihorn.‘l Under Hindu 
law a son conceived is equal to a son born ; 
accordingly, an alienation by a Hindu to a bond 
fide purclia'ser for value is liable to be set aside 
by a son, who was in his mother’s wmmb at the 
time of the alienation, to the extent of his share. 
SABAPATHI V. SOMASUNDARAM. 

[I. L. R. 16 Mad. 76 

3 . — Poicei' of father over ancestral la^id — Gift 
to daiighters.'\ A Hindu during the infancy of his 
son. conveyed certain immoveable ancestral pro- 
perty to his wife and married daughters by way 
of gift. After his death the son sued by his next 
friend to have these alienations set aside and to 
recover the property :—I-Ield. that the alienations 
should be set aside altogether. Rayakkal lu 
SUBBANNA. 

[1. L. R. 16 Mad. 84 

4. — Alienation hj father when hinding on son — 
Burden of 'proof The father of an undivided 
Hindu family has no power to alienate the son’s 
coparcenary share in laud in the absence of any 
debt. One claiming merely as the father’s vendee 
must therefore give evidence that the alienation 
was made for some purpose which would bind 
the son, or that it was made with his consent, 
Chinnayya V. Perumal. 

[I. L. R. 13 Mad. 51 

5. — Lialility of anicestral estate for fathers 
debts — Improjjer and immoral debts of father — 
Ecidence of general immoral character of father — 
Burden of proof — Pe^isions Act, Gertifi.cate of Col- 
lector under.'] The power of the father, as re- 
presentative of the family, to bind the son’s in- 
terests in the family estate except in special cases, 
being judicially recognized, the onus of establish- 
ing the existence of those special circumstances 
necessarily lies on the sons for the purpose of 
defeating his creditor’s remedies against the an- 
cestral estate. The plaintiff sued to recover the 
balance of a debt due on a mortgage-bond alleged 
to have been executed in 1878 by the defendant’s 
father (since deceased) to the plaintiff’s father. 


HINDU LAW-ALIENATION— 6' 07itinued. 

(2) ALIENATION BY VAAiB.^K~co7itinued. 

The defendant flnter alia) pleaded that the loan 
was contracted without his knowledge and for 
immoral purposes, and that his share in the mort- 
gaged property was not answerable for the debt. 
He also contended, as to a sum of Rs. 109-S-0 
claimed by the plaintiff, that this sum was claimed 
in respect of saraiijam, and was not recoverable 
by the plaintiff without a certificate under the 
Pensions A&t, The lower Court found that the 
defendant’s father had be^^'n a man of extravagant 
and vicious habits, but held that the defendant 
had failed to prove that the debt in question had 
been contracted for immoral purposes. The Judge, 
therefore, awarded the plaintiff’s claim. On appeal 
by the defendant to the High Court '.—Held., con- 
firming the decree of the lower Court, that the 
burden lay on the defendant of proving that the 
loan to the father secured by the mortgage-bond 
in the suit was for an illegal or immoral purpose, 
and that the defendant had not di.scharged this 
burden. The mere proof that his father had 
been a man of extravagant and immoral habits 
was not enough. Held, also, that as no certificate 
from the Collector had been produced, as required 
by the Pensions Act, the claim to Rs. 109-8-0 
should be disallowed. Chintamanrav Mehen- 

DALE KaSHINATH. 

[I. L. R. 14 Bom. 320 

6. — Mortgage effected hy and decree passed 
against father only — Fathe7'^s debt — Effect <f 
inortgage and decree on son's rights and interests.] 
Where a Hindu son comes into Court to assail 
either a mortgage made by his father, or a decree 
passed against his father, or a sale held or threat- 
ened in execution of such decree — whether it be 
upon a mortgage security or in respect of a simple 
money debt — where there is nothing to shosv 
any limitation of the extent of iutere.st sold or 
threatened with sale or charged in a security or 
dealt with by a decree, it rests upon him, if he 
seeks to escape from having his interest affected 
by the sale, to establish that the debt he desires 
to be exempted from paying was of such a cha- 
racter that he, as the son of a Hindu, would 
not be under a pious obliiration to discharge it, 
or that his interests in the property were not 
covered by the mortgage or touched by the decree, 
or affected by the sale certificate. Beni Madho 
i\ Basdeo Patak. 

ri; L. R. 12 All. 99 

Pem Sing v. Partab Sing. 

[I. L. R. 14 All. 179 

7. — Joifit-Hindu family — Moyiey -decree agavist 
father alone for his gyersonal debt — AttaoJment of 
joi7it-fa77iily giropei'ty —8nit by sons to set aside 
attacJment.] Where in execution of a simple 
money-decree obtained against the father only 
in a joint Hindu family in respect of a bond debt 
incurred by him personally, the decree-holders 
attached the whole of the joint-family property, 
and before sale in execution took place the sona 
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(2) ALIENATION BY continued. 

of the judg-ment-debtor objected to the attach- 
ment under s. 278 of the Civil Procedure Code, 
and, the objection having' been disallowed, aued 
for a declaration that they were entitled to a 
share in the property and for its release from at- 
tachment ; — Held, that the plaintiffs were entitled 
to impeach the attachment upon the ground that 
it affected interests which the decree could not 
touch, and which, therefore, could not be attached 
under it, and that they were in a position to ask 
to have those interests exempted from the threat- 
ened sale in execution. Ram Dayal r. Durga 
Singh. 

[I. L. R. 12 All. 209 

8. — Mortgage executed log father on the whole 
joint-family progyerty in respect of his own dehts — 
Liahility of soiis — Burden of proof .1 The father 
of a joint and undivided Hindu family executed 
a mortgage over the whole immoveable property 
of a joint- family. The mortgagees having ob- 
tained a decree on their mortgage, and having 
put an attachment on the joint-family property, 
the minor son of the mortgagor sued for a de- 
claration that their interest in the attached pro- 
perty was not liable under the mortgagee's decree, 
inasmuch as the debts in respect of which the 
mortgage had been executed had been contracted 
for immoral purposes, and were not such as they, 
by the Hindu law, were under a pious obligation 
to discharge: — Held, that the burden of proving 
that the debts in question were contracted for 
the purposes alleged lay on the plaintiffs. Beni 
Madho V. Basdeo Patak, I. L. R. 12 All. 99, fol- 
lowed ; Lai Slyig v. JDeo Narain Singh, I. L. R. 8 
All. 279 : Basa Mai v, Maharaj Singh, L L. R. 
8 All. 205 ; Suhramanya v. Sadasiva^ I. L. R. S 
Mad. 75 ; Hanooman Persaud Panday v. Mnnraj 
Koonioeree, 6 Moo. I. A. 393 ; and Bhaghut Per- 
shad Singh v. Glrja Koer, I. L. R. 15 Calc. 717, 
referr d to. Bhawani Bakhsh v. Ram Dai. 

[I. L. R. 13 All. 216 

9. — Hypothecation hy father of joint ancestral 
estate^ Property described as hag hagug zemin- 
dari apiia ” — Decree enforcing hypothecation— 
Attachment of estate — Suit by son for declaration 
that only father's interest is affected by hypotheca- 
tion — Burden of proof.'] In a suit by the sons of 
a Hindu for a declaration that certain joint an- 
cestral property was not liable to sale in execution 
of a decree upon a hypothecation-bond of such 
property executed by their father, in which the 
property was described as “ hag haqug zemindari 
apnaff and that the bond and decree were limited 
to the father’s own interest : —Held by the Full 
Bench that, if the plaintiffs could not show that 
the interest which was hypothecated was a limited 
interest, the Court must take it, as against the 
plaintiffs, that the family property was hypothec- 
ated. Beni Madho y. Basdeb Fatah,!. L. R. 12 
All. 99 ; and Bhawani Bahsh v. Ram Dai, I. L. R. 
13 All. 216, approved. Rem Singh v, Partab 
Singh. 

[I. L. R, 14r All. 179 


OF CASES. 

HINDU LAW- ALIENATION— 

(2) ALIENATION BY FATHER-f’UMiLi?^^’^^. 

10. — Simple money-decree against father how 

far binding upon soil's interests in the joint-family 
gorogyerty,] With reference to the question whether 
the whole joint-family property, or only the inter- 
est of the father therein, is liable under a' decree 
obtained against a Hindu father : — that 

where there is nothing to show any limitation 
of the extent of the interest sold, whether the 
sale took place in execution of a decree on a mort- 
gage or of a simple money-decree, it may be pre- 
sumed that the family property and not the mere 
undivided share of the father was sold. Pent 
Singh y. Partab Singh,!. L. R. 14 All. 179, referred 
to. Muhammad Husain v. Dipghand. 

[I. L. R. 14 All. 190 

11, — Son's liability for his father's debt — Im- 
moral origin of debt — Suit bg a decree-holder 
against the sons of a deceased judgment-debtor 
whose properfy had passed to them.] A decree 
was passed against a Hindu for money dishonest- 
ly retained by him from the plaintiff’s family to 
which he was accountable in respect of it. The 
judgment-debtor having died, the decree-holder 
sought to attach in execution property of the 
family which had passed into the hands of his 
sons by survivorship. The sons objected that 
such property was not liable to attachment, and 
the decree-holder was referred to a regular suit. 
He now brought a suit against the sons : — Held„ 
(1) that the sons were not entitled to go behind 
the decree except for the purpose of showing that 
the judgmeut-debb was immoral or illegal in its 
origin ; (2) that the judgment-debt was non of an 
illegal or iramor.al nature so as to exclude the 
pious obligation of the sons to discharge it, 
NaTASAYYAN V. PONNUSAMI. 

[I. L, R. 16 Mad. 99. 

12. — Liability of sons during their father's life- 
time for his antecedent debts — Form of decree — 
Transfer of Property Act, s. 88. J Held by the Full 
Bench that the sons in a joint Hindu family were^ 
liable to be sued along with their father upon a 
mortgage-bond, given by the father alone after the 
sons were born, which purported to mortgage the 
joint-family property, the consideration having 
been, with a trifling exception, money advances 
antecedently made by the mortgagee to him, not 
as manager of the family or with the authority of 
the sons or for family purposes, but nob for pur- 
poses of immorality or for purposes which, if the 
father was dead, would exonerate the sons from 
the pious obligation of paying such debts of the 
father ‘.—Held also that the decree in such a suit 
should be a decree for sale of the mortgaged pro- 
perty under s. 88 of Act No. IV of 1882. Badri 
Prasad r. Mad an Lal. 

[I. L. R. 15 All. 75 

13 , — Mitahshara law— Ancestral property ^ ali- 
enation of — Suit by mortgagee against father and 
minor son for sale of ancestral property —Antece- 
dent debt — Interest, rate of] In the case of a 
Mitakshara family consisting of a father and 

14 


W, D 
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(2) ALIENATION BY ^Mm^U-^-coneludcd. 

minor sons, where the father hypothecates ances- 
tral property, there being- no proved necessity, but, 
on the other hand, no proof of immoral or illegal 
purposes, and no proof that the lender made any 
enquirj^ as to the purpose, the debt itselC is an 
antecedent debt within the rulings of the Privy 
Council, and the mortgagoe is entitled in a suit 
against father and sous to a decree directing the 
debt to be raised out of the whole ancestral estate 
inclusive of the mortgaged property. Debts in- 
curred in transactions the character of Vvrhich is 
no more than imprudent or unconscientiously 
imprudent, or unreasonable, are debts to which a 
pious duty attaches under the Mitakshara law. 
Luclmnn JOas^i v. Giriilh'nr' O^iowdhrg, I. L. 'ho 
Calc. 8o5, explained, and followed ; Guncfa Pro, •fad 
V. Ajndhia Pcrsliad Singh, I. L. R. 8 Calc, lol, 
followed. Semhle — That ‘ aubecedeut debt ’ in the 
meaning of the Full Bench means with regard to 
the mortgage. ‘ debt antecedent to the transaction,’ 
and in the case of a proceeding by suit • debt 
antecedent to the suit. ’ K/idacluind JG/ol v. Shlh 
Ohnnder Bojj, I. L. R. 19 Calc. 392; and Dip JVarai/h 
Hal V. Dlpan Dal, I. L. R. S All. 185, applied as to 
the rate of interest. Khalilul Raiiman v. 
Gobind Pbrshad. 

[I. L. B. 20 Calc. 3.28 

14. — ExecAbtion of mortgage-decree agahxct the 
estate of a deceased judgment-debtor, onemher of a 
joint family under NitaJidiara laic — SurrirorsJi.lp.'] 
On an applioahon for the execution of a mort- 
gage-decree the following order wnas made: — 
“In this case the .sale was stayed awaiting 
the disposal of the j-egular suit. It being not 
necessary to keep the case pending, it is ordered 
that, attachment being allowed to stand, the case 
be struck oS for the present,” The judgment- 
debtor, the father of a joint Hindu family subject 
to the .Mitakshara law, having died, a fresh appli- 
cation for execution was subsequently made 
against his estate. The heirs of the judgment- 
debtor objected to the application, on the ground 
that the decree having been passed against their 
father alone, it could nob be executed against the 
joint family estate, now theirs by operation of 
Mitakshara law : — Held that, inasmuch as there 
was an attachment subsisting' at the time of the 
application, the estate of the judgment-debtor 
under attachment at the time of his death was 
liable after his death, even though it had passed 
to the surviving members of tbe joint Mitakshara 
family. Suraj Dxuisi Koer v. Sheo Fersad Singh, 
I. L. R. 5 Calc. 14S ; L. R, 6 I A. 88, relied on. 
Karnataka HanumanthaY. Andulmvi Haiinmayya, 
I. L. R, 6 Mad. 232, distinguished. Beiti Per- 
SHAD r . Pare ATI Koer. 

[I. L. R. 20 Calc. 895 

(3) ALIENATION BY WIDOW. 

[ a ] Income and Accumulations. 

15. — Hindu widoxv's estate — Her right to dis- 
pose of accumulated income not made part of the 
inheritance — Intention of the loidota in regard 
to iA] Thp executor of the will of a Hindu 


HINDU LAW-ALIENATION-c- ontin ued, 

(3) ALIENATION BY WIDOW-caotz^Li?^r?^. 

(a) Income and Accumulations— 

testator made over to the widow of the latter an 
aggregate sum consisting of accumulations of 
income accrued during eight years from her 
husband’s death, undisposed of by his will. The 
money was not received by her as a capitalized 
part of the inheritanee, but as income that had 
been accumulated during her tenure of her 
widow’s estate. The widow did no act showing 
an intention on her part to make this sum of 
money, the greater part of which she invested 
in Go '^^ernment securities, part of the family in- 
heritance for the benefit of the heirs. After the 
lapse of about tw^enty years she disposed of it as 
her owm : — Held, that the money so invested by 
the widow belonged to lier as income derived from 
her -widow’s estate, and was subject to her dis* 
position. >Saodamini Dasi r, Administrator- 
General OP Bengal. 

[I. L. R. 20 Calc. 433 
[L. R. 20 I. A. 12 

( Jo ) Alienation for Legal Necessity. 

16. — Power of Hindu loidow to alienate— Quali- 
fied title to alienate in oontraeting debt by manayer 
'of estate charging it in the hands of heir — Respon- 
sibility of lender' — BAitc of interest, as regards 
necessity, disthigulshable.'] A suit was brought 
by a creditor who had advanced money for the 
payment of Government revenue upon an estate 
under the management of a Hindu widow. The 
plaintiif’s agent had received rents to a certain 
amount from part of the estate :—ITcld, that the 
plainriS: ought to have taken care that this sum 
was applied in part reduction of the debt to him, 
aTid that it must be deducted from tlie amount 
chargeable to the estate in the hands of blie rever- 
sionary heir. Hunooman Pcrsnrl Panday v. J\Inn- 
raj ICoonweree, 6 Moo, I. A, 393, fcllowed, The 
widow was borr wing in a case where it was for 
the plaintiff to see whether there was actually a 
ground of necessity for the loan. Though the 
loan was necessai'y, for her to borrow at the high 
rate of interest charged, considering the security 
which she gave, was not necessary, The rate of 
interest had therefore been rightly reduced to 
twelve per cent. IIuRRo Nath Rai Chowdhri 
V . IlANDHiR Singh. 

[I.L. R. IS Calc. 311 
[L. R. IS I. A. 1 

17. — Burden of proring necessity xchc-rea Hindu 
widow attempts to alienate property held by her 
for her ividow's estate.] In order to sustain an 
alienation of the property held by a Hindu widow 
for her widow’s estate, it must be shown either 
that there was legal necessity for the alienation, 
or at least that the grantee was led, on reasonable 
ground, to believe that there was. It a suit upon 
a mortgage of such property executed under the 
authority of a widow borrowing money, the point 
whether the loan was necessary was expressed in 
the issues in the form of a question how far the 
defendants’ objections, grounded on the absence of 
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(3) ALIENATION BY concluded. 

(b) Alienation FOR Legal Necessity— 

necessity, were tenable. This was obviously an in- 
correct mode of trying* the suit, because it assumed 
that it was for the defendants to show absence of 
necessity, and did not accord with the oblig-ation 
upon a mortgagee, claiming under a widow, to 
prove a valid mortgage. It was sufficient to 
defeat the suit that, upon the whole case, there 
had been no proof of the lender’s havihg fulfilled 
the legal obligation to inquire and satisfy himself 
that the widow, from whom he was taking a 
charge upon her husband’s inheritance, had a 
proper justification for so charging it Hanoo- 
■man Persciucl v. Munraj Koonioeree^ 6 Moo. I. A, 
393. referred to. Amarnath Sah v. Achan 
Kuar. 

[I. L. H. 14 All. 420 

s.c. Lala Amarnath Sah v. Achan Kuar. 

[L. R. 19 I. A. 196 

(c) What Constitutes Legal Necessity. 

IS. —Per/ cal of a barred debt by the ividow of a 
deceased Idlnda.] It is competent to the widow 
of a deceased member of a joint Hindu family, 
inasmuch as she represents the inheritance for the 
time being, and in whom it is a pious duty to pay 
her husband’s debts, to bind the reTersion by a 
mortgage executed to secure such debts though 
they were barred at the time of its execution, 
KONDAFPA V. SUBBA. 

[I. L. R. 13 Mad. 189 

19. — Pilgrimage necer carried out — Debt barred 
by limitation The payment by a Hindu widow 
of her husband’s debts, though barred by limita- 
tion. is a pious duty for the performance of which 
a- Hindu widow may alienate her property. Ghiiii- 
nayi Gobind Godhole v, Dinltar Dlioiuleo Godbole, 

I. L. R, 11 Bom. 320 ; and Tarini Prasad Chatter- 
jee V. Bhola Nath Mookerjee, I. L. R. 21 Bale. 190, 
note, followed. In the case of an alienation by a 
Hindu widow of her husband’s property on the 
ground of legal necessity, the alienee is sufficieut- 
. ly protected if he satisfies himself by bond fide 
inquiries of the existence of such necessity, 
although he may be in fact mistaken. He has not 
to see to the application of the money. Where, 
therefore, a widow borrowed money for a pilgrim- 
age to Gya to perform her husband’s shrad cere- 
monies, but the pilgrimage was never made, the 
debt was held to be recoverable out of the estate. 
Udai Chunder Chuckerbutty V. Ashutosh Das 
Mozumdar. 

[I. L. R. 21 Gale. 190 
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See Evidence — Civil Cases— Miscel- 
laneous Documents — Wajib- 
UL-AEZ. 


HINDU 'LKW—CVSliO'K— continued. 

See Hindu Law— Adoption— Who may 

OR MAY NOT ADOPT. 

[I. L. R. 16 Mad. 182 

See Hindu Law— Adoption— Who may 

OR MAY NOT BE ADOPTEL; 

[I. L. R. 14 All. 53 

[I. L. R. 14 Mad. 459 

See Hindu Law — Alienation — Re- 
straint on Alienation. 

[I. L. R. 13 Mad. 197 

See Hindu Law — Endowment — Suc- 
cession IN Management. 

[I. L. R. 16 Mad. 490 

See Hindu Law — Inheritance —Spe- 
cial Laws— Jains. 

[I. L. R. 16 Bom. 347 

Hindu Law — Inheritance —Spe- 
cial Laws— Rajbansis. 

[I. L. R. 20 Calc. 409 

See Hindu Lyw— Ma.rri.-\.ge— Yalidity 
OR otherwise of Marriage, 

[I. L. R. 17 Bom. 400 
(1) ADOPTION. 

1. — Adogotiuii by laidow of Oswal Jain sect with* 
out authority of husband — Customs regulating 
■personal rights and status of family— Effect of 
conversion from one sect of Hinduism to another f\ 
The adoption of the tenets of another sect of 
Hinduism will not necessarily affect the laws and 
customs by which the personal rights and status 
of the family were originally governed : therefore, 
in the absence of evidence to the contrary, the 
custom which euables a Jaiu widow of the Oswal 
caste to adopt a son without the express or implied 
authority of her husband will not be affected by 
the conversion of the family to Yaishnavism. 
Padmahuniari Debi ' Chowdhranl v. Court of 
Wards, I. L. R. 8 Calc. 302 ; L. R. S I. A. 229, 
distinguished; Bhoobiin Moyee Debla v. Bainki* 
shore Aeharjee, 3 W. R. P. 0. 15 ; 10 Moore’s I. A. 
279 ; and Puddo Kamaree Debee v. Juggut Kishore 
Aeharjee, I. L R. 5 Calc. 615, referred to. Manik 
Chand Golbgha V. Jagat Settani Pran Ku- 
MARI BIBI. 

[I. L. R. 17 Calc. 518 

2. — Adoption, caste custom prohibiting — Radwa 
Kuribi caste at Ahinedabad — Conscience of the 
members of the caste — Nature of proif required — 
Jlnlform and persistant usage moulding the life of 
the caste.~\ A caste custom prohibiting widows 
from alopting, is one which, before the Court can 
give judicial effect to it, ought to be established 
by very clear proof that the conscience of the 
members of the caste had come to regard it as 
forbidden. A caste custom having been set up in 
the Kadwa Kunbi caste at Ahmedabad prohibit- 
ing widows from adopting, a large number of 
witnesses were examined with respect to the 


[I. L. R. 15 All. 147 
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HINDU LAW-CUSTOM 

(1) ADOPTION — concluded. 

cuatom. Their evidence showed that it had not 
been the practice in the caste for widows bo adopt ; 
bub it also showed that there had been no caste 
resolution forbidding such adoption. On the other 
hand, iC was established that there had been, as a 
matter of fact, two previous adoptions by widows 
which were nob actually impugned, and that the 
adoption in dispute had been attested by a large 
number of in the \ Held, that the 

evidence, as a whole, led to the conclusion that 
“ a uniform and persistent usage had not mould- 
ed the life of the caste.” Patel Vandrayan 
Jekisan y. Patel Manilal Ghunilal. 

[I. L. R. 16 Bom. 470 

(2) ENDOWMENT. 

Z,-~DLincvig -girls attached to a temjfle inker I- 
tance ‘—Tenijgle endoxoment — Sifccession to the office 
of a dancing-girl connected xcitJi such temple — 
Ptikllc policxj — Right of snit.'\ The existence in 
India of dancing-girls in connection with Hindu 
temples is according to the ancient established 
usage, and the Court would not be justified in 
refusing to recognize existing endowments in con- 
nection with such an institution. Accordingly, 
where the plaintiff sued, as the adopted daughter 
of a dancing-girl attached to a temple, to redeem 
and have her right to mmage the inam lands 
assigned as the remuneration for the temple office 
recognized, bub her claim was rejected, on the 
ground that the adoption could not be recognised 
by the Civil Court : — Reldy that the plaiubifi’s suit 
should be allowed. The lands in question were 
not claimed as being the property of the last in- 
cumbent, bub as a part of the endowment of the 
temple of which she had been the manager. The 
alleged adoption only had effect as nominating the 
plaintiff to be successor in the mauagement, and 
if it was the custom of the temple that the actual 
incumbent of the office of daucing-girl in the 
temple should nominate her successor, the Courts 
of law could not refuse to recognize it. such, cus- 
tom • being recognized in the country. Tara 
Naikin V . Nana Lakshman. 

[I. L. R. 14 Bom 90 

(3) INHERITANCE. 

4 ■—Custom of kogam or dancing -gixd caste in 
Godavari — Gains of pvostitxijtion — Property left 
ky mother.'] A pauper sued his sister for tho 
partition of property valued at a large sum. The 
parties belonged to the hog am caste, residing in 
the Grodavari district. The defendant pleaded 
that the property had been acquired by her as a 
prostitute, and denied the plaintiff’s claim to it. 
The plaintiff obtained a decree for Rs, 100, being 
a moiety of the property found to have been left 
by their mother: — Held, on the evidence as to 
the local custom of the caste that the decree was 
right. By the custom of the 'bogam caste in the 
G-odavari district property left by a mother is 
divisible between sons and daughters. Chandra- 
REKA 'y. Secretary of State for India. 

[I. L. R. 14 Mad. 163 


HINDU concluded. 

(I) MARRIAGE. 

5. — Cerexnony of parly am or betrothal— Sudr a 
QXiarriaye — Illegitimate son of a Sudra — Ixiherit- 
anee.] The widows of a slirotriemdar. wffio was 
a Sudra, brought a suit for a declaration of their 
title by inheritance to his lands against his illegi- 
timate son, who had been registered as shrotriem- 
dar in lieu of his deceased father, and to whom 
certain of the ryots had attorned. The defend- 
ant claiiired to be legitimate according to the 
customary law governing the family, although his 
parents might not have been married at the time 
of his birth, by reason of his parents having per- 
formed the ceremony of gxariyam before his 
birth : — Held, that the performance of such cere- 
mony did not make a legal marriage, that the 
defendant was illegitimate, and that the plaintiffs 
were accordingly entitled to one-half of the lands 
in question, and the defendant was entitled to the 
other half. Observations on the allegation and 
proof of a custom in derogation of the general 
Hindu law of inheritance. Chinnammal i\ 
VaRADAR.4.JU'LD. 

[1. L. R. 15 Mad. 307 
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See Hindu Law — Will — Construc- 
tion-Adoption. 

[I. L. R. 19 Oalo. 513 

(1) CREATION OF ENDOWMENT. 

1. — Gift of idol and dehutter land — Private 
Endomment — Benegit of idol— Shebaits — Debutter 
property.] A gift of an idol and of the lauds 
with which it is endowed (being a private endow- 
ment) made with the concurrence of the whole 
family to another family for the purpose of carry- 
ing on the regular worship of the idol, if made 
for the benefit of the idol, is not invalid, and is 
one binding on succeeding shebaits. Khetteb 
Ohunder Ghose r. Hari Das Bundopadhya. 

[I. L. R. 17 Calc. 557 

2. — Invalid endowment — Deeds made without 
intention that they should be acted upon — Donor 
not divesting himself of dedicated property.] Case 
in which a good title was made, by her transfer of 
her inheritance, through the daughter and heiress 
of a deceased member of a joint family of brothers, 
under the Dayabhaga, although her father had 
executed deeds dedicating hia share of the family 
property to trustees, for the worship of the family 
deity ; this dedication having been inoperative, 
because it was neither his, nor hia brothers’, 
intention that the deeds should be acted upon, 
and be had never divested himself of his share. 
Watson and Co. v. Ramchund Dutt. 

[I. L. R. 18 Calc. 10 
[L. R. 17 I. A. no 
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HINDU LAW— 

(2) SUOOESSION IN MANAGEMENT. 

3 . — Hereditary right to he sliehait and to have 
possession of goroperty dedioated to religious jynr- 
poses^ Accordiug- to Hindu law, when the wor- 
ship of a Thakur has been founded, the olfice of 
a sliehait is held to be vested in the heir or heirs 
of the founder, in default of evidence that he has 
disposed of it otherwise, provided that there has 
not been some usag-e, course of dealing’, orcircum- 
srance, showing- a diSerent mode of devolution. 
Peet Koonwar Y. Chatter Dliaree Singh, 18 W. R. 
296, referred to. It having been established that 
a particular worship had been founded by the 
plaintiff’s grandfather, ic followed that the plain- 
tiff was by inheritance the shehait of that worship, 
there being no proof of any usage at variance 
with this presumption, but the custom appearing 
to be in accordance with it : — Held, that the 
plaintiff, as such representative of the founder, 
was entitled, in preference to a collaterally-de- 
scended member of the founder’s family, to claim 
the shebciitshlp. Also, that the plaintiff was en- 
titled, in that character, to the possession of a por- 
trait which had been by the same founder dedicat- 
ed to this worship. But that he had no right to a 
temple in which the portrait was kept, this temple 
having been given by one of the worshippers 
(•■•for the location of the Sri Sri Ishwar Jios ”•) 
with the condition annexed that the defendant 
should be shehait. Tne plaintiff, accordingly, 
could not claim possession of this temple, as io 
could only have been accepted as a gift upon the 
donor’s terms ; and this condition prevailed not- 
withstanding that the temple had been in part 
paid for by subscription among the worshippers ; 
there being no evidence that the latter did not 
know of it, or had paid their money with any re- 
ference to the question who was to be shehait. 
Gossami Sei Gridhariji V. Romanlalji Gos- 

€AMI. 

[I. L. n. 17 Gale, 3 
[L. R. 16 I. A. 137 


4 . — Nomination hy a pandaram under a decree 
^llevocation of such nomination hy the panda- 
rams successor The pandaram of a muth being 
empowered under a decree to nominate a person 
:to be the bead of a subordinate math subject to 
the approval of the Subordinate Court, made a 
nomination and died before the Subordinate Court 
had come to a determination as to the fitness of 
his nominee. His successor in office was brought 
on to the record and revoked his nomination, and 
made a fresh nomination. The Subordinate Court 
treated the fresh nomination as a nullity and 
made an order confirming the first. panda- 

ram appealed against this order : —Held^ that the 
nomination first made was revocable for good 
cause, and that the fitness of the person nomi- 
nated by the appellant should be investigated by 
the Subordinate Judge. Gnaijasambanda v. 
Yisvalinga. 

[I. L. R, 13 Mad. 338 


HINDU LAW -ENDOWMENT— 

(2) SUCCESSION IN MAN AGEMENT— 

5. — Suooessionto a jkeer of a ninth — Nomination 
requiring assumption of the character of a sanny- 
asi — Time fsced hy decree for assumption of that 
character — Enlargement on appeal of that dime — 
Ecidence of custom.^ The plaintiff sued for a 
declaration of his right as jheer of a muth and for 
possession of the property of the muth. The 
plaintiff alleged that the immemorial custom with 
reference to the succession to rhe office of jheer 
was that the jheer for the time being nominated his 
successor, and that, failing such nomination, the 
disciples assembled at the place where he died, 
elected his successor, and that the person so nomi- 
nated became jheer by virtue of such nomination 
alone. The plaintiff’s case was that he was nomi- 
nated by the lixte jheei\ although the nomination 
was not concurred in by the disciples, and Ghat 
the \ 2 itQ jheer had initiated him and directed him to 
become a sanuyasi a day or two after his initiation, 
and that he was accordingly entitled to the rights 
and privileges ot jheer. The plaintiff obtained a 
decree which was, however, made contingent upon 
his assuming the character of a sannyasi within 
the period of four months. The defendant pre- 
ferred an appeal against this decree, and the 
plaintiff preferred an appeal praying for the 
enlargement of the period fixed, within which he 
was to become a sannyasi^ pending the disposal of 
the appeal preferred by the defendant. On the 
plaintiff’s appeal : — Ileld^ the Court had power to 
extend the time as prayed. On the defendant’s 
appeal : — Held (1), on its appearing that the 
plaintiff did not repeat the presha inantram^ that 
his upadesam was insufficient ; (2) that the plain- 
tiff’s right, if any. to the status of jheer ceased on 
his omission to become a sannyasi soon after the 
initiation alleged; (3) on the evidence that no 
similar case of succession had taken place in the 
history of the institution, that the plaintiff had 
established merely an imperfect nomination which 
could not be upheld on the principles deducible 
from the known cases of succession. Eanga- 
chariar y. Yegna Dikshatur. 

[I. L. R. 13 Mad. 524 

0 , — Succession to management of muth — Want of 
asceticism of paradesi—Hemoval of paradesi-— 
Form of decree ] The plaintiff, the zemindar of 
Sivagunga, sued in a Subordinate Court to re- 
move the defendant from the office of head of 
a muth. The defendant was a married man 
living with his wives and children, whom he 
maintained with the produce of the property of 
the muth^ and it appeared that he had failed to 
perform the ceremonies of the institution. The 
muth in question came into existence under a deed 
of endowment or ‘'charity grant,”' whereby the 
first zemindar of Sivagunga granted land to his 
guru for the erection and maintenance of a muth 
and the performance of certain religious exer- 
cises in perpetuity, and provided that the head 
of the muth should be of the line of disciples of 
the original grantee whose spiritual family he 
desired to perpetuate. In 1867 a predecessor in 
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HINDU LAW— ENDOWMENT— 

(2) SE^CCESSION IN MANAGEMENT— 

title of the plaintiff had sued unsuccessfully to 
recover certain property of the mutli from the de- 
fendant, alleging another cause of action than 
his status as a married man and his misappro- 
priatioTi of the nmtli property ; and in that suit 
it was established that the head of the mutli for 
the time being had the right to appoint his suc- 
cessor, and that such appointment was not sub- 
ject to confirmation by the zemindar. It appeared 
that the trusts of the had been violated and 
the income misapplied, and that there was no 
qualified disciple in whom the right of succession 
had vested, and that the members of the plaintiff’s 
family were the only persons interested in the 
appointment : — Held, that the proper decree was 
(1) to declare the plaintiff’s right to appoint a 
qualified person with the concurrence of the rest 
of his family ; (2) to direct him to do so within a 
given time, failing which the suit should stand 
dismissed with costs. If such appointment was 
made, notice should be given to the other mem- 
bers of the plaintiff’s family before it was con- 
firmed ; if such appointment were confirmed, the 
property should be directed to be delivered to 
the person appointed to be administered in ac- 
cordance with the trusts and usage of the imdli 
5^?;iJ7e_-That the 2 ^arcLdesi or head of the 'nmtli 
might be a married man, provided he had been 
duly initiated. Sathappayyap. Periasami. 

[I. L. R. 14 Mad. 1 

7. — SuGcessioii to the office of dharmaliarta — Act 
XX of 18G3, s. 14 — JRelifjious endowments — Gusto 7 ?i 
and usaffe.2 On a question of the right of succes- 
sion to the office of dhanmaliarta of a devast Iia7iani 
or temple at Rameswaramin Madura (and in such 
cases the only law applicable is the custom and 
practice, which are to be proved by evidence), 
both the Courts below found that, according to 
the established usage, the succession was provid- 
ed for by each successive dha7nnalia7'ta initiating 
a 2)a7idara7)i ; and, whilst in office, appointing 
him as his successor. It followed that the ap- 
pointment of a dlia7'77xalia7'ta by one who had al- 
ready ceased to hold the office (having been 
removed under Act XX of 1863, s. 14) was not 
in accordance with usage, and was therefore in- 
valid. The person whom the displaced dliarina- 
liarta had attempted to appoint was head of the 
nmth from which preceding dJwn'malmrtas, as it 
appeared, had been taken. Besides the above 
cause of invalidity in the appointment in ques- 
tion, the evidence supported the finding that the 
displaced dliarT^mharta made his attempt to ap- 
point the head of the 77mth to succeed him in 
office in furtherance of his own interests, and did 
not lend fide 'exercise his powers, if any. This 
finding invalidated the whole appointment and ap- 
plied to the headship of the oimtli as well as to the 
office of dliar7naliarta. RamALIXGam Pillai v. 
Vythilingam Pillai. 

[I. L. R. le Mad. 490 
[L. R. 20 L A 160 


HINDU LAW-ENDOWMENT — continned. 

(2) SUCCESSION IN MANAGEMENT— 

8 . — Sxiocession to Moliaiit — Succession to the 
gad dV'^ of a te77vffie — Natime of evidence resumed 
to prove title to sxicceed — JExpla7iatio7i of terms 
7iiha.7ig'' asul ^fi}7'iliastl'^ Per Edge, C, J., and 
Mahmood, J. — The question who is entitled to 
succeed to the office of a deceased BTohant must be 
decided in each case upon the evidence as to the 
customs relating to succession observed by the 
particularc sect to which the deceased Moha7it 
belonged. It is necessary for the person claiming 
a right to succeed as Mohaiit to establish that 
right by satisfactory evidence : he cannot derive 
any advantage from the weakness of his oppo- 
nent’s title. Per Mahmood, J. — It was neces- 
sary for the plaintiff in this case to prove that he 
was “ niliangfi as distinguished from “ grihastf 
which he failed to do. Meaning of the terms 
“ nihang ” and “ grihast ” explained. Genda Puri 
V Ghhatar Purl, I. L. R. 9 All. 1 ; L. R. 13 I. A. 

' 100, referred to. Basdeo v. Gharib Das. 

[I. L. R. 13 All. 253 

i (3) DISMISSAL OF MANAGER-. 

1 9. — Managemient of te7nple-^ Dismissal of dhar^ 

7naliarta, grounds for — Dliarmakm'ta guiltij of 
7insfeasance retimied m office on teimis!] A suit 
to remove a dharinakai'ta^ though he is held to 
have been guilty of misconduct in tke discharge 
of his duties as such, may, in the absence of any 
proved and deliberate dishonesty on the defend- 
ant’s part, be dismissed on conditions to be com- 
plied with by him. Sivasankara v. Yadagiri. 

[I, L. R. 13 Mad. 6 

10 . — Relation hetioeen the foumdc7'^s represent 

tative and the Mohunt — Agreement hij the Mohmnt 
on his appoinUnent — Grounds of disinlssall\ In 
the absence of a deed of endowment the obliga- 
tions of the head of a 'nmth to the representative 
of the founder can only be deduced from the 
usage of the institution. In a suit by the re- 
presentative of the founder to remove the defend- 
ant from the headship of a nmth, it appeared that 
the usage was for the head of the institution for 
the time being to nominate his successor, and for 
the representative of the founder to sanction the 
nomination and invest the nominee with a sadl 
on his installation, and that the defendant had 
asked the plaintiff to appoint him and had under- 
taken on his appointment to furnish to him 
accounts of the income and expenditure of the 
simtJi: — Held , the plaintiff was not entitled; 

to remove the defendant from office on the ground 
of his refusal to furnish accounts, GajApati v. 
Bhagavah Doss. 

[I. L. R. 15 Mad. 44 

11. — PropertTj begueatlied to an idol — Act of 
Foreign State ~ Hep) osit Ion of 7nanager fro7n his 
positioji hjj a7i aet of State of foreign power — Effect 
of deposition on right to lyroperty in - Bomhaij — 
Tinistee — Will — Power of appointi7ienti\ Under 

■ a power given to her by the will of her husband 
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HINDU LAW— ENDOWMENT — contbiuecl, 

(3) DISMISSAL OF MANAOEE— 

G had the right to bequeath a certaia house 
situate in Bombay. She died in 1873, and by her 
will she bequeathed the house in question to 
trustees, their heirs, &c., in trust to pay and apply 
the rents thereof to the shrine or gad,i of Shri 
Nathji for ever, and she gave the trustees and 
their heirs, &c.. the right to reside for life in the 
first storey of the said house free of rent. The 
shrine of Shri Nathji is situate a.t Nrfthdwara in 
the territory of His Highness the Maharana of ' 
Oodeypore. It is held in great veneration by the 
Vaishnava sect of Hindus, and is extremely 
wealthy. The plaintiff held the position of 
Maharaja of Nathdwara (Tikait Maharaja) up 
to the year 1876, and as such sat on the gadl 
and managed the property of the said shrine.' In 
that year, however, he was deposed from his posi- 
tion by the principal authorities of Oodeypore and 
deported from Nathdwara. and his sou, the second 
defendant, was raised to the gadl in his place. 
Since that time the plaintiff had never been per- 
mitted to go back, nor had he had anything to do 
with the shrine. The second defendant (his son) 
had since his elevation performed the w>)rship and 
managed the property belonging to the slirine. 
The piaiotiff, however, claimed in this suit to be 
still the legal owner and representative of the 
shrine, and as such entitled to the house in ques- 
tion and to the rents and profits thereof since the 
death of 0. The first defendant was one of the 
trustees named in the will of G to whom the house 
was bequeathed in trust. The plaintiff in his 
plaint also contended that the clause in Gs will, 
giving the said trustees a right to reside in the 
house free of rent, Was ultra vires of the power 
of appointment given to her by the will of her 
husband. The defendants denied that since his 
deposition the plaintiff was the legal owner and 
representative of the shrine of Shri Nathji. They 
contended that having been deposed and deported 
from Nathdwara he could no longer apply the 
rents to the support of the shrine, and that if 
the house were given to him, the trusts of Gs 
will would be defeated. They contended that the 
second defendant in virtue of his position was 
entitled to receive the rents, and that this suit 
should be dismissed : — Held^ that the plaintiff 
was entitled to the said house. The house was 
validly bequeathed to the gadl. At the date of 
the bequest the plaintiff was de facto as well as 
de jure in possession of the shrine and of its pro- 
perty. His deposition from the gadl was an act 
of a foreign State, and did not affect his right to 
property in Bombay. If he was regarded as owner 
of that property he had not lost his right as such 
to the said property in consequence of his 
deposition, and if he was merely a trustee he 
had not been removed from his office by any com- 
petent tribunal. Held, also, that under the will 
of C the first defendant was entitled to reside 
rent-free in the first storey of the house in ques- 
tion during his lifetime. Hoswami Shri Gir- 
BHARJI V. MADHOWDAS PREMJI. 


HINDU LAW— ENDOWMENT— 

( 3) DISMISSAL OF MANAGER— 

12. — Deposition of manager Inj art of State of 
foreign goomev — Effect of .such aet on title to pro- 
■pertij outside jurisdiction — Property of idol — 
Appointment of new manager — Suit hy hHter for 
property of slirinef For thirty years prior to 1876 
the defendant had been the high priest of the 
shrine of Shri Nathji at Nathdwara in the terri- 
tory of the Maharaja of Oodeypore, and as such 
was manager of the property of the shrine. This 
shrine is held in great veneration by the Vaish- 
nava sect of Hindus, and large bequests and 
offerings of money, land. &c., are made to it by 
members of that sect. To facilitate the collec- 
tion of such offerings, and the emphiyineat of the 
funds belonging to the shrine firms are established 
in various parts of India, iuoludiug Bombay, 
The firm in Bombay was carried on under the 
name of M P, and the house in which it was 
carried on was built with moneys belonging to the 
shrine. On the 8th May 1876. by order of the Poli- 
tical Agent of Meywar and the Maharana of 
Oodeypore, he was deposed from that office for 
alleged misconduct and deported from Nathdwara. 
In iiis place bis son, the plaintiff, was placed on 
the gadl as high priest. In 1878 the plaintiff 
brought this suit praying for a declaration that 
as high priest of the shrine he was entitled to the 
property in Bombay belonging thereto, and for 
delivery of the same to him. and for an injunction 
against the defendant, and for a receiver. &c. 
He obtained a rule nisi calbng on the defendant 
to show cause why he should not be restrained 
from receiving or dealing with the moneys of the 
said firm of N P and from tampering with the 
books, &c. '.—Held, discharging the rule, that the 
plaintiff had shown no title to the property in 
question. The defendant was in possession, and 
had been for many years in possession, of the pro- 
perty. His deposition by a foreign power and the- 
election of the plaintiff to the -gadl in the place 
of the defendant did not transfer the title to pro- 
perty in Bombay from the defendant to the plain- 
tiff. As an act of State it could not be made the 
basis of an action, and it could not be regarded as- 
a foreign judgment. Goswami Shri Govar- 
DHANLALJI GlRDHARL.^LJI V. GoS\YAMI SHRI 
Girdharlalji Govindraiji. 

[I. L. R. 17 Bom. 620 note 

(I) TRANSFER OF RIGHT OF WORSHIP, . 

33. — Trayisfer of religious office — Transferee not 
solely entitled in succession to transferor.^ In a 
suit agaiust the inooMessors or trustees-of a temple, 
the plaintiff sought a declaration of his right co 
perform the puja in the temple, and an injunc- 
tion restraining the defendants from interfering 
with the exercise of such right.' It appeared 
that -the office of pyujarl was hereditary in the 
plaintiff’s family ; that it had been held by the 
plaintiff’s undivided nude (deceased) : that he 
transferred in it 1880 to the plaintiff’s father 
(deceased), in succession to whom the plaintiff 
now claimed it. The High Court called for a 
finding as to whether the plaintiff's father was- 


[I. L, R. 17 Bom. 600 
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(4) TRANSFER OF RIGHT OF WORSHIP— 
concluclf'cl . 

the sole heir next iu succession to his transferor, 
and it was found that he had three brothers 
Helcl^ that the transfer of the office to the plain- 
tiff’s father was invalid, and the suit should be 
dismissed. Naeayana v. Ranga. 

[I. L. R. 15 Mad. 183 

1,4 . — Transfer of religious of lee — Right of suit — 
Suit to set aTbde sale iu esceentioii of decree of lands 
helonglng to templed] A hereditary dliarmaUarta 
of a tempL, who had assigned his office to a 
zemindar and consented to a decree being passed 
on the footing of such assignment, is competent 
nevertheless to bring a suit to set aside a Court 
sale of temple lands, treating such assignment as 
a nullity. Subbaeayudu v. Kotayya. 

[I. L. R. 15 Mad. 389 

15. — Transfer of religious qfice—JRes extra eom- 
mercium — Custom as to assignaljility,'] The 
plaintiff sued for a declaration of his title as pur- 
chaser of a mirasi office in a temple to which 
were attached certain duties to be performed as 
part of a religious ceremony, and for a sum of 
money representing the emoluments of the office. 
The first defendant was the plaintiff’s vendor, 
the second defendant claimed title to the office 
by purchase, the other defendants were the 
trustees of the temple, and they did not appear on 
appeal. The Court of First Instance passed a 
decree as prayed, which was reversed on an appeal 
preferred by the Sf^cond defendant alone. On 
•second appeal : — Tleld^ that defendant No. 2 was 
not entitled to a decree on the sole ground that 
the office was res extra oommiereium. Per Paeker, 
J, — Had the trustees of the temple appeared in 
the Court of First Appeal and raised the question 
of the inalienabilit}' of the office, it would have 
been necessary for the Court to have determined I 
the question whether by the custom of the parti- 
cular institution such alienations were valid. 
Rangasami r. Ranga, 

[I. L. R. 16 Mad. 146 

(5) ALIENATION OF ENDOWED 
PROPERTY. 

18 . — Peht contracted hy one elainiing to he in 
possession as head of the institution — “ Be faoto ” 
manager, power of -Cost of defendhig ejectment 
.suit.'] Suit on a bond in which the obli .or was 
•described as the bead of a rmth, and the debt 
Thereby secured was stated to have been incurred 

for the reasonable expenses of the suit which 
was being proceeded with, and for the good of 
The muth and for the said mutli's own expenses.” 
The debt had been contracted by one who was in 
possession of the muth under a claim that he was 
The duly-constituted head of the institution for 
■the purposes of defending a suit brought by the 
head of another religious institution to eject him 
:and to establish certain rights over the muth. A 
■decree for ejectment was obtained, but some of 
The pretentious of the plaintiff were successful! y 


(5) ALIENATION OF ENDOWED 
PROPERTY— 

resisted. The present defendant was a receiver 
of the properties of the muth appointed by the 
Court in the course of that litigation ; — Held, 
that the boud was not enforceable against the 
property of the muth. Saminatha v. Puru- 

SHOTTAMA. 

[I. L. R. 16 Mad. 67 

HINDU LAW - FAMILY DWELLINQ- 
HOUSE. 

Widow's right of residence in her husband's 
house after his death — House mortgaged hy plain'’ 
tiff's husband in his life-time and sold in execution 
— Auction-purchaser with notice of loidow's claim 
to reside, right of,] In execution of a decree 
upon a mortgage efected by the plaintiff’s hus- 
band in his life-time, the house in dispute was 
put up to auction, and purchased by the defendant. 
The defendant was aware that the plaintiff (the 
mortgagor’swidow) was residiiig iu the house at 
the time of the Court-sale. In a suit brought by 
the plaintiff to establish her right to reside in the 
house iu question, held, that iu the absence of 
any allegation that the mortgage effected by the 
plaintiff’s husband was not for the benefit of the 
family, or was in any way in fraud of the plain- 
tiff’s rights, the defendant as auction-purchaser 
took the house free from the plaintiff’s right of 
residence as a Hindu widow, notwithstanding the 
fact that he had notice of her claim. Manilal x, 
Bai Tara. 

[I. L. R. 17 Bom. 398 

HINDU LAW-G-IFT. Col. 

1. Requisites for Gift ... ... 432 

2. Power to make and accept Gifts ... 433 

3. Construction of Gifts by Will or Deed 434 

(1) REQUISITES FOR GIFT. 

1. — Verbal gift of immoveable g^royerty— death 
of the donor — Possession given to the donee by the 
son of the donor,] One G being possessed of 
certain lands, which were his self-acquired pro- 
perty, died in 1878. On his death-bed he told his 
son, P (the plaintiff’s father), to give these lands 
to his {G's) daughter, the defendant. In the 
following year (1879) P by a registered deed of 
gift gave the lands to the defendant. The deed 
contained the following recital : — Our radii 
(father) G has made a gift to you of his self- 
acquired lands, Nos. 101 and 102, of mouza Vadgaon 
for your own and your children’s maintenance, 
and has directed me (P) to execute an instrument 
according to law. I (P) hereby execute a deed 
of gift to you.” Shortly after the execution of 
this document, the defendant was put into pos- 
session of the lands, and she admittedly continued 
in possession down to the commencement of this 
suit in 1888. The plaintiffs, who were the minor 
children of P now sought to recover these lands 
from the defendant, alleging that on the death 
of their grandfather, Q, the lauds had devolved 
by inheritance upon his son, P (their father), and 
contending that the latter had no power to make 
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HINDU 'Lk'W—m^Tl—contmuecl. 

(1) EEQTJISITES FOR GlVT-coiioUded. 

a gift of tliese to the defendant. The lower 
Court found that the question of P'*s competency 
to give the lands did not arise, as they had already 
been given to the defendant by his father, <9, and 
that P was simply an instrumenti in carrying out 
the wishes of his father, and in executing the 
deed of gift to the defendant. On appeal, the 
District Judge considered that the point for de- 
termination was whether the gift hy G to the 
defendant was valid by Hindu law. not having 
been accompanied by possession. He held the 
gift to be valid. On special appeal to the High 
Court : — ATisZrZ, dismissing the appeal, that whether 
the gift by G to the defendant was to be regard- 
ed as a gift, possession being afterwards given to 
the defendant, or whether G was to be regarded 
as having constituted himself a trustee and hav- 
ing made P a trustee to carry out his wishes, the 
defendant was in lawful possession of the lands, 
and that the plaintiffs had neither by Hindu law 
nor otherwise any legal or equitable claim to 
'have the deed of gift to the defendant cancelled. 
Bhaskar Purshotah V. Sarasvatibai. 

[I. L. R. 17 Bom. 486 

2. — Gift without delivery of j^ossemon— Transfer 

of Property Act {IV of 1882). 55.123, 129— /w- 
onovealole — Acceptance of gift — Regis- 

tration,'] P executed a deed of gift of certain 
property in favour of the plaintiff in 1877 before 
the Transfer of Property Act was passed, and the 
deed was duly registered. In 1881 P sold certain 
portions of the same property to the defendants, 
and gave possession to them of such portions. P 
died six years after the execution of the deed of 
gift, and after his death some of the title-deeds 
of the property covered by the deed of gift came 
into possession Of the plaintiff. Both the lower 
Courts found that there had been no delivery of 
possession given by the donor nor acceptance by the 
donee. In a suit brought five years after the death 
of P for possession of the property the subject of 
the alleged gift: - Beld, that mere registration 
was not sufficient to make the gift complete ac- 
cording to the Hindu Law, under wffiich some 
possession or acceptance by the donee was neces- 
sary : there being neither possession nor accept- 
ance, the suit should be dismissed. Dagal Pubee 
V. Mothnrcmatli Ghattopadhya, I. L. R. 9 Calc. 
854 ; Kislito Soondery Behea v. Kishtomotee , 
Marsh., 367 ; and Harjivan Anandrain v. Naran 
Haribhai, 4 Bom. H. C. 31, referred to. DJiarmo- 
das Bas v. Nistarini Basi, I. L. R. 14 Calc. 446, 
approved. Lakshimoni Dasi v. Nittyananda 
Day. 

[I. L. R. 20 Calc. 464 

(2) POWER TO MAKE AND ACCEPT GIFTS. 

3. — Vohmtary gift to relative in consideration 
of natural affection — Alienation hy undivided niem- 
her of joiyit family.] A member of an undivided 
Hindu family, consisting of himself, his adopted 
son, and his uncle, sold certain land belonging to 
the family to the plaintiff. In a suit by the plain- 
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(2) POWER TO MAKE AND ACCEPT 
GIFTS — concluded. 

tiff for a declaration of his title to, and for posses- 
sion of, the land, it appeared that the sale was not 
justified by any circumstances of family n^.cessiby ; 
and that the adoption (which was disputed) was a 
valid one. Daring the pendency of the suit the 
undivided nude died, having made a gift of his 
property to his danghter-iu-law not for value but 
in consideration of natural affection: — re- 
ferring to Baba v. Tvnima, I. L R. 7 Mad, 357 and 
Ponnnsanil v. Thatha, I. L. R. 9 Mad. 27.3, that the 
gift by the iiadivdded uncle to his daugbter-iu-law 
was invalid and chat the plaintiff was entitled to 
a moiety of the land sold to him. Yirayya v. 
Hanumanta. 

[I. L. R. 14 Mad. 459 

(3) CONSTRUCTION OF GIFTS BY WILL 
OR DEED. 

4. — Gift of land to a daughter — P resumption as 
to interest talien hy donee.] In a suit to recover 
possession of certain land, the plaintiff claimed 
title under a gift made to his mother, deceased, 
by her father, whose sons and grandsons, the 
defendants, had entered into possession on the 
death of the donee, which took place less than 
three years before snit. The deed of gift was not 
produced, and it did not appear tliat the donee, 
who had been placed in possession of the land 
and had retained it for thirty-seven years, was a 
widow at the time of the gift: — Held, that the 
plaintiffs were entitled to a decree, there being no 
ground to presume that a life-interest merely was 
intended to pass under the gift. RAMASAiri -y. 
Papayya. 

[I. L. R. 16 Mad. 466 

5. — Glftto woman without express words —Power 
of donee to ullenate.] In the case of gifts, as in 
the case of wills, the well-established rule must 
be followed that, in the absence of express words 
showing such an intentiou, a gift to a woman 
does not confer an absolute estate of inheritance 
which she is enabled to alienate. Annaji 
Dattatraya v. Chandrabai. 

[I. L. R. 17 Bom, 503 

HINDU LAW—G-UARDIAN. 

Authority of guardian to borrow money for 
funeral ceremonies of mlnoPs father — Liability of 
the estate for such deM.] On the death of his 
father the minor defendant was taken charge of 
by one iV, his father’s cousin, who also took pos- 
session of the estate of the deceased. To defray 
the expenses of the funeral ceremonies of the 
deceased, borrowed money from the plaintiff, 
who now sued to recover the amount from the 
estate of the deceased: — Held, that as nearest 
male relative and guardian, according to Hindu 
law, of the orphan minor, had authority to bind 
the estate in the hands of the minor so far as the 
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loan was necessary to secure the proper perform- 
ance of the funeral ceremonies of the minor’s 
father. Nathuram v. Shoma Chkag-an. 

[I. L. H. 14 Bom. 562 

HINDU LAW— HUSBAND AND WIFE. 

Suit for restitution of ooiipigal rights — Desertion 
— Oru e I ty — In sa n ity of k us band — L Imlta t io n — 
Act XV of 1877 {Limitation Act), s. 23. seh. ii, 
'AAs, of, 35 and 120.] The texts of the Hindu law 
relating to conjugal cohabitation and imposing 
restrictions upon the liberty of the wife, and 
placing her under the control of her husband, are 
not merely moral precepts, but rules of law. The 
rights and duties which they create may be en- 
forced by either party against the other, and not 
exclusively by the husband against the wife. The 
Civil Courts of British India, as occupying the 
position in respect of judicial functions formerly 
occupied in the system of Hindu law by the king, 
have undoubtedly jurisdiction in respect of the 
enforcement of such rights and duties. The Civil 
Courts of British India can therefore properly 
entertain a suit between Hindus for the restitution 
of conjugal rights, or for the recovery of a wife 
who has deserted her husband. It is not necessary, 
as a condition precedent to such suits, the parties 
being Hindus, that there should be any demand 
by the plaintiff and refusal by the defendant. The 
provisions of arts. 84 and JIo of the second sche- 
dule of the Limitation Act cannot be takeu as 
applicable to suits of this descriptiou. To hold 
that they did apply would be to introduce serious 
innovations into the personal law of the Hindus 
(and of the Mahomedans) which could noc have 
been contemplated by a statute of the nature and 
scope of the Limitation Act. The limitation appli- 
cable to suits of the present nature is that of art. 
120 of the second schedule, read with s 23 of the 
Limitation Act. Desertion by a wife of her 
husband is permitted by the Hindu law under 
certain circumstances, but the insanity of the 
husband will not justify his desertion by the wife. 
In any case desertion does not terminate the rela* 
tion of husband and wife. A suit for restitution 
of conjugal rights could in such case only be 
effectually met by establish iug a plea of some 
matrimonial offence on the part of the complain- 
ant such as would entitle the defendant to a 
separation. Legal cruelty on the part of the com- 
plainant may he a ground for refusing restitution 
of conjugal rights, or for imposing terms on the 
complainant. Binda v. Kaxtnsilia. 

[I. L. H. 13 All. 126 
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[I. L. R. IS Calc. 341 

See Hindu Law— Adoption— Effect of 
Adoption. 

[I. L. R. IS Calc. 69 

See Hindu Law— Custom— Inherit- 
ance. 

[I. L. R. 14 Mad. 163 

See Hindu Law— Custom— Marriage. 

[I. L. R. 15 Mad. 307 

See OuDE Estates Act. . 

[I. L. R. 18 Calc 111 

(1) AUTHORITIES ON LAW OF 
INHERITANCE. 

1, ~~ Goniparatice antliorlty of the Mitahshara 
and the Maynlilia in the Ratnaglri District.'] The 
Ratnagiri District forms part of the Maratha 
country where the doctrines of the Mitahshara 
are paramount, and where the Mayuhha, notwith- 
standing the eminent position it has gained, is 
still a secondary authority. Balkrishna Bapcji 
Apte V . Lakshman Dinkar. 

[I. L R. 14 Bom, 605 

JANKIBAI SUNDRA. 

[I. L. R. 14 Bom. 612 

(2) SPECIAL LAWS. 

{ a ) RaJBANSIS 

2. — Family adojgting Sindn religion— Gustom.1 
In the absence of any custom to the contrary, or 
of any satisfactory evidence to show what form of 
Hindu law they have adopted, the members of a 
family who have adopted the Hindu religion are 
governed by the school of Hindu law in force in 


DIGEST OF CASES. 



( 487 ) DIGEST OF CASES. ( 438 


HINDU LAW- INHEKITANGE-^o/i^z;i;^£>fZ. 

(2) SPECIAL J.K\\^^-eonchided. 

(a) Rajbansis — concluded. 

the locality where they reside. Fanindra Bely 
Railiat V. Rajesicr Bas., I. L. R. 11 Calc. 463; 
L. R. 12 I. A. 72. Ram Das t, Chandra Dassia. 

[I. L. R. 20 Calc. 409 

{ Ij ) Jains. 

3. — Laio aj^plioalyle to Jams in iylie absence of 
B]}ec'ml custom.'] In the absence of a special 
custom, the ordinary Hindu law applies to the 
Jains. Rukhab v. Chunilal Ambijshet. 

[I. L. R. 16 Bom. 34'7 

(3) GENERAL HEIRS. 

{a) Sapindas. 

4. — GotrafSajoindas — Males excluding females ] 
The females in each line of gotrajas are excluded 
by any males existing in that lin^ within the 
limits to which the gotraj relationship extends. 
Rachava V . Kalingapa.' 

[I. L. R. 16 Bom. 716 

5. — GotrafSagylndas — Succession among the re- 
moter gotraj -sapindas — Siiocessmi gper capita and 
goer stirgms^)^ Among the remoter gotraj -sapindas 
the inheritance goes gger capita and not per st irpes. 
Nagesh r. Gurubaq. 

[I. L. R. 17 Bom. 303 

(4) SPECIAL HEIRS. 

{a) Males. 

0. — Adopted son — Natural son horn after adop- 
tions^ An adopted son is entitled to one-fourth 
of the estate of the adoptive father if a natural 
son is born after the adoption. Rukhab v. Ohuni- 
LAL Ambushet. 

[I. L. R. 16 Bom 347 

7. — Adopted son — Share of adopted son where a 
son is su hsequ ently h o rn — Mi talisli ara — Vgarahar 
Mayuhlia.1 In Western India, both in the dis- 
tricts governed by the Mitakshara and those 
specially under the authority of the Vyavahar 
Mayukha, the right of the adopted son. where 
there is a “ legitimate son ” bora after the adop- 
tion, extends only to a fifth share of the father’s 
estate. In a suit by an adopted son to recover his 
share in his adoptive father’s es'tate, a son having 
been bom to the adoptive father subsequently to 
the plaintiff’s adaption, the Court of First Instance 
awarded the plaintiff a fourth share of the pro- 
perty in dispute. The defendant appealed to the 
District Court, hut iu appeal raised no question as 
to the extent of the share awarded to the plain- 
tiff On second appeal to the High Court it was 
contended that, iu any event, the plaintiff was 
only entitled to a fifth share ‘.—Held that, under 
the circumstances and having regard to the nature 
of the question, the point might be taken in 
second appeal on behalf of the defendant, and the 
High Court varied the decree by awarding the 
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(4) SPECIAL HEIRS — continued. 

{a) Males — concluded. 

plaintiff a fifth share instead of a fourth share, 
but ordered the appellant (defendant) to bear his 
ovrn costs of the appeal. Giriapa r. N^ngapa, 

[I. L. R. 17 Bom. 100 

8. — Cousin — Sapindas— First on^isld s daughters 
son— Collateral succession.'] The sa2)ind'a rela- 
tionship exists between the daughter’s son ant] 
the son’s son of two first cousins, the former there- 
fore is an heir to the latter. Unia Sunher Moitra 
V. Kali Kamal Mozimdaig I. L. R. G Calc, 2.o6 

1 C. L. R. 145 ; affirmed on appeal by the Privy 
Council, T. L. R, 10 Calc, 232; 13 C. L. R. 379 ; 
L. R. 10 I. A. 138 ; and Padniahumari Dtdi Chow- 
dkrani v. Court of Wards^ I. L. R. 8 Calc. 302 ; 
L. R. 8 I. A. 229, relied on. Manik Chand 
Golecha V . Jagat Settani Prankumari Bibi. 

[I. L. R. 17 Calc. 518 

9. ’-Cousin — Widow of another paternal uncle.] 
By the Hindu law the sons of a paternal uncle 
inherit in preference to the widow of another 
paternal uncle of the propositus. Rachava v, 
Kalingapa. 

[I. L, R. 16 Bom. 716 

10. ~ Grandfather — Paternal aunt — Maternal 
grandfather.] Under the Hindu law obtaining 
in the Madras Presidency, the maternal giaand- 
father of a deceased Hindu succeeds to him in 
preference to his paternal aunt. Ohinnammal 
X . Venkataohala. 

[I. L. R. 15 Mad. 421 

11. — Step-sisteds A step-sister’s son is en- 

titled to inherit under the Hindu law in force in 
the Madras Presidency. Subbaraya i\ Kylasa. 

[I. L. R. 15 Mad. 300 

12. — Uncle — Maternal uncle of the half-hlood — 
Fathers paternal aunt's son — Kindred of half- 
hlood — Randlms.] Under the Hindu law of in- 
heritance prevailing in the Madras Presidency a 
maternal uncle of the half-blood is entitled to 
succeed in preference to the son of the father’s 
paternal aunt. The former is an atma handhu., 
the latter is a gyitru handhu. Muttusami r, 
Muttukumap.asami. 

[I. L. R. 16 Mad. 23 

(5) Females. 

13. — Baughter— Exclusion of sons Inj daughters 
in succession to str'nlhan propertg—Mitahshara 
law—Mayuliha lavo.] According to the Mitak- 
shara, the daughter takes an absolute estate which 
classes as her stridkan. and descends to her own 
heirs, i e.. to her daughters to the exclusion of 
her sons. The plaintiff sued, as the heir of her 
mother. F, to recover certain property which L 
had inherited from her father. The defence was 
that plaintiff’s brothers excluded her title: — 
Held, that the case being governed by the Mitak- 
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(4) SPECIAL HEIRS — comliuled, 

{h) ¥^ukij^s~conGlu(led, 

shara, (which and nob the Mayakha is the chief 
authority in the Ratuag-iri District.) the property 
in dispute^descended to PV daugditer (the plain- 
tiff), and not to Vs sous. Jankibai r. Sundra. 

[I. L. R. 14 Bom. 612 

14. — Father s sister — Mother s h r other -Baa- 
dhas.'] According to the Hindu law current in 
the Madras Presidency, the father’s sister is not 
entitled to inherit in preference bo the mother’s 
brother : — Senihle, per WiLKiNSQtr, J. — The father’s 
sister is a hamlhu. Narasiaima r. Mangaaimal, 

[I. L. R. 13 Mad. 10 

15. — Granahilanghter — Bandltu — Son's daugh- 
ter h\ A son’s daughter is entitled to inherit' to 
her grandfather as a hatidhu, Nalla^^na v. 
PONltAL. 

[I. L. R. 14 Mad. 149 

16. — Mother — Mother's right to sueoeed to a 
cliildle&s sou's j)roperty— Priority of the mother 
over the father — M Ituhsliara law — Mayulilia law 
— Laio in Ratnagirl District.'] In the Ratnagiri 
District the Mitaksharaisthe paramount authority 
on Hindu law. Under the Mitakshara the mother 
of a childless separated Hindu comes in the order 
of succession nest after his widow and before his 
father. The rule of the Mayukha, that the father 
is to be preferred to the mother, being directly 
opposed to the rule of the Blitakshara, cauuob pre- 
vail iu the Ratnagiri District. Balkuishna Bapcj- 
ji Apte r. Lakshman Dinkar. 

[I. L. R. 14 Bom. 605 

17. — Sisters — Sisters take absolutely in severalty 
— Daughters.'] In the Bombay Presidency sisters 
take by inheritance from a brother absolute estates 
in severalty. On the death of a son without 
leaving wife or child his estate goes to his mother, 
and on her death to his sisters as his heirs The 
sisters take an absolute estate in severalty and nob 
as joint tenants, Rindabai AnaCHaRYA. 

[I. L. R. 15 Bom. 206 

18. —Son's m'ldow— Property of father-in-laio.] 
Where a son predeceased his father, and the son’s 
widow subsequently succeeds to her father-in-law’s 
property as his heir, she takes the same estate in 
it as she doe.s in property inherited by her from her 
husband. Gadadhar Bhat v. Chandbabhaq-a- 

BAI. 

[I. L. R. 17 Bom. 690 

19. — Widow — Joint family — Widow's right — 
Maintentince — Gutraja-Sapinda.] The widow of 
an undivided brother does not take a life estate. 
She is only entitled to maintenance. She may 
perhaps succeed her brother-in-law as a gotraja- 
■sayinda, Manjappa Hegade v. Lakshmi, 

[I. L. R, lo Bom. 234 


HINDU LAW--INHERITANOE-6U)/itDt?^e^. 

(5) ILLEGITIMATE CHILDREN. 

20. — So7i of Siidra by concubine — Bengal school 
of law.] According co the Bengal school of 
Hindu law, the sou of a Sudra by a kept womau 
or continuous concubine does nob inherit his 
father’s estate. JVarain Dliara v. Rahhal Gain, 
I. L. R. 1 Calc, 1, followed; Indevan Valung ypuly 
'Paver v. Raniasmamy Pandia Palaver, 3 B. L. R. 
P. C. 1 ; 13 BIoo. I. A. 141, explained ; Ralil v. Go- 
vinda Valad/Pejii, I. L. R, 1 Bom, 97 ; Sada y. 
Baiza, I. L, R. 4 Bom. 37 ; Datti Parlsi Nayiula 
Y. Datti Bung am Nayudu, 4 Mad. H. C. 201 ; 
Krislinayyan v. Muttiisami., I, L. R. 7 Mad. 407 ; 
Savasutl v. Mannu, I. L R, 2 All, 134 ; and Har- 
gohind Kuari v. Dharam Singh, I. L. R. 6 All. 329, 
explained and distinguished. Kirpal Narain 
TeWARI V. SUKURMONI. 

[I. L. R. 19 Calc. 91 

21. — Sudras— -Sue cession — Illegitimate son's right 
to succeed to the whole estate.] The plaintiff was 
one of three daughters of one 8, a Lingayet, who 
died iu 1870 leaving immoveable property. The 
defendants were his illegitimate sons. After his 

I death, his widow, one of his daughters, and the 
defendants continued to live together in union, 
and managed the property jointly. The widow 
died in 1880, and the defendants took possession 
of all the property. In 1885 the plaintiff brought 
this suit claiming to recover it. alleging that one 
of her sisters was disentitled from inheriting by 
disease ; that the other was rich, and that the de- 
fendant’s illegitimacy excluded them. The Court 
of First Instance rejected the plaintiff’s claim. 
The District Judge iu appeal held that she was 
entitled to one-sixth of the property only, and the 
defendants to one-half. The defendants appealed 
to the High Court, contending that on the death of 
the widow the entire property survived bo them : — 
Held, bhat the defendants were nob entitled to 
more than the half bo which they succeeded imme- 
diately on the death of their father S The other 
half went either to the widow or to the daughters. 
If it went to the widow, she plainly took it as 
one of a class of persons who exclude the illegiti- 
mate son’s right to more than half (Mayne’s 
Hindu Law, para. 466. 4bh ed.) If it went to the 
daughters on the father’s death, there was no 
evidence to show that the defendants had had 
adverse possession of it as against the plaintiff 
before the widow’s death in 1880, Shesgiri v, 
Gir e wa. 

[I. L. R. 14 Bom. 282 

22 . — Suceesskm to out-oasted Brahmin — Brothers 
of deceased remaining in caste— Sons of deceased 
by Bania widow — Doctrine of justice, equity and 
good^ Gonscienee,] K, a Brahmin, lived with a 
Bania widow, for which offence he was out-casted, 
He left his family and his village and went to live 
elsewhere, taking the widow with him. He had 
sous by her, and he and his family lived as culti- 
vators and acquired property. K died in his 
new home and left the widow and their sons in 
possession of the property which he had acquired. 
This being so, the brothers of the deceased K sold- 
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the property which had been thus acquired by 
him to one II K. IK thereupon sued his vendors 
and the surviving- sons of K by the widow, 
together with their mother and the widow of a 
deceased son. for recovery of the property: — 
Seld that the sops of K by the Bania widow with 
whom he had been living and their mother were 
entitled to remain in possession of the property 
acquired by K as against the brothers of deceased 
who had remained in caste. Radha Kishen v. 
Raj Kuar. 

[I. L. R. 13 All. 573 

(6) DANCING-GIRLS. 

2S.^Ieva dasi— Succession to jyuojpevty of danc- 
ing-girl — Outcaste — Adojotcd niece — Brother.'] 
On the death of a prostitute dancing-girl her 
adopted niece belonging to the same class suc- 
ceeds to her property, in whatever way it was 
acquired, in preference to a brother remaining in 
caste. ISiARASANNA V. GANG-U. 

[I. L. R. 13 Mad. 133 

24. — Property acgidred by dancing -girls — Gains 
of prostitution.] In a suit by a brother against 
his sister for a share of property, valued at a 
large sum, on the ground that it was ancestral 
property left by their mother, it was found that 
the parties belonged to the bogani or dancing-girl 
caste residing in the Godavari district, and that 
the property had been acquired by the defendant 
as a prostitute \ — Held, that the plaintiff was not 
entitled to any share io property so acquired. He 
was, however, held entitled to a moiety of a small 
portion which had belonged to the mother. 
Chandrabeka r. Secretaryof State for India. 

[I L. R. 14 Mad. 163 

(7) IMPARTIBLE PROPERTY. 

25. Utitakshara lam— Rules governing succes- 

sion.] For determining who is to be heir to an 
impartible estate, the same rules apply which also 
govern the succession to partible estates, though 
the estates can be held by only one member of the 
family at a time. Jogendro Bhupati Hurro- 
CHUNDRA MAHAPATRAV. NITYANAND MaN SINGH. 

[I. L. R. 18 Gale. 151 
[L. R. 17 I. A. 128 

2Q,-^Impartibility of zaniindarisheionby evidence 
— Grant by sanad in 1802 of zamindari loithout 
change of rule of succession by primogeniture— 
Madras Regulation XXV of 1802.] The question 
whether an estate is impartible and descends by 
the law of primogeniture, or is subject to the 
ordinary Hindu law of inheritance, must be de- 
cided in each case according to the evidence given 
in it. The result of the evidence in this suit 
was to show that before, and in, the year 1802, 
the zamindar was in possession of the Devarakota 
zamindari, by right of primogeniture, as an im- 
partible estate ; and that he was so regarded by 
the Government. On the passing of Madras 
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Regulation XXY of 1802, and the issue to him of a 
sanaul-i-milldyat-i-istlniriiri in accordance with it, 
he acquired a permanent property in the zamin- 
dari lands at a fixed assessment, but they remained 
heritable as before ; the estate remain^:d eutire ; 
and there was no evideuce of any intention on 
the part of the Government to alter the nature 
of the tenure. What was said in the judgment 
in the Ilausapur case. 12 Moo. I. A. 1, was appli- 
cable here. The estate continued to be impartible, 
and the rale of succession to it was not altered. 
It descended by the rule of primogeniture. Sri- 
MANTD Raja Yarlagaddu Mallikarjuna v. 
Srimantg Raja Yarlagaddu Durga. 

[I. L. R. 13 Mad. 406 
[L. R, 17 I. A. 134 

27. — Zamindari formerly held, under raj — 
Zami ndari orig In ally ex Isti ng before 1759 — Gra nt 
by Government In 1802, and again in 1835, of the 
same zamindari — Absence of intention to grant it 
as impartible — Sanad-i- m Ulliyat-i-ist i mra r /. ] Al- 
though it might be taken that the Miraugi zamin- 
dari was formerly held on a military tenure under 
a raj, and that it continued to be held on the 
same tenure after it had been incorporated in 
another zamindari, and, siibsequeutly when, by 
conquest, it became part of the Vizianagaram 
zamiuiiari. which was dismembered in 1795, and, 
even if impartibility was the rule then applicable 
to the estate, yet the subsequent dealings with 
the zamindari, the nature and terms of the grants 
under which it was held after 1802, and the 
absence of proof of its having been impartible 
daring the present century, also the chaxaicter 
of the estate, which was in no way distinguish- 
able from that of an ordinary zamindari assessed 
to the revenue, all led to the couolusion that the 
zamindari was now partible. It was clear from 
the habuUyat, or instrument of assent to the 
sanad-i-milhiyat-i-istimravl of 25th April 1804, 
that the latter was in the ordinary form of such 
grants, and there was no ground for inferring 
that the Government intended to create an im- 
partible zamindari, or to restore an old one with 
impartibility attached. In 1835, there was, for a 
second time, such a dealing with the estate by the 
Government, in granting it again by sanad, as 
showed that there wa.s no intention to the effect 
above mentioned. The case of the Bunsapur 
Zamindari, 12 Moo. I. A. 1, situate in Behar, as 
to which their Lordships in 1867 held that it must 
be taken to retain its previous old quality of im- 
partibility. after having been granted in 1790,. 
was distinguished. Satrucharla Jagannadha 
Razu V. Satrucharla Ramabhadra Razu. 

[I. L. R. 14 Mad. 237- 

Zamindar of Marangi v. Satrucharla 
Ramabhadra Razu. 

[L. R. 18 I. A. 45 

Affirming the decision of the High Court in — 

Jaganatha V, Ramabhadra. 

[I. L. R. 11 Mad. 380 
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2S — Inipcirtiole zammdari — Obstructed inherit' 
nuee — Interest of holders of — Inheritance by 
daughter's lu a suib to recover posseasiou 

of the impartible zarnindari of Shiva^ang-a, it 
appeared taat the letiinrar zamiudar died in 1829, 
aad that after ao. interv'al of wrongful possession 
by his brother aad his desceuilanbs, his daughter 
established her title to succeed him and was 
placed in possession in IS64. She died ia 1877 
leaving the present plaintiff, her son, and three 
daughters her surviving. A suit was then brought 
by the father of the present defendant, who was 
the sou of her elder sister (deceased), against the 
present plaintiff and the daughter of the late 
Rani for possession of the zamindari to which he 
claimed to be entitdod by right of inheritance. A 
decree ivas passed for the plaintiff in that suit, 
under which he obtained possession of the zamin- 
dari and retained it until his death in 1833. when 
he was succeeded by the present defendant. The 
plaintiff now- sued as above, claiming that the 
right to the zamindari had devolved on him and 
not on the defendant on the death of the plaintiff 
in the former suit : — Held, (1) that the defeudaut’s 
father had not succeeded to a qualified heritage, 
nor to a mere right of management of joint 
family property in which the plaintiff had a right 
■of survivorship, bub that he had succeeded to the 
estate as full owner, and had therefore become a 
fresh stock of descent ; (2) that accordingly, near- 
ness or remoteness of relationship to the Istimrar 
zamiudar was immaterial, and the defendant’s 
right of succession was nob affected by the fact 
that the whole class of the Istimrar zaniindar’s 
daughter’s sous had nob been exhausted. Mctttu- 
VADUaANATHA TEVAR V. PEKIASAMI. 

[I. L. H. 16 Mad. 11 

29 . — Impartible 2^olum — Ecidenet of impartl' 
bility — Pannai lands .attached to the g)oUcin~^ 
Malntenanoe and marriage expenses of junior meni’ 
her of the family of poligar,] The step-brother 
of the holder of a poliein in the Madura district, 
of which the gross income was about Rs. 15,000 
a year, sued him for a partition of the estate and 
in the alternative for maintenance. It appeared 
that the pollem had been held on military tenure 
from the sixteenth century, that it had never been 
partitionel, and that the custom of impartibility 
obtained in a large number of similar in 

the same district. In 1321 and in 1842 enquiries 
were made of members of the zamiudar’s family 
and other persons connec:ed with the zamindari 
as to the nature of the estate, and their recorded 
answers showed that they understood the estate 
to be impartible and that it descended bo a single 
heir; — Hell, (1) that the poliem was impartible ; 
(2) that the plaintiff was entitled bo decree for a 
monthly payment bo him of Rs. 60 for Ms main- 
tenance. The plaintiff ’s claim extended bo certain 
pamiai lands within the limits of the zamin- 
dari : some of which had been handed down from 
zamiudar to zamindar since 18.31, others having 
been purchased by the plaintiff ’s father. The 
High Court found that they had been reoguised 
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and dealt with as part and parcel of the zamin- 
dari. Held, that the gounnai lauds were imparti- 
ble, and the plaintiff was not entitled to a share 
in them or in the cattle, &c., used for cultivating 
them. The plaintiff further claimed a sum of 
Rs. 4,000, the amount of a loan alleged to have 
been contracted by him for the purposes of his 
marriage. It appeared that the cost of the mar- 
riage had been defrayed by the bride’s brother. 
Held, that the plaintiff was not entitled to a decree 
on this account, although if he had incurred 
debts for the purposes of his marriage the defend- 
ant would have been liable. La,KoHMIPATHI o. 
Kandasami. 

[I. L. R. 16 Mad. 54 

(8) JOIMU PROPERTY AND SURVIV'ORSHIP. 

t^0.—2Iitahshara^ limv.] The principle of sur- 
vivorship under Mitakshara law is limited to two 
descriptions of property, riz.: (1) Tliat which is 
taken as unrobstruebed heritage, aud property 
acquired by means of it ; and (2) bliab which forms 
the joint property of re-unibed co- parceners. 
Property inherited by brothers from their maternal 
grandfather is nob of those descripbious. Jasoda 
Koer V. Sheo Pershad Singh. 

[I. L. R. 17 Calc, 33 

31. — Mitahshara law '-Sadras — Illegitimate 
son — Sarvirorsliigo — Impartible I>ro])erty.'\ Under 
the Mitakshara, among Sudras, where a father left 
a sou by a wedded wife, aud au illegitimate son, 
the ordinary rule of survivorship incidental to a 
family co- parcenary was held to apply ; and the 
illegibiinabe son, having survived the legitimate, 
was held entitled by survivorship bo succeed to 
the family estate, which was impartible and ap- 
pertained to a raj, on the death o? bis brother 
without male issue. Sadu v. Baiztt, I. L. R, 4 
Bom. 37, referred bo aud approved. Jogmndro 
Bhijpati Huerochundra Mahapatra V. Nitya- 
NAND Man Sing. 

[I. L. R. 18 Calc. 051 
[L. R. 17 I. A. 128 

(9) REUNION. 

32. — S'lecession, application of the Itw oft} 
Where there has been a reunion between p u’sons 
expressly enumerate! in the text of Brihashpabi, 
viz., father, brother and paternal uncle, aud where 
their descendants continue bo be members of the 
reunited Hindu family, the law of inheritance 
applicable bo the latter is the sam^ as in the case 
of the death of any of those between whom the 
reunion took place. Tara Ghand Ghose v. Pad am 
Loehnn Ghose, 5 W, R. 249; 1 Ind. Jur. N, S, 207 ; 
Gopal Ghnnder Baghorla v. Kenaram Dng'horia, 

7 W. R. 35. and Ramhari Savina v. Trlhlrani Surma,, 

7 B. L. R.'336 ; 16 W. R. 412, referred bo. Abhai 
Churn Jana o. Mangal Jana. 

[I. L. R. Calc. 634 

33. —Plrided brothers of the full blood— Son of 
a re-united half -brother f\ In 1872 a partition took 
place between the members of a joint Hindu 
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family, being three brothers of the full and three 
of the half-blood. Two of the brothers, being the 
sons of different mothers, subsequently re-united. 
The elder took the plaintiff in adoption and died 
during the infancy of the plaintiff. The re-united 
half-brother retained possession of their joint pro- 
perty till his death., when the present suit was 
instituted to recover his share in the property. 
The two uterine brothers of the deceased resisted 
the plaintiff’s claim : — -Held, that the plaintiff was 
entitled to a one-third share. JIahasami v. Yen- 
KATESAM. 

[I. L. R. 16 Mad. 440 

(10) DIVESTING OF, EXCLUSION FROM, AND 
FORFEITURE OF, INHERITANCE. 

{a) Insanity. 

34. — Pi'oof of insdulty --Appointment of guav' 
dlan under Act XXXV of ISoS—Blse^iltti/ to sue.] 
Exclusion, under the Hindu law, Of a claimant 
from the inheritance on the ground of insanity 
cannot be inferred merely from his being described 
in the plaint as insane, or from his suing by a 
guardian certified under Act XXXV of 1858. Al- 
though he might be incompeteut to commence 
the suit, or to proceed with it except by a guar- 
dian, this did not establish that he wars excluded 
when the succession opened. Rax Buai Baha- 
dur SiNaa^;. Jagatpal Singh. Jagatpal Singh 
V. Ran Bijai Bahadur Singh. Bisheshar 
Baksh Singh o. Ran Buai Bahadur Singh. 

■ [I. L. R. 18 Calc. Ill 
[L. R. 17 I. A. 173 

35 ^Idlotcy— Madness,'] The rule of Hindu 
law which disqualifies idiots and madmen ” 
from inheidtance should be enforced only upon 
the most clear 'and satisfactory proof that its 
requirements are satisfied. The rule does not 
contemplate the disqualification of per.^ons who 
are merely of weak intellect in the sense that 
they are not up to the average standard of human 
intelligence or endued with the business capacity 
to manage their affairs properly. Tlrnmamagal 
Ainnial v. Ramasvami Ayyangar, 1 Mad. 214, dis- 
tinguished. SuRTi y. Narain Das. 

[I. L. R. 12 All. 530 

fb) Marriage. 

SQ,— Marriage of Hindu wldoio after conversion 
— Marriage Act {111 (^*1872), s, 2 — Hindu ]Vidoios 
Marriage Aet (XF y/ 1856), 5 . 'i— Forfeiture of 
property of first husband— Aet XXI of A 

Hindu widow inherited the property of her^ hus- 
band, taking therein the estate of a Hindu widow. 
She afterwards married a second husband, not a 
Hindu, in the form provided by Act HI of 1872, 
having first* made a declaration, as required by 
s. 10 of that Act. that she was not a Hindu : — Held, 
by the majority of the Full Bench (Prinsep, J., 
dissenting) that by her second marriage she for- 
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felted her interest in her first husband’s estate in 
favour of the next heir, all rights which any 
widow may have in her deceased husband’s pro- 
j^srty by inheritance to her husband being express- 
ly determined by s. 2 of the Hindu Widows 
Marriage Act (XV of 1856) upon her re-marriage. 
Gopal Si?igJL v. Dhungazee, 3 W. R. 206. overruled. 
Prinsep. J.— Section 2 of Act XV of 1S56 does not 
apply to all Hindu widows re-marrying, but only 
to Hindu widows re-marrying a.s Hindus under 
Hindu law as provided by the Act. Matungini 
Gupta r. Ram Rutton Roy. 

[I.L. R. 19 Calc. 289 
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See Guardian— Appointment, 

[I. L. R. 19 Calc. 301 


See Hindu. Law— Gift — Power to 

MAKE AND ACCEPT GiFTS. 

[I. L. B. 14 Mad. 459 

See Insolvent Act, s. 9. 

[I. L. R. 15 Mad. 356 

See Limitation Act. 1877, s, 19. 

[I. L. R. 17 Bom. 512 

See Parties— Parties to Suits— PaPuT- 
NERSHiP, Suits concerning. 

[I. L. R. 18 Calc. 86 

See Sale in Execution of Decree- 
Joint Property. 

[I. L. R. 15 Bom. 13 

CO PRESUMPTION AND ONUS OF PROOF 
AS TO JOINT FAMILY. 

l.—Evidence of partition of joint family — P re^ 
sumption — Gonenrrent decision on fact — Practlee 
of Privy Go uneil — Ground of appeal,] In a suit 
to enforce an alleged right of one brother against 
another, to separate proprietary possession of a 
share in joint family estate, the concurrent find- 
ings of the Court below were definitely to the 
effect that a partition had taken place, after 
which the brothers had been no longer joint as 
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to their interests. The Courts had fully gone in- 
to the case on either side, receiving the evidence 
offered by either party, and they had considered 
the whole of it. Therefore, it could not be effective- 
ly urged, as a ground of appeal, that the Courts 
below, in coming to the above conclusion, had 
erred in putting the burden of proof unduly 
upon the plaintiff, or disregarded the presump- 
tion arising from the original state of the family. 
Ram Oharan w. Debi Din. 

[I. L. R. T3 All. 165 

(2) NATURE OF AND INTEREST IN 
PROPERTY. 

{ a ) Acquired Property, 

2.-^ Gains of science— Fruits of elementary edu- 
catloyiimpartiMe—Farnbigs of dlf event co-sharers 
thrown into the jolnt-stoch—Fstoppel — Alicnatioii 
of fwit-propGrty hy manager of family.] Three 
brothers— AT, M and iV— were members of a joint 
Hindu family living at Nagothna. M and N 
went to Baroda and obtained employment there 
as liar hens. They had not received anything 

more than a rudimentary education before they 
left their family house at Nagothna. A remained 
at home to look after the affairs of the family. 
M and JF used to remit moneys from time to time 
for the support of the family at Nagothna. With 
money supplied by J/ and W, 1C redeemed the 
family house from mortgage and purchased lands 
at Nagothna, rarvatni and ragni. These lands 
were entered in the revenue records in K'^s name. 
K managed the whole property and applied the 
rents to the support of the family. In 1881 K 
mortgaged the property. In 1885 M and N 
brouo'ht this suit to recover possession of the 
house and lands, alleging that they were their 
self-acquired property, and that A" had no power 
to alienate them. They also prayed, in the alter- 
native, for a partition of their two-thirds share 
of the property ; — Held, that the plaintiffs having 
received only a rudimentary education in their 
family, their earnings in the exercise of their pro- 
fession as karlmns were self-acquired and impar- 
tible, and that the property purchased or redeem- 
ed with those earnings would also be impartible, 
unless it appeared that they had voluntarily 
thrown such property into the joint-stock, with 
the intention of abandoning ail separate claims 
upon it. If they did so, the property would there- 
upon become joint property. Held, also, that the 
plaintiffs having held out A as the manager of 
the whole estate so as to induce outsiders dealing 
with him to believe that he had authority to 
mortgage the whole interest of the three brothers 
in the property, they (the plaintiffs) were estopped 
from contending that the mortgages effected by 
A were not binding on their shares, if A did, as 
a matter of fact, borrow the money for the benefit 
of the family. Krishnaji Mahadev r, Moro 
Mahadby. I 

[I. L. R. 15 Bom. 32 I 
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3 . — Family firm — Cu tchi Memons — Partner sh Ip 
in firm — Onus prohandl ~ Adyudieation of insolven- 
cy under s. 9 of Insolvent Act,] By an order of 
adjudication one H, together with eight other 
persons alleged to be his partners in the firm of 
H M G, was adjudged an insolvent. H appealed, 
denying that he was a partner. All of the 
insolvents were Cutchi Memons, and were mem- 
bers of the^same family. The firm had existed 
for forty years, having been established by the 
great-grandfather of the appellant, and had ever 
■ since been carried on under the same name by 
the family of the founder. The petitioning 
creditors alleged that the members of the in- 
solvent’s family lived together and were joint 
in food and estate, and that the firm was a family 
firm ; that the appellant’s father had been prin- 
cipal manager of the firm in his lifetime, and that 
on his death, two years previously, the appellant 
had taken his place. The appellant denied that 
he was joint ^vith the other members of the family, 
or that he had ever been a partner, or had repre- 
sented himself to be a partner in the firm : —Held, 
confirming the order of the Court below, (1) that, 
being a Cutchi Memon, the rules of Hindu law 
and custom applied to the appellant, and that his 
position with regard to the family property was 
to be determined by the same conditions as would 
apply in the case of a member of a joint and 
undivided Hindu family ; (2) that the firm in 
question was a family firm, and was the property 
of a family subject to Hindu law; that whatever 
might have been the appellant’s position previ- 
ously, it was clear that on his father’s death his 
father’s share in the firm by law descended to the 
appellant and his brothers, if he had any. He 
then became a partner in the firm, if he had not 
been so already. It was open to him to show that 
he did not become a partner ; but the facts above 
mentioned being established, the burden rested 
on him of displacing them, and of showing that 
he did not become a member of the family firm. 
In the matter of Haroon Mahomed. 

[I. L. R. 14 Bom. 189 

(4) POWERS OF ALIENATION BY MEMBERS. 
{a) Manager. 

A. — Poiver of manager to alienate golnt family 
property The holder of an impartible zamindari 
governed by the law of primogeniture, having a 
son, executed a mining lease of part of the zamin- 
dari for a period of twenty years, by which no 
benefit was to accrue to the grantor unless mining 
operations were carried on with success, and the 
commencement of mining operations was left 
optional with the lessee. On the death of the 
grantor, his minor son and successor, by the Col- 
lector of the district as his next friend (authorized 
in that behalf by the Court of Wards), now sued the 
assignee of the lessee to have the lea^ set aside : — 
Held, goer Muttusami Ayyar and Wilkinson, JJ. 
(affirming the judgment of Parker, J.), that 
the lease was not one which a managing member 
of an ordinary joint family governed by Mitakahara 
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law could providently eater into. Beresford 
V . Ramasubba. 

[I. L. R. 13 Mad. 197 

(h) Other Members. 

6 . — Mortgage hy a co-parcener — Liability of 
his share after his death to satisfy the '^mortgage.'] 
Where a member of a joint Hindu family makes 
a morbgag-e, such mortgage, being good when 
made, creates a valid charge on the property to 
the extent of his share, which cannot be defeated 
by his death Rang-ayan^a ShPwINIvasappa v. 
Ganapabhatta. 

[I. L. R. 15Bom. 673 

6. — Mortgage — Attempt hy one co-sharer to 
mortgage his undivided share on his o?vn account — 
Effective sale of part of such a share in execution 
of a decree against the co-sharer,'] , Under the 
Mitakshara, as administered by the -High Courts 
of the North-West Provinces and Bengal, an 
undivided share in ancestral estate, held by a 
member of a joint family in co-parcenary, cannot 
be mortgaged by him on his own private account, 
without the consent of those who share the joint 
estate. An attempted mortgage by one of them 
does not create a charge which can have priority 
over purchases at execution-sales made bond fide, 
and without notice of it ; such purchasers having 
acquired the right of compelling the partition 
which the debtor might have compelled, had he 
been so minded, before the alienation by the sale 
of his share. As to the invalidity of the attempted 
mortgage, Sadahart Prasad' Sahu v. Foolbash Koer, 

3 B. L. R. F. B. 81. referred to, and approved. As 
to the right of the purchaser of the share at a 
judicial sale. Been JDayad Lai ^,JugdL>ep N'arain 
Singh. I. L. R. 8 Calc. 193 : 4 L. R.'l, A. 247, fol- 
lowed, and reference made to the distinction men- 
tioned in the latter case, between a voluntary 
alienation without such consent, and an involun- 
tary one as the result of the execution of a decree 
against the co-partner, and a judicial sale there- 
under. A father and sou composed a joint family, 
holding a share of aucesrral lands. The son 
mortgaged to a banker, to secure a loan, his in- 
terest in the undivided share. His father, with- 
out having notice of the mortgage, purchased, in 
good faith, portions of the estate forming pa,rt of 
the son’s joint share, at sales in execution of 
decrees against the latter, obtained by his credi- 
tors : that the son’s interest, in the por- 
tions so sold, passed to the father, whose rights 
therein as purchaser at the judicial sales were not 
affected by the mortgage. The mortgagee could, 
in execution of a money-decree, which he might 
obtain against the mortgagor, personally attach 
and bring to a judicial sale such parts of the 
mortgaged property as had not already been sold, 
but not in virtue of the mortgage. Balgobind 
Das V , Naeain Lal. 

[I. L. R. 15 All. 339 
[L. R. 20 I. A. 116 
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HINDU LAW— JOINT FAMILY — continued. 

(4) POWERS OF ALIENATION BY MEMBERS 
— continued, 

(b) Other Members— 

7. — Aricestral estate ludd f ointl y by family binder 
the Mitakshara — Sale attempted by one member of 
his share — Effect of partition— On death of ve?idor, 
right hy survivorship of other members — Equity of 
purchaser to have a lien against survivor.] As to 
ancestral estate under the Mitakshara, so long as 
the estate is undivided and the share of a member 
of the family is indefinite, he cannot dispose of it 
without the consent of his co-parceners ; — Ueld, 
that, in a joint family, a nephew, having taken 
by survivorship the undivided share of an uncle 
deceased, was entitled to recover that share from 
a purchaser, to whom the uncle in his lifetime had 
sold it wdthout the consent of his co-parceners, 
and without necessity : held, also, that the pur- 
chaser could have no lien on fhe share for return 
of the purchase-money. As soon as partition is 
made; — actual partition not being in all cases 
essential, as for instance where the family has 
agreed to hold their estate in definite shares, or a 
member’s undivided share, in execution of his 
creditor’s decree, has been attached; — that will be 
regarded as sufficient to support the alienation of 
a member’s interest, as if it had been his acquired 
property. As regards members of a family living 
at the time when their alienation was set aside at 
the instance of another member, the Court, in 
JMahabeer Persad v. Pamyad Singh, 12 B. L. R. 
90, justly ordered that the property should be 
thenceforth possessed in defined shares, and that 
the shares of the members who had joined in the 
sale should be subject to a lien for the return of 
the purchase-money. But that case must be dis- 
‘ tinguished from the present. Here, the accrued 
right of survivorship precluded any such course. 
The nephew not being responsible for the personal 
debts and obligations of his uncle, what might 
have been an enforcible equity acainst the inte- 
rest of the latter, while it exist -d, couM not affect 
the interest which had pasij.l to a -surviving co- 
parcener. Madho Parshad V. Me HR BAX Singh. 

[I. L. R. 18 Calc. 157 
[L. R. 17 I. A. 194 

8. — Mitali^hara lam— Mortgage of undivided 
shares in joint family property — Consent of co~ 
sharer. — A, and G together formed a joint 

Mitakshara family. On the 27 th June 1872 A 
and B, without the couseut of (7, for their own 
benefit and without legal necessity, executed a 
bond in favour of Y and /(defeudauts, 2nd party), 
mortgaging to them certain joint properties. On 
the 14th August 1882, J and I obtained an ex 
goarte decree on their bond against J, B, and C, 
and in execution mouzas Pipra and Bangra were 
put up to sale on the 16th March 1888, and pur- 
chased by H (defendant. 1st party). Prior to the 
insbitutioQ by J and 1 of their suit, A, B. and C 
on the 24th August 1881 together mortgaged 
mouzas Pipra and Bangra to If. On the 13th. 
March 1884, iY obtained an ex parte decree on his 
mortgage, and in execution thereof, mouza Pipra 

15 
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HINDU LAW— JOINT FKWLLY --continued. 
(4) POWERS OF ALIENATION BY MEMBERS 
— concluded^ 

(b) Other Members — concluded. 

was sold on the 21st November 1884. The plain- 
tiffs iRu'chased. the property, and duly obtained 
possession from the Court. In a suit by the 
plaintiffs for a declaration that the mortgage of 
the 27th June 1872 was invalid, and the decree 
and execution-sale upon the basis thereof ineffec- 
tual as against them, and for confirmation of 
possession, and in the alternative that if the 
moitgage-bond was valid that the amount due 
thereunder and chargeable on mouza Pipra might 
be determined, and the plaintiffs declared entitled 
to redeem upon payment of such amount : 
that although A and 3 had no authority, without 
the consent of their co-sharer C, to mortgage their 
vinaiviiied shares to J and I. yet as the plain- 
tiffs derived their title from those mortgagors, 
they were not entitled to recover such shares 
without paying to 71, who by his auction-pur- 
chase had* acquired the rights of the mortgagees, 
the money advanced on the mortgage-bond of 
1872 with interest, and that the same was a charge 
on such shares. Mnhabeer Per sad v. Raniyad Singh 
12 B. L. 90: applied in principle. Stidahart 
Prasnd Snlm v. Puolhash Koer, 3 B. L. R. F. B. 31: 
and Mcidho Parslmd y .^M elirban Singh, I. L. R. 18 
Calc 157: L. R. 17 'l. A. 194, distinguished. 
Rilahant IRanerji v. Siiresli Chandra MnUieli, I. 
L. R. 12 * ale. 414. referred to. Jamuna Parshad 
Ganga Parshad Singh. Hardhani Ball 
r. Ganga Parshad Singh. 

[I. L. R. 19 Calc. 401 

Q Alienation to goay off mortgage executed by 
ividow to 2 )ay debt of husband — Revival of a bar- 
red debt by the tvidoio of a deceased Hindu.] 
Although a managiug member of a joint Hindu 
family cannot as such revive a barred debt as 
against his co-parceners, it is competent to the 
widow of a deceased member of the family, who 
represents the inheritance for the time being and 
in whom it is a pious duty to pay her husband’s 
debts, to bind the reversion by a mortgage exe- 
cuted to secure such debts though they were barred 
at the time of its execution. Where therefore the 
managing members of an undivided Hindu family, 
after the death of the widow, sold family property 
for the purpose of discharging such a mort- 
gage : — Held, that the sale was binding on the ' 
co-parcenary. Hondappa v. Subba. 

[I. L. R. 13 Mad. 189 

a) SALE OF JOINT-FAMILY PROPERTY IN 
EXECUTION OP DECREE AND RIGHTS 
OF PURCHASERS. 

10 . — Sale of joint-famUy estate m execution of 
a decree against the father uj)07i debts contracted 
iy Mm — Liability of son's share — Alienatioji by 
father.] It is only on condition of the son’s show- 
ing that the father’s debt has been contracted for 
an illegal or immoral purpose that the son, upon 
a decree against the father alone being executed 
by the attachment and sale of the family estate, 


HINDU LAW— JOINT FAMILY — continued. 

(6) SALE OF JOINT-FAMILY PROPERTY IN 
EXECUTION OF DECREF AND RIGHTS 
OF PURCHASERS— 

can claim to have the liability limited to the 
father’s own share under the Mitakshara law. In 
the absence of such proof, w'hether the entirety of 
the family estate has been transferred at the sale 
in execution, or not, is a question of fact in each 
case dependent on what was understood to be 
brought, and has been brought, to sale. Nanoml 
Babuasln v. Modhun Molmn, L R. 13 I. A. 1 : 
I, L, R, 13 Calc. 21 ; and Bhagabut Pershad Singh 
V. Ghja Koer, L. R. 15 I. A. 99 : 1. L. R, 15 Calc. 
717, referred to and followed. The description of 
the property in a certificate of sale as the right, 
title and interest of the judgment-debtor is con- 
sistent with every interest, which he might have 
caused to be sold, passing at the sale : and does 
nob necessarily impart that when the father of a 
joint-family is the judgment-debtor nobbing is 
sold bub his interest as a co-sharer, Mahabir 
Pershad V. Moheswar Nath Sahai. 

fl. L. R, 17 Calc. 584 

s.c. Mahabir Pershad v. Markunda Nath 
Sahai. 

[L. R. 17 I. A, 11 

11. — Sale ofjoint- 2 oro 2 )erty in execution of decree 
— Decree against Hindu father — Interest of un- 
divided son— Certificate of sale ] In execution of 
a decree for sale passed on a hypothecation-bond, 
all the land comprised in the security was attach- 
ed, The judgment-debtor was a member of an 
undivided family ; his son pub in no claim in 
execution, bub on a claim put in by his nephew it 
was ordered that the right, title and interest of the 
judgment-debtor be sold. The decree-holder be- 
came the purchaser, and having obtained a sale 
certificate which recited that ‘‘ all the interest of 
the judgment-debtor ” was sold, he was pub in 
possession of all the land, part of which he leased 
to the son. Subsequently the nephew obtained 
a decree for his share against the decree-holder, 
and then purchased the rest of the land from 
him. In a suit by the son against the nephew to 
recover his share, the plaintiff having failed to 
prove that the judgment-debt had been incurred 
for purposes not binding on him : -Held, that the 
entire estate less the interest of the nephew was 
sold to the decree-holder, and consequently the 
son’s interest had passed to him. Gnanammal v. 
Muthusami. 

[I. L. R. 13 Mad. 47 

12. — Decree against manager of debt due by the 
family— Sale in execution of such decree, effect of, 
on the other eo-sharers though not parties to the 
decree.] The plaintiffs and their brother E were 
in joint occupation of certain thiharis in a hhotl 
village. E being the eldest brother was in man- 
agement of the family estate, In 1877 the hhot 
sued E alone for arrears of assessment due on 
the thUta7is in question, obtained a decree, and in 
execution put up the thihans to sale. Defendants 
2 to 5 became the auction-purchasers, and were 
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put into possession by tbe Court. Thereupon the ' 
plaintiffs sued for a partition of their five-sixths 
fihare of the thihans sold, alleging that they were 
not bound by the Court-sale, as they were not 
parties to the klivt's suit against their brother or 
to the execution -proceedings : — Held, that the 
assessment for which the Uliot obtaiued> a decree 
against E being due by the whole family, the j 
sale in execution passed the shares of the plain- 
tiffs, as well as that of their brother, to the auc- 
tion-purchasers. Daulat Earn v. Melir Ghand, 

I. L. R. 15 Calc. 70 ; L. R. 14 I. A. 187. followed, 
by which LahdimcDi Venhatesh y. 

R. 11 Bom. 700; and Alarutl Niirayan v. Lilachaud, 
I. L. R 6 Bom. 564, are overruled. Hari Vithal 
i\ Jaisam Vithal. 

[I. L. R. 14 Bom. 597 

13. — Money ^decree against father — Auction-pur^ 
chaser at such sale.] In the absence of special 
circumstances showing an intention to put up the 
entire interest of tbe family in the property sold 
in execution of a money-decree against the father, 
only tbe interest of the father passes to the 
auction-purchaser, regard being had to Ilurdey 
Naraui Saliu v. Ruder Perhish Misser, L. R. 11 
I A. 26 : I L. R. 10 Calc. 626 ; and Sinibhunath 
V. Golah Sing, L. R. 14 I. A. 77 : X. L. R. 14 Calc. 
572. MaRUTI Sakharam V. Babaji. 

[I. L. R. 15Bom. 87 

14. — Mortgage of ancestral property by father 
of joint family — i)eeree on mortgage— Sale In exe- 
cution of decree— Extent of the right, title and 
interest sold.] A mortgaged his family property 
to 0 Subsequently G got a decree upon his 
mortgage, and purchased tbe property at au 
auction-sale held in execution of the decree. In 

suit brought hy Hs son against the heirs of A 
to recover possession of the property : — Held, 
that, having regard to the language of the 
mortgage-deed, there could be no doubt that the 
entire family property was intended to be mort- 
gaged. The auction- purchaser, therefore, took 
the whole interest in the property, and not merely 
the interest of A alone. Sinibhunath Pande v. 
Holap Sing, I. L. R. 14 Calc. 572; L. R. 14 I. A. 77, 
distinguished. Bkagbut Pershad Singh v, Girja 
Koev. I. L. R. 15 Calc. 717 ; L. R. 16 I. A. lOl, 
followed. Pbmraj Chandrabhau c. Savalya 
G-ajaba. 

[I. L. R. 15 Bom. 293 

15. — Ancestral property — Fathers debt— Decree 
against father — Liability of family property— 
Purchaser, rights of — Glrll Procedure Gode {XIV 
of 1882). ss. 318, 332, 333.] In a suit for specific 
performance of a certain contract for the sale of 
land which tbe defendant had failed to complete, 
the plaintiff obtained a decree against the defend- 
ant for the repayment of the earnest-money and 
bis costs of suit. In execution of this decree the 
plaintiff attached the whole of tbe property, 
^wbicb tbe defendant bad agreed to sell. A 
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warrant for sale was duly issued, and claims 
were advertised for. The sons of the defendant 
thereupon appeared before tbe Commissioner and 
claimed to be entitled to three-fourtbs of tbe 
property, which they alleged was ancestral. Their 
claim was not investigated, buc to save time it 
was agreed that a note should be made in the 
proclamation of sale, that the sous claimed to be 
interested iu tbe said lands and premises, on tbe 
ground that they were ancestral, and that the 
one-fourth share of the defendant only could be 
sold by the attaching creditor. Under this pro- 
clamation the right, title and interest of the 
defendant in tbe property were sold. At tbe 
sale the sons gave notice of their claim, the pro- 
perty was duly sold, aud the purchaser was pub 
into possession, the claimants being dispossessed. 
The claimants then took out a summons under 
s. 332 of the Civil Procedure Code calling upon 
the purchaser to show cause why they should 
not be restored to possession : (1) that 

the judgment-debt due by the defendant was one 
, which the plaintiff could enforce, if necessary, 
against ancestral property in the hands of the 
defendant to the extent of the whole interest 
therein of the defendant and his sons, as it 
was not an immoral or illegal debt ; (2) that, 
assuming that the property iu question was 
ancestral, what the purchaser bought was the 
whole property, and not merely tbe right which 
tbe defendant might have as the father of tbe 
family to a share of it on partition. The plaintiff 
evidently did not acknowledge any right in tbe 
claimants, but intended to sell tbe very largest 
right tbe defendant might have in the property, 
which, as the judgment-debt was one for which 
the family property was liable, was tbe whole 
estate of the joint family ; (3) that the purchaser 
who bad bought tbe whole of the rights of the 
family iu the property, was entitled to tbe posses- 
sion of what he bought, aud was not required to 
file a suit for partition, because tbe shares of all 
the co-parceners had passed to him ; (4) assuming 
that the property was ancestral, the claimants 
were not in possession on their own account, and 
were, therefore, not entitled to be restored under 
8. 332 of the Civil Procedure Code. A member of 
a joint Hindu family cannot say that he is in 
possession of any particular portion of the joint 
property on bis own account. His possession is 
tbe possession of tbe family; (5) what all the 
sons were entitled to, was to try the fact or nature 
of the debt due to tbe plaintiff in a suit of their 
own. In such suit they would have to prove that 
the debt was not such as to justify the sale. 
CoovERJi Hirji V. Dewsey Bhoja. 

[I. L. R. 17 Bom. 718 

16. — Execution of mortgage-decree against the 
estate of a deceased judgment-debtor, member of a 
joint family under Mltalishara law — Survivorship 
— Hindu law,] On an application for tbe execu- 
tion of a mortgage-decree tbe following order was 
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made : — “ In this case the sale was stayed await- 
ing’ the disposal of the regular suit. It being not 
necessary to keep the case pending, it is ordered 
that, attachment being allowed to stand, the case 
be struck off for the present.” The judgment- 
debtor, the father of a joint Hindu family subject 
to the Mitakshara law, having died, a fresh applica- 
tion for execution was subsequently made against 
his estate. The heirs of the judgment-debtor 
objected to the application, on the ground that 
the decree having been passed against their father 
alone, it could not be executed against the joint 
family estate, now theirs by operation of Mitak- 
shara law : — Meld that, inasmuch as there was an 
attachment subsisting at.the time of the applica- 
tion, the estate of the judgment - debtor under 
attachment at the time of his death was liable 
after his death, even though it had passed to the 
surviving members of the joint Mitakshara family. 

Bumi Koer v, Slieo Ptrmd Sin<jli, I. L. R. 
5 Ca'lc, 148 ; L. R. 6 I. A, 88, relied on. Kavnatalia 
Manuinantha v. A7iduliuri liavumayha, I. L. B. 
5 Mad. 2S2. distinguished. Beni Pershad i?. 
Pare ATT Koer. 

[I. L. H. SO Calc. 895 

17. — Mitakshara law— Belts incurred hy agent 
of joint family - Suit and decree against managing 
memhers of a joint family hnsiness — Jdffect of 
sale against other ■memhers though not gjarties to 
decree — Executloii-proeeedings, setting aside of.} 
The plaintiffs, who were the members of a joint 
Hindu family, sought to recover a share in certain 
properties on the allegation that they were joint 
family properties, but wrongfully sold in execution 
of a decree upon a bond ex-^cuted by their pater- 
nal uncles L and 8 and one B S, The family was 
a trading family, and carried on a money-lending 
business under the supervision of L and 8 . One 
Z M had dealings with L and 8 , and in the course 
of such dealings, he deposited a certain sum of 
money with them for vrhich the above bond was 
executed in which certain properties belonging to 
the family were pledged as security. Subsequently 
Z M sued on this bond, obtained a decree, and put 
up the properties for sale, which were purchased 
by some of the defendatjts, who dispossessed the 
plaintiffs. The share of the properties advertised 
for tale, certified in the sale-certificates granted 
to the defendants to have passed to them, was the 
share of the whole family in the properties sold, 
but it was described as the right, title and interest 
of Z and 8 ^ the persons sued : — Seld, that L and 
S, though not the managers of the family, were 
yet its accredited agents in the management of 
the money-lending business, and as such had the 
authority of the other members to pledge the 
family properties for a joint-debt contracted in 
the ordinary course of that business. Johnrra 
JBihee v Sreegopal Misser, I. L. R. 1 Calc, 470, re- 
ferred to. Meld, also, that the sale having been 
under a decree in respect of a joint-debt of the 
family, the whole interest of the family in the 
properties in dispute passed at the sale, although 
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Z and S only out of the members of the family 
were sued. Ptirsid Narain 8ing v. Mo/iooman 
Sahai, I. L. R. 5 Calc 845 ; Blssessur Zall Suhoo 
V. Zuclimessur Singh, L. R. 0 I. A. 233 : 5 C. L. 
R. 477 ; Nanonii JBahuasi/i v. Modhini Molemi, 
L L. R. 13 Calc. 21 ; Daulvt Rain v. Me hr Qlumd, 
L. R 14 LA. 187 : I. L. R. 15 Calc. 70; Gaya Bin 
V, Baj Bansi JCnar, I. L. R, 3 Ail. 191 ; Bam 
Narain Zal v. Bliawani Prasad,!. L. R. 3 All. 443 ; 
Phnl Chand v. Zaclinni Ghand, I. L. R. 4 All. 4SG ; 
Beinola Bossee v. Mohun Bossec, I. L. R. 5 Calc. 
792; Baso Kooer v. Murry Bass, I. L. R. 9 Calc. 
495 ; Samalhliai Natliahhai v, Someshvar, I. L R. 
5 Bom. 38 ; and Bari Vithal v. Jairam Vithal, 
I. L. R. 14 Born. 597, referred to. Meld further, 
that in execution - proceedings the Courts will 
look at the substance of the transaction, and will 
not be disposed to set aside an execution upon 
mere technical grounds when they find it is sub- 
stantially right. Bissessur Zall Sahoo v. Zuch- 
messur Singh, L- R. 6 I. A. 233 : 6 Calc. L. R 477, 
followed. *Sheo Pershad Singh c. Saheb Lal ; 
Rajkumar Lal v. Saheb Lal. 

[I. L. R. 20 Calc. 458 
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[I. L. R. 16 Mad. 64 


See Hindu Law— Inheritance— Spe- 
' ciAL Heirs— Females — Widow. 

[I. L. R. 15 Bom. 234 

See Hindu Law— Partition— Shares 
ON Partition— Widow, 

[I. L. R. 20 Calc. 682 


See Hindu Law— Widow— Disqualifi- 
cation— Unchastity. 

[I. L. R. 17 Calc. 674 


(1) FORM OF ALLOWANCE AND CALCU- 
LATION OF AMOUNT. 

1. — Wid07v's madntenanee — Withholding of main- • 
tena^ice — Bemand a^id refusal — Arrears of 711 ahi- 
tenanee — Zwiitation — Becree providing for 
reduction of niaintenanee in event of altered cir- 
Gumstances of per sojis paying it — Becree, form of.} 

K, a Hindu widow, sued the undivided brothers 
of her deceased husband for maintenance She 
also claimed arrears of maintenance for six years- 
prior to the institution of the suit. The Court 
of First Instance passed a decree in her favour 
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awarding her maintenance at the rate of Rs. 52 
a .year during- her lifetime, bub ‘‘subject to vari- 
■ ation according to the change in defendants’ 
•circumstances for the worse.” The Court also 
awarded her arrears of maintenance for three 
years only (nob six as claimed) on the ground that 
she was only twenty years old, and had always lived 
with her father and been mainbdnedv by him, 
and that a formal demand had only been made 
on the defendants three years previously. On 
appeal, the District Court increased the rate of 
maintenance to Rs. Go per annum, and awarded 
the plaintiff arrears for six years, holding that 
the fact of the demand having been made only 
three years before suit did not prevent her from 
recovering arrears for six years ; — Held, by the 
High Court, that although the withholding of 
maintenance, which constibued the cause of 
action, might be proved otherwise than by a 
demand and refusal, yet in this case it had not 
been shown that there were any circumstances 
which would amount to a refusal of maintenance. 
The decree of the lower Appeal Court was, there- 
fore, confirmed, except so far as it gave the plain- 
tiff arrears of maintenance for six years, which 
period was altered to three years. The clause as 
to the reduction of maintenance in the event of 
altered circumstances was also struck out. Moti- 
LAL PRANNATH V. BAI KaSHI. 

[I. L. R. 17 Bom. 45 

(2) RIGHT TO MAINTENANCE. 

{a) General Cases. 

2. — Agreement hij zemindar to maintain colla- 
teral relatioM—ConstriLGtlon of agreement — Charge 
071 estate — Impaitlhle zemindar The holder of 
an impartible zemindari estate, in an agreement 
with the eldest son of his younger brother, set- 
tling family disputes, u.sed words to this effect : 

“ I have agreed to give you, through the Collector, 
every month Rs. 300, on account of the main- 
tenance of yourself, your younger brothers, three 
in all, and the rest, of your family.” The son of 
the youngest brother now sued the son and suc- 
cessor of that zemindar for maintenance accord- 
ing to the agreement: — Held, that the payment 
was not limited to the life of one, or all, of the 
brothers, but that the issue of each of the three 
were included, and, that maintenance at a propor- 
tionate rate had been rightly decreed bo the plain- 
tiff as a charge ( n the estate. Lakshmi Nara- 
YANA ANANaA GaRU DURGA MaDHAWA DEO 
Garu. 

[1. L. R. 16 Mad. 268 
FL. R. 20 I. A. 9 

(h) Brother’s Widow. 

3. — Obligatio 71 of brothers to inahvtahi widow 
nf a brother who predeceased their father whose 
property they have inhei'lted.'] The principle that 
an heir succeeding to property takes it for the 
spiritual benefit of the late proprietor, and is, 
therefore, under a legal obligation to maintain ' 


HINDU LAW— M:AINTENANOS-^?^^^^^. 

(2) RIGHT TO MAINTENANCE-tf^);^^L^?^.^^. 
(5) Brother’s ^eoncluded. 

persons whom the late proprietor was morally 
bound to support, has ample basis in the Hindu 
law of the Bengal school. It is immaterial 
whether the property so inherited is moveable or 
immuveable. In each case it must be determined 
whether, having regard bo the relationship, the 
means, and varioms ocher circumstances of the 
party claiming maintenance, the late proprietor 
was, according to the principles of the Hindu law 
and to the usages and practice of the Hindu 
people, morally bound to maintain that party. 
The abov.^ principle is applicable to the ca.se of a 
widow claiming raaiubeuance from her husband’s 
brothers who had inherited her father-in-law’s 
property, her own husband having predeceased 
his father, fa/iki v. N'a7idra7)i. 1. L. R. 11 All. 
194, followed. Provided, therefore,, that there is 
nothing to show that she was nob a dependent 
member of her fabher-in-law’s family, within the 
meaning of the rule of Hindu law enjoining a 
moral obligation on a person bo maintain such 
members of his. family, such a widow was en- 
titled bo maintenance. Kamini D ASSES v. CHAN- 
DRA PODE MONDLE. 

[I. L. R. 17 Calc. 373 

(c) WTdow. 

4. — Sait against father -m-law^Defeoioe that 
plai}itiff loas provided for by her hnsbandts will — 
Effect of direGti07i in h7(sba7id's lolll that widow 
siionld reside in fa)yiily house.~\ The plaintiff, 
after the death of her husband M, sued her father- 
in-law for maintenance. A, although not adopted 
had always been treated by his maternal grand- 
father iV as his sou. They lived together, and 
after Hs death, in 1873, A and his wife (the 
plaintiff) continued bo live occasionally with Hs 
widow JI. A died in 1876 without issue, leaving 
the plaintiff, his widow, who was then a minor of 
the age of fourteen. A left a will and appointed 
ilT his executrix. In his will he spoke of himself 
as the adopted son of (which he was nob), and 
he purported by it to dispose of Hs property. He 
beq^ueathed ornaments of the value of Rs. 2,000 
bo his wife, and he directed that if she resided in 
the house of his father (the defendant), or in the 
house of il/, she should be paid Rs. 10 a month as 
maintenance by At ; bat if she went to live else- 
where. that only R.s. 7 a month should be paid bo 
her. A£ proved the will. In 1879 the plaintiff 
left M's house and went bo live with her mother ; 
and in 1889 she filed this suit against her father- 
in-law, the defendant, for maintenance. The 
•defendant pleaded that the plaintiff was provided 
for by her husband’s will, and, further, that the 
plaintiff had failed to obey her husband’s direction 
to reside either in ill’s house or the defendant’s 
house, and that, therefore, she was nob entitled to 
a separate maintenance : — Held, that the plaintiff 
was" nob bound to enforce her claim under her 
husband’s will in lieu of claiming maintenance 
from her father-in-law. In answer to plaintiff’s 
claim the defendant was bound to show that she 
was possessed of property out of which she could 
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HIKDir LAW— MAINTENANCE— 

(2) EIGHT TO MAINTENANCE-mi^l7i7//?^?. 
((?) Widow— co^itim^ed, 

maintain herself, and he did not dischargre that 
o?n/s by showing that by suing i)/ she might pos- 
sibly recover the maintenance provided for her by 
the wHl. Held, also, that the plaintiff was entitled 
to separate maintenance from the defendant. The 
general rule of law is that a Hindu widow is not 
bound to reside in her deceased husband’s family 
house and does not forfeit her right to mainten- 
ance out of her husband's estate by going to reside 
elsewhere, unless she goes elsewhere for an im- 
proper purpose. Qucere — whether that rule applies 
if she goes to reside elsewhere notwithstanding a 
direction in her husband’s will that she should re- 
side in the family house. Gokibai Lakhmidas 
Khimji. 

[I, L. R. 14 Bom. 490 

5 . — Besidence in family liovse directed hy hus- 
hand."] A Hindu widow, whose husband has 
directed that she shall be maintained in the family 
house, is not entitled to maintenance if she reside 
elsewhere without cause. Girianna Murkundi 
Naik x\ Honama. 

[I. L. R. 15 Bom. 236 

0 , — Calculation of amount of maintenance^ In 
estimating the amount of maintenance which 
should be allowed to a Hindu widow out of her 
husband’s estate, regard should be had to the value 
of the estate as gauged by the annual income 
derivable therefrom, to the position and status of 
the deceased, and to the position and status of 
the widow, and the expenses involved by the re- 
ligious and other duties which she has to discharge. 
JSitto Kissoree Hoscee v. Jogendro Katli Mullicli 
L. E. 6 I. A. 65, and JSarliar Singh v. Hirgnath 
Kuar, I. L. R. 2 All. 407, referred to. Per Mah- 
MOOD, J : — The amount of maintenance should 
not be determined with reference to the principle 
that the life of a Hindu widow should be of a 
peculiarly ascetic character, and that she should 
have only a “starving allowance.” The austerities 
enjoined upon Hindu widows are matters not of 
legal obligation, but only of moral injunction, 
and cannot he enforced by Courts of justice. The 
Courts should bear in mind that Hindu widows 
are by ancient custom debarred from re-marriage, 
and should fix the maintenance at a sum sufficient 
to obviate the danger of the widow being driven 
to immorality. Baisni Eup Singh. 

[I. L. R. 12 All, 558 

7. — Suit on a consent-decree to recover arrears 
of maintenance — Unchastity of widow -^Starring 
maintenance.'] A decree obtained by a Hindu 
widow declaring her right to maintenance is 
liable to be set aside or suspended in its operation 
on proof of subsequent unchastity given by the 
husband’s relatives, either in a suit brought by 
them expressly for the purpose of setting aside 
the decree or in answer to the widow’s suit to 
enforce her right. IJpou proof of such subsequent 
unchastity the widow is entitled to no maintenance 
whatever. Bislimi Shamlhog v. Manjammia, I, L, E, 


HINDU LAW-MAINTENANCE— 

(2) RIGHT TO MAINTENAISCE— 

(c) Widow— C071C hided. 

9 Bom. 108, and Bama Nath v. Bngonimoni Da.n^ 
I. L. R. 17 Calc, 674, approved. Daulta ICuari 
Meghu Tiwari. 

[I. L. R. 15 All. 38^ 

{d) Wife. 

S.— Wifc leaning her Ims'band's 2)rotcction — 
Cruelty (f hnshand.] A Hindu wife is justified 
in leaving her husband’s protection, and is enti- 
tled to separate maintenance from his income, 
when he habitually treats her with cruelty and 
such violence as to create the most serious appre- 
hension for her personal safety. Sitanath Hoohcr- 
jce V. Hamialutty Hahee, 24 W. U. 877, referred 
to. Matakgini Dasi r. Jogendra Chunder. 
Mullick. 

[I. L. R. 19 Calc. 84 
HINDU LAW-MARRIAG-E. Col. 

1. Validity or otherwise of marriage... 460 

See Hindu Law— Adoption— Who may 

OR MAY NOT BE ADOPTED 

[I. L. R. 13 Mad. 128» 

See Hindu Law— Custom— Marriage 

[I. L. R. 15 Mad. 307 

See Hindu Law — Inheritance— Divest- 
ing OF, Exclusion from, and- 
Forfeiture of, Inheritance- 
Marriage. 

[I. L. R. 19 Calc. 289’ 

See Jurisdiction of Civil Court- 
Caste. 

[I. L. R. 13 Mad. 293. 

(1) VALIDITY OR OTHERWISE OF 
MARRIAGE. 

1. — Illegitimacy of parties to marriage — Con- 
rert to IMahomedanum— Apostate.] B, originally 
a Hindu woman and the illegitimate offspiing of 
Chattri parents, was duly married according to the 
Hindu rites to i?, who was also by caste a Chattri. 
After the marriage B became a convert to Ma- 
homedanism '.—Held, that illegitimacy i.s, under 
the Hindu law, no absolute disqualification for 
marriage, and that when one or both the con- 
tracting parties to a marriage are illegitimate, the 
marriage must be regarded as valid, if they are 
recognized by their caste people as belonging to 
the same caste. Held also that there is no author- 
ity in Hindu law for the proposition that an 
apostate is absolved from all civil obligations, 
and that so far as the matrimonial bond is con- 
cerned such a view would be contrary to the spirit 
of that law which regards it as indissoluble, and 
that accordingly the marriage between Jl and I> 
WAS not under the Hindu law dissolved by her 
conversion to Mahomedanism. Balimed Bechee v, 
Boheya Beebee, 1 Norton’s L. C on Hindu Law 12, 
dissented from . In the matter op Ram Kum art. 

[I. L. R. 18 Calc. 264 



( 182 ) 


DIGEST OP CASES. 


( 461 ) 

HINDU LAW — MARRIAGrE — contiyiued, 

(1) VALIDITY OR OTHERWISE OF 
H A R RI AGE — go n t m ned, 

2. — Bralimayi hride given in marriage by her 
mother without her father'' s consent — Injunction^ 
A Vaishnava Brahman girl was given to the 
plaintiff in marriage by ber mother without the 
consent of her father, who subsequently repudiat- 
ed the marriage. It appeared that the mother 
falsely informed the Brahman, who solemnized 
the marriage, that the father had consented to 
it: — Held, that the plaintiff wai entitled to a de- 
claration that the marriage was valid and to an 
injunction restraining ihe parents from marrying 
the bride to any one else. Venkatagharyulu 
V, Rangachahyulu. 

[I. L. R. 14 Mad. 316 

3. — Conditional marriage — Restitution of con- 
jugal rights — Husband and wife—Kudwa Kunhi 
caste — Custom — Public policy The plaintiff, a 
member of the Kndwa Kunhi caste, sued in 1890 
for restitution of conjugal rights, alleging that 
he had been married to the firKst defendant in 1927 
(1870). The defendants alleged that at the date 
of the marriage the parties were only a month 
old ; that the marriage was a sata (exchanyre) 
marriage, and that by the contract the plaintiff’s 
father was bound, as a condition of his obtain- 
ing the second defendant’s daughter for his son, 
to provide a girl to be married to the second 
defendant’s son They alleged that such condi- 
tional marriages were a custom of the caste, and 
they denied that the condition had been perform- 
ed by the plaintiff's father. They further alleged 
that in 1936 (1879) the plaintiff’s father finding 
that he could nob perform the condition had passed 
a release (the plaintiff himself then being a minor) 
to defendant No. 2 (the father of defendant No. 1) 
giving up all claims to defendant No. 1 ; that a 
dispute having subsequently arisen after the 
plaintiff had attained his majority the matter was 
referred to the members of the caste, who decid- 
ed that within a certain fixed time the plaintiff 
should provide a girl for the son of defendant 
No. 2, and that on the plaintiff failing to do so 
the marriage was dissolved. The Court found that 
by the custom of the caste the marriage in 1927 
(1870) between the plaintiff and defendant No. I 
was only a conditional marriage ; that the release of 
1936 (1879) operated to cancel the marriage, and 
that in any case the plaintiff’s failure to find a girl 
for the second defendant’s son, in accordance with 
the decision of the caste, dissolved the marriage: — 
Held, that the plaintiff had not established his 
right to the restitution of defendant No. 1 as his 
wife. The alleged custom was nob contrary to 
public policy. According to the custom relied on, 
there was no complete and binding marriage 
within the intention of the parents of the par- 
ties, although the ordinary religious ceremonies 
were performed. Such a transaction could not 
be regarded as immoral from any point of view. 
The Hindu law leaves it entirely to the parents 
to marry their daughters, and although, accord- 
ing to the strict Brahmanical law, a marriage is 
complete when the religious ceremony has been 
performed, there would seem to be no sufficient 


HINDU LAW— MARRIAGE-£?ort^?Z?/^f^^7, 

(1) VALIDITY OR OTHERWISE OF 
MARRIAGE — continued. 

reason for refusing to recognise a custom, at any 
rare, among the lower castes, by which such tran- 
sactions, rendered necessary by the paucity of 
women in the caste, although performed with 
religious ceremonies, are still regarded by the 
parents on both sides as incomplete and condi- 
tional marriages. Bai Ugri -v. Patel Pur- 
shottam Bhudar. 

[I. L. R. 17 Bom. 400 


HINDU LAW- PARTITION. Col. 

1. Requisites for Partition .. ... 462 

2. Property liable or not to Partition... 463 

3. Partition of portion of Property .. 464 

4. Right to account on Partition ... 465 

5. Right to Partition ... ... 467 

{a') Purchaser from Co-parcener ... 467 

(h) Son ... ... ... 467 

\o) Widow ... ... ... 468 

6. Shares on Partition ... ... 468 

(a) Mother . ... ... 468 

{b) Purchasers ... .. 468 

(6‘) Widow... ... ... 468 


See Hindu Law— Inheritance— Impar- 
tible Property. 

[I. L. R. 14 Mad. 237 

See Hindu Law — Will — Power of 
Disposition — G ene rally. 

[I. L. R. 17 Calc. SS6 

(1) REQUISITES FOR PARTITION. 

1. — Evidence of partition — Distribution of 
family estate, followed by separate possession, equi- 
valent to informal pa7'titionf The Courts below 
found that a distribution of ancestral estate 
among the members of a family had taken place 
in former years, and had been followed by conti- 
nuous possession, without their having any inten- 
tion to re-adjust or to hold on behalf of the 
family. The right of an individual member to 
claim another partition was therefore negatived. 
The parties, who had long discontinued joint 
residence, were members of a family consisting 
at the time of the distribution of four sons left 
by a Sikh Dewau, deceased. The son of one 
brother now claimed from the son of another, 
joining a third who still survived, partition of 
the property which had dcsce’ ded from the grand- 
father, with the increment since his time. That 
an actual partition had been effected, although 
probably no formal document of partitiori had 
been executed, appeared to their Lordships to be 
a just inference from the evidence. Budha Mal 
V. Bhagwan Das. 

[I. L. R. 18 Calc. 302 

2. —JSvide7iGe of paidition—Ai'ra^igements for 
sepai'ate eijoy7nentI\ A Jain, who was subject 
to the Aliya.santana law, made a will, whereby he 
disposed of the property of his family in favour 
of certain persons, and died. The plaintiff, a 
female, the sole surviving member of the testator’s 
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HINDU LAW— PARTITION 

(1) REQUISITES FOR PARTITION— 

family, sued to recover so much of the pro])erty 
as she mitjht be entitled to. In deciding: what 
was the extent of the property which the plaintiff 
was entitled to inherit, certain documents adduced 
as evidencing- partition of the family property 
were held to evidence merely arrangements for 
separate enjoyment. Sanku y. Puttamma. 

[I. L. R. 14 Mad. 289 

3. — Ev:)denee of partition — Si^parate enjoy aunt 
of portions of family y^roperty for several years — 
Entries in surrey records— Dealings ivith portions 
of property— Sole enjoyment of a certain property 
by a branch of the fa mil u —Separate acquisition.] 
In a partition suiD it being found that the several 
bi'anches of a Hindu family had lived separate for 
forty or fifty years, had enjoyed during that 
period separate and distinct portions of the family 
property or portions of the property in regular 
rotation, and had dealt with the separate portions 
in every respect ns their own property, and that 
in the savvey records the lands were enterel in 
the names of the several branches in respect of 
their separate shares : — Held, that this evidence as 
to the mode of enjoyment by the several branches 
of a family during so long a period ought to be 
taken as establishing a tacit agreement of enjoy- 
ment according to their shares. There being no 
■evidence on the record to show when and by what 
member of the family certain property in the 
possession of a particular branch of the family 
was acquired, and the entry in the survey records 
with respect to it being different from that of the 
ancestral fields, that is, the entry being in the 
name of the representative of that particular 
branch with no sub-division of shares, aud the 
party seeking partition of such property having 
failed to give evidence to rebut the presumption 
arising from the sole enjoyment of the particular 
branch and the entry in the survey records. 
Held, that such property was the separate acquisi- 
tion of that particular branch, Moro v. Gane.sh, 

10 Bom. 444 ; Appoovier v. Rama Snbha Aryan, 

11 Moo I. A. 75 ; and Bannoo v. Kashee- Ram, 
I. L. R. 3 Calc, 316. referred to, Murari V'ithoji 
17, Mctkund Shivaji Naik. 

[I. L. R. 15 Bom. 201 

(2) PROPERTY LIABLE OR NOT TO 
PARTITION. 

4. — Saraoijani—Impartibility — Descent of sar- 
mijam ] A sa.ranjam is ordinarily impartible, and 
descends entire to the eldest representative of the 
past holder. Narayan Jagannath Dikshit 
V . Vasudeo Vishnu Dikshit. 

[I. L. R. 15 Bom, 247 

5. — Sara7jani—Cash allowanees payable from 
the Oovernment treasury — ImpartiblUty - Gicstom, 
of the family as to partibility — Serdor meyiiber of 
the family— m gilt of eldership— Amomit set apart 
for the celehratio7i of a festiral — Separate oelebra- 
tion of the festival after division — Expenses of 
the separate celebration — Expenses of collectmg the 


HINDU LAW— PARTITION— 

(2) PROPERTY LIABLE OR NOT TO 
PARTITION- 

saranjam a7ul qoension Inco^nes — Ondsslo'u of the 
lower Court to pass a decree for gym-fitioJi aanong 
all the co-shavers — Decree for partition among the 
eo-sharovs glassed In appeal.] Saranjanis txve girimd 

impartible, the holders being required to make 
a suitable provision for their, younger brothers. 
Where, however, it appeared that the members 
of a family had treated saranjams as partible, 
and had dealt with them as such in effecting 
partiTiona of the entire family estate, -which con- 
sisted both of incomes and saranjams : — Held, 
that the Court was justified in concluding that 
the saranjams were either originally partible or 
had become so by family usage. The plaintiff, 
an nndivided member of a Hindu family, sued 
his co-sharers for division of saranjam and other 
family property. The defendant No. I contended 
that the saranjam was impartible. In any case 
he claimed to retain certain sums in his capa- 
city as the ^eldest representative of the family 
for the performance of certain offices. Held, that 
the parties having effected division of the saran- 
jams on previous occasions, the saranjams were 
either originally partible or had become so by 
family usage. Held, further, that the right of 
vadilhi (eldership) never having lost its original 
character of impartibility, it was impartible and 
transmissible to the eldest representative of the 
family. Where in a suit for partition a certain 
sum was claimed by the eldest representative of 
the family for the purpose of celebrating a certain 
festival : — Held, that the branches of the family 
being completely separated, each branch would 
celebrate the festival apart and would necessarily 
require funds for its separate celebration, and 
that, therefore, the sum claimed by the eldest re- 
presentative for the celebration of the festival 
could not be left undivided. The Ccurt of First 
Instance having omitted to decree the shares of 
I the defendants other than defendant No. I, who 
j demanded partition, their shares were declared 
and allowed in appeal. Raniehandrav. Venhatrav, 

I. L. R, 6 Bom. 598, and Bhujangrav v. Jdahjlrav, 

5 Bom. A, C. 161, referred to. Madhavrav 
Manohar V . atmaram Kesha V. 

[I. L. R. 15 Bom 519 

6. -Sheri lands — Lease by Government for term 
of years.] The general Hindu law as to partition, 
which lays dowu that, except in certain special 
eases determined by family custom or usage, par- 
tition of all family property can be made, is 
equally applicable to sheri lands leased by Govern- 
ment fo.- a certain number of years ; there is no 
Act of Legislature which excludes lands leased by 
Government from its operation. E>attratraya 
V lTHAL V. MaHADAJI PARASHRAM. 

[I. L. R. 16 Bom. 528 

(3) PARTITION OF PORTION OF PROPERTY. 

7.— Partition of part of family property— Suit 
for ejectment— Right of suit— Parties P] A Hindu 
sued for possession of a one-third part of a house, 
a portion of his family property. Defendant No. i 
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HINDU LAW— 

(3) PARTITION OF PORTION OF PROPERTY 

— coyicXudecl. 

claimed title from the purchaser at a Court sale 
held in execution of a decree a^-ainst the plain- 
tiffs father ; the other defendants were undivided 
brothers of the plaintiff. The title claimed by 
defendant No. I was supported by the other defen- 
dants, but the plaintiff alleged that the purchase 
at the Court-sale had been made hemiml for him ; - 
-that the suit was not maintainable, being 
a suit for partition of a specific item of the family 
property, but that the plaintiff might sue to eject 
defemdaut No. 1, joining his own brothers as 
defendants. Venkayya v. Lakshmayya, 

[I. L. R. 16 Mad. 98 

(4) RIGHT TO ACCOUNT ON PARTITION. 

8 . — Liability of manager to accomit on occasion 
of 'p a rtiticn — Uight of we?}! hers ivlio were minors at 
time of management to an account from manager — 
Manager also guardian of minors — Nature of ac- 
count to he rendered hy a manager on gmo'tition — 
Family idol and 'property a.ppertalning thereto — 
Bight of mother to a share of estate on partition.] 
A manager of a Hindu family cannot refuse to 
render any account whatever of bis management 
on tbe occasion of a partition, or require the 
other members of the family to accept his ipse 
dixit as to the property subject to partition. 
"What tbat account should be so as to dischar.-'e 
him from bis liability to account as manager, 
and what objections the other members of the 
family can take to it. must depend on the conduct 
of the maunger and the other members of the 
family. the nature of the property, and tbe circum- 
stances of the family, and cannot be stated in 
definite terms. Members who were minors during 
the management cannot be taken to have consent- 
ed to the management, and are entitled, when 
they attain their majority, to hold the manager 
liable not only for acts amounting to fraud, but 
also where the management has been grossly 
negligent and prejudicial to their interests ; the 
presumption, however, being that, in tbe absence 
of evidence, tbe property for partition is such 
as it exists at the time of the suit for partition. 
A brother sued his three brothers for yiartition of 
their father’s estate, which consisted of moveables 
and immoveables and a banking business. As 
senior member of the family he also claimed tbe 
rajseva (family idol) and the property appertain- 
ing to it. The mother (A) of the first three de- 
fendants and M. the widow of a deceased brother 
of the plaintiff, and N, his aunt, the widow of his 
father’s brother, were also defendants to the suit. 
The three brothers (defendant Nos. 1, 2 and 3) .al- 
leged that their father had died in 1864 at which 
time they were minors ; that the plaintiff had man- 
aged the estate ever since and had, in 1865, ob- 
tained a certificate of guardianship and adminis- 
tration to their estate under Act XX of 1864 ; that 
the plair tiff’s management had been fraudulent, 
improper and wasteful, and prejudicial to their 
interests as minors, and. they contended that they 
were entitled to an account from him of the pro- 
perty at the date of their father’s death and of 
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(4) RIGHT TO ACCOUN'T ON PARTITION 

— concluded. 

the proceeds, income, and profits from that date 
to the date of suit. They contended that, as the 
plaintiff had been appointed administrator of 
their estate under Act XX of 1864. he vwas liable 
to account to them as a trustee, and was bound 
to show that all sale.s, purchases and other trans- 
actions entered into by him were necessary and 
for their benefit. 'The lower Court held that the 
familj’’ being united, tbe Minors Act did not apply, 
and that the fact that the plaintiff had obtained a 
certificate of guardianship did not enlarge his 
liability to account, and that, on th i authorities, 
the manager of a Hindu family was not bound 
to account for past transactions, nor fo.‘ mesne 
profits, unless in cases of fraud or gross extra- 
vagance, and chat the state of the family pro- 
perty as it existed at the time of partition was to 
be the ba'^is of the distribution. On appeal to tbe 
High Court: — Held, that the defendants were 
enbibied to an account from the plaintiff, and that 
it was open to them to raise objections with re- 
gard to the plaintiff’s management. Ilelcl^ also, 
as to the nature of the account which the plaintiff 
should render of past transactions, that, having 
regard to the circumstances of the family and the 
nature of the family property, the plaintiff, in 
producing tbe books of the firm since the father's 
death, which contained an account of all trans- 
actions relating to the firm’s property and of the 
moveable and immoveable property, had done all 
that he could be expected to do, whether as the 
family manager or as certificated administrator of 
the defendants’ interests in the family property. 
Heldj^ also, that tbe circumstance that the plaintiff 
had obtained a certificate of a(iinitiistration of 
the estate of the minors, and sold their interests 
in certain houses, without the consent of the Court, 
could not give them a counter claim against the 
plaintiff, unless they proved that they had been 
prejudiced by the sale. As to ornaments pur- 
chased since the death of the father.it was direct- 
ed that they should be brought into hotchpot by 
all the parties in making the partition As to 
remissions of tenants’ rent and compromises of 
suits, although a considerable loss was shown to 
have resulted from them, it was held that the 
defendants had failed to sliow that they were im- 
proper or uncalled for, aiid there was no evidence 
to m-ike the plaintiff himself liable for them, or 
to forbid their being transferred to the general 
account. The losses in trade also were properly 
debited to the general business of the firm, and' 
the plaintiff was not personally liable for them. 
Held, also, that the plaintiff was entirded to take 
the ray sera (family idol) and keep it with tbe pro- 
perty appertaining thereto as the family idol and 
the property thereof, with liberty to such members 
of the family as are or shall become tnarjadas to 
have access to it for the purpose of worship. 
Held, also, that A, the mother of the first three 
defendants (step-mother of the plaintiff), was en- 
titled on this partition to a one-fifth share in the 
estate. Damodaedas Majneklal v. Uttameaivi 
Maneklal. 


[I. L, R. 17 Bom. 271 
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HINDU LAW— PARTITION ’-'Gontimied. 

(5) BIGHT TO PARTITION. 

{a) Purchased from Co-parcener. 

Q,^SaIe hy a co-parcener of Ins share in specific 
property — Rights of the rendee — Transfer of Pro- 
perty Act, s. 44.] A purchaser from a member of 
an undfvided Hiodu family of that member’s 
share in a specific portion of the ancestral family 
property cannot sue for a partition of that portion 
alone and obtain an allotment to himself by metes 
and bounds of hi« vendor’s share in that portion of 
the property. Venkatarama r. Meera Labai. 

[I. L. R. 13 Mad. 275 

See Chandu v. Kunhamed, distinguished on 
the ground that the parties there were governed 
by the Mahomedan law of inheritance. 

[I. L. R. 14 Mad. 324 

10 . — Pure li aser fronrm em her of y ndivided Hindu 
family of share in the joint property. 1 Two 
brothers constituted an undivided Hindu family 
The eldest mortgaged half of certain family lands 
to P and the other half to the father (since deceas- 
ed) of the contending defendants, and placed the 
mortgagees respectively in possession. Neither 
mortgage was binding on the younger brother 
who mortgaged his share of the same land to the 
plaintifi. The plaintiff obtained a decree on bis 
mortgage and attached and brought to sale in 
execution and himself purchased the half share 
of his mortgagor, and having afterwards pur- 
chased the share of the elder brother and come 
to a settlement with P, brought a suit for a 
moiety of the land in the possession of the con- 
tending defendants as forming part of the half 
share of his mortgagor : — Held, that the contest 
being between strangers to the family, and the 
plaintiff having purchased the entire rights of 
the family in the land in question, the suit was 
maintainable without a claim for partition of the 
whole property of the family. SuBBAEAZU v. 
Venkataratnam. 

[I. L. R. 15 Mad. 234 

11. — Claim against vendor and loidoiv of un- 
divided brother,'] A person who purchases the 
share of a co-parcener in family property is 
entitled to recover that share on his vendor’s 
succession to the property as against the vendor 
himself and the widow of his undivided brother. 
Tldarom Bitaram v. Ranu Pand'oji, 11 Bom. 76, 
distinguished. Manjappa Hegade v. Lakshmi. 

[I. li. R. 15 Bom. 234 

(f) Son. 

12. — Suit for partition hy a so7i against his father 
and micles m lifetime of his father and against his 
father's will.] Held, by the Full Bench (Telang, 
J., dissenting) that under the Hindu law applicable 
to the Satara District (in the Presidency of 
Bombay) a son cannot in the lifetime of his father 
sue his father and uncles for a partition of the 
immoveable family property and for possession of 
his share therein, the father not assenting thereto. 
ApajiNarhar Kulkarni V. Ramchandra Eav- 

Kulkarni. 

[I. L. R. 16 Bom. 29 


HINDU LAW— PARTITION— 

(5) EIGHT TO PA.'KTlTlOlt^^GoriGluded. 

(e) Widow. 

13 , — Go-ioidows of estate left hy their deceased 
Imshand.] Possession of the estate left by their 
deceased husband was taken by two widows of a 
deceased Hindu, who, being childless, had before 
his death adopted a son, to whom, also, by will, he 
bequeathed his estate. The adopted son died soon 
after the testator : — Held, that the widows had a 
possessory title or interest in the estate, notwith- 
standing that a preferable title might exist in 
others through the deceased legatee ; also, that 
the estate, being jointly held by them, was parti- 
ble, and either widow might maintain a suit for 
partition. SUNDAR v. Parbati. 

[I. L. R. 12 All. 51 
[L. R. 16 I. A, 186 

(6) SHARES ON PARTITION. 

(^) Mother. 

14. — Step-7Uother.— Partition between brothers.] 
In a suit for partition between brothers and half- 
brothers, the mother of the first three defendants 
(step-mother of the plaintiff), was held to be enti- 
tled on the partition to a one-fifth share iu the 
estate. Damodardas Maneklal v. Uttamram 
Maneklal. 

[I. L. R. 17 Bom. 271 

(b) Purchasers. 

l^.—8uit by the purchaser of an undivided share 
of family property — 2'ime when the share is as-' 
eertained.] The purchaser from a member of a 
joint Hindu family of his share of a house which 
belonged to the family, sued for the partition 
and delivery of possession of the share purchased 
by him. The number of persons entitled as co- 
parceners to the property of the family had 
increased between the date of the purchase and 
that of the suit. It did not appear whether the 
house constituted the whole or only part of the 
property of the family, and no question was raised 
as to the competency of the plaintiff to sue for a 
partial partition — Held, by the Full Bench, that 
the share to be awarded to the plaintiff should be 
computed with reference to the state of the joint 
family at the date of the suit. Held by the Divi- 
sional Bench, that the decree appealed against, by 
which the plaintiff was to recover the value of the 
share of the house computed as above and not the 
share itself, was right. Eangasami v. Krishna- 

YYAN. 

[I. L, R. 14 Mad. 40S 

(c) Widow. 

16. — Bengal school of law — Partition of one 
item of joint family property by outside share- 
holder — Widow's share on such partition in lieu of 
maintenance.] The right of a widow (a member 
of a joint Hindu family) to a share in lieu of 
maintenance only arises when there is a partition 
of the joint family estate in the sense that it 
ceases to exist as a joint estate. Hence upon a 
partition enforced by a stranger in respect of 
property which forms merely one item of the 
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HINDU LAW-PARTITION— 

(6) SHARES ON PARTITION 
{o) Widow — concluded. 

Joint estate, the widow is not entitled to such 
share, if, notwithstanding such divisio-n, the 
main estate remains undivided : — Held, upon the 
facts of this case, that the widow was not enti- 
tled to such share. Baeahi Debi v. Debkamini 
Debi. 

[I. L. R. 20 Gale. 682 

* 

HINDU LAW— REVERSIONERS. Col. 

1. Powers of Reversioners to restrain 

Waste and set aside Alienations 469 

2. Surrender by Widow to Reversioner 470 

S. Conveyance by Widow with Rever- 
sioner’s Consent .. 470 

See Hindu Law— Widow— Power op 
Widow— Power op Disposition 
OR Alienation. 

[I. L. R, 14 AIL 377 

See Limitation Act, 1877, Art. 120. 

[I. L. R. 14 Bom. 512 

See Limitation Act, 1877, Art. 141. 

[I. L. R. 14 Mad. 512 

[I. L. R. 14 Bom. 317 
[I. L. R. 21 Calc. 8 

(1) POWERS OF REVERSIONERS TO RE. 

STRAIN WASTE AND SET ASIDE ALIENA- 
TIONS. 

1 — Suit in lifetime of daughter of last male 
0W7ier — Suit by reversioner to estaMsh invalidity of 
a sale by a loidow — Hanighter of last male holder 
not joined. \ Under the Hindu law obtaining 
in the Madras Presidency a reversioner is entitled 
to sue to establish the invalidity of a sale by the 
widow of the last male holder, notwithstanding 
the fact that he left a daughter, who was alive at 
the date of suit, but was not joined as a party. 
Rag-hupati V. Tirumalai. 

[I. L. R. 15 Mad. 422 

2. — Next presumptive reversioner — Interven- 
ing woman's estate.'] The plaintiff’s grandson 
(daughter’s son), of a deceased Hindu, sued during 
the lifetime of his mother to set aside a will made 
by his mother’s father in favour of an idol under 
the management of his srep-mother, the testator’s 
second wife : — Held that, there being no evidence 
of collusion or contrivance, the plaintiff not being 
the next reversioner, was not competent to main- 
tain the suit. The fact that his mother’s estate, 
should it ever come into her possession, would be 
only a limited estate, would not affect the plain- 
tiff’s subsisting position in respect of his right to 
sue. Madari v. MalM. I. L. R. 6 All. 428, follow- 
ed. ISHWAR NaRAIN V. JaNKI. 

[I. L. R. 15 All. 132 


HINDU LAW— REVERSIONERS— 

(2) SURRENDER BV WIDOW TO 
REVERSIONER. 

3. — Acceleration of .successio7i by Hindu widow 
— Surrender of life-estate by wido7V to heir.] A 
Hindu widow can accelerate the succession of 
the heir by conveying absolutely her ^fe-estate 
to him, but it is essei-.tiai that she should surrender 
her estate, so that the whole estate should become 
at once vested. A Hindu widow executed an 
ilirarnama in favour of her daughter’s son. then 
apparently the heir who would ultimately succeed, 
but adding that she would retain possession for 
her own life : — Held, that this could not operate 
to exclude the daughter, nor after her the son of 
another (deceased) daughter, not born at the date 
of its execution. Behaei Lal v. Madho Lal 
Ahir Gayawal. 

[I. L. R. 19 Calc. 23G 
[L. R. 19 I. A. 30 

(3) CONVEYANCE BY WIDOW WITH 
REVERSIONER’S CONSENT. 

4. — Alienation by Hmdu widow of a porti07i of 
her estate with coiisent of some of the reversioners 
— S^iit by other reversicniers to set aside aliena* 
tio7i.] The principle enunciated by the Full Bench 
in the case of Kobokishore Sarnia Hoy v. Hari 
Nath Samoa Hoy, I. L. R. 10 Calc. 1102, is not 
applicable to a case where some only of the re- 
versioners have consented to an alienation by the 
widow, and where therefore only a portion of 
the widow’s estate has been alienate‘1. Radha 
Shyam Sircar v. Joy Ram Senapati. 

[I. L. R. 17 Calc. 896 

Sristidhur Churamoni Bhuttacharjee V, 
Beojo Mohun Biddyakuton Bhuttacharjee. 

[1. L. R. 17 Calc. 900 note 

HINDU LAW— STRIDHAN. Goh 

1. Description and Devolution of Stri- 

dhan ... ... ... 470 

(1) DESCRIPTION AND DEVOLUTION OF 
STRIDHAN. 

1. — Stridhan Vnhei'ited by daughter from. 77iother 
— Preferential heirs 07i death of daughter.] Stri- 
dha7i inherited by a daughter from her mother 
passes on the daughter’s death to the person who 
would be the next heir to the mother’s stridha7i. 
Where .B inherited st7-i(lha7i h'om A. her mother, 
it was held to pass on the death of Jd to the sons 
of A in preference to the children of H. Hutu 
Doyal Singh Sarmana v. Grish Chunder 
Mukerjee. 

[I. L. R. 17 Calc. 911- 

2. — Be7igal school of law — Widowed daughter 
ovith dumb son — Daughter's so'U — Disguallf ration 
for inheritance.] Under the Bengal school of the 
Hindu law a widowed daughter having a son who- 
is dumb at the time the succession opens out (bub 
is not shown to be incurably dumb) is entitled to- 
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HINDU LAW— 3TRIDHAN —eontimicd, 

(1) DESCRIPTION' AND DEVOLUTION OF 
Si'illDHAN — nontiJiuecl. 

succeed to her mothei'L in preference to a 

daughter’s son. Chaku Ghunder Pal v. Nobo 
SUNDERI DASI. 

[I. L. R. 18 Calc. 327 

.3. — liilhevltaiice to f<trulliaRani— Eight of stejJ-son 
t-o inherit f A Hindu widow having strldhamRi 
acquired from her husband, died leaving no issue. 
The defendant, who was the son of her elder sister, 
took possession. The step-son of the deceased now 
sued to recover the strldhanain property. It was 
found that the marriage of the deceased had been 
celebrated in the Brahmti form : — Held, that the 
plaintih was entitled to succeed. Brahmappa v. 
Papanna. 

[I. L. R. 13 Mad. 138 

4;,—SnGceHSlon of daughter to propertg of mother 
— Daughters a.^ heirs to exclusion, of sons^Hltak- 
shara law —Haynkha law -Eat nag Iri Elstrlct.l 
According to the Mitakshara (which and not the 
Maynkha is the paramount authority in the ilatna- 
giri District) the daughter, as to property inherited 
from her mother, takes an absolute estate which 
classes as her. strldhan and descends to her own 
heirs, i.th, to her daughters to the exclusion of 
her sons. Jankibai r. Sundra. 

[I. L. R. 14 Bom. 612 

5, — Momahle property inherited hy a widow 
from her hashand-^De eolation of such property on 
tdie widow's death.] Moveable property inherited 
by a Hindu widow, if not disposed of by her, 
passes, on her death, to the next heirs of her 
husband, whether such property be regarded as 
her strldhan or not. Harilal Haejivandas r. 
PRANVALAVDAS PaRBHUDAS, 

[I. L. R. 16 Bom. 229 

See Bai Jamna v. Bhaishankar. 

[I. L. R. 16 Bom. 233 

and Godhadhar Bhat v. Chandrabhag.\bai. 

[I. L. R, 17 Bom, 690 

6. — Devolution of stridhan belonging to a ehild- 
tess widow ~~ Grandson—Go-widow — Husband's nep- 
hew— Sap indas.] A childless Hindu widow died, 
possessed of strldhan consisting of ornaments 
given to her on her marriage and of a house 
purchased by her out of her own separate income. 
She left her surviving (1) a co-widow ; (2) the 
plaintiff, who was graudson of another co- widow ; 
and (3) a nephew {i.e., brother’s son) of her husband. 
She had been married in one of the approved 
forms: — Held, that the plaintiff was a nearer 

.sapinda of the deceased than either her co- widow 
or her husband’s nephew, and, as such, excluded 
-both from inheriting the deceased’s stridhan, 
-Gojabai V, Shahajirao Maloji Raje Bhosle. 

[I. L. R. 17 Bom, 114 


HINDU LAW-STRIDHAN-6>^M^i/i«^^^L 

(1) DESOIUPL’ION AND DEVOLUTION OF 
SI’ R I D H A N — e onti n ued, 

7, — Hithlla law — The husband’s 
sister’s sous are preferential heirs to the husbaud’s 
paternnl great-grandfather’s great-grandsons in 
the succesdion to stridii'in property. Mohux Per- 
shadNaraix Sixgh V, Kishex Kishlore Narain 
Singh. 

[I. L. R. 21 OalG. 344 

8. — Womans estate apart from stridhan — De- 
co! at ion of, aeeordlng to Mayukha — Property 
inherited by a woman from a male owner — Pro- 
perty not of the class called "'‘stridhan proper " — 
Reversion on her death to heir of last male owner 
not to be extended to stridhan.] In cases to which 
the Vyavahara Mayukha is applicable, a woman’s 
daughter and not her husband is the heir to her 
property, although nob of the kind belonging to 
the class of ''stridhan proper.” The doctrine that 
property which has been inherited by a woman 
should revert on her death to the heirs of the last 
male owner is’not to be extended to the devolution 
of stridhan. The heirs bo succeed are the heirs to 
the woman herself, though her heirs in the hus- 
band’s family. The phrase " sons and the rest ” 
in Ch ipber 17, s. 10, plncibum 2(5 of the Mayukha, 
means merely sons, grandsons and great-grand- 
sons,” and the phrase ” daughters and the rest ” 
in plaoita II, 23 and 21 means ‘‘ daughters and 
their issue” as contrasted with ‘‘‘sons, grandsons 
and great-grandsons.” As regards property which 
does not class as woman’s property in the technical 
sense, the sons aud the rest ” take precedence 
over the *• daughter and the rest.” Falling both 
sons and daughters the heirs to “ stridhan pro- 
per ” and “ stridhan improper ” are identical, 
save that as between male aud female offspring 
the latter have a preferential right as regards 
‘‘ stridhan proper,” while the former have a 
similar right as to “ stridhan improper.” The 
author of the Mayukha, like the author of the 
Mitakshara, does not regard the enumeration of 
specific kinds of stridhan in the old Smriti texts 
as exhaustive. He includes under the name all 
thaii by iaw becomes the property of the woman, 
only (unlike the author of the Mitakshara) he 
distinguishes the specific kinds enumerated in the 
texts from those which are not so enumerated for 
purposes of inheritance. In doing this it seems 
quite reasonable to lay down that, as regards that 
class of property which is emphatically woman’s 
property b iag expressly so named by the old 
sages, the female offspring should take precedence 
over the male ; while as regards that which is 
nob such, the general preference given to male 
offspring over female by Hindu law should have 
effect. On the other baud there is no obvious 
reason why in the case of collateral relations any 
similar distinction should be maintained between 
the two classes. Under the rule of succession 
above stated, the woman is recognised as a fresh 
source of devolution. It is to be remembered 
that the property with which the rule in question 
deals, is not merely that which the woman ob- 
tains by inheritance, bub may include that which 
has never belonged ta her husband or any other 
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HINDU LAW— j 

(1) DESCRIPTION AND DEVOLUTION OF 

STRIDRAN— | 

relation, either on the husband’s or the father's 
side, but is her own original acquisition. Such 
property is the woman’s property ; it is not the 
husband’s property. Wh}^, then, should it go on 
her death to any one except to those who are the 
woman’s heirs, and how can the rule about the last 
male owner be made applicable to such property 
at all ? Manilal Rewadat v. Bai Rewa. 

[I. L. R. 17 Bom. 758 

HINDU LAW-USURY. 

1. — Inttreat — JR.ule of dam dupat — Mortgaged\ 
The rule of dam d%pat applies to mortgages 
where no account of the rents and profits has to 
be taken. Balkrishna JBabaji r. Hari Govind. 

[I. L. R. 15 Bom. 84 

2, — Interest— Rule' of dam dnpat — Mortgage,'] 

A mortgagee is entitled to have interest added to 
the principal at the rate stipulated in the mort- 
gage-deed, and to appropriate the rents and profits 
received by him in or towards satisfaction of such 
interest, but after such appropriation, if the 
amount of interest due on the mortgage exceeds 
the amount of principal, then, according to the 
rule of dam dupat, the mortgagee’s claim must 
be limited to . double the principal amount. 
KatliuhJiai ’Panacliand v. Miiloliand HlracJiayid, 5 
Bom. A. 0. 196, explained. Ganesh Dharnidhar 
Maharajdev v. Keshavrav Govind Kulgav- 

KAR. 

[I. L. R. 15 Bom. 625 

HINDU LAW— WIDOW. Col. 

1. Interest in Estate of Husband ... 474 

{(i) By inheritance ... ... 474 

(1)) By deed, gift, or will ... 475 

2. Power of Widow ... ... 475 

(^7-) Power of disposition or aliena- 
tion ... ... 475 

3. Disqualification ... ’ ... 476 

{a) XJnchastity ... ... 476 

See Hindu Law— Adoption— Who may 

- OR MAY NOT ADOPT. 

[I. L. R. 13 Mad. 214 
[I. L. R. 17 Gale. 518 
[I. L. R. 18 CalG. 69 
[I. L. R. 15 Bom. 110, 565 
[I. L. R. 16 Mad. 182 

See Cases under Hindu Law— Aliena- 
tion— Alienation BY Widow. 

See Hindu Law — Family Dwelling- 
house. 

[I. L. R. 17 Bom. 398 

See Hindu Law — Inheeitanc e— 
Divesting op, Exclusion prom, 
and Forfeiture op, Inheri- 
tance— Marriage. 

[I. L. R. 19 Calc. 289 


HINDU LAW— WIDOW — continued. 

See Hindu Law— Maintenance— Right 
TO BIaintenance— WHdow. 

[I. L. R. 14 Bom. 490 

[I. L. R. 15 Bom. 236 

See Hindu Law — REVisRSioNEfas - Con. 
veyance by Widow with Re- 
versioner’s Consent. 

[I. L. R. 17 Gale. 896, 900 note 

See Hindu Law' — W hLL— C onstruction 
—Adoption, 

[I. L. R. 19 Calc. 513 
[I. H R. 14 Mad. 65 

[I. L. R. 16 Mad. 355 

[I. L. R. 17 Calc. 122 

See Hindu Law— Will — Construction 
— Bequest to Widow. 

[I. L. R. 14 Mad. 274 

to Hindu Law— Will— Construction 
—Election, Doctrine op. 

[I. L. R 14 Bom. 438 

See Hindu Law— "Will— Power op Dis- 
position. 

[1. L. R. 17 Calc. 886 

See Limitation Act, 1877, Art. 120. 

ri. L. R. 14 Bom. 512 

See Limitation Act, 4877, Art. 141. 

[I. L. R. 14 Bom. 317, 482 
[I. L. R. 14 All. 156 
[I.L. R.21 Gale. 8 

(1) INTEREST IN ESTATE OF HUSBAND. 

CG By Inheritance. 

1 . — Widow's estate in moveables inlierlted from 
her husband — Liability of such property for her 
debts after her death.] Under the Hindu law 
in force in the Presidency of Bombay, a widow 
inheriting from her husband, or a mother from 
her son, may have an absolute power of disposal 
over moveable property so inherited ; but any 
undisposed of residue of such property reverts on 
her death to the estate of the last ma^e holder, 
and passes as his property to his heirs. It is not, 
therefore, her personal property liable in their 
hands for her debts. Bai Jamna v. Bhaishanear, 

[1. L. R. 16 Bom. 233 
- See Harilal. Harjivandas v. Pran- 

YALAVDAS PARBHUDAS. 

[I. L. R. 16 Bom. 229 

2. — Possession of, and partition betioeen, co- 
widorvs of estate left by their deceased husband.] 
Possession of the estate left by their deceased 
husband was taken by two widows of a deceased 
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HINDU LAW— WIDOW — ooiitinued, 

(1) ir^TEREST IN ESTATE OF HUSBAND— 
Goncludecl. 

* {a) By Inheritance — concluded. 

Hindu, who, being childless, had before his death 
adopted a son, to whom also, by will, he be- 
queathecf his estate. The adopted son died soon 
after the testator ; —Held^ that the widows had a 
possessory title or interest in the estate, not- 
withstanding that a preferable title might exist 
in others through the deceased lesratee : also that 
the estate, being jointly held by them, was parti- 
ble, and either widow might maintain a suit for 
partition. Sundar v, Parbati. 

[I. L. R. 12 All. 51 
[L. R. 16 I. A. 186 
(Jj) By Deed, Gift, or Will. 

3 . — Deed of adoption }>y widow to deceased 
hnsltvid — Interest arid powers of adoptive mother.] 
The widow ot: a separated Hindu made an adop- 
tion to her deceased husband under a power to 
adopt conferred upon her by her husband’s will. 
The deed by which the adoption, the validity of 
which was nob disputed, was evi<leuced, contained, 
amongst others, the following conditions : — •’that 
duringmy” the adoptive mother’s) '‘lifetime, 
I shall be the owner and manager of the estate, 
■and that after my death the adopted son should 
have the same rights and privileges as would have 
been enjoyed by the natural sou of I C J/boru of 
yxxQ : — Held, that these wonls conferred upon the 
widow an interest and an authority not less than 
-she would have had as the widow of a separated 
sonless Hindu to whom no adoption had been made, 
so far as her position as manager w as concerned. 
Kali Das r. Bijai Shankar. 

LI. L. R. 13 All. 391 
(2) POWER OP WIDOW. 

GO Power of Disposition or Alienation, 

4 . — gift with eoMent of reversioner — Suhse- 
wjudidly-lorn reversioners.] The widow of a separ- 
ated Hindu being in possession as such widow of 
property left by her husband executed a deed of gift 
of such, property in favour of her daughter’s son, 
her daughter being also a party to the deed. Sub- 
sequently to the execution of this deed of gift the 
• executant’s daughter gave birth to another son ; — 
Held, that the deed in question could not affect 
more than the life-interests of the executant and 
her daughter, at d could not operate to prevent the 
succession (as to a moiety of the property) opening 
up in favour of the sub.sequently-born son on the 
death of the survivor of the two ladies. Ramplial 
Rai V. Tula Kuari, I. L. R. 6 All, 116, referred to. 
Ddli Singh v, Sundar Singh. 

Cl. L. R. U All. 377 

5. — Mortgage by one of two co-icldows uivalid 
witho^d the consent of the other — Their joint in^ 
terests and title by survivorship — Construction of 
•mortgage-deeds.] One of two co- widows mort- 
gaged, without the consent of the other, part of 
the estate to which they were jointly entitled by 
inheritance from their deceased husband : — Held, 
upon the construction of the deeds of mortgage 
executed by her that they were not so framed as 


HINDU LAW— WIDOW— 

(2) POWER OP --concluded. 

(a) Power of Disposition or A_.ienation— 

concluded. 

to bind the estate in the possession of the surviv- 
ing widow after the death of the mortgagor. 
But assuming that the deeds had been so framed, 
and that there had been what would have been 
a justifying necessity for a sole widow, or co- 
widows jointly, to have mortgaged an estate which 
had belonge'd. to the deceased husband (a state of 
things not decided to have existed here), such a 
necessity could not render a mortgage attempted 
by one co-widow binding upon the estate, which 
had descended upon the widows for their joint 
lives with survivorship between them, so as 
to affect the interest of the surviving widow. 
Bliugwandcen Doohey v. Myna Bare, 11 Moo. I, A. 
487, referred to and followed, Gajapati Radha- 
MANi Garu v. Pusap.ati Alakajeswari. 

[I. L. R. 16 Mad. 1 
fL. R. 19 I. A. 184 

3 — Moveable property inherited from husband — 
Devolution of such pi'operty ] Under the Mibak- 
shara law a widow has no power to bequeath move- 
able property inherited by her from her hu.sband. 
In the Presidency of Bombay, moveable property 
inherited by a widow from her husband devolves 
on her death to her husbands’ heirs. If the 
decision in the case of Duniodar v. Purmanan- 
das, I. L. R. 7 Bom. 155, is to be regarded as ne- 
cessarily giving to the heir of a widow on her 
death such moveable property inherited from her 
husband as remains undisposed of by her, it must 
be treated as of no authorioy Gadadhar Bhat 
V. Chandrabhagabai. 

[I. L. R. 17 Bom. 690 

See Harilal Harjivandas V. Pran- 
valavdas Paubhudas. 

[I. L. R. 16 Bom. 229 
and Bai Jamna v. Bhaishankar. 

[I. L. R. 16 Bom. 233 
(3) DISQUALIFICATION. 

{a) Unohastity. 

7. — Maintenance — Incontinence — Forfeiture of 
rights — Starving maintenance .] It is a settled prin- 
ciple of Hindu law that a Hindu widow’s right to 
claim maintenance is forfeited upon her unchasti- 
ty. This rule is not to be restricted to women 
espoused, who are not of the rank ot patnt or wife. 
Where a widow became unchaste after her hus- 
band’s death, and was leading an unchaste life at 
and about the date of suit, held, that she was not 
entitled to maintenance of any sorb. Queere — 
Whether if she were to begin to lead a moral life 
she would not be entitled to a starving mainten- 
ance. Honamina v, Timannabhat. I. L. R. I Bom. 
559, and Vain y. Ganga, I. L. R. 7 Bom, 84, refer- 
red to. Roma Nath alias Raman ltnd Dhur 
Poddar y. Rajonimoni Dasi. 

[I. L. R. 17 Calc. 674 
See Daulta Kuari v. Meghu Tiwari. 

[I. L. R. 15 All. 382 



DIGEST OF CASES. 


( 478 ) 


( 477 ) 


HINDU LAW- -WILL. 

Gol 

1. 

Power of Disposition 

477 

2. 

Construction 

477 


{a) Special cases of construction 

477 


Adoption 

Bequest to widow on account 

477 


of maintenance 

480 


Charitable bequest 

Election, doctrine of 

480 


Life estate 

Gift to a class 

Survivorship 



See Hindu Law — Endowment — 
MISSAL OF Manager. 

Dis- 


[I. L. R. 17 Bom. 600 


(1) POWER OF DISPOSITION. 

1. — Widow's share on partition — Bight to de- 
prive ly will a loidow of her share on pao'tition.'] 
Under the Hindu law in Beng-ai a person has the 
right to dispose of his property hy will so as to 
deprive his widow of her share on partition. 
Bholmmioyee Babea Ghowdhrani v. Ramkissore 
Acharj Chowdhry, S. D. A, Rep. 1860, p. 485, 
followed. Debendra Coomar Roy Chowdhry 
v . Brojeitdra Coomar Roy Chowdhry. Pro- 
SUNNOMOYI DASI l \ BrOJEHDRA COOMAR RoY 
Chowdhry. 

[I. L. K. 17 Gale. 886 

2. — Legacy by an undivided father of a Hindn 
family — Begnest for religious gjniyoses!] A Hindu 
made his will, whereby he bequeathed Rs, 600 to 
supply a silver image for a pagoda, aud died 
leaving the defendant, his undivided adopted son, 
him surviving. He was nob shown to have been 
possessed of any separate property. In a suit by 
the trustee of the pagoda to recover the above 
amount: — Held^ that the legacy was nob binding 
on the defendant. Rathn^am v. Sivasubrama- 
NIA, 

[I. L. R. 16 Mad. 353 

(2) CONSTRUCTION. 

{a) Special Cases of Constritctioi^. 

3. — Adoption — Persona deslgnata — So7i about to 
be adopted — Adoption.'] W^here, in a will, there 
was a clear indication of the testator’s intention 
before making an adoption to give the greater 
part of his property to the boy whom he was about 
to adopt, and the bequest was by name to the 
latter, who was not selected as being the adopted 
eon, but for reasons which though likely to lead 
to the adoption, were independent of it: — Held, 
that the bequest was effectual, notwithstanding 
that there had been no adoption, Bieeswar 
Mtjkerji V . Ardha Chander Roy. Shib Chan- 
DER Roy r . Gobikd Mohini. 

[I. L. R. 19 Calc. 452 
[L. R. 19 I. A. 101 

4. — Adoption— Adopted son where adoption is 
invalid — Endowment — Gift to shebaits — Effect of 
ikrarnania between widows in favour of so?i.s whose 
adoyrtion was invalid,] A testator bequeathed all 
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his property to a family thakur ; and, to secure 
the debsheba, directed that his two widows should 
each adopt a son to him, the sons to becomewsAe&ai^d? 
of the property dedicated, of which the widows, 
during the sons’ minority, were to have control. 
When the two sons should have attained their 
majority, the two widows were, by the will, to 
make over bo them, as shebaits. the property 
dedicated ; and out of the surplus income, after 
payment of the expenses of the dchshebn, the two 
sons were to receive a fixed allowance, the residue 
being undisposed of. The widows having purport- 
ed to adopt according to the will, then bound 
themselves by an iknDmama, each to the other, 
to bring up the sous as their mothers and guar- 
dians ; and, after payment of the expenses for the 
dehsheha. to divide the surplus iucome into two 
equal shares, making accumulations, which should 
be handed over by each to the son adopted by her 
on his attaining majority. In a suit by the son 
purported to have been adopted by the elder 
widow, who was then dead, against the younger 
widow, and the son purported to have been adopt- 
ed by her, iu effect for the administraticu of the 
testator’s estate, with a claim for relief based on 
acts of the widows, including the Ikrarnama exe- 
cuted by them ; — Held — that it being settled 
law that such an adoption was not valid, the plain- 
tiff could bake nothing under the will, because 
there was no gift to him except in the character 
of shebait ; there having been no intention on the 
part of the testator, who apparently had no doubt 
as to the legality of his scheme to bring in a stran- 
o-er as shebait. Hone moth onauth Day v. Onauth^ 
nauth Bay, Bourke 189 : 2 lud. Jur. N. S. 24, dis- 
tiuguished. Secondly, that, by the law of inherit- 
ance. the widows, as heirs, took the office of shebait, 
and became entitled to the benefici il interest in 
the surplus income for their estates for life ; so 
that each of them could contract to bind her own 
interest. Thirdly, that there was no trust imposed 
upon the surviving widow independently of the 
contract which she had made ; bub that the ikrar- 
nama, taken as part of the series of acts, gave to 
the boys, so far as the widows’ interests extended, 
the same benefit that they would have taken had 
they been heirs ; aud although they were nob, and 
could nob have been at their age, parties to the 
ikrarnama, yet that they could insist on the per- 
formance of the contract, by which each widow 
bound herself to the other to deal with the estate in 
their favour. Fourthly, that each boy was entitled 
on attaining majority bo half of the surplus income 
during the life of the surviving widow, and bo the 
accumulations thereon ; and accounts were accord- 
ingly directed against her. This widow, however, 
having died pending the appeal, after it had been 
argued, the testator’s heir was adiied to the record, 
it Testing with the plaiubiff to apply bo the Court 
below to add necessary parties. Surendro Keshub 
Boy V . Dooroasoondery Dossee. 

[I. L. R. 19 Calc. 513 
[L. R. 19 I. A. 108 
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5. — Adoption — Restricted power to laldow to 
adopt. 1 A Hindu in 1884 made a will therein 
describ'^d as being- executed in favour of the testa- 
tor’s wife in which he said, you must adopt for 
me a boy you like from the children that may be 
born in the families of my brothers,” and after 
making certain provisions as to his property, &c., 
added ‘-the principal object of this will is that 
you should adopt for me any suitable boy ” After 
the testator’s death the widow, as in exercise of the 
power conferred on her by the will, purported to 
adopt a boy who did not come within the descrip- 
tion in the first of the above clauses, although 
one of the testator’s brothers offered his own son 
in adoption. In a suit by the testator’s brothers 
for a declaration that the adoption purported to 
have been made by the widow was invalid 
Held, that notwithstanding the general terms of 
the second of the above clauses, the wddow’e power 
to adopt was restricted by the first and the adop- 
tion purported to have been made by her was in- 
valid. Amirthayyan -w Ketharamayyan. 

[I. L. R. 14 Mad. 65 

— Adoption — Bequest to a boy directed by the 
testator to be adojpted by his ividow— Direction for 
the boy's maintenance — Rights of the legatee no 
adoption haring been madei\ A Hindu made his 
will whereby he provided that his property should 
be enjoyed by bis widow, who should maintain 
certain persons, including the plaintiff, whom she 
was thereby directed to take in adoption, and 
added: ‘’my aforesaid wife shall enjoy all myabove- 
mentioned properties in every way as long as she' 
may be alive, and after her death the same shall be 
taken possession of by the aforesaid adopted son.” 
The testator died, not having taken the plaintiff 
in adoption, and Ids widow did nob adopt him. 
In a suit by the plaintiff for maintenance and for 
the declaration of his title under the will '.—Held, 
that all the provisions of the will relating bo the 
plaintiff were intended by the testator to come 
into effect only in the event of the adoption being 
made, and consequently that the plaintiff had no 
right to the family property or to maintenance in 
the family. Abbu v. Kuppammal. 

[I. L. R. 16 Mad, 355 

7. — Adoption — Power to a^opt conferred on 
testator's loiilow ended on estate resting in his son's 
ividoio — Rift of beJieficial interest.] On a claim 
by the children of the testator’s daughter, as 
against his brother’s son, held that the testator’s 
direction to his executor (who was his elder 
brother), to make over whatever remained of his 
estate, after payment of debts, to hi.s, the testa- 
tor’s son (“ when he comes of age”), had the effect 
of a gift to that son operating at that time ; and 
that the words in the will, if my minor son 
dies,” meant, in order to be consistent with the 
above, “ dies before attaining full age.” On the 
death of the , testator’s son, after attaining fall 
age and leaving a widow, the testator’s widow, 
although empowered by the will to adopt if the 


HINDU LKW—'Wlljh-G07itin7H>d. 

(2) C01ii^TRVGTl01ii-cw7itinned. 

(a) Special Cases of Construction— 

testator’s son should die without sou or daughter 
(which he did) could not exercise this power after 
the estate had, consequently upon the son’s death, 
vested in his widow for her widow’s estate. Tiiay- 
ammial v, Venkatarainvia Alyan, L. E. 14 I. A. 67; 
I. L. R. 10 Mad. 205, referred to and followed. 
The testator’s son, having succeeded to the estate 
under the above provisions, himself made his will, 
whereby he directed that his cousin brother ” 
(the defendant above-mentioned), on attaining 
full age, becoming dahilhar of my share as well 
as the share of my elder uncle,” should maintain 
his, the testator’s, mother and widow: — Held, that 
this was nob an absolute gift of the beneficial 
interest, and that the claim of the children of the 
daughter of the parent testator was valid. Tara- 
churnChatterji v. SuKEisH Chunder Mukerji. 

[I. L. R. 17 Calc. 122 
• [L. R. 16 1. A. 166 

8 . — Bequest to widow, on account of mavntoi- 
mice" — G-ift to widow of imniorenble gyvoperty — 
Widow' s power of alienation.] A Hindu testator, 
leaving a grandson by adoption him surviving, 
besides certain moveable property, bequeathed to 
his wife T. a house “ on account of her mainten- 
ance”: — Held, confirming the decision of the Court 
below, that though it was competent to testator 
by apt language to clothe his widow with a power 
of alienation, yet in the absence of such words, 
regard being had to the surrounding circumstances 
and to the ideas which Hindus have regarding the 
interest ordinarily enjoyed by women in immove- 
able property, it must be presumed that testator 
only meant to bequeath a life-interest. Held, 
also, that the heir-ac-law was not liable to make 
good moneys expended on the premises by one 
holding under the widow with knowledge of the 
contents of the will. Nunnu Meah v. Krish- 
nasami. 

ri. L. R. 14 Mad. 274 

^. — Charitable bequest — Public charity — Sada' 
rarat — Well — Gistevn — Preference given to un- 
married daughters over married daoighter.] M, 
a Hindu inhabitant of Bombay, died in 1886, 
leaving him surviving his widow, and three 
daughters, one married and two unmarried. The 
testator’s will contained the following provi- 
sions :~Clause 6. “Should my wife die without 
leaving an heir, then as to whatever property of 
mine there may be left, the same be used as fol- 
lows: — -My trustees shall make the outlay for both 
the sadavarats. and that for the work of repair of 
my property, out of my fund. And as to whatever 
surplus may remain out of the same, let my trus- 
tees pay to my brother D M's son, named B R, 
Rs. 50 per one month for his expenses. As to the 
surplus moneys which may remain out of the same 
after taking B R's advice are to be used in making 
the outlays for building a well and arada (i.e., 
cistern of water for animals to drink out of). Such 
moneys are truly to be used by my trustees. 10. 
In my country, at the village of Shri Anjar, I am 
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at present carrying on a sadararat. Similarly, out 
of my fund- my trustees are always to continue 
(the same), and if there be heirs of mine, those 
also are to continue the same. The sadavarat 
shall never be stopped. 16. After my death my 
trustees shall out of my income set up a sadacnrat 
in the town of Shri Nassik. In that sidho (arti- 
cles of food) are to be given to each person as 
follows: — Flour weighing sixty rupees. Dal 
(pulse) weighing eight rupees. Salt and chillies. 
18. A sadavarat of mine is now going on in the 
village of Shri An jar. and I have written for an- 
other sadavarat to be set up at Shri “Nassik. Thus 
my trustees are to carry on both the sadavarats in 
a good manner. And they are to pay the expenses 
thereof out of my funds. And when my trustees 
shall make over my property to any of my above- 
mentioned heirs, or to any one who may hereafter 
be appointed as heir, in order that the expenses 
of both the sadavarats may be properly defrayed 
out of the interest (or rents), a sum of money suffi- 
cient for that, or houses, whichever my trustee 
may choose (i.e.) property sufficient to maintain 
thee.xpenses of both the sadavarats, s.'hQXl he set 
apart. And as to the property which may remain, 
my trustees shall make over the same to my heir 
but the sum or houses thus set apart for the 
expenses of the sadavarats are to be separated” : — 
Held (1) That the bequest to the sadavarat at An- 
jar was valid. (2) That the bequest to the second 
sadavarat which by cl. 16 the testator directed 
to be established at Nassik, was valid, and was not 
void for uncertainty. The clear intention of the 
testator was that this sadavarat should be on the 
same scale as the one at Anjar, and there would, 
therefore, be no difficulty in ascertaining the 
nature of the sadavarat to be established and the 
sum to be expended upon it. (3) That the be- 
quest in cl. 6 in the building of a well and cistern 
was valid as a charitable trust. (4) That under 
cl. 18 of the will the residue of the testator’s pro- 
perty should go to the two unmarried daughters 
of the testator in preference to the married 
daughter. Jamnabai v. Khimjl Vullubdass. 

[I. L. R. 14 Bom. 1 

10. —Charitable bequest — Bequest for dliarma.] 
Where a testator gave bequests for dliarma (reli- 
gious and charitable purposes) which he explained 
to be “ doing all good works of a permanent 
nature ” and ‘‘ acting in such a manner as to give 
me a good name ” i—Held, that the bequest was 
void. Oursandas Govindji v. Vundravandas 

PURSHOTAM. 

[I. L. R. 14 Bom. 482 

11 . — Charitable bequest — Sadavarat — Bequest 
to a defiuite sadavarat — Bequest to two charitable 
objects, one of such bequests being invalid — Bequest 
of interest of a fund to A with invalid gift over 
of interest after death.'] Where a testator by 
his will directed certain rents to be used “ for 
sadavarat C and where from the wording of the will 

W, D 
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it appeared that the testator intended his execu- 
tors to establish a definite sadavarat in some defi- 
nite place, and not merely, at their discretion, 
themselves to distribute the income of the'^proper- 
ty at any indefinite place, and perhaps at many 
places, to Brahmins and travellers : — Held, that 
the bequest to charity was good, and an enquiry 
\va3 directed as to the place at which such sadava- 
rat should, at the proper time, be established, and 
a scheme for its administration was ordered to be 
prepared. A testator by his will directed that, if 
his daughters died without issue, the property of 
his daughters should be used by his executors for 
dliarm, and iox sadavarat. JJcld, toWovrmg Hoare 
V. Osborne. L. R. 1 Eq. 585, that the bequest was 
good to the extent of one-half in favour of the 
sadavarat. The gift to dharm being invalid, the 
other half was undisposed of. A testator by his 
will directed that his wife should enjoy for life 
the interest of a sum < f Rs. 4.000 which was 
deposited with a certain firm, and that after her 
death the interest should be given to dharm. 
There was no residuary clause in the will. Held, 
that the gift to dharm being clearly bad, and 
there being no residuary clause in the will, the 
corqnis of the Rs. 4,000 was undisposed of and 
went to the testator’s widow. MoRArji Cullianji 
V. Nenbai. 

[I. L. R. 17 Bom. 351 

1^.— Election, doctrine u/.] The doctrine of 
election applies to wills made in India, D, a 
Hindu widow, died, making a will in respect of 
property which she had inherited from her hus- 
band. She bequeathed Rs. 2,000 as a legacy to 
the plaintiff and the immoveable property to E, 
the defendant’s father. The plaintiff and K were 
the heirs of her husband. The plaintiff sued for 
the legacy under the will, and for half the im- 
moveable property as heir: — Held, that the 
plaintiff should he put to his election whether to 
take the legacy under the will, or half the pro- 
perty as heir of the testator’s husband. Man- 
GALDAS V. RaNOHHODDAS BhAVANIDAS. 

[I. L. R. 14 Bom. 438 

lZ.~Bife estate — Absolute estate — Estate vest- 
ed 'm trustees.'] One D died, leaving two sons, 
G and V. His will contained the following 
clauses : — “ 5. As to the immoveable property 
which I have, the particulars thereof are as fol- 
lows : — There is one vadi (oart) situated ou the 
Girgaum Back Road. In it there are small and 
large bungalows, chawls, stables, sepoy’s and 
mcdVs sheds, making in all thirteen buildings. 
Thereof one bungalow, bearing No. 23, shall be 
given to my two sons G and F, and to K, the 
widow of my brother K j\I, a denizen of paradise, 
{i.e.] to these three persons, to reside therein, and 
the remaining bungalows, chawls, stables and 
the large bungalow in which I live shall be let 
for rent. And out of the rent that may be real- 
ized therefroih, the expenses of repairs, Govern- 
ment taxes and the servants’ wages being paid, 

16 
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the surplus shall be paid to my sou G, Out of 
such surplus this my son G shall pay the ex- 
penses'^of my house, of the maintenance of the 
said two sons, and of my said eister-in law, ie., 
all such expenses as I carry on, and also Rs. 15 
month for the worship of (the deity) Thakorji, 
of my house lii this mcbii'iier moneys are to he 
paid as long as there may he sons' heirs in my 
family. And when there may be no son, {i.e ) male, 
as heir in my family, the whole property shall be 
all used on religious and charitable account, as 
stated in the below written clause. 8. My 
two sons and my sister-in-law. making three per- 
sons, shall reside in the bungalow No. 23. And 
if one of them, i e.. my two sons. U shall disagree 
with the others, lie shall go out of tlie said vadl 
at the Girgaum Back Road and reside elsewhere ; 
and as to his ( I’h-) expenses out of the money 
which my son G may receive from the trustees for 
defraying the household expenses, he (<9) shall con- 
tinue to pay at the rate of Rs. SO per one month 
to Ffor his ( V’s) own expenses during his and his 
son’s lifetime. And if this my son F should not 
act peaceably and harmoniously towards this my 
son G and towards my (said) sister-in-law, then 
the above-mentioned money shall not be paid to 
him for expenses.” The Court of First Instance 
held that, under the will. G was entitled to the 
property absolutely. Held, by the Appeal Court, 
that the pr per construction of the will was that 
G was not entitled to an absolute estate, but was 
•entitled to be paid by the trustees the income for 
his life, to be assigned by him as mentioned in the 
will. The circumstance that the estate was vest- 
ed in trustees, and that the income was given as 
maintenance, forbade the estate given to G and V 
or either of them, being construed as an absolute 
-estate. Moreover, as such an estate would admit 
females in the course of succession, this construc- 
tion would not give effect to the intention of the 
testator, hut would be to make a new will for 
him. VuLLUBHDAS Damodhar V, Thucker 
Gordhandas Damodhab. 

[I. L. R. 14 Bom. 360 

14:.— Life estate— Gift over — Male line, succes- 
sion in—Malili —Putra gjootrade lirama.\ Case of 
the construction of a will and codicil, dated in 
1865 and 1868 respectively, in which n was held 
that one L took a life-estate only, and that a 
gift over on failure of male issue of L at any 
remote time was bad. The word onalik is con- 
sistent with a life-estate ; and may well be applied 
to a person who owns an estate for life as well 
as to the absolute owner. Ordinarily, without 
-other expressions indicating in what sense the 
word is used, it implies absolute ownership. The 
words pntra poutrade hrama have always been 
understood as words of general inheritance and, 
in the absence of a contrary intention being 
shown, would convey an absolute estate. But in 
construing both the word maWk and the words 
■putra poutrade hrama, the expressions in the 
whole will must be taken together without any 
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one being insisted upon to the exclusion of others. 
Held, in this case, notwithstanding the words 
malik and putra poutrade kratna, that there being 
expressions excluding the succession of females 
and confining the successsion to male heirs, and 
the gift over referring to the failure of male issue 
at any remote time, and not to the event of Hs 
death without leaving male issue, and there being 
also expressions indioatiug an intention not to 
grant an absolute alieujible estate, the will should 
be construed as givinir to L only a life estate. 
Chukkun Lal Roy v. Lolit Mohan Roy. 

[I. L. R-. 20 Calc. 906 

Xo. — G[ft to a class— Gift to sons or daughters 
of M, 'who mag be alive at M's death — Gift to a 
class to he ascertained at future time — One inemher 
of such Mass in existence at testator's death — 
Tagore c as-— Hindu Wills Act {XXJ of 1870), 
s, h’ — Succession Act (X of i 860 ), s. 93.] P, a 
Hindu, died in September 1SS6, and left two sous, 
'vlz., the plaiutiff and one M. By his will, P left 
the residue of his property to trustees, who were 
to invest it iu Govenimeut promissory notes aud 
to pay the interest thereof to the wife of his son 
M and after her death to pav it to M. He further 
directed that after M's death “ the amount of the 
interest is t ) be paid from time to time to his sons 
or daughters who may be alive according to what 
may be considered proper.” By a subsequent 
clause he directed that, if there should be no oue 
living of his sou M's race or descent, the said Gov- 
ernment notes should bs given to a certain 
charitable fund. At the time of the testator’s 
I death the wife and one daughter (G) of M, were 
j living. Subsequently a son was born to M, but 
1 this child died shortly after its birth. The wife 
of M died in September 1889, and M himself died 
in October 3 889. The plaintiff then filed this 
suit claiming the property iu question as heir of 
the testator to the exclusion of G, the daughter of 
M. He contended that she could only claim as 
one of the class of ’• sons or daughters” of AI men- 
tioned in the will ; that the gift to this class was 
void, as it included, or might include, persons who 
were not in existence at the time of the testator’s 
death: — Held, that G was entitled to the property 
under the will. The priznary intention of the 
testator was that all the members of the class 
specified should take, and his secondary intention 
was that if all could not take, those who could, 
should do so. Here there was one member of the 
class who could take the property, and it might 
be inferred that the testator meant that she should 
take it, rather than that his intention should be 
defeated altogether. Mangaldas Parmanandas 
■0. Tribhuvandas Narsidas. 

[I. L. R. 15 Bom. 652 

16. — G'lft to a class — Gift to a class some of whom 
are not in existence at testator's death — Right 
to live m a house given to parents and their chil- 
dren — Right of children under such gift independ- 
ently of the pao'e^its.'] B, who died in 1836, left a 
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will, in the English form, whereby he bequeathed 
a house to his two sous, F and IT, and directed 
that they should not sell or mortgage it, but were 
either to live in it, or enjoy the rents and revenue 
thereof for ever. He further directed as follows : — 

My son-in-law N, with his wife S, and children 
to live in the house for ever.” V died in 1838, 
and his four grandsons were the first four defend- 
ants in this suit. J/ became insolvent, and his 
interest passed to the Official Assignee, wffio was 
the fifth defendant. 5' was the testator’s daugh- 
ter, and she and her husband, iY, went to live 
in the house in question when the testator first 
went to reside there, and they and their family 
had lived their ever since. Both the plaintiffs 
(her sons) were born in the testator’s lifetime. 
JV died in 1814. S died in 1887. Subsequently 
to her death her children (the plaintiffs) con- 
tinued to reside in the house and to occupy the 
rooms which they had always occupied until 
April 1889, when the first four defendants, who 
were grandsons of V, dispossessed them. The 
plaintiffs filed this suit, praying for possession of 
the rooms, and for a declaration that they and their 
families were entitled to reside there. The de- 
fendants contended (1) that there was no gift to 
S's children independently of JV ; (2) that if there 
was a gift to the children, it was void, as being a 
gift to a class some members of which might have 
come into existence after the testator’s death : — 
Heidi that the clause in the will should be cou- 
strued as giving the right to live in the house to 
8 and the children after Hs death. The benefit 
was intended to be conferred, not only on iV, but 
also on his wife and children ; that this was not 
a devise to a class in the sense in which that 
expression was used in Lealie v. Rohinsoii (2 Mer. 

viz., a gilt to a body of persons uncertain 
in number at the time of the gift to be ascer- 
tained at a future time, the share of each being 
dependent for its amount upon the ultimate 
number of p3i'Sons The benefit which each 
■member of the class was to take, was in no way 
dependent on the number of the children ; each 
had a distinct and independent right to reside in 
the house, and the number of persons who might 
ultimately belong to the class was in no sense 
regarded as a criterion of the interest which each 
was to take. Whether Soiodaminey JDossee 

V. Jogesli Ghuiider Bidti I. L. R. 2 Calc. 262, and 
Khevodemoney Dossee v. Doorgamoney JDossee, 
I. L. R. 4 Calc. 455, are not overruled by Rai Bis- 
hejichajid v. Asmaida Koer ,1. L. R, 6 All. 560 : 
L. R. 11 r. A. 164. KsiSHNANATri Narayan 
■ v . Atmaram Narayan. 

[I. L. H. 15 Bom. 54:3 

17. — Qij^t to a class — Gift to a class some of 
loliom are not m existence at testator's death— Con- 
tingent gift — Suhseynent gift valid though prior 
gift void — Contingent gift — Succession Act, ss. 98, 
IGO, 102, 103 — Power of appointment given iy will, 
effect of — General goower of appointment.'] M P 
.by his will dated 14th April 1873, after appoint- 
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ing his brother J to be his executor and directing 
the payment of legacies, bequeathed all his estate, 
moveable and immoveable, not otherwise disposed 
of, to J, bis executors, administrators and assigns, 
upon trust to collect outstandings and to pay debts 
and legacies and to stand possessed of the residue 
in trust (1) for his (the testator’s) wife B, and A, 
the wife of his brother J. during the life of both, 
or the survivor of them, for their or her sole use ; 
(2) and from and after decease of the survivor of 
them in trust for the male issue of J,il any there 
be ; (3) and, in default of such male issue, in 
trust for any person or persons, in any shares or 
share, and in such manner as his brother f should 
by any deed or deeds or writing or writings ap- 
point with or without power of revocation or new 
appointment. J proved the will, and as executor 
managed the estate until his death on the 17th 
October 1888. He had no male issue, but he had 
two daughters, who were the defendants in this 
suit. Shortly before his death, viz., on the 7th 
October 1888, he made a will (as stated therein) 
in accordance with the authority given to him by 
the last clause of the will of M P. He directed 
that twelve months after the death of B (xR P's 
widow), the estate should be divided equally 
between his two daughters. K and M. K was born 
in JH P's lifetime, but M not until after his 
death : — Held, that the trust in hi P's will in 
favour of the male issue of J was void under the 
rule laid down in the Tagore case, 9 B. L. R. 377 : 
L. R. I. A. Sup. Vol. 47. The testator plainly 
meant that the male issue of J living at the death 
of the survivor of the tenants for life should take 
the estate according to the rules of Hindu law, 
without distinguishing between those born in the 
lifetime of the testator and those born prior to 
that event, but subsequently to his death. At 
the death of the testator, J had no male issue, 
and the bequest was, therefore, a beque.st to a 
person or persons not in being, and void ; — Held, 
also, regarding the subsequent creation of the 
power in favour of J as equivalent to a gift 
of the estate to him, that such gift was valid, 
although the prior gift was void. It was a gift 
to him if he should have no male issue ; a gift 
which, as he was alive at the death of the testa- 
tor, was good under Hindu law. It was not a 
gift over to him on an indefinite failure of his 
male issue. It came into force immediately on 
the death of the surviving tenant for life if 
at that time he should have had no male issue 
alive between the death of the testator and the 
latter event. If a son had been born to him after 
the testator’s death, the gift to him could not 
have come into operation. It was only in the 
event of no son being born to him that he could 
take. It would not, therefore, make any differ- 
ence that the testator made an ineffectual and 
inoperative disposition in favour of such son if 
born. The rule of the Tagore ease, that the gift 
of an estate to take effect after the failure of 
previously created invalid estates is void, did not 
apply. Held, further, that the power of appoint- 
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menb given by j)/ P's will operated to confer 
ownership upon J. after the death of B. upon his 
executing his will, and that the becRiests given 
by his will to his daughters, the defendants, 
were valid bequests. JPeld, on fippeal, chat the 
devise in 4/ P's will in favour of the male issue 
of J meant in favour of such male issue as should 
be living at the time of the death of the 
survivor of the tenant for life, whether horn 
in the lifetime of the testator or after his 
death ; and as. at the death of the testator, J" had 
no male issue, it was a gift to a persou or persons 
not in being at that time, and, therefore, void 
under the rule in the 2'agore case. Held, also, 
that the devise over, in default of such male 
issue, was an alternative gift to take effect on an 
event to be determined at the death of the 
survivor of the tenant for life, and coosequently 
was not open to objection. Held, further— as to the 
bequest to such person or persons as *7 should, by 
deed or writing, appoint— that there was no clear 
principle of Hindu law which forbade such a 
bequest being constru'cd, and effect given to it, ac- 
cording to its plain and literal terms ; always 
subject, however, to the same restrictions as the 
Hindu testamentary law imposes on the testator 
himself, v.lz,, that the appointnaent should be 
made, so that (i) the appointee might be ascer- 
tained when the event arose on which he was to 
take (in this case, therefore, before the death of 
the surviving tenants for life), and (ii) the ap- 
pointee be a person who was alive at the death 
of the testator. Held, accordingly, that in making 
this bequest the testator’s intention was clearly 
to give J the ultimate disposal of the property, 
but not that it should form part of Ts estate! 
The circumstance that English Courts, in such 
cases, treat the property, when the power has 
been exercised, as part of the estate of the ap- 
pointor. in the interest of creditors, and some 
other persons favoured by the Court of Equity 
could not affect the question as to what was the 
intention of M P when he made his will. Orio-i, 
nal Court’s degree varied accordingly ; the share 
in the residue appointed by J to his daughter M 
(born after the testator's death) being declared 
to be part of M P’s estate of which he died intes- 
tate, and to belong, therefore, to his CM P's) heir 
Javerbai V . Kablibai. 

[I. L. R. 16 Bom. 492 

varying decree in S. 0. in lower Court. 

[I. L. R. 15 Bom. 826 

18. Suri^ivorslii-p— Gift to two persons for l<\fe 
goUtly—SiLrr.irorsUp ---- Gift to a daughter and 
her children -Effect of power given to a daughter 
if she had no ehlldTcu to dispose of property he- 
gueathed hy icill— Bequest for house expenses-- 
Bequest hy testator of his %o\fe s ornaments-— • El ec' 
U, a Hindu inhabitant of Bombay, died in 
November 1869, leaving a will, dated October 1869. 
He left a widow and one child, the plaintiff M, 
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then about fourteen years of age. She had then 
been married for two years, but up to the time of 
this su't she had had no children. By this will the 
testator directed that his immoveable property in 
Bombay should be formed into a trust, and that 
the trustees were to collect the income thereof. By 
the fourteenth and fifteenth clauses of his will he 
directed that out of the trust-fund Rs .50 per month 
were to be paid both to his wife and daughter for 
their personal expenses. In the seventh clause he 
directed as follows : After deducting expenses 
* * money is to be paid out of the net in- 

come, whatever it may amount to, for the perso- 
nal expenses of my wife and my daughter d/, and 
for the children of my daughter M after her 
death agreeably to the fourteenth and fifteenth 
clauses of this will ; and after paying the same 
whatever income may remain is to be paid for the 
purposes or my wife and my daughter M and her 
children in such manner as my trustees may 
think proper.” The eighth clause directed that 
if M should have children, the trust should 
stand valid during the lifetime, and the trust - 
property should then be apportioned amongst the 
heirs. It then proceeded: ‘'But should there 
be no children born of the womb of my daughter 
iU, then after the death of M and my wife this 
trust is to become void, and the property deli- 
vered to such persons as my daughter M may direct 
it to be delivered by making her will ” : — Held 
(1) That the direction in the seventh clause 
amounted to a gift of the residue for the use of the 
testntor’s wife and 4/; that his wife and M were, 
under the clause, entitled to the income of the 
fund in equal .shares during their joint lives, and 
that the survivor would take the whole for lier 
lifetime. (2) Th it M haviug no children at the 
date of the testator’s death the provision for her 
future children was void under the ruling in the 
Tagore case, 9 B. L. R. 877 ; L R. T. A. Sup. 
Voi. 47. (3) That the direction that if d7had no 

children she might dispose of the property by 
will, was valid, and amounted to an absolute gift 
to her if she gave the requisite direction by will. 
The gift did not offend against the rule in the 
Tagore case. The persons to whom the property 
is given would take it from M and not from the 
testator. The testator by his will further directed 
that Rs. 7.50 a month were to be paid to his wife 
for the pui'pose of defraying the expenses of the 
house and the worship of Thakur (G-od). Held, 
that no part of this sum could be awarded to M. 
The testator expected that she would live with the 
testator’s wife and made no provision for the event 
of her ceasing to do so. The testator also disposed 
of ornaments described as “ my own and my wife’s 
ornaments.” Held, that the clause did not raise 
a question of election. The wife’s sU'idhan orna- 
ments would not fall within the clause if there 
were other ornaments which she wore, and of 
which the testator had power to dispose. Bai 
Mamubai V . Dossa Morarji. 


[I. L. R. 15 Bom. 443 
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HINDU WIDOW. 

See Decree — Construction op Decree 
—General Cases. 

[I. L. R. 17 Calc. 246 

See Hindu Law— Adoption— Eppegt of 
Adoption. 

[I L. R 14 Bom. 463 

See Hindu Law— Family Dwelling-- 
house. • 

[I. L. R. 17 Bom. 398 

;St^6^HiNDuLAW— I nheritance— Divest- 
ing OF, Exclusion from, and 
Forfeiture of, Inheritance — 
Marriage. 

[I. L. R. 19 Calc. 289 

See Hindu Law— Partition -Right to 
Partition - Widow. 

[I. L. R. 12 AIL 51 

See Hindu Law— Partition— Shares 
ON Partition— Widow. 

[I. L. R. 20 Calc. 682 

See Hindu Law— Reversioners— Sur- 
render BY Widow to Rever- 
sioners. 

[I. L R. 19 Gale. 236 

See Cases under Hindu Law — Widow. 

See Hindu Law— Will— Construction 
—Election, Doctrine of. 

[I. L. R. 14 Bom. 438 

See Limitation Act, 1877, Art. 132. 

[I. L. R. 20 Calc. 79 

See Res Judicata — Matters in Issue. 

[I. L. R. 20 Calc. 79 

See Right op Suit— Interest to Sup- 
port Right. 

[I. L. R. 20 Calc, 49S 

, Alienation by. 

See Cases under Hindu Law— Alien- 
ATioN — A lienation by Widow. 

See Hindu Law— Reversioners — Con- 
veyance BY Widow with Rever- 
sioner’s Consent. 

[I L. R. 17 Calc. 896 

, Execution of deed by— 

Onus Probandi— Hindu Law — 
Alienation. 

[I L. R. 19 Calc. 249 

, Former suit by— 

See Res Judicata— Estoppel by Judg- 
ment. 


HINDU WIV^QW -concluded, 

, Manager of estate of. 

Sec Receiver. 

[I. L. R. 13 Mad. 390 

, Property assigned to, in lieu of 

maintenance. 

Ste Attachment— Subjects of Attach- 
ment-Property AND Interest 
IN Property op Various Kinds. 

[I, L. R. 15 All. 371 

, Re-marriage of— 

See Jurisdiction op Civil Court — 
Caste. 

[I. L. R. 13 Mad. 293 

HINDU WILLS ACT (XXI OF 1870.) 

, s. 2. 

See Probate— Effect of Probate 

[I. L. R. 17 Calc. 272 

See Representative of Deceased 
Person. 

[I. L. R. 14 Mad. 454 

, s. 3. 

See Hindu Law— Will— Construction 
—Gift to a Class. 

[I. L, R. 15 Bom. 652 

HOLIDAY. 

See Limitation Act, 1877, s. 5. 

[I. L. R. 18 Calc. 631 

HOROSCOPE. 

See Evidence Act, s. 82. 

[I. L. R. 17 Calc 849 

HUNDI. 

See Stamp Act, s. 3, cl. 10. 

[I. L. R. 13 All. 66 

, Suit on— 

See Jurisdiction — Causes of Juris- 
diction-Cause of Action. 

[I. L. R. 15 Bom. 93 

— Negotiable I?istruments Act (XXPZ 0/1881) s. 61 
— Presentment of linndi — Notice of dishononr — 
Indemnity -bond ^ In a suit on an indemnity-bond 
executed by way of collateral security by the 
maker of six Mmdis, it appeared that three of 
the hundls were paid, and when three which were 
unpaid were presented to the maker, he did not at 
once insist upon want of notice of dishonour or 
on non -presentiment as a ground of discharge : — 
Held^ that since the defendant did not prove that 
the drawee had effects of his to meet the hundis 
on presentment, or that he had sustained damage 
by reason of the want of notice of dishonour, the 
plaintiff was entitled to a decree. ShaNmugan 
V, Chinnasami. 

[I. L. R. 14 Mad. 470 


[I. L. R. 20 Calc. 906 
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HURT— Causing hurt. 

See Pekal Code, s. 81 . 

[I. L. R. 17 Bom. 626 

See Sentence — Cumulative Sen- 
tences. 

^ [I. L. R. 19 Gale. 105 

, Grievous hurt. 

See Sentence — Cumulative Sen- 

tences. 

[I. L. R. 19 Calc. 105 
[I. L. R, 17 Bom. 260 

— Gh.ild'W?fc-~Culj)ahle homicide not amounting to 
nmrder — Causing death Mj a o'ash and negligent 
act — Rashness and negligence — Penal Code,ss. 304, 
304 A, 325, 'd'd^—JIusband and ivlfe.'] The pri- 
soner, a fully developed adult man, was charged 
with causing the death of his wife, a girl aged 
about 11 years and 3 months, who had not attained 
puberty. The death was caused by haemorrhage 
from a rupture of the vagina caused by the pri- 
soner having sexual intercourse with the girl. 
For the defence it was alleged that he had had 
sexual intercourse with the girl on several pre- 
vious occasions without injury to her, and there 
were circumstances in the case which showed that 
this was possible, and even not improbable, though 
the medical evidence was to the efect chat, if such 
intercourse had previously taken place, the pene- 
tration was probably not so complete or with so 
much sexual vigour as on tbe occasion when the 
injury was caused. The medical evidence was 
further to the effect that the girl had not attained 
puberty, and was immature and wholly unfit for 
sexual intercourse ; that under such circumstances 
sexual intercourse between the prisoner and the 
girl was likely to be dangerous to her, and to 
cause injuries more or less serious according to 
the degree of penetration effected. The prisoner 
was charged with (^a) culpable homicide not 
amounting to murder under s. 304 of tbe Penal 
Code ; (1) causing death by doing a rash and 
negligent act under s. 304 A ; (<?) voluntarily caus- 
ing grievous hurt under s. 326 ; and {d) causing 
grievous hurt by doing an act so rashly or negli- 
gently as to endanger human life or the personal 
safety of others under s, 338 : — Held, that, in such 
a case, when the girl is a wife and above tbe age 
of 10 years, and when therefore the law of rape 
does not apply, it by no means follows that the law 
regards the wife as a thing made over to be the 
absolute property of her husband, or as a person 
outside the protection of the criminal law ; that 
no hard-and-fast rule can be laid down that sexual 
■intercourse with a girl under a certain age must 
be regarded as dangerous and punishable, or over 
that age as safe and right, but that eoch case must 
he judged according to its own individual circum- 
stances ; that in such a case the jury have to con- 
sider and say, whether under the particular cir- 
cumstances of the case, having regard to the 
physical condition of tbe girl, and to the intention, 
the knowledge, the degree of rashness or negli- 
gence with which the accused is shown to have 
acted on the occasion in question, he has brought | 
himself within any of the provisions of the cri- 


HURT — concluded, 

minal law. Held., further, that if the jury were of 
opinion (/i) that the act of the prisoner caused the 
death of the girl, that is to say. that the act of co- 
habitation on the part of the prisoner had the effect 
of rupturing the vagina and so causing the 
hgemorrhage which led to her death ; (&) that the 
act of cohabitation between a fully developed man 
like the prisoner and an immature girl like his 
wife was itself a thing likely to lead to dangerous 
consequences; (^?) that that act was one of such a 
character as to indicate a reckless indifference to 
the welfare of the girl or a want of reasonable 
consideration about what the prisoner was doing, 
one which the husband of the girl, if he had had 
a reasonable regard to her welfare, and had exer- 
cised reasonable thought as to the act he contem- 
plated doing, would have abstained from doing, 
they would be justified in finding that the prisoner 
caused the death of the girl by a rash and negli- 
gent act. Under no system of law with which 
Courts have to do in this country, whether Hindu 
or Mahomedan. or that framed under BriTshrule, 
has it ever been the law that a husband has the 
absolute right to enjoy the person of his wife with- 
out regard to the question of safety to her. Queen- 
Empbess Hurbee Mohun Mythee. 

[I. L. R. 18 Gale. 49 
HUSBAND AND WIPE. 

See Burmese Law— Divorce, 

[I. L. R. 19 Calc. 469 

See Complaint — Institution op Com- 
plaint AND Necessary Prelimi- 
naries. 

[I. L R. 14 Mad. 379' 

See Hindu Law— Husband and Wife. 

[I. L. R. 18 All. 120 

See HinduLaw— Maintenance— Right 
TO Maintenance— Wife. 

[I. L. R. 19 Calc. 84 

See Hindu Law— Marriage— Validity 
OR OTHERWISE OP MARRIAGE. 

[I. L. R. 17 Bom. 400 

See Hurt — Grievous Hurt. 

[I. L. R. 18 Calc, 49 

See Kidnapping. 

[I. L. R. 17 Gale. 29a 

See Limitation Act, s. 23. 

[I. L. R. 16 Bom. 714, 715 not© 

See Maintenance, Order op Criminal 
Court as to. 

[I. L. R. 13 Mad. 17 

[I. L. R. 16 Bom. 299 

[I. L. R. 13 All. 348 

[I. L.R. 15 All. 14a 
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HUSBAND AND WlFF^-^Goncluded. 

See Pa RSIS. 

[I. L. R. 17 Bom. 146 

See Parties— Substitution op Parties 
— Respondents. 

[I. L. R. 17 Bom. 758 

See Principal and Agent — Authority 
OP Agents. 

[I. L. R. 15 Bom. 177 

See Representative op Deceased 
Person. 

[I. L. R. 17 Bom. 758 

— Custom prevailmg amongst. Parsis as to owners 
ship of presents made to a hride — Joint oionersliip 
— Right of survivorshigy,'] By the custom prevail- 
iug amongst Parsis, presents of money and orna- 
ments made to a bride at betrothal, and between 
betrothal and marriage, and at marriage and the 
increment thereof belong to the husband and wife 
jointly during their lives, and on the death of 
either pass absolutely to the survivor. Semhle — 
The same custom prevails with regard to special 
and costly cloths (i e. clothes intended to be worn 
only on special occasions and ceremonies) present- 
ed during the same period. Byramji BhimjiBhai 
Jamsetji Nowroji Kapadia. 

[I. L. R. 16 Bom. 630 

IDIOTOY, 

Hindu Law — Inheritance — Di- 
vesting, OF Exclusion from, 
AND Forfeiture of Inherit- 
* ANCE — Insanity. 

[I, L. R. 12 All. 530 

IDOL. 

See Hindu Law— Partition— Right to 
Account on Partition. 

[I. L. R. 17 Bom. 271 

, Property of. 

See Hindu Law— Endowment— Dismis- 
sal of Manager. 

[I. L. R. 17 Bom. 600, 620 note 

ILLEGITIMACY. 

See Hindu Law— Marriage. 

[I. L. R. 18 Calc. 264 

ILLEGITIMATE SON. 

See Hindu Law— Inheritance —Ille- 
gitimate Children. 

{I. L. R. 19 Calc. 91 
[I. L. R. 14 Bom. 282 

See Hindu Law— Inheritance— Joint 
Property and Survivorship. 

[I. L. R. 18 Calc. 151 


IMMOVEABLE PROPERTY. 

See Attachment- Subjectsof Attach- 
ment— Property AND Interest 
in Property of Various Kinds. 

[I. L. R. 14 AIL 30 

See Fine. 

[1. L. R. 20 Calc. 478 

See Fishery', right op. 

[I. L. R. 20 Calc. 446 

See Munsif, Jurisdiction of. 

[I. L. R. 19 Calc. 8 

See Small Cause Court, Mofussil — 
J UEisDicTioN— C rops. 

[I. L. R. 14 All. 30 

See Specific Relief Act, s. 9. 

[I, L. R. 18 Calc. 80 

[I. L. R. 19 Calc. 544 

ri. L. R. 13 Mad. 54 

[I. L. R. 13 All. 537 

, In possession of third party. 

See Execution op Decree— Applica- 
tion FOR Execution and Power 
OP Court. 

[I. L. R. 14 Bom. 369 

, Interest in. 

See Cases under Limitation Act, 1877, 
Art. UI— Interest in Immove- 
able Property. 

See Small Cause Court, Presidency 
Towns — Jurisdiction — • Title, 
Question of. 

[I. L. R. 15 Bom. 400 

, Transfer of. 

See Hindu Law— Gift— Requisites for 
Gift. 

[I. L. R. 20 Calc. 464 

Vendor and Purchaser— Comple- 
tion OF Transfer. 

[I. L. R. 19 Calc. 623 

IMPARTIBLE PROPERTY. 

See Grant— Construction op Grants. 

[I. L. R. 15 Bom. 247 

See Hindu Law— Alienation — Re- 
straint ON Alienation. 

[I. L. R. 13 Mad. 197 

See Cases under Hindu Law— Inheri- 
tance— Impartible Property. 

See Hindu Law— Inheritance— Joint 
Property and Sup.vivorship'. 

[I. L. R. 18 Calc. 151 
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IMPARTIBLE 

See Hindu Law— Joint Family — Na- 
ture OP. AND Interest in, Pro- 
perty-Acquired Property, 

[I. L. R. i6 Bom. 32 


^ See Hindu Law— Maintenance— Right 
TO Maintenance— G e n b r a l 

G A QTi' Q 

[I. L. R. 16 Mad. 268 

See Hindu Law — Partition— Property 
Liable or not to Partition. 

[I. L. R. 15 Bom. 619 

IMPOTENCE. 

See Marriage. 

[I. L. R. 16 Bom. 639 

IMPRISONMENT 

See Insolvent Act, s. 50. 

[I. L. R. 17 Calc. 209 

See Whipping. 

[I. L. R. 16 Bom. 357 

— Gh'l^ Procedure Code, 1882, 842 — Period of 
imprisonment of j7i,dgment~dehtoi\'] The Court 
cannot fix any period for the imprisonment of a 
judgment-debtor under Civil Procedure Code,s. 342. 
SUBUDHI V, SiNGI, 

[I. L. R. 13 Mad. 141 

IMPROVEMENTS. 

See Landlord and Tenant— Compen- 
sation FOR Improvements on 
Land. 

[I. L. R. 13 Mad. 454, 502 

IN AM. 

See Grant— Resumption or Revoca- 
tion OF Grant, 

[I. L. R. 14 Mad. 431 

See Service Tenure. 

[I. L. R, 17 Bom. 431 
INAM COMMISSIONER. 

, Rent fixed by. 

See Madras Regulation XXV op 1802. 

[I. L. R. 16 Mad. 34 

See Madras Rent Recovery Act, s. 1. 

[I. L. R. 16 Mad. 40 

INAMDAR. 

See Bombay Act III of 1869, s. 8. 

[I . L. R. 17 Bom. 422 

See Enhancement of Rent— Liability 
to Enhancement. 

[I. L. R. 17 Bom. 475 

See Jurisdiction op Civil Court- 
Customary Payments. 

[I. L. R. 16 Bom. 649 


IN AMD AR — oorieluded. 

See Landlord and Tenant— Nature 
op Tenancy. 

[I. L, R. 17 Bom. 475 

See Madras Rent Recovery Act, s. 1. 

[I. L. R. 16 Mad. 40 

, Suit by. 

Se^ Bombay Land Revenge Act, ss. 
85, 86. 

[I. L. R. 16 Bom. 586 

INDEMNITY, CONTRACT OF. 

See Voluntary Payment. 

[I. L. R. 14 Bom. 299 

INFORMATION OF COMMISSION OF 
OFFENCE. 

ASce^ACOOMPLICB. 

[I. L. R. 21 Calc. 328 

— Criminal Procedure Code (Act X of 1882), 
s. Penal Code (Act XLV of 1860). s. 176 — 
Omission to give information to Police of offence?^ 
Where one of several persons bound to give infor- 
mation to the Police under s. 45 of the Criminal 
Procedure Code, gave such information as to the 
commission of a murder, in consequence of which 
a Police-officer arrived in the village shortly after 
the occurrence, held, that the fact that other 
peusons who might possibly also be bound to give 
that information had omitted to do so was no 
ground for their prosecution and conviction of an 
offence under s. 176 of the Penal Code. In the 
matter of the petition of Sashl Phusaai Chucldi'a 
huUy. I. L. R. 4 Calc. 623, relied on. Queen- 
Empress i\ Gopal Singh. 

[I. L. R. 20 Calc. 316 

INHERITANCE. 

See Hindu Law — Custom — Inherit- 
ance. 

[I. L. R. 14 Mad. 163 

See Cases under Hindu Law— Inherit- 
ance. 

See Mahomedan Law — Inheritance. 

[I. L. R. 14 Mad. 324 
[I. L. K. 12 All. 290 

, Disqualification for. 

See Malabar Law— Custom. 

[I. L. R. 13 Mad, 209 

See Malabar Law— Inheritance. 

[I. L. R. 14 Mad. 289 

INITIALS. 

See Will— Attestation. 

. [ 1 . L. R. 15 Mad. 261 
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INJUNCTION. Ool. 

1. Special Cases ... ... 498 

(a) Breach of agreement ... 498 

(5) Execution of decree ... 498 

(c) Obstruction to rights of 

property ... ... 498 

(^) Trade-mark ... ... 499 


Sed Co-sharers— Enjoyment op Joint 
Property. 

[I. L. H.IS Calc. 10 
[I. L. R.*12 All. 436 

See Damages — Suits for Damages— 
Torts. 

[I. L. R. 13 All. 98 

See Declaratory Decree, Suit for — 
Declaration op Title. 

[I. L. R. 14 Bom. 395 
[I. L. R. 20 Calc. 834 

See Declaratory Decree, Suit for— 
Miscellaneous Suits. 

[I. L. R. 14 Mad. 167 

See Hindu LAtY-- M arriage. 

[I. L. R. 14 Mad. 316 

See Jurisdiction op Civil Court — 
Religion. 

[I. L. R. 15 Mad. 355 

See Landlord and Tenant— Altera- 
tion of Conditions of Tenancy 
—Erection of Buildings. 

[I. L. R. 16 Mad. 407 

See Mahomedan Law— Custom. 

[I. L. R. 18 Calc. 448 

See Mamlatdars Courts Act, s. 4. 

[I. L. R. 14 Bom. 17 
[I. L. R. 15 Bom, 177 

See Parties— Suit by some of Class 
AS Representatives of Class. 

[I. L. R. 15 Bom. 309 

See Right of Way. 

[1. L. R. 17 Bom. 648 

■, Order refusing to set aside. 

See Appeal— Orders. 

[I L. R. 15 All. 8 

Suit for. 

See Limitation Act, 1877, Art. 120. 

[I. L. R. 13 Mad. 445 

Suit for and for declaration of right. 

See Valuation of Suit— Suits. 

[I. L. R. 17 Bom. 56 


INJUNCTION — continued. 

to restrain sale. 

See Mortgage— Power of Sale. 

[I. L. R. 17 Bom. 711 

(1) SPECIAL CASES. 

{a) Breach op Agreement. 

1. — Specific Belief Act (7 of 1877), es 20, 21, 

57 — Gontract Act {IX of 1872), s 39 — Contract 
for personal service — Contract for more than three 
years - Interim injunction.] I’he defendant signed 
an agreement in England with a Railway Company, 
whereby he contracted to serve the Company ex- 
clusively for four years in India under a penalty 
of £100. The defendant having come to India 
at the expense of the Company and served it for 
two years, left its service for that of another 
employer, alleging that he hail not been fairly 
treated by a locomotive superintendent ; 

that the defendant bad no right, to rescind the 
agreement, and the plaintiff Company was entitled 
to an interlocutory injunction restraining defend- 
ant from serving others on the terms that the 
plaintiff Company should consent to retain him 
in its employ. Madras Railway Company v. 
Rust. 

[I. L R 14 Mad. 18 

Gj) Execution of Decree. 

2. — Specific Belief Act (I of 1877), s. 56 (h) — 
Suit hy junior memhers of a tarivad — Injunction 
restraining execution of a decree obtained in a suit 

i against pla int ijfs' liarnaran] In a suit brought 
in a Subordinate Court by the junior members of 
a Malabar tavioiid against their harnavan and 
others, the plaintiffs prayed for a declaration of 
the iiraxma right of their tarivad in a certain 
devasom^ and for an injunction to restrain the 
de^'endants, other than the members of the plain- 
tiffs’ tar wad, from executing a decree of a District 
Court, passed on appeal from a Munsif’s Court, 
whereby certain lands o'f the devasoin were de- 
creed to he surrendered to them in the character of 
nralers : it appeared (I') that plaintiffs’ harnavan 
was a party to the suit in which the abovemen- 
tioned decree was passed; (2) that the plain- 
tiffs’ tarwad was otherwise entitled to the urainia 
riirht by adverse possession, if not immemorial 
title: — Held, that the injunction sought was not 
precluded by Specific Relief Act. s. 56 {h) ; and 
that the plaintiffs were entitled to the decree as 
prayed. Appu r. Raman. 

[I. L. R. 14 Mad, 425 

(c) Obstruction to Rights op Property. 

3 . — Right to have water carried off over 
neiglibouring roof — Party loall, right to huild on or 
continue — Eaterx projecting for more than thirty 
years over 7ieiglthouri7ig property — Damages^ suit 
for— Issues.] Where the plaintiff’s eaves had pro- 
jected over the defendants’ roof, which rested on a 
wall common between the parties, for more than 
thirty years, and the plaintiff had thus acquired 
a right to have the. water carried from his roof 
on to the defendants’ roof, and where the defend- 
ants raised the common wall and removed the 
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INJUNCTION— 

(1) SPECIAL CASES — concluded, 

{c) Obstruction to Eights of Property 
— oonchided, 

plaintiff’s eaves ; — Held, that the plaintiff was en- 
titled to^relief either by damages or injunction ; 
to determine which, issues were framed according 
to the state of the authorities and sent for the i 
findings of the lower Court. Nasarbhai Ahmed-, i 

BHAI U. BaDRUDIN. ] 

[I. L.'R. 16 Bom. 633 

I 

{d) Trade-Mark, 

4. — Infnngrment of patent — Label — Details 
different, but general similarity likely to deceive.l 
The plaintiffs sued the defendant for an infringe- 
ment of their label used on tins of aniline dye, 
which they imported into Bombay. The label 
covered the top of the tin, and bore upon it the 
picture of an elephant in the centre of a curved 
band ; the rest of the label being a combination 
in green, red and gold, representations, for the 
most part, of coins, medals, and tracing. The 
defendant was the agent in Bombay of Cassella 
& Co., of Frankfort. Prior to 1892, Cassella & 
Co. had imported aniline dye into Bombay in tins 
bearing a label, the chief feature of which was 
an elephant. Of that label, however, the plain- 
tiffs did not complain. But in January 1892, 
Cassella & Co. adopted a new label, also bearing 
the picture of an elephant, different in some 
respects from the picture on the plaintiffs’ label 
and with new surroundings, to none of which, 
taken separately, did the plaintiffs object, but 
they complained that in its general effect this new 
label was so similar to their trade-mark as to 
amount to a colourable imitation thereof, and to 
be likely to deceive purchasers: — Held, th.ni the 
plaintiffs were entitled to an injuTiction against 
the defendant. Per Sargent, C. J. : — The ques- 
tion in a case of this .description is not what 
would be the effect on brokers or even dealers in 
Bombay, but how the label would be likely to 
strike incautious or unwary purchasers, such as 
are to be found more particularly in the Mofussil. 
After a careful examination I cannot feel any 
doubt that the attenti* n of such purchasers would 
be arrested by the general effect of the label, and 
that notwithstanding such differences, as un- 
doubtedly exist in respect to the colour and size of 
the elephaub and in some other respects, they 
would regard the labels as symbolical of the plain- 
tiffs’ goods. The remarks of Lord Selborne in 
Johnston V. Orr Ewing, 7 Ap. Ca. 219, relied on. 
Per Starling,, J. : — it is quite possible for a label, 
no part of which is a copy of another label, to be 
a colourable imitation of that other label, and to 
be so like it in general appearance as to be likely 
to deceive purchasers. Badisohe Aniline, and 
Soda Fabrik v. Maneckji Shapurji Eatrak. 

[I. L. R. 17 Bom. 584 

INSANITY. 

Bee Hindu Law— Husband and Wife. 

[I. L. R. 13 All. 126 


mBEl^VlY-eoncluded. 

See Hindu Law— Inheritance— Divest- 
ing OP, Exclusion from, and 
Forfeiture of, Inheritance — 
Insanity. 

[I. L. R. 18 Calc. Ill 
[I. L. R. 12 All. 530 

See Malabar Law— Inheritance. 

[I. L. R. 14 Mad. 289 

— Penal Code, s. 81 - Confession by ganja smoker 
of murder of wife.'] The accused, who was a habi- 
tual ganja smoker, was charged with the murder 
of his wife and infant sou. In his confession he 
stated that he had killed his wife because she 
quarrelled with him and objected to go to another 
village where he propcised a change of home on 
account of their poverty ; he adhered to this 
statement when placed for trial before the Court 
of Session. The High Court held that this was 
not a plea of ^guilty on the charge of murder but 
an allegation of sudden provocation, and he 
ought to have been put on his trial in order that 
the Court might ascertain whether the provoca- 
tion was grave and sudden enough to prevent 
the offence from amounting to murder: — Held, 
{per Birdwood and Jardine, JJ..) that, unless 
the accused’s habit of smoking ganja had induced 
in him such a diseased state of rn'ind as to make 
him incapable of knowing the nature of his act 
or its criminality, s. 84 of the Penal Code did not 
apply in his favour. Quben-Empress v. Sakha- 
EAM. 

[I. L. R. 14 Bom. 564 

INSOLVENCY. Col, 

1. Assignments by Debtor ... 501 

2, Insolvent Debtors under Civil Pro- 

cedure Code ... .. 502 

See Attachment — Attachment of 
Person. 

[I. L. R. 20 Oalo. 874 

See Debtor and Creditor. 

[1. L. R. 16 Mad. 85 

See Right of Suit —Insolvency. 

[I, L. R, 16 Bom. 452 

, of plaintiff. 

See Decree — Alteration or Amend- 
ment OF Decree. 

[I. L. R. 16 Bom. 404 

, order dismissing petition of— 

See Appeal— Orders. 

[I L. R. 15 Mad. 89 

proceedings under Civil Procedure 

Code. 

See Receiver. 


[I. L. R, 15 Mad. 233 
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mSOIjYEl^OY-contmued. 

(1) ASSIGNMENTS BY DEBTOR. 

1, — Mortgage hy trading partnersliig) of all its 
assets lohen solrnit for adranees present and 
fntiore — Change of partners with continuanoe of 
mortgage liability — Validity of mortgage security 
If a trader assig^ns all his property, except oa 
some substantial contemporaneous payment, or 
substantial underbaking to make a subsequent 
payment, that is an act of insolvency, and is void 
against the creditors on his insolvency, simply be- 
cause nothing is left wherewith to carry on the 
business; whereas, if be receives such assistance, 
something is left to carry on the business. A 
trading partnership, before its insolvency, assigned 
by mortgage all its assets to a creditor, who 
simultaneously made a substantial advance to the 
firm, agreeing to make future advances : — Held, 
that the mortgage would have covered such assets 
of the then firm as were in existence at the time 
of the insolvency, and would nob have been void, 
as against the other creditors, and the Official 
Assignee, because the assistance was substantial, 
and the then solvent firm was not left by the 
assignment without means. Another question was 
raised upon the facts that, after the mortgage 
and before the insolvency, new partners entered 
the firm, and new stock-in-trade was brought in. 
The new partners were to be under the same 
liability to the secured creditors, the security con- 
tinuing with respect to the new firm and the after- 
acquired stock, as it stood with respect to the old. 
Held, that this arrangement did not invalidate the 
prior security, amounting, as it did, to a mere 
substitution of persons and goods at the time of 
the change. Also the incoming partners received 
substantial consideration ; for, although the obli- 
gation, under the former agreement with the old 
firm, for the rest of the advances, nob then made, 
was remitted, a new obligation was entered into 
that a sum of money should be provided, which 
was afterwards supplied. The incoming partners 
gob the benefit of a suretyship which the mort- 
gagees had entered into for the former firm. These 
were the considerations to the incoming partners 
at the time. As the original contract would have 
been, the new one was, valid against the Official 
Assignee. Khoo Kwat Siew r. Wool Tatk 
Hwat. 

[I. L. R. 19 Calc, 223 
[L. R. 19 I. A. 15 

2. — Assignment in fraud of creditors — Trans- 
feree in good faith and for value.] A transfer of 
property made to certain creditors fraudulently 
and in contemplation of the insolvency of the 
transferor is nob voidable at the suit of another 
creditor if the transferees were purchasers in good 
faith and for consideration. Gopal v. Bank op 
Madras. 

[I, L. R. 16 Mad. 397 

3 ^ — Mortgage to secure a barred debt since re- 
7 ieived — Frmululent preferenee— Voluntary titans- 
fer — Glvil Proeedure Code, ss. 314. 351.] On Isb 
January 1886 a partnership theretofore existing 
between A and B was dissolved and the deed of 
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IlSrSOLVENOy-co-7i^^:7i?^e^f. 

(1) ASSIGNMENTS BY 'D'SlBTOU—eo?ieluded. 

dissolution provided, i)iter alia, for the execution 
by B, on demand, of a mortgage on the planta- 
tion house (then subject to a subsisting mortgage- 
in favour of the Agra Bank) to secure the repay- 
ment of a debt due by the firm to the trustees of 
A’.? marriage settlement. A suit against the firm 
was pending at the date of the deed of dissolu- 
tion, and it was dismissed by the Court of First 
Instance and an appeal was preferred to the High 
Court. Before the appeal came on for hearing 
the debt to A\s trustees was barred by limitation, 
bub A by a letter consented to pay it. and the 
trustees demanded the execution of the mortgage 
as agreed on and oifere i to pay off the Bank. 
Shortly afterward'?, viz., in December 1888. the 
appeal came on in the High Court, which held 
that the appellant’s claim was valid and called on 
the Court of First Instance for a further fiudiug. 
On 2nd January 1889 ^ executed a mortgage of 
the plantation house in pursuance of the above 
agreement, and in June the trustees paid off the 
Bank. In April the High Court in the above 
appeal passed a decree for the appellant. In cou- 
sequeaoe of this decree B became involve! in 
pecuniary difficulties : iu October he found himself 
insolvent and ceased to carry on business, and in 
February 1 890 he applied under the Civil Procedure 
Code. s. 344, to be declared an iusolveub. His 
application was opposed by the holders of the 
High Court decree on the ground that the mort- 
gage of 2ad January 1889 had been executed with 
the object of defeating their claim : — Held, th.^t 
the exeoucion of the mortgage of January 1889 
afforded uo reason for rejecting the application 
under the Civil Procedure Code, s. 351, since it was 
supported by consideration and did not amount 
to an act of fraudulent preference, not being a 
voluntary transfer. Butcher v. Stead, L. R. 7 E. 
and I. Ap 839, followed. Brown v. Ferguson. 

[I. L. R. 16 Mad. 499 

(2) INSOLVENT-DEBTORS UNDER CIVIL 

PROCEDURE CODE. 

4. — Civil Procedure Code {Act XIV of 1882), 
Chap, XX, 5 -?. 344 — 360 — Discharge of insolvent — 
Future earnings of insolvent, goo we r of Court to 
compel payments out of, towards liquidation of 
debts.] The function of the Court, acting under 
Chapter XN of the Code of Civil Procedure, is to 
compel insolvent-debtors to pay their debts if it 
can, either by its compulsory process, or, where 
that cannot be used, by withholding from them, 
when it has the power of doing so, the relief bO' 
which they might otherwise be considered entitled. 
The granting of an order of discharge under that 
Chapter is to a certain extent discretionary with 
the Court, and if the Court be of opinion that an 
insolvent may reasonably be expected to possess an 
income accruing during the time of bis insolvency 
and likely to continue, even if such income be 
from sources such that it could nob be attached, 
it ought very seriously to consider whether under 
such circumstances it ought to exercise its power 
to discharge the insolvent, and nob rather stay its- 
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INSOLVENOY— 

(2) INSOLVENT-DEBTORS DNDBR CIVIL 
PROCEDURE CODE — continued. 

hand and require him as a condition ot such dis- 
charge to satisfy it by payments on account of his 
debts, th/it he really desires, so far as he can. 
honestly to discharge the debt that he owes. A 
Gyawal, who was in receipt of a very considerable 
income, derived from offerings made by pilgiiius, 
applied to be declared an insolvent under the 
provisions of Chapter XX of the Code of Civil 
Procedure. He was opposed by a judgment- 
creditor, who, i)iter alia, contende i that the insol- 
vent should be compelled to contribute out of his 
income towards the payment of his debts. The 
Court finding that there were no assets, and hold- 
ing that such income was not property capable of 
being attached, and that it had no power to order 
an insolvent to pay anything out of future earn- 
ings towards the discharge of his debts, declared 
the applicant an insolvent and granted him his 
discharge : -/icAZ. that the Court had power to 
withhold the discharge until the insolvent had 
satisfied it, by payments on account of his debts, 
that he really desired to discharge his debts, and 
that, under the circumstauces of the case, both 
having regard to the fact that the inquiry into the 
estate of tlie insolvent had been insufifieient, and 
to the fact that he was in a position to coutribute 
out of his . income towards the payment of his 
debts, the order wuis wroug and should be set aside. 
Poona Lal v. Kanhaya Lall Bhaia. 

[I. L. U. 19 Calc. 730 

5, — 01 cd Procedure Gode. .ss 850, 359 -Pro- 
cedure in cane of dlehone^t applicant— Powers of 
Court^ A Court is competent to t ke action 
under s. 359 of the Civil Procedure Gode at the 
iustauce of a creditor, after the hearing under 
6. 350 has determined, When once any of the 
frauds referred to in clauses (up, (5) or (c) 
of s. B59 have been proved at a hearing under 
s. 360, the Court must under s. 859 either it- 
self pass sentence on the applicant who has 
committed such frauds, or must send him to a 
Magistrate to be dealt with according to law. 
The Court has no option to decline to adopt eitiier 
of these courses. In acting under s. 359, the 
Court does not re-try the questions of fact decided 
by it at the hearing under s. 350. but has to pro- 
ceed upon the findings come to at that hearing. 
An applicant for a declaration of insolve icy who 
does not avail himself of his right of appeal 
from the order rejecting his application, is con- 
cluded by the findings of fact at the hearing 
under s. 350, and cannot afterwards question 
them. Per Straight, J — Ic is desirable that 
an application under s. 359 should be made im- 
mediately, or as soon as possible, after the hearing 
under s. 350. but a delay of some mouths will 
not make the application unentertainaole. Kadir 
Bakss V, Bhawani Prasad. 

[I, L. R. 14 All. 145 

6, — Oivil Procedure Code, s. 351 — Exeentlon of 

A decree-holder in respect of whose judg- 
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INSOLVENCY— 

(2) INSOLVENDDEBTORS UNDER CIVIL 

PROCEDURE OGXy^—eoncluded. 

ment-debtor an order declaring him insolvent and 
appointing a receiver has been passed under s. 351 
of the Code of Civil Procedure, and whose decree 
has been p’aced on the list of the judgment- 
debtor’s schedule debts cannot, yarl pfassu with 
the proceedings in insolvency, go on executing 
his decree in the ordinary way atraiiist that judg- 
ment-debtor. Badal Slngli v. Birek. L L R 15 
Calc. 762, and Ahdool llalini'in v. Beliarl Purl, 
I. L. R. 10 AIL 191, distinguished. Gahri Datt 
■i\ Shankar Lal. 

[I. L. R, 14 All. 358 

INSOLVENT ACT (11 AND 12 VXGT.. c. 21). 

See PAKTiii.s— P arties to Suits -Offi- 
cial Assignee. 

[I. L. R. IS Calc. 43 

•, S. 7. — 'Vesting order In Insnlrcnci/, effect of 

— Application for attachment and for rateable 
distribution of sale-proceeds— Cloll Procedure Gode, 
ss. 295 and 622.] A debtor Uiiainst whom seve- 
ral decrees had been passed, filed his petition in 
the Insolvent Court at Madras, and the usual vest- 
ing order wuls made. One of the decree-holders 
had already attached property of the insolvent 
and had obtained an order for sale in a District 
Court, and now another decree-holder applied to 
the same Court in execution of his decrees for 
the attachment of other property, and for rateable 
distribution of the proceeds of the sale to be held 
in execution of the attachment already made. 
The District Judge held that the vesting order 
was a bar to both of these applicatious : — Held, 
(1) that the o:der rejecting- the application for 
fresh attachment was right ; (2) that the order 
rejecting the application for rateable distribution 
was wrong, and that the High Court had power to 
set it aside on revision under Civil Procedure Code, 
s. 622. Viraraghava y. pAUAsUiiAMA. 

[I. L. R. 15 Mad. 372 

, s 9 

See Hindu Law— Joint Family— Debts 
AND Joint Family Business. 

[I. L. R. 14 Bom. 189 

1. — 3. 9. — Trader beyond jurisdiction carrying 
on business by gomasta wltlbln jni'isdictlon — '* De- 
parture'" — •• intent." ] JD, resident in Aziingunge, 
carried on business as a banker and money-lender 
in (amongst other places) Calcutta through his 
gomasta P, who carried on the biisiuess on the 
second storey of the business premises, having his 
residence on the third storey, the whole of the 
premises belonging to D. B having gone away 
on pilgrimage, the Calcutta business became in- 
volved, and on the 6th February 1893 P stopped 
payment and retired to the third storey, but was 
accessible to all creditors either in the office where 
business was usually carried on, or in the private 
room on the third storey. Upon such stoppage 
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INSOLVENT ACT (11 AND 12 VICT., c. 21), 

S. 9 — continued. 

of payment telegrams were sent to D, who hurried 
back to Calcutta, and reached it on 11th February, 
and took iip his quarters in the same premises, 
and subsequently had several meetings with his 
creditors \~Held, that such stoppage of payment 
was not an act of insolvency within the meaning 
of the Insolvent Act. and that the retirement of 
P to his rooms on the third storey wa.s not a 
departure with the intention to defeat and delay 
the creditors of D. Held, further, that a departure 
such as is made an act of insolvency by s. 9 of 
the Act is a departure by the debtor personally, 
and cannot be committed by any other person on 
his behalf. Such departure must be his departure, 
and the intent to depart must be proved to be his 
intent. Moreover, a man cannot commit an act 
of insolvency by an act of his agent which he 
has not authorised, and of which act he had no 
cognisance. In re Ilurruek Chand GoUcha, I. L. 

R. 5 Calc. 605, dissented from. Per Pi&OT. J. — 
Under the circumstances no special powers or 
position ought to be attributed to P, wdio was 
merely an ordinary managing gomasta, re 
Dhukput Singh. 

[I. L. R. 20 Calc. 771 

2.— s. 9 and s. ^2.— Petitioning credit07''s debt 
— Joint debt — Memhers of Hindu joint family 
carrying on Imsiness — Partners in trade.^ A 
trader in Madras made a promissory note in the 
joint names of two merchants, trading together as 
members of an undivided Hindu family, on 
which Rs .527 were due. On a petition by the 
holders of the note to have the maker adjudicat- 
ed an insolvent : — Held, that the petitioning cre- 
ditors’ debt was sufficient to support the petition, 
they being " persons being a creditor to the 
amount of Us 500 ” within the meaning of s. 9. 
read with s. 92 of the Insolvent Act. Qurpre — 
Whether members of a joint Hindu family carry- 
ing on business are not partners in trade within 

S. 9, cl. 2. Ex PARTE UaGAVALOO CHETTI. In 
RE Rangiah Chetti. 

[I. L R. 15 Mad. 356 

, S. 39. — Mutual credit — Heljt.'] A “mutual 

credit” within the meaning of s. 39 of the In- 
solvent Act must in its nature terminate in a 
debt. Miller t. National Bank of India. 

[I. L. R. 19 Calc 146 

^ s. 47. 

See s. 61. 

[I. L. R. 13 Mad 160 

, s. 40. — Agreement of commission — Cesser 

of interest on filing of 2 )etithm.'] By a document 
styled an “ agreement of commission ” the execu- 
tant acknowledged the receipt of a loan and 
bound himself to pay commission thereon at the 
rate of 10 per cent, per month and to repay the 
principal in two year.s and nine months. It 
appears that the so-called commission was in the 
nature of interest, and was fixed at a high rate, 
because the debtor was expected to obtain the 


( 506 ) 

INSOLVENT ACT (11 AND 12 VICT., c. 21), 

S. 40 — continued. 

lease f f a forest and to derive large profits there- 
from. The debtor filed hi.s petition in the InsoL 
veucy Court on l.-^b September 1881 \—Held, that 
the creditor was not entitled to a dividend in 
respect of commission claimed to have^ accrued 
due after that date. Subbarayalu t. Rowland- 
son. 

ri. L. R. 14 Mad. 133 

, s. 50. 

See Bail. 

[i. L. R. 17 Bom. 334 

1. — S. 50. — Imprisonment of insol rent on Grimi’ 
nalside — False entries in honh^ — Fraudulent prefer- 
ence — Fraudul ent tran.sfei-s — Warrant, illegality 
of— Co^iccalment of property.'] S 50 of the In.=?oi- 
vent Act provides a punis^hmeut by way of penalty, 
and before an insolvent can be punished under 
that section, he must be shown by legal evidence 
to have committed, on some specific occasion, one 
or other of the offences enumerated in that section. 
A law of this kind, the intention of which is to 
punish, should be administered as the criminal 
law is administered, that is to say specific offences- 
should be charged, not technically specific in the 
sense of a specific form of indictment, bub the 
Court and the insolvent and all concerned should 
know what offence the insolvent is being tried 
for; and the evidence should be directed to the 
proof of that offence, so that the accused may be 
in a position to produce evidence to rebut the 
charge of that offence; and the Judge should 
specifically find what offence the insolvent ha.s 
been guilty of : and in his judgment and order and 
in the warrant ic should appear what the insolvent 
has done A warrant committing an insolvent to 
jail for offences under s. 50 of the Insolvent Act, 
including, amongst the offences for which he is 
committed, an offence not contained in that 
section, is invalid. In the Matter op Rash 
Behary Roy y. Bhugwan Chgnder Roy. 

[I. L. R. 17 Gale. 209 

2. — S. 60. — Lower Burma Courts Act (XI of 
1889). ss. ^Oand 69, els. (h) and (c)— Criminal case,'] 
A petition presented to the Special Court under 
s. 50, cl. (5) of the Lower Burma Courts Act, by a 
person considering himself aggrieved by an order 
of the Recorder, sitting as Insolvency Commission- 
er. made under s. 50 of the Insolvent Act, comes 
before the Special Court as a criminal case, and is 
therefore to be dealt with in case of difference of 
opinion between the members of the Special Court, 
under s. 69, cl. (o) of the Lower Burma Courts Act. 
The punishment which can be awarded under s. 50 
of the Insolvent Act is a punishment for some- 
thing which the person to be punished has done, 
and is not inflicted in order to compel him to do 
something in the future, and the case in which it 
is inflicted is therefore a criminal case. Bash 
Behary Boy v. Bhugwan Chunder Boy, I. L. R, 17 
Calc. 209, followed. Yeo Swee Cho'on v. Char- 
tered Bank op India, Australia and China. 

[1. L. R. 19 Gale. 605 
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3. — s. 50 and s. 51 — Conduct of insolvent 
amounting to offences within ss. 50, 61 — Conduct of 
Insolvent considered with reference to the followmg 
charges filed against him by ojoposing creditors, viz., 
recUess ^speculation ; contracting debts 7vlthout 
reasonable expectation of paying them; miseonduct 
'ill contracting debts; concealment of property; 
obtaining forbearance bg false representations ; 
contracting debts by false pretences ; undue gy refer- 
ence.] The insolvent had for many years carried 
on business in Bombay as a merchant. His firm 
(Messrs B. and A. Horraarji) had been established 
in 1850 by his uncle and father. On the death of 
the latter in 1882 the insolvent was left the sole 
surviving partner, and from that time until his 
failure he carried on the business alone. The 
failure took place in April 189 1, and on the 
tst May 1891, he was adjudicated an insolvent. 
His liabilities were stated to be lls. 17,98.591 ; his 
g'ood assets Rs. 5, 13.903. and his doubtful assets 
lis. 60,011. His discharge was opposed by six banks 
in Bombay with which he had had dealings. The 
grounds of opposition were as follows: — (1) Reck- 
less speculation ; (2) contracting debts without 
any reasonable expectation, at the time when the 
same were contracted, of paying the same; (3) gross 
misconduct in contracting debts ; (1) concealment 
of property ; (£) obtaining forbearance from the 
opposing creditors by making false representations 
to them ; (6)_ contracting debts by means of false 
pretences ; (7) fraudulently and with intent of 
diminishing the sum to be divided among his cred- 
itors, or of giving an undue preference to credit- 
ors, having discharged a debt due by the insolvent. 
It appeared that down to the end of 1889 there 
was nothing in the dealings of the firm to which 
objection could be taken. In the first hale of the 
year 1890 the insolvent must have sustained heavy 
loss, as his mercantile assets over liabilities which, 
on the 31st December 1889, were Rs. 5,50,791, were, 
on the 30th June 1890, reduced to Rs. 2,29,612 
The charges, kovsrever, against the insolvent were 
based upon his conduct subsequently to the latter 
date,^ On that day (30thL June 1890) the insolvent 
nominally possesse 1 four lakhs of rupees, tlie sale- 
able value of which was about 2^ lakhs. With his 
finances in this state the insolvent speculated in 
exchange, and in six mouths {viz., before the 31st 
December 1890) he Iiad lost his four lakhs of 
nominal capital, and 19 or 23 lakhs of rupees be- 
sides. The Court held (1) As to the first ground 
of opposition, that the insolvent was guilfcy of 
lash and reckless speculation, This, however, was 
not an offence within the meaning of s. 61 of the 
Indian Insolvent Act (11 and 12 Vic, c. 21). When 
the insolvent entered into the contracts which had 
lesulted in the loss he had a fair capital, and 
though his speculations were excessive in amount 
he had a fairly reasonable expectation that there 
would not be such a fall in exchange as would 
more than absorb his assets. (2) As to the second 
and third grounds of opposition, that they were 
proved in respect of the insolvent’s transactions 
sutosequently to December 1890, and that theiusol- 
of gross misconduct in contracting 
debts, having no reasonable or probable expecta- 
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tion, at the time when they were contracted, of 
paying them, and that his conduot fell within 
the purview of s, 51 of the Insolvent Act. In 
December 1890 the insolvent was bankrupt to the 
extent (at ail events) of over 16 lakhs, and had on 
hand large forward conbracts which then showed 
a further probable loss. In that position he entered 
into further large speculative sales of exchange. 
He had then no assets with which to meet any loss. 

1 (3) As to the fourth ground of opposition, that 
it was proved. (4) As to the fifth ground of op- 
position, that it was not established. On the i8Dh 
April 1891 the insol v^nt called a meeting of 
creditors and laid a not very candid or truthful 
statement of his affairs before them. Nothing 
was then arranged, and the meeting was adjourn- 
ed for a week, in order that a committee should 
examine the insolvent’s position, &g. It was 
understood and arranged that in the meantime no 
steps should be taken against the insolvent, and 
that lie should keep his affairs in statu guo. The 
insolvent, however, swore that he understood he 
was to make no large payments, but that he was 
to keep the firm going. Daring that week the 
insolvent paid Rs. 3,ly3 due on a bill to one of 
the banks and Rs. 472 on re-draft account, a few 
insignificant current expenses and Rs. 1,000 to his 
solicitors, who were preparing a trust-deed to be 
carried before the creditors. The Court was of 
opinion that the conduct of the insolvent in mak- 
ing these payments did not amount to the offence 
charged in the fifth ground of opposition, viz., ob- 
taining forbearance from the oppo.siug creditors 
by making false representations to them. (5) As 
to the sixth ground, that it was not established. 
On the 14th March the insolvent in answer to 
enquiries had assured the Manager of the Char- 
tered Bank that his firm was quite sound and 
solvent, it being then to his knowledge hopelessly 
insolvent. On that day the Manager accepted the 
insolvent’s bills for 4i2o,000 for which security was 
given, and subsequently the insolvent sold one of 
his own bills for £10,000 to the Bank, i his, how- 
ever, was in pursuance of a previous contract. The 
evidence of the Manager showed that it was be- 
cause of this contract, aud not because of the false 
representation of the insolvent, that he purchased 
the draft for £10 000. The Court was of opinion 
that the transaction did not come within s. 50. 
(6) As to the seventh ground (undue preference), 
that it was not proved. On the 16th April 1891, 
the day but one before the insolvent held a meet- 
ing of his creditors, he sent Rs. 5,000 to Messrs. 
Elliott & Sons in England. That firm had accepted 
bills of the insolvent which he was bound to take 
up, but the earliest did not fall due until the 20bh 
May 1891. His practice had been to remit money 
a day or two before bills became due. The Court 
was of opinion that the transaction was not an 
undue preference within s. 60. It was no doubt 
a voluntary payment, but it was not shown to be 
a fraudulent discharge of a debt within the sec- 
tion.^ A mere voluntary payment of a debt is not 
within the purview of the section. Such a pay- 
ment must be fraudulent and must be made with 
the intent of diminishing the sum to be divided 
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amongst creditors, or of giving an undue prefer- 
ence to anj of the creditors. From the mere fact 
of a voluntary payment fraud of a penal nature 
cannot be inferred. Here nothing more was 
proved than a voluntary payment by a man in 
insolvent circumstances. The insolvent knew he 
was in difficulties, but was of so sanguine a nature 
that he believed he could surmount them, and so 
Es. 5,000 were sent rather with a vie^ to keep up 
his English connection than with the fraudulent 
intent of giving an undue preference. Where an 
undue preference is made penal the Court must 
foe satisfied that the guilty iiitention necessary to 
constitute the offence existed in the mind of the 
insolvent, and ought not to assume it unless the 
circumstances point to no other probable conclu- 
sion. The release by an insolvent of a debt due 
to him without receiving payment would un- 
doubtedly fall withiu the scope of s. 50 of the 
Insolvent Act In the matter of Hormarji 
Ardesir Hormarji. 

[I. L. R. 17 Bom. 313 

, s. 51. 

See s. 50. 

[I. L. R. 17 Bom. 313 
See Arrest— Civil Arrest. 

[I. L. R. 13 Mad. 150 

y s. 51 and s. 47 — Gommhsioner ui ImnU 

%'encij, 2 ^ 0106 '}' of — Committal to jail.] The Com- 
missioner in Insolvency committed an insolvent 
to jail' by an order under s. 51 of the Insolvent 
Act: by the Full Bench, that an order 

made under s. 61 of the Insolvent Act is a final 
order : and a Commissioner in Insolvency has no 
power under that section to commit an insolvent 
to jail, but must leave the excepted judgment- 
creditors (if any) to their ordinary remedies for 
the time mentioned in the order. jVixon v. 
Chartered Mercantile Baiih. I. .L. R. 8 Mad. 97, 
overruled. Samarapuri v. Parry and Co. 

[I. L. R. 13 Mad. 150 

, ss. 72, 73 ~A 2 )i)eal— Limitation — Ed- 

deuce, '\ Certain creditors of an insolvent appeal- 
ed against an order declaring him entitled to his 
personal discharge. The appeal time expired 
during the vacation of the Court, and the appeal 
petition was presented on the day when the Court 
re-opened. During the insolvency proceedings 
evidence was not recorded under s. 72, and the 
appellant sought on appeal to use the Commis- 
sioner’s notes of evidence : — Held (1) that the 
appeal was not barred by limitation ; (2) that it 
was not competent to the Court to refer to the 
Commissioner’s notes. Abdool r. Mahamed. 

[I. L. R. 14 Mad. 404 

1.— 3 . 73. — Appeal by insolvent — -Insolvent con- 
victed and sentenced to imprisonment under s. 50 
of the Insolvent Act — Power of High Court to ad- 
mit insolvent to bail pending appealh\ A insolvent 
was convicted by the Insolvent Court of an 
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offence under s. 50 of the Insolvent Act (Stat. 
11 and 12 Viet, c. 21), and sentenced to im- 
prisonment. Under s. 73 of the Act he appealed 
against the decision and sentence of the Insol- 
vent Court and applied to be admitted ^to bail 
pending the hearing of his appeal; — Held, re- 
fusing the application, that the High Court had 
no power to admit him to bail. In the matter 
OP Hormarji Ardesir Hormarji. 

[1. L. R. 17 Bom. 334 

2. — S. 73. — Practice — Appeal from an order 
of adyudicaticn — Pespotident on record withdraw- 
ing from appeal — Other creditors allowed to 
ajjpear in appeal as respondents although not 
named on the record — Costs of Official Assignee.'] 
An order was made by the Insolvent Court adjudg- 
ing H an insolvent on the petition or certain of 
his creditors. 11 r^ppealed against the order, the 
petitioning creditors being the respondents named 
on the record. "When the appeal came on for 
hearing, the said respendents did not appear, and 
it was alleged that the appellant had settled 
with them, in order to induce them to withdraw 
from the appeal. Another creditor, whose name 
was in the insolvent’s schedule, thereupon applied 
to be heard in the appeal in support of the order 
of adjudication, and if necessary that his name 
should be entered on the record as respondent. 
The Court granted the application. The Official 
Assignee is entitled to his costs of appearing in 
an appeal against an order of adjudication. IN 
THE MATTER OP HarOON MAHOMED. 

[I. L. R. 34 Bom. 189 

, s. 92. 

See S. 9. 

[I. L. R. 15 Mad. 356 

INSPECTION OF DOCUMENTS— CIVIL 

CASES. 

See Pr actice— Civil Cases - Inspection 
AND Production op Documents. 

[I. L. R. 20 Calc. 587 

1. — Discovery — Affidavit of documents when 
there are several ydalntiff^s, some of whom are in 
England — Practice — Privilege — Grounds of prici- 
lege.] Where there are several plaintiffs, all of 
them must join in making the affidavit of docu- 
ments, unless some specific reasons to the contrary 
are shown. The fact that some of the plaintiffs 
reside in Englafid is no reason why they should 
be excused from making such affidavit. Docu- 
ments which contain the purport of interviews 
with, and of advice received from, the plaintiffs’ 
solicitors and counsel as to the plaintiffs’ position 
in regard to their said claim and as to the steps 
to be taken thereto, are privileged. Documents 
which record the steps taken by the plaintiffs 
from time to time in prosecuting their claim 
against the defendant, are not privileged. Opi- 
nions upon, or steps taken in reference to, a suit 
in which plaintiffsj and defendants are putting 
forward opposing contentions, cannot be said to 
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relate solely to the case of the plaintiff, and are 
not privileged. R^rib i\ Shivshankae Gopalji. 

[I.L. P. 15 Bom. 7 

2. — JjlsGOvery — Co-defe7idanis — Insjwctl on gra nt- 
ed to defendant against co-defendant d\ A defend- 
ant may obtain discovery or inspection as against 
a co-defendant if the latter can be regarded as an 
opposite party. The plaintiff sued to set aside a 
mortgage made by his uncle (defendant No. 3) 
to defendants Nos. 1 and 2, alleging that shortly 
after he (the plaintiff) had attained his majority 
he had been induced to join in the mortgage by 
the undue influence and threats of his uncle 
(defendant No. 3), who represented that the 
money to be raised by the mortgage was required 
to pay off the debts of the plaintiff’s father. The 
plaintiff further alleged that he had received 
none of the money, and that no money had been 
paid by defendants Nos. 1 and 2 to the third de- 
fendant in his presence. Defendants Nos. 1 aud 2 
took out a summons against tne third defendant 
for inspection of certain account books and docu- 
ments. It was objected that no question was 
raised in the suit between the third defendant 
and defendants Nos. 1 and 2, and that, conse- 
quently, under s. 131 of the Civil Procedure 
Code (XIY of 1882). the latter were not entitled 
to inspection : — B.dd^ that inspection must be 
given. It was possible that not being able to set 
aside the mortgage as regarded himself, the third 
defendant was colluding with the plaintiff. Un- 
der the circumstances he might be considered a 

partj opposite ” to the first two defendants, al- 
though eventually the Court might not be able to 
make any order between bini aud them, Anand- 
RAO VlTHAL r. BtJDRA MaLLA. 

[I. L. R. 17 Bom. 384 

3. — Discovery — Documents of title, refusal to 
joroduce — it for ejectment.'] The plaintiff sued 
to eject the defendant from certain pieces of land 
belonging to him, being portions of a passage 
upon which the defendant had encroached- In 
his written statement the defendant denied the 
plaintiff’s title and stated that he would rely on 
certain deeds set forth in a schedule annexed 
thereto. In his affidavit of documents subse- 
quently filed he objected to produce the deeds for 
the plaintiff’s inspection on the ground that they 
related solely to his own title to the land in dis- 
pute, and did not in any way tend to prove or 
support the title of the plaintiff thereto : — Held, 
that the defendant was entitled to refuse produc- 
tion of the deeds The Court could not go behind 
the defendant’s affidavit of documents. Yikayak- 
RAO Dhundiraj V. Narotam Anandji. 

[I. L. R, 17 Bom. 581 

INSPECTION OF DOCUMENTS- CRIMI- 
NAL CASES. 

Orimiml Procedure Code {Act X of 1882), 94 — 

Simmons to produce document or thing,] A com- 
plaint having been preferred against an accused 
for criminal breach of trust with reference I 
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(amongst other items) to a sum of Rs. 1,77,131-1-2, 
which sum was, in an enquiry held by the Chief 
Presidency Magistrate, proved to have been paid 
to the accused in seventeen notes of rupees ten 
thousand each (the numbers of which were identi- 
fied) and the remainder in small notes and cash ; 
the accused in cross-examination, for his own 
purposes, proved that fifteen of these notes were 
still in his possession ; whereupon an application 
was made, under s. 94 of the Code, for a summons 
on the accused, directing the production of these 
notes. This application was refused. Subsequent- 
ly the accused, through a third person, cashed five 
of these notes, whereupon a second application 
was made, under s. 94, by the prosecution for the 
production of the notes or their proceeds as 
against accused and such third person. The 
Magistrate granted summonses on the accused and 
on such third person for the production of ten 
notes, but declined to grant a summons for such 
third pensom for the proceeds of the five notes 
cashed. The accused produced five of these notes 
which were in his possession or power ; the third 
person, however, stating that he had in his power 
five of the^ notes mentioned in the summons, 
claimed a lien on the same, and the Magistrate 
thereupon refused to make any order on him. The 
Magistrate (a rule having been obtained against 
him, calling on him to show cause why^his order 
should not be set aside, and why the notes or the 
proceeds thereof in the hands of the third person 
should not be produced) stated in his explanatory 
letter that he entertained doubts as to his power 
to compel such third person to produce the five 
notes, inasmuch as a lieu had been claimed on 
them, and that he was of opinion that the proceeds 
of the notes cashed, not being specific objects, did 
not come within the purview of s. ^i'.—ileld', the 
Magistrate’s order must be set aside. In the 
MATTER OF ThE NiZAM OP HYDERABAD V. 

Jacob. 

[I. L. R. 19 Calc. 52 
INSPECTOR, MUNICIPAL. 

See Public Servant. 

[I. L. R. 13 Mad. 131 

INSTALMENTS. 

See Decree Payable by Instalments. 
INSURANCE. 

See Carriers. 

[I, L. R. 19 Calc. 538 

, Policy of. 

See Stamp Act, s. 8, Cl. 15. 

See Carbibes. 

[I. L. R. 18 Calc. 427, 620 

INTENTION AS EVIDENCED BY CON- 
DUCT. 

See Estoppel-Estoppel by Conduct. 

[I, L. R. IS Calc. 341 
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INTEREST. 

Col. 

1. 

Miscellaneous Cases 

.514 


(a) Money lent 

514 

2. 

Omission to stipulate for or stipu- 



lated time has expired 

514 


(a) Decrees 

514 


(b) Contracts 

614 

3. 

Stipulations amounting to Penalties 

51G 


See Decree— Alteration or Amend- 
ment OF Degree. 

[I. L. R. is All. 121 

Decree— Construction op Decree 
— Mortgage. 

[I. L R. 20 Calc. 279 

Sec Mortgage — Accounts, 

[I. L. R. 15 Mad. 290 
[I.L. R. 14 Bom. 113 

See Mortgage — Construction op 
Mortgages. 

[I. L. R. 17 Bom. 425 
[I. L. R, 14 Mad. 477 

See Mortgage— Potter op Sale. 

[I. L.R. 16 Bom. 141 

See Partnership. 

[I. L. R. 18 Calc. 616 

See Practice-Civil Cases— Sale by 

llEGISTRAE. 

[I. L. R. 21 Calc. 568 
See Valuation op Suit— Suits, 

[I. X.. R. 17 Bom. 41 

Agreement to pay— 

See Contract— Construction of Con- 
tracts. 

[I. L. R. 17 Bom. 457 

• on mesne profits. 

See Execution op Decree — Orders 
AND Decrees op Privy Council. 

[I. L. R. 15 Mad. 203 

Rate of— 

See Hindu Law— Alienation— Alien- 
ation BY Father. 

[I. L. R. 20 Calc. 32S 

See Hindu Law— Alienation — Aliena- 
tion BY Widow — Alienation 
for Legal Necessity. 

[I. L. R. IS Calc. 311 

See Hindu Law— Usury. 

[I. L. R. 15 Bom. 84, 625 

See Insolvent Act, s. 40. 

[I. L. R. 14 Mad. 133 


INTEREST — continued. 

See Limitation Act, 1877, Art. 116. 

[I. L. R. 19 Calc. 19 

See Limitation Act, 1877, Art. 148. 

[L L. R. 14 Bom. 113 

(1) MISCELLANEOUS CASES. " 

(rt) Money Lent. 

1. — Interest on money lent according to contract^] 
Interest) on money lent wa.s contracted to be pay- 
able, "ei^en if a suit should be instituted,” at 
the rate fixed for the period for which the money 
was lent: — Held, that interest must be decree! 
at this rate, according to the contract, down to 
the institution of the suit. Ealgobind Das r. 
Narain Lal. 

[I. L. R. 15 All. 339 
[L.R. 20 I. A. 116 

(2) OMISSION TO STIPULATE FOR OR 
STIPULATED TIME HAS EXPIRED. 

{a) Decrees. 

2. — Decree for sale In suit ly yulsne mortgagee 
— Date agreed on in mortgage — Act XXIIl of 
1861, s. l()—Ch'il Procedure Code, s. 200.] Upon 
a claim by a puisne mortgagee to redeem prior 
incumbrances and in the alternative for a decree 
ordering the sale of the property mortgaged, the 
sale was decreed, with application of the purchase- 
money to pay incumbrances in their due order, 
and with redemption by the plaintiff of a prior 
mortgagee who was to have an option to redeem. 
As regards the Court’s power to regulate the in- 
terest, held, that although, in the decree for 
sale, the rate of interest on the debt, payable to 
the mortgage decree-holder, was reducible from 
the date of the decree from the rate stipulated, 
to the Court rate, an order to that effect could 
only be made for the benefit of the judgment- 
debtor, as a party to the suit. The plaintiff, 
seeking to redeem a mortgage prior to the suit, 
must pay the interest as the rate agreed upon in 
tlie mortgage; there being no authority, either 
under s. 10 of Act XXIII of 1861, or under the 
Civil Procedure Code, s. 200, to reduce it to the 
Court rate. Umes Chunder Sircar v. Zahur 
Fatima. 

[I. L.R. IS Calc. 164 
[L. R. 17 I. A. 201 

(h) Contracts. 

3 . — Achnoidcdgment to prevent debt being barred 
— Bate of interest from date of acJmoioledg me nt.2 
In reference to a debt carrying interest) at a 
certain rate, the debtor gave- to the creditor, on 
the approach qf the date when the debt would 
have been barred by limitation, an acknowledg- 
ment to prevent that from occurring : — Held, that 
tjhe acknowledgment, being intended only for the 
purpose of eluding the law of limitation, had nob, 
by any novation of the contract, given to the 
creditor a right, in the absence of special stipula- 
tion to the contrary, to claim interest at a rate 
higher than that wnich the debt had borne down 

17 
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(2) OMISSION TO STIPULATE FOR OR 
STIPULATED TIME HAS EXPIRED— 


(h) Co'^T'RXCTB—co7itimied. 


to the <Iate when the ncknowledgment was made, 
Tanjoi^e Ramachaedra Rau i\ Vellyanadan 


PCKNUSAMI, 


[I. L.R. 14 Mad. 258 


[L. R. IS I. A. 37 


4, — Mortgtige-l)ond —Interest j^ost diem — Darn- 
— Bo 7 id.] Interest j^ost diem on a mortgage- 
bond for a term certain and containing no express 
provision as to the payment of diem interest 
is nothing else than damages for the breach of a 
contract. Such interest cannot be regarded as a 
mere continuance of the ad diem interest due on 
the mortgage-bond, and, as such, as forming an 
integral part of the mortgage-debt, nor even as 
resembling such interest and forming a charge” 
upon the property, though nominally damages. 
In respect of 2}03t diem interest given by way of 
damages, no distinction is to be drawn between 
simple bonds and mortgage-bonds. Hlansad All 
V, Gulab Ghand, I. L R. 10 All. 85 ; and Bhagwant 
Single V. Baryao Singh, I. L. R. 11 All. 416, follow- 
ed ; Gooh Y. Foiolei\ L. R. 7 H. L. 27 ; Bishen 
Bayed v. Xldlt Naraln, I. L. R. 8 All. 486 ; and 
Bajpati Singh v. Kesh Narabi Singh, Weekly 
Notes, 1890, p. 149, referred to. NlWAS Ram Pakde 
V. Udit Naeaik Misr. 

[I. L. n, 13 All. 330 


5. — Moi'tg age-bond — Interest at rate stated in 
bond — Discretion of the Court — Glrll Procedure 
Code{_ActXIVof\%%^),s. 209 — Transfer of Pro- 
perty Act, s. 86.] The terms of s. 86 of the Trans- 
fer of Property Act exclude the discretion con- 
ferred on the Court by s. 209 of the Civil Procedure 
Code in cases coming under the Transfer of Pro- 
perty Act, Mangniram Marwari v. Dlioiotal Roy, 
1. L. R. 12 Calc. 6.59. distinguished. Alangniraui 
Marwari y. Bajpati Koeri, I. L.R. 20 Calc. 366 note, 
approved. Section 86 of the Transfer of Property 
Act binds the dourt to give a decree at the rate 
of interest provided by the mortgage if it be a rate 
to which no valid legal objection can be taken ; 
that interest must be so computed down to the day 
hxed by the Court, according to the terms of the 
2nd paragraph of the section, that i.s, the day 
being one within six months from declaring in 
Court the amount due. The amount to be declared 
due is the amount due for principal and interest 
on the mortgage, including interest at the rate 
provided by the mortgage-deed up to the day so 
fixed ; it is the same whether it be ascertained on 
an account being taken by the order of the Court, 
or be ascerrained by the Court itself. Surya 
NauaIx Sikgh V. JoGENORA Narain Uoy Chow- 
DHURY. 

[I. L. R. 20 Calc. 360 

Maqniram Marwari v. Rajpati Koeri. 

[1, L. R. 20 Calc. 366 note 

6. — Interest Act (XXX II of 1839) — Interest on 
mortgage money — Transfer of Property Act (I r 
gf 18S2), s. Charge 07i mortgaged p^nopertyl] 
The Court has power under the Interest Act 


INTEREST — continued, 

(2) OMISSION TO STIPULATE FOR OR 
STIPULATED TIME HAS EXPIRED— 

(5) Contracts — concluded, 

(XXXII of 1839) to give interest on mortgage 
money, as it is money payable at a certain time, 
and under a written instrument : and the terms 
of s. 88 of the Transfer of Property Act make such 
interest recoverable or payable out of the mort- 
gaged property. The interest on the mortgage 
is not nec^sarily only the interest which the 
parties stipulated by the mortgage-deed should be 
paid, but would also include interest which under 
the law is payable, e,g., interest after the due 
date of the mortgage, where there is no stipula- 
tion for interest after the due date. Bikramjit 
Tewari x\ Durga Dyal Tbwari. 

[I. L. R. 21 Calc. 274 

7. — Gonstructlon of niox'tg age— Compound inte- 
rest —Relative rights of first and second mortgagees 
of the same^ property — Mortgage-decree giving 
terms of redemption of the first by the second.\ 
There being a first and a second mortgage of the 
same property, a mortgage-decree (that upon the 
first by consent) was obtained by each mortgagee 
respectively, neither of them being a party to 
the decree obtained by the other. In the first 
mortgage it was agreed that, on default by the 
mortgagor, interest at 12 per cent, should be paid 
on the principal and interest taken together, the 
latter being calculated with annual rests. At a 
judicial salemnder the decree obtained by the first 
mortgagee, he became the purchaser of the greater 
part of the property. In this suit, which was 
brought by the first mortgagee’s heir now re- 
presenting him against the second mortgagee, 
making the mortgagors parties, for a declaration 
of his rights, it was decided that the second mort- 
gagee wms entitled to redeem the first mortgage. 
But the Appellate Court, referring to the consent 
decree having given simple interest only, made 
this the basis of an inference that compound 
interest must now be disallowed : — Held, that 
this was not the right inference ; and compound 
interest was allowed, according to the terms of 
the mortgage. G-anga Pershad Sahu ^?. Land 
Mortgage Bank. 

[I. L. R. 21 Calc. 366 

(3) STIPULATIONS AMOUNTING- TO 
PENALTIES OR OTHERWISE. 

S.—Bond — Failure to pay on due date — En* 
haneed rate of interest from date of bond till date 
of realization — Penalty — Contract Act (IX of 
1872), s. 74.] Held by the Full Bench (Baner- 
JTEE, d., dissenting as to part) — A provision in a 
bond to the e'ffecb that the principal should be 
repaid with interest on the due date, and chat on 
failure thereof interest should be paid at an in- 
creased rate from the date of the bond up ta 
the date of realization, amounts to a provision 
for a penalty, and s. 74 of the Contract Act ap- 
plies to the money claimed at the increased rate 
of iu^'eresb from the date of the bond until reali- 
zation. Maohlntosh v. Crow, I. L. R. 9 Calc. 689; 
Xanjappa v. Xanjappa, I. L. R. 12 Mad. 161, and 
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INTEREST — continued, 

(3) STIPULATIONS AMOUNTINO TO 

PENALTIES OR OTHERWISE— 

Sajajb Piviliujl V. Hhiruti^ L L. R. IT Bom. 27T, 
approved ; Baij liath Slngli v. Slitih All Ilosaln, 
1. L. R. ]4 Calc. 248, overruled so far as it dissents 
'from Macliuitoslb v. Crow : Bcblhhhen Dus v. Run 
Bahadur Shujli, I. L. R. 10 Calc. 305, distinguished. 
Banerjee, J. — The decision in Mackintosh v. 
‘Crow, which regards the interest at the increased 
rate as a penalty, is correct as to the Qlaim of in* 
-terest up to the stipulated day of re-payment, and 
JBalj Nath Sl/if/h v. Shah All Ilosaln was wrongly 
■decided as to this point-. Section 74 of the Con- 
tract Act applies only to that part of the claim 
for interest which is in ‘respect of the period from 
the date of the bond to the due date, and has no 
application to the claim for interest for the period 
from the due date to the date of realization. 
This vif-w is in accordance with the decision in 
Mackintosh v. Grow. Kalachand Kyal v. Shib 
■Uh UNDER Roy. 

[I. L. R. 19 Oalo. 392 

9. — Bond — Di'fiinlt in ‘joayment on due date — 
Bnhanced interest — Contract Act {IX of 1872), 
s. -- Breach of contract.'] A mortgage-bond 
provided that interest for the loan should be paid 
iib Rs. 2 per month, and that if the loan were not 
.paid off by a certain day, then future interest 
from the date of default should be paid at Rs. 3 
jper mouth : — Held, that the higher rate of in- 
terest was not a penalty, and might be enforced. 
Dullabhdas Devchandshet V. Lakshmandas 

SWARUPCHAND. 

[I. L. R. 14 Bom. 200 

10. — Stipulation in a inortgage-hond for en- 
hanced Interest in default of payment on a certain 
■day — Contract Act (IX of 1872), s. 74.] A 
mortgage-bond provided for repayment of the 
loan on a certain date with interest at the rate of 

per cent. In default of payment on the due 
date, interest was to be paid at the rate of 37 per 
■ cent, to be calculated from the commencement of 
the loan : — Held, that the higher rate of interest 
•was a penalty, and not to be enforced. Sajaji 
■Fanhaji Maruti. 

[I. L, R. 14 Bom. 274 

11. — Bnhaneed rate in default of payment — 
Liguidated damages— Contract Act {IX of 1872), 
-s. 74.] A proviso for retrospective enhancement 
-of interest, in default of payment of the interest at 
a due date, is generally a penalty which should be 
;Yeli 0 ved against ; but a proviso for enhanced inter- 
est in the future cannot be considered as a penalty 
unless the enhanced rate be such as to lead to the 
• conclusion that it could not have been intended to 
be part cf the primary contract between the 
parties. Umarkhan Mahamadkhan Deshmukh 
.r, Salekhan. 

[I. L. R. 17 Bom. 106 

12. — Contract Act, s, 74 — Bond — Penalty.] 
'Where in a contract under which interest is pay- 
able it is agreed between the parties that if such 

■interest be not paid punctually the defaulter 
,£hall be liable to pay interest at an enhanced rate 


INTEREST — concluded. 

(3) vSTTPULATIONS AMOUNTING- TO 

PENALTIES OR OTHERWISE— 

(whether from the time of default or from the 
time when interest first became payable under 
the contract) such agreement does not come within 
s. 74 of the Contract Act, and is to be construed 
according to the intentions of the parties as ex- 
pressed therein and not as a stipulation for a 
penalty. Such agreement is to be enforced accord- 
ing to its terms, unless it be found to have been 
when made unconscionable or fraudulent. The 
English doctrine of penal stipnlations as applied 
to such agreements c msidered and nob followed. 
Balkishcn Das v. Run Bahadur Singh. I. L. R. 
10 Calc. 305 ; L. R. 101. A. 162, considered. Banks 
BEHAUI V. SUNDAR LaL. 

[I. L. R. 15 All. 232 

13 . — Go mpou nd i nt crest — Mortgage-deed — Penal - 
ty.] Where a mortgage-deed stipulated for pay- 
ment of half-yearly instalments of interest, and 
in case of default in such payments, provided for 
compound interest: — that such a provision 

was nob in the nature of a penalty ; and there 
being no question of fraud or oppression, im- 
proper dealing, exorbitant amount, dealing with 
an ignorant person, or any such consideration, 
the stipulation as to interest must be enforced. 
Utangnirauh Marwari v. Rajpatl Koeri, I. L, R. 
20 Calc. 366 note, approved. Surya Narain 
Singh v. Jogendra Narain Roy Chowdhury. 

[I. L. R. 20 Calc. 360 

INTEREST ACT (XXXII OF 1839). 

See Interest— Omission to Stipulate 
FOR OR Stipulated Time has 
Expired — Contracts. 

[I. L. R. 21 Calc. 274 

INTERROGATORIES. 

1, Discovery —Flshi ng (guest Ions — Practice — 

Defective plecKlings— Issues— Code of Civil Proce- 
dure (Act XIV of 1882), ^5. 121—127.] Inberro- 
cratories are not in this couubry to be framed to 
anticipate or supply defects of pleading or to 
ascertain the case of the other side. Where the 
pleading of either party is too vague, the Court 
may cafi for a further or fuller written statement, 
or may frame and record issues until the ease 
raised by the pleadings is ascertained with suffi- 
cient clearness, A plaintiff may interrogate with 
a view to obtain information or admission in sup- 
port of his own case, and this right extends nob 
only to his original case, bub also to any answers 
which he has to make to the defendant’s case, 
subject to the qualification (inter alia) that the 
interrogatories must be directed to a case on 
which the plaintiff has already determined, and to 
which he has committed himself. He cannot be 
allowed to pub fishing questions in order to try 
whether he can discover any flaw in the^ defend- 
ant’s case or suggest any answer to it. Ali 
Kader Syud Hossain Ali v, Gobind Dass. 

[I, L, R- 17 Calc. 840 
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INTERROGATORIES ^concluded. j 

2^~~Clvil Procedure Godc {Act AVF of 1882), 
BS. 121. loC — InterrofjatoricB^ omhsnm to answer, 
effect of— Pract ice.] Omission to answer interro- 
gatories. delivered after leave granted under s. 121 
of the Civil Procedure Code, does not render the 
party sd omitting to answer liable to have his 
defence struck out under s. IBGof the Code. Poll a 
Pell Persliud v. So'uto Pcrsliod, I. L. R. 10 Calc. 
TiOo, overruled. P}iEM «UKH Oh under r, Indeo 
IN'ath Banerjee. 

[I. L. R. 18 Calc, 420 

IRREGULARITY. 

See Cases under Sale for Arrears 
OF Pent — Setting aside Sale- 
Irregularity. 

See Cases under Sale for Arrears 
OF PtEVENUE — Setting aside 
Sale— Irregularital 

See Cases under Sale in Execution 
OF Decree— Setting aside Sale 

— I R R E G U L A RI TY . 

in criminal trial. 

See Cases under Criminal Proceed- 
ings. 

See Joinder of Charges. 

[I. L. R. 14 All. 502 
[I, L. R, 20 Gale. 413 

See Judgment-Criminal Cases. 

[I, L. R. 21 Calc. 121 

IRRIGATION CHANNELS. 

See Right to use of Water. 

[I. L. R. 16 Had. 333 

ISSUES. Col 

1. Fresh or Additional Issues ... 520 

See Res Judicata— Matters I2T Issue. 

[I. L. R. IS Calc. 647 
, Omission to decide— 

See Special Appeal— Other ErroPwS of 
Law or Procedure — Issues. 

[I. L. R. 16 Bom. 545 

, Preliminary issue. 

See Costs—Special Cases— Prelimin- 
ary Issue. 

[I. L. R, 20 Calc. 762 

5 Framing fresh issue on appeal. 

See Declaratory Decree, Suit for— 
Declaration of Title. 

[I. L. R. 15 Mad. 15 

See Grant— Resumption or Revocation 
OF Grant. 

[I. L. R. 14 Mad, 431 


ISSUES— 

, Reference of, for determination. 

See Appellate Court— Exercise or 
Powers in various Cases. 

[I. L. R. 15 All. 315 

See Injunction— Special Cases- Ob- 
struction TO Rights of Pro- 
perty. 

[I. L. R. 16 Bom. 533 

(1) FRESH OR ADDITIONAL ISSUES. 

1. — GnarcVuDi^iiower of, to malic coiitract to hind 
minor — Alteration of cane and r/ilslng fresh Issuen 
on, aiopcalP] Upon the death of an Ijavadar, hi:^ 
mother and widow, as managers under bis will, 
remained in possession of the laud leased. Sub- 
sequently a son was adopted to him by the widow 
and succeeded to his estate. The lease having 
expired, a renewal for live years waas taken by the 
managers, but was surrendered before that period 
e]ap.sed, duripg the minority of the son, against 
whom, on his attaining full age. this suit was 
brought by the lessor to recover three years' rent 
of the reuewed ijara. The contract of the adop- 
tive mother and guardian was not personally 
binding upon the adopted son, and had not been? 
ratified by him after attaining full age. It did 
not purport to deal with the estate to which he 
afterward succeeded, but was entered into by the- 
managers in their own names: — Held, that the 
case, as originally made in the plaint and raised 
by the issues framed iu the Court of First lusbanee' 
which covered a wider ground, viz., that the soii- 
was personally bound by the contract as beiug 
beneficial to liim. and on the ground that he had 
ratified it after attaining full age. could not be- 
altered in appeal into w-hat wmuld be a wholly 
difirerent claim and raise entirely new issues, vl:,, 
that the managers, having power under the will^ 
had charged the estate with the rent of the IJaru, 
and that such charge remained upon it in the- 
possession of the heir, who was liable to the ex- 
tent of the assets received by liim. The latter 
would have been in fact a new suit. Held, also, 
that the suit, even if treated as one against the- 
respondent iu regard to the estate, could not be- 
sustained. The case that arose in Eanoovianpcr- 
saud Panday v. JMiinra.j Koonwevee, 6 Moo. I, A. 
393, distinguished. Indue Chunder Singk v,. 
Radha Kish ore Ghose. 

[I. L. R. 19 Calc. 507 
[L. R. 19 I. A, 90^ 

2. — Civil Procedure Code, ss. 566. 567 — Praminrf 
a new issue hy the Appellate Court — Hvldenee 
recorded in one suit admitted hy consent at tho' 
hearing of another — Appellate Court, power of.f 
In the Court of Ifirst Instance the appellant, upon- 
the title of a sister’s son, was one of the plaintiffs 
who obtained a decree for an inheritance, the suit' 
having been heard at the same time wdth another, 
in which relations of the deceased owner, alleging 
themselves to be of the same gotra with him, also- 
obtained a decree as his heirs. Evidence in the 
latter suit wxas received in that of the appellant 

■ by consent of parties, both suits having beem 
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(1) FRESH OR ADDITIONAL ISSJJE^—co field. 

brought aguinsfc the same defeadant, whose title, 
^is widow of a son alleged to have been adopted bj 
the last owner, was set up in both, but was not 
proved. Appeals having been filed in both suits, 
in that brought by the sister’s son a new issue 
was framed by the Appellate Court, under s. o6i3, 
•Civil Procedure Code, as to whether he was entitle I 
as nearest of kin, or was excluded by the other 
claimants, whose suit was, at that time, compro- 
mised : — Held, that, after what had taken place in 
a-egard to both suits the Appellate Court could 
frame this issue, although it was new, and had 
not been raised by the defendant’s widtten answer. 
AVith reference to the evidence in the one suit 
having been imported as a w^hole into the other at 
the first hearing, and the admission of evidence 
upon the trial of the new issue, it w'as held, that 
the parties intended that the evidence should be 
■admitted, and that no irregularity had taken place 
materially affectiug the decree of the High Court, 
which dismissed the suit of the sister’s son on re- 
turn made under s. 567. Chandi Din v, Nar.iini 
Kuar. 

[I. L. R. 14 All. 366 

JAGHIR. 

See Grant— Construction or Grants. 

[I. L. R. 15 Bom. 222 

JAINS. 

See Hindu Law— Inheritance— Spe- 
cial LAWS— Jains. 

[I. L. R. 16 Bom. 347 

JALKAR. 

See Cases under Fishery, Right of. 

JETTISON. 

See Shipping Law. 

[I. L. R. 17 Calc. 382 
[L. R. 161, A. 240 

JOINDER OF CAUSES OF ACTION. 

See MULTIPAlilOUSNESS. 

[I. L. R. 12 All. no 
[I. L. R, 14 Mad. 103 
[I. L. R. 16 Bom, 60S 

See Relinquishment or Omission to 
Sue for Portion op Claim. 

[I. L. R. 19 Calc. 615 

JOINDER OF CHARG-ES. 

See Criminal Proceedings. 

[I. L. R. 20 Calc. 537 

l.-~Crimi)ial Procedure Code,\Z%2, ss.2?>o,and 239 
— O^ifeiices committed by different accused against 
different persons at different times— Joint trial.] 
Iff in any case, either the accused are likely to be 


JOINDER OF CHARG-E.S — continued. 

bewildered in their defence by having to meet 
many disconnected charges, or the prospect of a 
fair trial is likely to be endangered by the pro- 
duction of a mass of evidence directed to mauy 
difierent matters and tending by its mere accu- 
mulation to induce an undue suspicion against the 
accused, then the propriety of combining the 
charges may well be questioned. The four accused, 
who were members of the Dbarwar Police Force, 
were charged with ill-treating the complainant 
Id, his wife i?, and his son-in-law T, during the 
course of a Police inve.stigation into a case of 
theft. They were committed for trial for the 
following offences; — (1) All the accused for an 
offence under s. 330. Penal Code, the charge cover- 
ing several acts of violence allegetl to have been 
committed against II during his confinement, 
which forms the subject of the second head of the 
charge. (2) All the accused, for an offence under 
s. 318, Penal Cole, committed againstr II between 
the 5bhand the IScli January 1889. (3) Accused 

Nos. 1 and 3 for au offence under s. 318, Penal 
Code, committed against P oa the loth January 
1889. (d) Accused No, 3 for an offence under 

s. 330. P^iiial Code, committed again.st R on the 
Idth January 1889. (5) All the accused for an 

offence under s. 330, Penal Code, committed against 
Y between the loth and 23rd January 1889. 
{G) All the accused for an offence under s. 318 
committed against F during the same period, 
(7) Accused Nos. 1, 2 and 3 for an offence under 
s, 316. Penal Code, committed against T between 
8th February and 9 th March 1889. The aoouseii 
were committed to the Court of Se.ssions in two 
separate cases. The Sessions Judge tried both 
cases together under ss. 235 and 239 of the Code 
of Criminal Procedure (Act X of 1882), as the 
same four persons were accused in both cases and 
“were charged with different offences committed 
in what was virtually one transaction, namely, a 
Police investigation into au alleged theft.” The 
accused were convicted of the offences charged, 
and sentenced to vaidous terms of imprisonment: — 
Held, reversing the convictions and sentences, 
that the combination of the two cases necessarily 
prejudiced the accused by making itpos-sible for the 
prosecution to briug forward a mass of evidence 
at the trial relating to many matters, some only 
remotely connected with relevant questions which 
must to some extent have had the effect of embar- 
rassing and confusing the accused : also, 
that all the several acts of violence alleged to 
have been committed against H during his illegal 
confinement could be rightly regarded as consti- 
tuting a single transaction. But the act of vio- 
lence said to have been committed against R at a 
different place could not be regarded as a part of 
that transaction. Nor was the wrongful confine- 
ment of R by accused Nos. 1 and 3 on the 15th 
January a part of the transaction constituted by 
the hurt caused to her by accused No 3 on the 
previous day. In the same way all acts of hurt 
caused to *F during his first period of wrongful 
confinement would with the confinement form a 
part of the same transaction ; but the second 
period of confinement, which was said to have 
commenced some time after the termination of 
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JOINDER OF CBAUG^S—conefudech 

the first period of confinement would be a separate 
transaction. Quebx-Empress r. Fakirapa. 

[I. L. R. 15 Bom. 491 

2. — €Jt'lminal Prooedure 0<>de^ ss. 2do, 234, and 
537 — Trial of separate offences and accused to- 
gether — Irregular Ity in criminal trialh] Where 
four aocused were at one and the same trial tried 
for oSences of murder and robbery committed in 
the course of one transacrioa, and for another 
robbery committed two or three hours previously 
and at a place close to the scene of the robbery 
and murder :-^IIeld, that the trial of these separ- 
ate offences together, though an error or irre- 
gularity within the meaning of s. 537 of the Code 
of Criminal Procedure, would not necessarily reu' 
der the whole trial void. Queen* Empress 'i*. 
Mulua. 

[I, L. R. 14 All. 502 

3. — Criminal Procedure Code {Act X of 1$S2), 
ss, 233, 234, 235, f 537 — Separate charges for dis- 
tinct offences — LhTtng forged documents — Charges 
for 'using eleven forged documents in three s^ets on 
three sejnirate occasions —Irregidority in criminal 
irlalhl The accused was charged with using as 
genuine eleven lorged receipts which were put 
in by him in sets on three separate occasions, each 
set with a written statement in three suits peud- 
iug against him. A charge was framed against 
him iu respect of the using of each set of receipts, 
and he was tried on these three charges and con- 
victed and sentenced. On appeal it was contend- 
ed that a separate charge should have been framed 
in respect of each of the documents, as the using 
of each document constituted a distinct and separ- 
ate offence, and that, consequently, the trial was 
illegal and should be set aside, the accused having 
been tried for more than three offences in one 
and the same trial : that as the using” 
charged was the putting in of each set of docu- 
ments with the respective written statements in 
the three suits, and as there was nothing to show 
that any of the documents had been used at any 
other time, there was only one using iu respect of 
each set of documents, and that there was, there- 
fore, no valid ground for questioning the con- 
viction. Queen-Empress v. Uaghu Nath Das. 

[I. L. R. 20 Gale. 413 

JOINDER OF PARTIES. 

See Multifariousness,. 

[I. L. R. 12 All. no 
[I. L. R. 16 Bom. 608 

See Cases under Parties— Ad ding 
Parties to Suits. 

See Specific Uelief Act, s. 9. 

[I, L.'R. 15 All. 384 

— Ghil Procedure Code, ss. 44, iD—flisj cinder — 
Suit for debt or mortgage and for arrears of rent. 

A suit for recovery of a mortgage-debt, with an 
altermtive prayer for sale of the mortgaged pro- 
perty, is not a suit for the recovery of immove- 


JOINDER OF PARTIES — concluded, 

able property within the meaning of s. 44 of the 
Civil Procedure Code. A claim for arrears of 
rent therefore can he joined wdth a claim for 
recovery of a mortgage - debt with such aii 
alternative prayer without leave of the Court 
first obtained. Govinda v. Mana Vikraman. 
Mana Yiicraman V. Govinda 

[I. L. R. 14 Mad. 284 

JOINT rSEOREE. 

Sec ExEcaTiojT of Decbee — Joint 
Degrees, Execution of, anD' 
Liability under. 

[I. L. R. 15 Mad. 343 

JOINT DEGREE-HOLDERS. 

See Limitation Act, 1877, s. 7. 

[I. L. R. 13 Mad. 233 

Limitation Act, 1877, s. S. 

[I. L R 13 Mad. 23S 

See Cases under Limitation Act. 1877, 
ART. 179— Joint Decree-Joint 
Decree-Holders. 

JOINT FAMILY. 

See Arms Act, s. 19, 

[I. L. R. 15 All. 129^ 

See Guardian— Appointment. 

[I. L. R. 19 Calc. 301- 

Cases undePv Hindu Law— Joint 
Family. 

See Cases under Malabar Law— Joint 
Family, 

See Parties— Parties to Suits— Part- 
nership, Suits concerning. 

[I. L. R. 18 Calc. 86’ 

JOINT FAMILY BUSINESS. 

See Hindu Law— Joint Family— Debts 
AND Joint Family Business. 

[I. L. R. 14 Bom. 189 

JOINT FAMILY REPRESENTATIVE 
FOR VOTING- PURPOSES. 

See Calcutta Municipal Consolida- 
tion Act, s. 31. 

[I. L. R. 19 Calc. 192, 195 note, 193 

JOINT LANDLORDS. 

See Cases under Bengal Tenancy Act^- 
s. 183. 

JOINT MORTGAGORS. 

See Limitation Act, 1877, Art, 148. 

[I. L. R. 14 All. t 
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JOINT PROPERTY. 

See Cases Co-Shakebs— Enjoy- 

ment OF Joint Property. 

See Hindu Law— Inhehitange— Joint 
Property and Survivorship. 

[I. L. R. 17 CalG. 33 
[1. L. R. 18 Calc. 151 

See Cases under Hindu Law— Joint 
Family-Sale of J«int Family 
Property in Execution of De- 
cree, &c. 


See Parties — Parties to Suits— Parti- 
tion, Suit for. 

[I. L. R. 17 Gale. 906 

See Sale in Execution of Decree- 
Joint Property. 

[I. L. R. 15 Bom. 13 

See Sale in Execution of Decree — 
Purchasers, Lights op, 

[I. L. R. U All. 190 

Suit for share of— 

See Cases under Limitation 1877, 
Art, 127. 

•, Suit to set aside attachment of— 

See Hindu Law— Alienation— Alien- 
ation BY Father. 

[I. L. R. 12 All. 209 


JOINT TENANCY. 

See Will -Construction, 

[I. L. R. 21 Calc. 488 

JOINT WRONG-DOERS. 

See Ees Judicata — Parties — Same 
Parties or their Representa- 
tives. 

[I. L. R. 14 Bom. 408 


JUDGE. 

See Special Judge. 

, Disqualification of. 

See Magistrate. Jurisdiction op- 
General Jurisdiction. 

[I. L. R. 15 Mad. 83 
[I. L. R. 15 All. 192 
[I. L. R. 14 Bom. 592 
[I. L. R. 20 Calc. S57 


of High Court. 

See Practice— Civil Cases— Applica- 

TION AFTER REFUSAL. 

[I. L. R. 16 Bom. 511 


JUDGES, DIFFERENCE OF OPINION 
BETWEEN— 

'See Civil Procedure Code, s. 575. 

[I. L. R. 14 Mad. 183 

See Letters Patent, High Court, 

Cl. 36. 

[I. L. R. 15 Bom. 452 

See Verdict op Jury— Power to In- 
terfere with Verdicts. 

[I. L. R. 15 Bom. 452 

JUDGMENT. Col. 

1. Civil Cases ... ... ... 526 

2. Criminal Cases ... 527 

See Foreign Court, Judgment op. 

[I. L. R. 13 Mad. 496 
[I.L. R. 15 Mad. 82 

See Gases under Letters Patent, High 
Court, Cl. 15. 

See Sentence— Gener.al Cases. 

[L L. R. 14 All. 242 

^ As explaining decree. 

See Sale in Execution of Decree— In- 
valid Sales -Decree without 
Power of Sale. 

[I. L. R. 14 Mad. 29 


in rem. 

See llEs Judicata— Estoppel by Judg- 
ment. 

[I. L. R. 16 Mad. 380 
[I. L. R. 20 Calc. 883 


of Appellate Court, defect in. 

See Special Appeal — Procedure in 
Special Appeal, 

[I. L. R. 17 Calc. 253 

of Criminal Court. 

See Evidence— Civil Cases— Decrees, 
Judgments and Proceedings in 
former Suits — Decrees and 
Proceedings NOT Inter Partes. 

[I. L. R. 12 All. 1 

Recital in. 

See Evidence Act, s. 35. 

[I. L. R. 15 Mad. 378 


(1) CIVIL GASES. 

I -^Judqment of Small Gaatsie Gonrt.ieltat should 
contained tkereln-Uf Proealure Gocle s JO'l 
llevlsUm-^Cnil ProcedoLre Gode, ss. ^^2 622, . 
I^proxiiidal Small Gause Gofit -f-Y (/ 

^7^ . ‘751 Section 203 of tlie Code ot Civil Pro- 

fj’e doeB^ not relieve the Judge of a Small 
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JUDGMENT— 

( 1 ) CIVIL GASB^---cono:7irJed. 

indicatioa in his judgment that he has understood 
the facts of the case in which such judgment is 
given. Where a judgment in a Small Cause Court 
suit stated merely that the suit was dismissed for 
reasons given in the Judge’s decision in another 
suit, and the judgment in the suit so referred to 
was in the following words: — Claim for recovery 
of money lent with interest. Reply : Defendant 
pleads that he has paid the debt to the plaintiff. 
Issue : Has the defendant paid the debt claimed 
to the plaintiff ? Finding: It is not proved that 
the defendant paid the debt to the plaintiff 
Ordered that the claim is decreed with costs” : — 
Held that this was, in fact, no judgment at all, 
and the case must be remanded for re-trial on the 
merits under the analogy of a. 562 of the Code 
of Civil Procedure, read with a. 617. I^Ialik 
Rahmat r. Shita Piiasab. 

[I. L. R. 13 All. 533 

2. — Judfj?ne/tt of Appcdlafe Court — JReasons for 
the dee Oil'll Procedure Code, 1882,^?. 574.] 
Section oZ-I of the Code of Civil Procedure is ini' 
perative. Under that section the Appellate Court 
is bound to state the reasons for its decision. A 
Court of Appeal framed certain issues under s. 566 
of the Code of Civil Procedure and remanded 
them for findings by the original Court. On the 
return of those fiudiugs, as neither party filed 
any objections, the Appellate Court accepted these 
findings, without giving any reasons for so doing, 
or even stating in its judgment whether it con- 
curred in them or not, and confirmed the decree 
of the original Court : — •IleUf that the judgment 
of the Appellate Court was not a judgment ac- 
cording to law. B HAG VAN r. Kesur Kuverji. 

[I. L. R. 17 Bom. 428 
(2) CRIMINAL OASES. 

3 . — Crhivial Procedure Code, 18S2, 367 and 

404 . — Judgment, contents of — Omission to give rea- 
sons.] A District Blagistrate, in disposing of an 
appeal, recorded the following judgment: — “The 
atSuay was a faction fight between members of 
the two parties into which the society of Dhunshi 
seems to be split up. There is no good ground 
for doubting tlie justice of the Magistrate’s find- 
ing that the two appellants took part in the affray, 
and that the party to which they belonged were 
the aggressors. The appeal is dismissed, and the 
conviction and sentence are confirmed ”: 

that this was not a judgment in accordance with 
ss. 367 and 424 of the Code of Criminal Pro- 
cedure (Act X of 1882). In ke Shivappa bin 
Shidlingappa. 

[I. L. R. 15 Bom. 11 

4 . — Form tind contents of judgment’^Crimlnal 
Procedure Code {Act X of 1882), ss. 367 and o37.J 
A Se.ssions Judge in disposing of a criminal 
appeal recorded the following judgment: — “The 
appellants have been convicted of breaking into 
H's house at night, dragged IPs wife to the 
fields and dishonoured her, though they did not 
have intercourse with her. I have read through 


JUDGMENT— 

(2) CRIMINAL CASES 

the evidence, and heard the appellant’s pleader, 
and I think that the Deputy Magistrate wnas quite 
right to believe the evidence. The sentence of 
one year’s imprisonment and Rs, 50 is not heavy. 
I dismiss the appeal.” It was contended that this 
was not a judgment within the terms of s. 367 of 
the Code of Criminal Procedure ’.—Held, thab 
having regard to the provisions of s. 537, it 
doe.s not follow that, because the form of a judg- 
ment does not exactly comply with all the re- 
quirements of s. 367, it is not a valid judgment, 
and that as this judgment showed that the Ses- 
sions Judge had appreciated the point that the 
pirosecution had to establish, viz., the credibility 
of the evidence of the witnesse.s for the prosecu- 
tion, and had expressed his opinion on that point, 
there being nothing to show that any other point 
was raised before him, it was not a case in which 
the High Court should exercise its revisional 
power.s, Kamruddin Dal v. Sonatun Mandal, 

I 1 . L. R. 11 Calc. 443; iM\di Intlie inattcr of the Petl- 
' tion of Pam Bas Moglu, 1. L. ll 18 Calc. 110, 
referred to and commented on. Rohimuddi r. 
Queen-Empress. 

[I. L. R. 20 Calc. 353 

^.—Judgment of Appellate Court -Criminal 
Procedure Code {Act X of 1882). 367 and 421 — 

Appeal rejected without any reasons given.] An 
Appellate Court on rejecting an appeal under the 
provisions of s. 421 of the Criminal Procedure 
Code need rot give it.s reasons for the decision. 
Rash Behari Das v. Balgopal Singh. 

[I. L. R. 21 Calc. 92 

6 . — Irreg u la rlty — 3 / ag Istra te pass I ng so n tence 
Toefore Jinukhig his judgment— Criminal Procedure 
Oode^ {Act X of 1882), 5 .^?. 306, 367 and 537.] A 
Magistrate on a charge of rioting passed sentence 
on the accused without delivering his judgment 
in open Court, the judgment (one in course of 
being written during the hearing of the case) 
being in fact not then completed. The case went 
on appeal to the Sessions Judge, who dealing fully 
with the evidence taken before the Magistrate, 
confirmed the conviction and sentence : — Held goer 
Priksep and Trevelyan, JJ,, that the judgment 
of the Magistrate was not one in accordance with 
the law as laid down in s, 36G of the Criminal 
Proj 3 edure Code: but held by Prinsep and 
0 Kinealy, JJ. (Trevely'AN, J., dissenting) that 
the irregularity was one contemplated by s. 537 of 
the Code, and not having occasioned any failure 
of justice, it did not necessitate a re-trial of the 
case, Per Trevelyan, J, — The case wms more 
than one of mere “ error, omission or irregularity ” 
within the meaning of s. 587 : the judgment hav- 
ing been irregularly arrived at and pronounced, 
there was no “judgment” in accordance with law, 
and therefore no fair trial to which every accused 
person is entitled, the case ought therefore to be 
re-tried. Damu Senapati v. Sridhar Rajwar. 

[I. L. R. 21 Calc. 12X 
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JUDGMENT-DEBT. 

Sro Contract Act, s. 25. 

[I. L. ?•. 14 Bom. 390 

JUDGMENT-DEBTOR. 

Imprisonment. 

[I. L. R. IS Mad. 141 

Limitation Act, 1877, Art. 11. 

[I. L. R. 17^Bom. 629 

, Deatli of— 

Sl^l^ Sale in Execution op Decree- 
Invalid Sales -Death op Judg- 
ment-Debtor BEFORE Sale. 

[I. L. R. 12 All. 440 

.JUDICIAL OFFICERS, LIABILITY OF. 

— Judicial act mltlibi the limits of the qflicc?‘'’s 
jurisdiction — Such act lyrotected though done erro- 
neously, illeyally or not in good faith— Jurlsdtc- 
tlond'‘ — iSIagUtrcite, jurisdiction of,'] Uuder Act 
SYIII of 1850, vTev) an act: done or ordered to 
be done by a judicial officer in tbe di.scliarge of 
bis judicial duties is within tbe limits of his 
jurisdiction, be is protected whether or not he 
has discharged those duties erroneously, irregu- 
larly. or even illegally, or without believing in 
good faith that he had jurisdiction to do the act 
complained of. Where the act done or ordered to 
be done in the discharge of judicial duties is 
wdthout the limits of the officer’s jurisdiction, he 
is protected if, at the time of doing or orderingit, 
he in good faith believed himself to have juris- 
diction to do or order it. The word “ jurisdiction ” 
is used in Act XVIIl of 1850 in the sense in 
which it was used by the Privy Council in Calder 
V. Ualhet 2 Moo. I. A. 293. It meaus authority 
■or power to act in a matter, and not authority or 
power to do an act in a particular manner or 
form. A judicial officer who in the discharge of 
his judicial duties issues a warrant which he has 
authority to issue, though the particular form or 
manner in which he issues it is contrary to law, 
acts within, and not without, the limits of his 
jurisdiction in this sense. Where a Magistrate of 
the first class having sentenced an accused person 
to -three years’ rigorous imprisonment and Rs. 500 
fine under ss. 379 and 111 of the Penal Code, and 
having issued a warrant purporting to act under 
■B. 386 of the Criminal Procedure Code, for tbe 
levy of tbe fine by distres.s and sale of cattle 
belonging to tbe accused, sold such cattle before 
the date fixed for the sale, and in contravention, 
-of Form 37, Sch. Y and s. 554 of the Code, and 
Form D in Ch. Y of the Circular Orders of the 
High Court: — Held, that he was acting in the 
■discharge of his judicial duty within his jurisdic- 
tion as a Magistrate of the first class ; that, under 
.such circumstances, it was immaterial that he did 
nob in good faith believe himself bo have jurisdic- 
tion to sell the property in the manner he did : 
and that the fact that he acted with gross and 
culpable irregularity did nob deprive him of the 
protection afforded by Act XVIII of 1850. Teyen 
A*. Ram Lall, 

[L L. R. 12 All. 115 


JUDICIAL PROCEEDING. 

See Bombay District Municipal Act, 
s. 84. 

[I. L. R. 17 Bom. 731 

S:c False Evidence. 

[I. L. R. 20 Caro. 719 

5^6’ REPOP.MATORY SCHOOLS ACT. 

[I. L. R. 14 Bom. 331 

JUDICIAL SEPARATION, SUIT FOR. 

See P ARSIS. 

[I. L. R. 17 Bom, 146 

JURISDICTION. Col, 

1. Question of Jurisdiction ... ... 532 

(a) lYhen it may be raised ... 532 

(Jj) Waiver of objection to juris- 
diction ... ... ... 532 

2. Causes of Jurisdiction ... ... 533 

(fz) Dwelling, carrying on busi- 
ness or working for gain... 533 
(1j) Cause of action ... ... 534 

3. Suits for Land ... ... 535 

4. Admiralty and Yice-Admiralty Juris- 

diction ... ... ... 536 

See Appeal to Privy Council — Cases 
IN w'HicH Appeal lies or not — 
Valuation op Appeal. 

[I. L. R. IS Calc. 378 

Sec Bengal Act YX op 1862, s. 20. 

[I. L. R. 20 Calc. 425 

See Cantonments Act (XIII op 1SS9). 

[I. L. R. 16 Bom. 702 

Cases under District Judge, 
Jurisdiction op. 

Execution op Degree — Applica- 
tion for Execution AND Power 
OF Court. 

[1. L. R. 17 Bom. 162 

See Foreign Court, Judgment op. 

[I. L. R. 13 Mad. 493 
[I. L. R. 15 Mad. 82 

See Insolvent Act, s. 9. 

[I. L. R. 20 Calc. 771 

See Judicial Officers, Liability op. 

[I. L. R. 12 All. 115 

Bee Maintenance, Order op Criminal 
Court as to. 

[I. L. R. 13 All. 343 
[I. L. R. 15 All. 143 

See Cases under Munsip, Jurisdiction 
OP. 
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See PtEPRESENTATIYE OF DECEASED 

Person. 

[I. L. R. 16 Mad. 405 

See Cases under SirALU Cause Court, 
^ Mofussie— Jurisdiction. 

See Cases under Small Cause Court, 
Presidency Towns — Jurisdic- 
tion. 

See Cases under Valuation of Suit. 

Cases under Subordinate Judge, 
Jurisdiction of. 

Dismissal for want of— 

See Pes Judicata— Judgments on Pre- 
liminary POINTS. 

[I. L. R. 17 Bom. 562 

Failure to exercise. 

See Superintendence of High Court- 
Civil Procedure Code, s. G22. 

[I. L. R. 15 Mad. 372 

[I. L. R. 15 Bom. 148 

Illegal exercise of— 

See Certificate of Administration- 
Certificate under Bombay Re- 
gulation VIII OF 18’2T. 

[I. L, R. 16 Bom.'708 

See Sale in Execution of Decree- 
Invalid Sales — Want op Juris- 
diction. 

[I. L. R. 17 Calc. 699 

See Superintendence of High Court- 
Civil Procedure Code, s. 622. 

[I. L. R. 16 Bom. 711 note 
[I. L. R. 16 Mad. 424, 454 

, Objection to— 

See Appellate Court — Objection 
taken for First Time on 
Appeal. 

[I. L. R. 13 Mad. 25 

[I. L. R. 12 All, 419 

See Bench of Magistrates. 

[I. L, R. 13 Mad. 142 

See Criminal Proceedings. 

[I. L. R. 16 Bom. 200 

See Estoppel— Estoppel by Conduct. 

[I. L. R. 15 Mad. 82 

See Foreign Court, Judgment of. 

[I. L. R. 15 Mad. 82 


jurisdiction- eonthmecl. 

, Question of— 

See Reference to High Court— Civil 
Oases. 

[I. L. R. 21 Calc. 249 

See Special Appeal — Small Cause 
Court Suits— General Cases. 

[I. L. R. 21 Calc. 249 

, W-ant of— 

See Appellate Court — Exercise op 
Powers in Various Cases. 

[I. L. R. 13 All. 575 

See Sale in Execution of Decree— In- 
valid Sales — IVant op Juris- 
diction. 

[I. L. R. 15 All. 324 

[I. L. R. 17 Calc. 699' 

[I. L. R. 19 Calc. 651 

8:^6' Superintendence of High Court- 
Civil Procedure Code, s. 622. 

[I. L. R. 14 All. 413 

[I. L. R. 16 Mad. 20 

(1) QUESTION OF JURISDICTION. 

(rt) When it may be Raised. 

1. --Ohjcotin}i as to juvlsdlethai, first talicii hi 
secoml aj)i)eal— Waicer of ohjectioii to jarisdletion.'] 
A suit of which the subject-mutter was les.-s than 
Rs. 2,500 was instituted in a Subordinate Court. 
The Subordinate Judj^^e tried the suit, and pussed 
a decree, and an appeal aj^aiii.sb this decree was 
entertained and deteriniued by the District Judge 
without objection taken that the Subordinate Court 
had no jurisdiction to hear and determine the suit. 
On second appeal the objection was taken as. 
above: — IleUK that the objection could not be 
waived but must prevail, aud the plaint be re- 
turned for preseutatioii iu the proper Court. 
VeL-AYUDAM V. Arunachala. 

[I. L. R. 13 Mad. 273 

( Jj ) Waiver of Objection to Jurisdiction. 

2. — RU/rc?‘ of leant of j nrlsdletum—Glell Pro- 
cedure Code, s. 25, order made vnder, lolthout 
■notice to the party not apiiltjlng -Transfer of Clrll' 
Gase.'\ A suit for land was filed in iSS:-] in the 
Subordiua*e Court of Cochin. In ISSi the Gov- 
ernment, by a notification under Act III of 1874, 
transferred the district where the land was situat- 
ed from the jurisdictioa of that Coin*, to that of 
the Subordinate Court of Calicut, whereupon the- 
plaintiff applied to the District Court to transfer 
the case to the fi'e of the first mentioned Court 
under s. 25 of the Code of Civil Procedure. The 
District Judge granted the application without 
notice to the defendants. The defendants went 
to trial, and also preferred an appeal against the 
decree, which was passed in favour of the plaiu- 
tiff, without objection to the jurisdiction of the 
Couit. In execution of the above decree (which- 
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JURISDICnON- -continued. 
a) QUESTION OF JURISDICTION--^^)?^^^ZJ. 

(Jo) Waiver of Objection to Jurisdiction— 
eonclnddil. 

■was affirmed on appeal) tbe plaintiff was obstnicfc- 
ed. He, therefore, filed the present suit ag'ainst 
the obstructors under the provisions of s. 331 of 
the Code of Civil Procedure, and they pleaded 
that the decree sought to be execuied had been 
passed without jurisdiction : — Held (1) that the 
want of notice to the defendants of the applica- 
tion made under s. 25 of the Code of Civil Proce- 
dure was immaterial ; (2) that the defect, if any, 
of the jurisdiction of the Court passing the 
decree had been waived by the defendants, and 
that the present defendants were precluded from 
availing themselves of it. Sankumani v. Ikoran, 

[I. L. R. 13 Mad. 211 

(2) CAUSES OF JURISDICTION. 

(a) Dwelling, Carrying on Business, or 
Working for Gain. 

S.— Letters Patent, 1865, cd. 12 — DioelV — 

Carr// cm lousiness'' — ''Personally loorlCtnr/ for 
gain."'] The plaintiff claimed to be the aeharya 
or high priest of tbe Vaishnav community and 
the Maharaj Tikait of Shri Nathji at Nabhdwar 
in the territories of the Maharana of Oodeypore. 
In 1876 he was deported from the territories of 
His Highness, and his son, the defendant, had 
ever since been in charge of the shrine. The 
plaintiff alleged that at the time of his deporta- 
tion he had money and valuables at Nathdwar 
which he had entrusted to his son, the defendant, 
for safe custody. He naw sued to recover this 
property from ' the defendant. The defendant 
pleaded that the High Court of Bombay had no 
inrisdiction to try the suit. It .appeared that tlie 
defendant’s permanent residence was at Nath- 
dwar, from which he was absent only when on 
pilgrimage or on tour. He had in Bombay a)i 
establishment called a goedi in which a hhandari 
or treasurer, a 7/e and -inehtas and servants 
were regularly employed. Into this offerings 
made to tbe shrine of Shri Nathji by devotees 
were paid, as also offerings to another shrine at 
Nathdwar of which the defendant claimed to be 
the owner, and to a very small extent offerings to 
the defendant personally f s the owner of such 
shrines. The defendant had similar establish- 
ments in other places in the Bombay Presidency. 
The offerings collected in them were transmitted 
to the Bombay yoedi and dealt with there. The 
moneys from the Bombay pedl were transmitted 
to Nathdwar sometimes by means of hiuidis 
at Nathdwar on the Bombay pedi and honoured 
by that pedi, and sometimes by articles being 
purchased for the defendant’s use by the servants 
of the pedi in Bombay and sent to Nathdwar. 
In May 1888, the defendant agreed to purchase 
a house in Bombay for Rs. 1,18,500. Earnest' 
money (Rs. 10,000) was paid out of moneys in the 
Bombay and the employes of the pedi after 

the purchase lived in the house. Interest was 
paid on the unpaid purchase-money. In 1889, 
when the defendant visited Bombay, he lived in 
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(2) CAUSES OF JURISDICTION— 

(a) Dwelling, Carrying on Business, or 
Working for Gain — concluded, 

this house, but he sold it in the same year shortly 
before he returned to Nathdwar. The d^endant 
had never been in Bombay until 1889. In that 
year, in accordance with the practice, he obtained 
from the British Resident at Meywar a permit to 
travel "with an armed following to the places men- 
tioued in the permit, one of which was Bombay. 
The journey was supposed to last for six months. 
The defendant left Nathdwar in February 1SS9, 
and after various stoppages reached Bombay on 
the 2nd April, and took up his quarters at the 
house above mentioned. The reason assigned for 
his coming to Bombay was that his devotees 
had asked him bo come. When in Bombay his 
followers visited him, and he visited their houses 
on invitation. On these occasioos he received 
offerings which in the aggregate amounted to 
about Rs. 75,000. These offerings were personal, 
and were not paid into the joedi. This suit was 
filed on the 3rd May 1SS9, while tbe defendant 
was in Bombay. Early iu August he left Bombay 
and returned to Nathdwar. The plaintiff con- 
tended that the Court had jurisdiction under cl. 
12 of the Letters Patent, 1865: — Held, that at the 
date of the iusbibution of tlie suit the defendant 
was neither dwelling, nor carryiug on business, 
nor personally working for gain, in Bombay, and 
that the Court had no jurisdiction. Gosvami 
Shri lOS r. Govardeanlalji. 

[I. L. R. 14 Bom. 541 

4, — Foreigner carrying on lousiness log agent.] 
Per Sargent, C. J :— Although it is true that a 
non-British subject who does not personally carry 
on business within the territorial limits of the 
Court does nob make himself personally subject to 
the municipal law of British India, still, by estab- 
lishing his business in British India, from which, 
business he expects to derive profit, he accepts the 
protection of the territorial authority for his busi- 
ness, and his property resulting from it, and may 
be fully regarded as submitting to tlie Courts of 
the couniry. Giudhar Damodar v, Kassigar 
Hiragar. 

[I. L. R. 17 Bom. 662^ 

(5) Cause of Action. 

5. — Lease to sue under el. 12 of the Letters- 
Patent, 1865 — Amendment of plaint in cases in 
which leave to sue under cl, 12 is ncccssary-~- 
Part of cause of action arising outside the jurist 
diction^Hundi, suit on — Suit Toy drawee within 
the Jurisdiction against the drawer outside the 
jurisdiction.] In suits for which leave to sue 
under cl. 12 of the Letters Patent, 1865, is neces- 
sary the plaint cannot be afterwards amended. 
The grant of leave must be taken to relate to the 
suit as pub forward in the plaint on which leave- 
is endorsed by the Judge accepting it. The grant 
of leave under cl. 12 of the Letters Patent, 1865, 
is a judicial act, which must he held to relate only 
to the cause of action contained in the plaint, as 
presented to the Court at the time of the grant. 
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-JURISDICTIOIT— 

(2) CAUSES OF JURISDICTIOX~^^?i^’?z/^7^i. 

(Jj) Cause op Aoiioi^ — anchuled. 

Such leave, whicF affords the very foundation oC 
the jurisdiction, is not available to confer juris- 
'diction*rin respect of a different cause of action 
•which was not judicially considered at the time it 
was granted. In respect of such a different cause 
■of action, leave under cl. 12 cannot be granted 
after the institution of the suit ; and, therefore, 
the Court cannot try such different cause of action, 
except in another suit duly instituted. In suits 
upon Jinndifi drawn outside the jurisdicbioi upon 
drawees within the jurisdiction, part of tlie cause 
-of action arises outside the jurisdiction, and leave 
to sue under cl. 12 of the Letters Patei^t, 1865. is, 
•therefore, necessary for such suits. Uaupurtab 
Samruthuoy w Premsukh Cha:sdamal. 

[I. L. R, 15 Bom. 93 

In a later case the plaint was amended by the 
addition of another defeiid.ant after the leave 
to sue had been granted, aud an appeal by the 
original defendant from that order w'as dismissed. 
FOOLIEAI i\ PtAMPRATAB SAAIRATRAI. 

[I. L. R. 17 Bom. 466 

(3) SUITS FOR LAUD. 

6. --‘Letters Patent, High Gonrt, cl. 12 — Suit 
for land out of jnrisdhtion — Suit for specljie 'per^ 
formanee.'] A vendor, having obtained leave to 
sue under ch 12 of the Letters Patent of 1SG5, 
sued in the High Court to enforce inter alia the 
specific performance of a contract entered into 
hy the defendant for the purchase of certain land 
situated in the district of Burdwan, aud in the 
alternative for damages: — Held that, as far as 
the ahove-meutioued objects of the suit were con- 
cerned, the suit was not one for laud witliiu the 
meaning of that clause. Land Mortoage Bank 
%\ Sudurudeen Ahmed. 

[I. L, R, 19 Calc, 35S 

7. — Pmoer of High Cou-rt to order sale of land 
situate outside jurlsdieilon — ISlortgage of land 
0 u tside j arisd Ictlo n — Suit fo r spec [fie pe rf rniancc 
n'olating to land outside jurisdiction — Letters 
Patent, 1865, cl. 12.] In a suit for specific 
performance of an agreement made in Bombay, 
but relating to land situate outside the original 
jurisdiction of the High Court, and to realise a 
mortgage-debt by sale of the said land : — Held, 
that the Court had jurisdiction to try the suit, 
and to order a sale of the mortgaged land. Yash- 
TANTRAV HoLKAR (MaHARAJaH HoLKAPv) t. 

Uadabhai Cursetji Ashburner. 

[I. L. R. 14 Bom. 353 

S.~ Letters Patent, High Court, cl. 12 — Suit 
for land' out of jurisdiction — Suit to declare 
interest on land — Suit to have land discharged 
from mortgage.~\ Where the plaintiff alleged that 
he executed a mortgage of certain land to the 
defendant for Rs. 10,000, that the defendant only 
paid him Rs. 1,000, and refused to pay the balance, 
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(3) SUITS FOR LAND— 

and prayed that the mortgage contract might be 
declared void and the mortgage set aside and can- 
celled, or for damages \ ~Beld that, so far as the 
suit sought to discharge the land from the obliga- 
tion imposed on it by the mortgage it was a suit 
for laud wdchin cl. 12 of the Letters Patent, 
aud the land being situate outside the local limits 
of the jurisdiction of the Court, the Court had no 
jurisdiction* to try it. IvANTi Ghunder Pae 
Chaudhry y. Kissory Wohun Roy. 

[I. L. R. 19 Calc. 361 note 

9. — Mortgage lien — Suit to recover .mortgage^ 
debt hg sale of mortgaged property out of jurisdic- 
tion^^ A suit by a mortgagee to recover the mort- 
gage-debt from the mortgagors personally, as well 
as by sale of the mortgaged property, is one fall- 
ing within els. (c) or (^) of s, 16 of the Code 
of Civil Procedure (Act XIV of 1882), and can only 
be instituted in that Court within the local limits 
of whose jurisdiction the mortgaged property is 
situate. A Court has no jurisdi.stiou to entertain, 
such a suit relating to property situate outside the 
local limits of its jurisdiction. Yithalrao v. 
Vaghoji. 

[I. L. R. 17 Bom. 570 

(4) ADMIRALTY AND YIOE-ADMIRALTY 
JURISDICTION. 

10. — FAa? - Ad mlraltg j urisd let I o n — Vice- Ad m ir- 

alty Regulations of Practice under Code of 

Civil Procedure— Procedu.re-^Pleadlngs:'] In Yioe- 
Admiralty cases, the effect of appearance, the 
mode of objecting to the jurisdiction, ani the 
mode of questioning the validity of a pleading, 
are matters governed by a settled practice under 
the Code of Civil Procedure. The Privy Council 
rules issued under 2 & 3 lYill. lY. c. 61, have no 
operation, except in case of suits In rein in which 
no appearance has been entered, and other matters 
to which the Procedure Code cannot be applied. 
The enactments and rules affecting the Vice- Ad- 
miralty jurisdiction reviewed and examined. In 
the matter of the Ship Ghauipionf'’ I. L. R. 17 
Calc. GO, referred to, IN the matter op the 
Ship •* Fannie Skolpield.” 

[I. L. R. 17 Calc. 337 
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See Act IX op 1847. 



[I. L. R. 17 Calc. 590 


See Appeal-— N.-W, P. Acts. 



LI. L. R. 13 All, 364 
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JUmSBICTION OF CIVIL COURT - 

continued. 

See Bengal Tenancy Act s. 84. 

[I. L. R. 18 Calc. 2’/l 

See Bengal Tenancy Act, s. 174. 

[L L. R. 18 Calc. 481 

See Co-Sharers — General Bights in 
Joint Property. 

[I. L. R. 14 All. 273 

See Minor— Bombay Minors Act (XX 
OE 1864). 

[1. L. R. 15 Bom. 259 

See XuisANCE— U nder Criminal Pro- 
cedure Code. 

[I. L. R. 17 Calc. 562 

See Pensions Act, s, 4. 

[I. L, R. 14 Bom. 573 

See PO.SSESSION. Order of Criminal 
Court as to— Disputes as to 
Bight of Way, Water, &c. 

[I. L. R. 14 Bom. 25 

See Bight of Suit— Office or Emolu- 
ment. 

[I. L. R. 17 Calc. 906 

See Service Tenure. 

[I. L. R. 17 Bom. 431 

See SonthalPergunnahs Settlement. 

[I. L. R. IS Calc. 133, 146 

(1) CASTE. 

1 ^—Qii'll Procedure Code, s. 11 — Hindu jMcirriaeje 
Act {Act AT o/ 1856), ,5. 5 — Hindu law, marrlaffe 
^ Widow re-marriage — Hveh/sion from, temple — 
Jdxcoimnunlcatkm.'] The plaintiff, who was a 
Smarta Brahman, but had married a widow {whose 
first marriage had not b en consummated), alleged 
that he had made a vow to present an offering iu 
a certain temple, and that the defendants, who 
were the committee of the temple, had obstructed 
and prevented him from entering the inner shrine 
(where orthodox Brahmans usually make their 
offerings), asserting that he was disqualified to 
enter by reason of his having married a wddow 
contrary to Hindu sliastras ; and he sued for 
damages for the above obstructiou and imputation, 
for a declaration that he was entitled to enter the 
shrine as a Brahman, and for an injunction re- 
straining the defendants from interfering with 
his exercise of this right: — Held (1) that the 
right claimed was of a civil nature and within 
the cognizance of the Civil Courts ; (2) that the 
question to be determined wms not a question of 
the plaintiff 's legal status, since a Brahman wddow 
is at liberty to re-marry under Act XY of 1856, 
hut it was a question of caste stadus in respect of 
a caste institution ; (3) that in order to determine 


JURISDICTION OF CIVIL COURT — 

continued. 

(1) CASTE — continued. 

the above question, the Courts must inquire (ay. 
what was the usage of tlie temple as regards 
admission into the inner shrine for the purposes 
of rvorship at the date of the suit, or the pi-esum- 
able intention of the religious foundation as re- 
gards such admission, and {h) wdi ether, according 
to such usage or presumable intention of the 
foundation, those who secede from the caste custom 
as to re-marriage of women are outside the class 
of beneficiaries as regards the right of admission 
iuto the inner shrine as above. Yenkatachala- 
pati r. Subcarayadu. 

[I. L. R. 13 Mad. 293 

2. — Suit relating to caste guest iwis — lllglit of 
suit Ijy hJiaiats of religious fraternltg c.rpelled Ig 
other memhers for rc-adnilsslon into fraternltg — 
Powers offi'afernitg to imgn’sefne and eavse expul- 
sion until [fine is j) aid —Cause of action.] The plain- 
tiffs were some of the Ihadiats or members of a 
satra or religious fraternity, and they claimed the- 
right to enter the lilrtaiighar or prayer-hall, and 
perform their prayers and other rights therein. 
They alleged in the plaint that the management 
of the affairs of the satra, including the distri- 
bution of honorarium and off’ering.s and the ap- 
pointment and dismissal of the sati-lap or head of 
the fraternity, wms vested in the samulia. or entire 
body of hha'luiiSy and that they and their fore- 
fathers had been from generation to geoeratiort 
iu receipt of the honorarium and offerings, and had 
been performing the rites and ceremonie.s accord- 
ing to the custom of the satra until they had been 
obstructed and interfered with hy the defendants 
in such performance, and had been expelled from 
the liirtanghar. The prayer of the plaint was that 
the plaintiffs’ right to enter the hlrtangliar to 
perform the said rites and ceremonies and to re- 
ceive their share of the offerings might be estab- 
lished ; that the hirtivnghar from which they had 
been dispossessed might be made over to them for 
the purpose of such performance, and that a pro- 
hibitory injunction might be granted enjoining 
the defendants not to obstruct them in such per- 
formance. The defendants, who w^ere the satria 
and the other members of the fraternity forming 
the majority of the entire body of hhaliats, denied 
the lights claimed by the plaintiffs as hhahits^ 
and stated that the satra was governed by the- 
satria and a select body of hhakats, that the 
plaintiff Xo. 1 had received mantra or spiritual 
initiation from one Saruram, contrary to the 
rules of the fraternity, and had been convicted, 
moreover, of a criminal offence, and a fine of Bs. 100 
had accordingly been imposed on him and his par- 
tizans by the governing body of the satra, wBose 
orders they had disobeyed by refinsing to pay the 
fine, and they had, therefore, been excluded from 
entering the klrtanghar ; and the defendants 
contended that the Civil Court had no jurisdiction 
in the matter, and ihat the suit was, therefore, 
not maintainable. The lower Courts held that, 
the Civil Court could entertain the suit, and they 
made decrees practically ordering the admission of 
the plaintiffs to the hlrtangliar on their complying. 
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JURISDICTION OF OIVIL OOURT- 

contimed, 

(1) Qk^T'Ei-^oontuiued. 

■witli the order imposing- the fine :’^Ilelil, that the 
rules laid down in the English cases as to expul- 
sion fr^m clubs or voluntary associations which 
people are free to join or not, and where any one 
who joins may well be taken to be bound nob 
only by its general rules, but also by any special 
orders made by its members wdth regard to him 
in accordance with those rules, are nob applicable 
with regard to caste unions or religious fraternities 
in India, to which people belong not of choice 
but of necessity, being born in their respective 
castes or sects, and the consequences of exclusion 
from which are far more serious aud affect a 
person’s status in a far greater degree than 
those of expulsion from a club. lu such reli- 
gious castes or fraternities the protection of 
Courts of Justice, even though preside! over by 
Judges of a different religious persuasion, against 
expulsion, is much more needed than in clubs or 
voluntary associations. Cases of expulsion from 
•them were, therefore, cognizable by the Civil 
•Courts, Sudharam Patar v. Sudharaui, 3 I. L. R. 
A. C. 91 ; 11 W, R. 157 ; Hopkhisoti v. Marquis of 
Exeter, L. R. 529, 63 ; and Dawkins v. Antrolus, 
L, R. 17 Oh. D. 615, distinguished ; Gopal Giirain 
■V. Guram ^ 7 W. R. 299 ; and Ramkatit v. Ram 
Eoclian^ S. D. A. 1859, p. 535, followed. Adcdoate- 
.General of Bomkay v. Halm Devakar, I. L R. 11 
Bom. 185, not followed. Held, further, that even 
if the rules laid down in the English cases were 
.applicable, they were subject to a qualification 
•which leaves it open to a Court of Justice to in- 
terfere with the decision of a private association 
•on grounds, one of which is that the decision is 
contrary to natural justice. The decision of the 
■lower Courts therefore ordering the re-admission 
.of the plaintiffs to the klrtangkar, on their com- 
plying with the order imposing the fine, was not 
such an interference with the decision of the 
domestic tribunal of the parties as is opposed to 
the cases cited as to clubs, &c. , as it would have 
been contrary to natural justice for the fraternity 
.to enforce such exclusion after the reason for it 
■had ceased, and make the disqualification of the 
^plaintiffs permanent. Held, on the statements in 
the plaint, that the plaintiffs ha i a cause of action, 
and the suit could not have been properly dis- 
■missed on the finding of fact by the lower Ap- 
pellate Court that the plaintiffs’ exclusion from 
the liirtangliar was justified by their refusal to 
pay the fine imposed on them. Jagannath 
CHUEN V. AKALI DaSSIA. 

[1. L R. 21 Calc. 463 

3- — Infringement of caste rule — Defamation hy 
waste resolution — Truth of allegation — A defence to 
civil suit for defamation^ Privilege^Oaste resulu^ 
.tlon degyriving a niemler of caste of man-pan in- 
vitation— Sump to ary law inforced lyy caste — Boin^ 
.hay Regulation II of 1827, 6-^,21, s. I— Cause of 
.-action — Right of suit — Onus prohajidL'] In the 
year 1887 some members of the Pathare Kshatria 
-caste considered that the outlay in connection 
with the munj, marriage and other ceremonies, 
hy the members of the caste, were unnecessarily 


JURISDICTION of’ CIVIL COURT— 

continued, 

(1) CASTE—ccuifi/iz^^^Z. 

aud unreasonably large, and that this was the 
cause of ill-feeling in the caste. A meeting, 
purporting to be a meeting of the whole caste, 
was held at Malad, in ttalsette, on the 5fch June 
1887. Several rules framed with the view of 
lessening these expenses were then passed. The 
fourth rule was as follows : The practice of 

bringing a finikin to sing in the mundup on the 
day of munj or marriage ceremony is to be put a 
stop to.” The preamble to the rules contained the 
following clause “ Every family in the caste is 
to act according to these rules, and if any trans- 
gression of these rules on the part of any one be 
proved, he shall be considered as an offender of the 
caste.” Copies of these rules and their preamble, 
together forming “ the resolution,” were printed 
and sent to the various divisions of the casce with 
a letter. The letter expressed the hope that the 
various sectioms would take steps to prevent the 
rules being -transgressed. The plaintiff and the 
defendants belonged to the Girgaum section of 
the caste. This section approved of the resolution 
and acted on it. In May 1888, the plaintiff’s grand- 
nephew’s munj was celebrated at the plaintiff’s 
house, and the plaintiff, in breach of the above 
rules, employed a nalkln to sing at it. ■ u the 
9th March 1889, D (defendant No. 6), who was 
secretary of the Girgaum aectiou of the caste, 
wrote to the plaintiff, drawing his attention to his 
breach of the rules, and calling upon him to show 
cause, before the Girgaum section of the caste, 
why iie should not be liable to censure, aud v/hy 
the man-pan invitation to him by the caste should 
not be stopped. A correspondence then took place 
between the plaintiff and D, in which the plaintiff 
alleged that the rules in question had not been 
laid down by the whole boJy of the caste, and 
that they were frequently transgressed. He de- 
clined to pay any attention to communications on 
the subject. A meeting of the Girgaum section 
of the caste was then held, at which twenty-two 
members were present, and a resolution was pass- 
ed, declaring that the plaintiff had transgressed 
the caste rules, and depriving him of the man-pan 
invitation by the caste until a contrary resolu- 
tion should be arrived at by the Ghargaum and 
Desh. It was also ordered that this resolution 
should be communicated to the Ghargaum (local 
divisions of the caste) and Desih (head-quarters 
of the caste), which subsequently accepted and 
approved of the resolution, which thus became 
known to the whole caste. The defendants were 
among the twenty-two members of the Girgaum 
section of the caste who passed the resolution. 
The plaintiff sued them claiming Rs. 5,000 damages 
alleging that they had passed the said resolution 
and circulated it among the caste, and complain- 
ing that they bad “attempted to carry out the 
said resolution by preventing the usual man-pan 
invitation being sent to the plaintiff, and the 
depriving of the plaintiff of this invitation is 
equivalent to excommunicating him from, his 
community ” : —Held, that the circumstances, 
even assuming that the defendants were actively 
instrumental in getting the resolution carried, did 
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JURISDICTION OF CIVIL COURT- 

COlltlllUGcl. 

(1) CASTE — concluded, 

Bofc’ constitute a cause of action of which the 
Court could take cognizance. The plaintiff had 
not been libelled by the publication of the reso- 
lution. The facts stated in the resolution were 
■all true, and the publication of true statements 
regarding* an individual does not constitute a 
■cause of action in a Civil Court, though, if the 
publication be unjustifiable, it may be an offence 
against the provisions of the Penal Code. The 
■occasion, also, of the publication was privileged. 
The defendants were justified in informing the 
caste-fellows of the matter relating to the caste, 
which it was for the common interest of the caste 
do know. So, far, therefore, as the suit was a 
•suit for libel or defamation it failed. Held,, also, 
that the fact that the defendants had been actively 
instrumental in passing the resolution depriving 
the plaintiff of his man-pan did not constitute a 
•cause of action. The right to the invitation was 
not a legal right. It was a social privilege which 
caste usages only entitled a casteman to receive, 
and the caste was the only tribunal to which a 
casteman deprived of that privilege could resort. 
The question was a caste question unconnected 
with property or legal right. Held^ also, that 
the fact that the rule which the resolution en- 
forced might be, in fact, ultra vires and one which 
the caste could not validly pass, did not operate 
to give the Court jurisdiction. As long as a 
<5aste in passing a rule confines the enforcement 
■of it to social caste sanctions, and does not seek to 
deprive a man of property or legal rights for dis- 
obeying it, the Court has no jurisdiction to en- 
quire iivo the nature of the rule. The Court can- 
not dictate to the ca.ste what rules it shall and 
what it shall not lay down for its guidance. The 
rule in question was a sumptuary rule, and 
there was no reason why the caste should not 
enact it if it pleased. Among the issues raised 
by the defendant on the pleadings were the fol- 
lowing : — viz. (3) whether the rules were not duly 
approved and adopted by the caste ; and (6) 
whether the publication of the resolution was 
not privileged. It was contended for the plain- 
tiff that the burden of proving these issues was 
on the defendant, and that he (the plaintiff) 
might reserve his evidence on them until the de- 
fendant had given evidence upon them. Held, 
that the on?iS of showing that the rules were not 
properly passed, lay on the plaintiff. Raghunath 
.Damodhar Janardhan Gopal. 

[I. L. R. 15 Bom. 599 

(2) CUSTOMAUY PAYMENTS. 

4 . — Act XI of 1852. s. 7 — Suit for a declaration 
Hia-t plaintiff loas hadini nailt, and that defendant 
was not entitled to any payment from him in re- 
spect of the Government revenue payable by the 
plaintiff — Inamdar of the village — Government not 
a party.'] In a suit for a declaration that the 
plaintiff was the liadim naili of a particular village, 
and that the defendant, who was tha inamdar of 
rhe village, was not entitled to levy any contribu- 
tion from the plaintiff in respect of the sum which 
.the defendant had to pay to the Government as 
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continued. 

(2) CUSTOMARY PAYMENTS-cc;?^Z?^rt>r7, 

agreed upon between him and the Government, 
the lower Court dismissed the claim for want of 
jurisdiction under s. 7 of Act XI of 1852 and for 
non-joinder of Government as a party: — HXd, re- 
versing the decree of the lower Court, that the 
question involved in the case being whether the 
plaintiff was o^Juidim naih as regards the defend- 
ant, the suit was nob barred by s. 7 of Act XI of 
1852, the object of which is confined to providing 
a summary mode of disposing of claims to exemp- 
tion from payment of the revenue as against 
Government. further, that Government was 

not a neces.sary party to such a suit. Irapa 
Malapa Naik V . Apasaheb Irbasapa Desai. 

[1. L. R. 16 Bom. 649 

(3) MAGISTRATE.S’ ORDERS, INTER- 
FERENCE WITH. 

5. — Declaration of title to landSpecifie Belief 

Act {I of s. 42 — Criminal Procedure Code 

{Act X of 1882), s. 133 — Order by Afagistrate 
under s. of the Criminal Procedure Code for 
removal of an obstruction standing upon certain 
land.] A Magistrate made an order against the 
plaintiff, under s. 183 of the Criminal Procedure 
Code (Act X of 1832). for the removal of a certain 
otta standing in front of the plaintiff's shop as an 
obstruction to the public way. The plaintiff, 
thereupon, brought this suit against the Secretary 
of State for India in Council for a declaration 
that the land on which the otta stood was his 
property and not that of the Government. It 
was contended that the jurisdiction of the Court 
to make the declaration prayed for was taken 
away by the last clause of s. 133, which provides 
that “ no order made by a Magistrate under this 
section shall be called in question in any Civil 
Court d' — Held that the Magistrate’s order under 
this section was not a conclusive determination of 
the question of title. Secretary of State foe 
India v . Jbthabhai Kalidas. 

[I. L. R. 17 Bom. 293 

(4) OFFICES, RIGHT TO. 

6, — Madras Begulation VI of 1881, s, 3 — Suit 
for a declaration as to land alleged to be nattamal 
maniyams — Jurisdiction of Revenue Courts — Res 
judicata — Civil Procedure Code, 1882, s. 18.] In a 
suit to establish plaintiffs’ title to certain land 
alleged by the defendants, who were the Secretary 
of State for India in Council and the nattaniaigar 
of a certain village, to be maniyam land attached 
to the office of the second defendant, and previous- 
ly held to be such by a Revenue Court in a suit 
under Regulation Vi of 1831: — Held, it was not 
a suit which the Civil Court was precluded from 
entertaining by Regulation VI of 1881, nor was 
the decision of the Revenue Court one of a Court 
competent to decide the matter. The Civil Court, 
therefore, was not precluded either by Regulation 
VI of 1831, s. 3, or by the decision of the Revenue 
Court from granting the declaration prayed for. 
Ravutha Koundan V . Muthtj Koundan. 

[I. L. R. 13 Mad. 41 
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coiLtbined, 

(4) OFFICES, RIGHT TO—contlnvcd. 

7 . — Suit ill loiiicli the right to an office and to its 
(‘moluments is in dispute.^ A suit in whicli the 
only question for deoision was, whether or not the 
plaiuti^ was the aga of a certain 9nut/i, and 
entitled as such to receive certain fees on the 
occasion of marriages, is a suit of a civil nature 
in which the right to an office and thereby to 
certain fees is in contest. Such a suit is cognizable 
by a Civil Court. Its decision in no way involves 
any interference in a caste question. Guhsangaya 
2\ Tam ANA, 

[I. L. R. 16 Bom. 281 


JaRISDIOTION OF CIVIL COURT- 

continued, 

(4) OFFICES, RIGHT TO-^conclndcd. 
the plaint about the position and privileges of tbe- 
Ihaduits and their rights to honorarium and 
offerings, and to the defendants’ denial of those 
rights and of the plaintiffs’ right to enter the 
Jurtaiighar, the suit must be regarded as one in 
which right to property and to an office, within 
the^ meaning of the explanation to s. 11 of the 
Civil Procedure Code, is contested and therefore 
notwithstanding that the honorarium and offer- 
ings were of trifling and merely nominal value, 
one of a civil nature and cognizable by the Civil 
Court. Jagannatu Churn v. Akali Dassii 


8. — Civil Procedure Code, 1882, s. 11 — Suit for 
right to property and for office or einolumcnt.'] 
The plaintiffs were some of the hJiahats or mem- 
bers of a satra or religious fraternity, and they 
claimed the right to enter the kirtanghar or 
prayer hall, and perform their prayers and 
other rites therein. They alleged in the plaint 
that the management of the affairs of the 
satra, “including the distribution of honora- 
rium and offerings and the appointment and 
dismissal of the satriaf or head of the frater- 
nity, was vested in the samuha, or entire body 
of IhahatSy and that they and their forefathers 
had been from generation to generation in re- 
ceipt of the honorarium and offerings, and had 
been performing the rites and ceremonies accord- 
ing to the custom of the satra until they had 
been obstructed and interfered with by the de- 
fendants in such performance and had been ex- 
pelled from the kirtanghar. The prayer of the 
plaint was that the plaintiffs’ right to enter rhe 
kirtanghar to perform the said rites and cere- 
monies and to receive their share of the offerings 
might be established ; that the kirtanghar from 
which they had been dispossessed might be made 
-over to them for the purpose of such performance, 
and that a prohibitory injunction might be granted 
enjoining the defendants not to obstruct them in 
such, performance. The defendants, who were 
the scitrla and the other members of the frater- 
nity forming the majority of the entire body of 
lihaliLits, denied the rights claimed by the plain- 
tiffs as hliahats, and stated that the satra was 
governed by the ,9u^ri^^^and a select body of hhakats, 
that the 'plaintiff No. 1 had received mantra 
spiritual initiation from one Saruram. contrary to 
the rules of the fraternity, and had been convicted, 
moreover, of a criminal offence, and a flue of 
Rs, 100 had accordingly been imposed on him and 
Ills partizans by the governing body of the satra, 
whose orders they had disobeyed by refusing to pay 
the fine, and they had, therefore, been excluded 
from entering the kirtanghar : and the defendants 
contended that the Civil Court had no jurisdiction 
in the matter, and that the suit was. therefore, not 
maintainable. The lower Courts held that the 
Civil Court could entertain the suit, and they 
made decrees practically ordering the admission 
of the plaintiffs to the hlrtanghar on their com- 
plying with the order imposing the fine \—'BeUl, 
that having regard to the prayer for .possession 
of the kirtanghar j and to the allegations made in 




(5; POTTAHS. 

^^^^p-^^udras Rent Recovery Act [Madras Act 
Mil of 18G5), .9, S’. 3, 7, 87 — Suit to enforce 
acceptance of improper pottali—JDocroe for renf] 
A landlord ^sued his tenants in the Court of a 
District Munsif to enforce accentance of pottalis 
and the execution of mnchalhas by them, and to 
recover arrears of rent. The suits were filed 
more than thirty days after tender of the pottahs 
which were found to contain certain improper 
stipulations that the Civil Court had 

lurisdiction to entertain the suit and to modify 
thQpiottahs where they were found to be improper 
and to enforce the execution of correspondincr 
niuchalkas. Held, also, that the claim for reuli 
should have been disallowed on the ground that 

the pottahs as tendered were improper pottahs 

Aaraslmma v. Suryanarayana, I. L. R. 12 Mad 
48!, distinguished, Easwap.a Doss r Punga’ 

VANACHARI. 

[1. L. R. 13 Mad, 361 

10.— Madiyis Rent Recovery Act (Madras Act 
^ ddl of 18G5), ss. 3,7, 87 — Suit to enforce e.cchange 
of pottah and 'inuelialka— Amendment of pot t ah A 
Held by Collins, C. J., I\Iuttusami Ayyaia 
and Parker, JJ. (Shepherd, J., dissentin'^) 
that an ordinary Civil Court has jurisdiction to 
entertain a suit to enforce acceptance of a pottah 
and execution of a muehalka.— Held, further 
that if the pottah which has been tendered ia 
found not to be a proper one, such a Court cannot 
amend it and direct the tenant to execute a mu* 
ehalka corresponding with it as amended, bub 
can, in a suit properly framed for that purpose 
pass a decree declaring what is a proper pottali 
Ramayyar i\ Vedachalla. 


[I. L. R. 14 Mad. 441 
(6) RELIGION. 

11. — Maliomedavi religious customs — Civil Pro* 
cedure Code, s, IV-Rhjht of snit—Snit for injunc* 
tionto restrain reading of the KuthahA Certain 
Moplahs, described as “the Adoktessor and Jamatf^ 
of a mosque, sued certain other Mahomedaus 
described as “.members of the Puslar caste,”’ 
alleging that the custom was for the defendants 
to, attend the plaintiffs’ mosque on Fridav at the 
leading^^of the kuthan^ and that the defendants 
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had reoenfcly built another mosque a short dis- 
tance off, and had for two months been attempt 
ing- to read the kiifhalb there.” It was further 
alleg-ed in the plaint that such reading of the 
liutdalh was ‘‘quite contrary to the Mahomedau 
religion,” and that the defendants nevertheless 
proposed to have the liuthah read, •• whereby the 
huthiili or adoration conducted in our mosque will, 
-according to religion, be fruitless.” The prayer of 
the plaint was for an injunction, restraining the 
defendants from reading the Imthadi in their 
mosque :■ — Rdd, that the plaint disclosed no cause 
of action. Maine Moilau r. Islam Amanath. 

[I. L. R. 15 Mad. 355 

(7) RE.^T AND REVENUE SUITS, BOIIBAY. 

12. — Bomlaij Receime Jwrisdlctioit Act (AT of 

1876), s. 4 {c) — Salt for redemption of mortgage — 
Sale of mortgaged land hg Native Qhicf for arrears 
of assessment — Ol(^ioi hij j^nrchaser against mort- 
gagor and mortgagee.~\ The plaintiff sued to 
redeem certain land mortgaged by him to the first 
defendant The second defendant claimed the 
land as owner, alleging that the mortgagor and 
mortgagee had failed to pay the assessment on 
the laud to the Native Chief to whom it was due. 
The latter had accordingly sold it by public auction 
to realise the assessment, and he (defendant No. 2) 
had bought it. The Court of First Instance rejected 
the plaintiff’s claim on the ground that the suit 
could not be entertained by a Civil Court uii ier 
the provisions of the Revenue Jurisdiction Act 
(X of 1S76) and the Land Revenue Cole (Bombay 
Act V of 1879). On appeal the District Court 
reversed the decree and remanded the case for 
trial on the merits \ confirming the order 

of the District Court, that Government having 
rendered no assistance in the procee lings for the 
realisation of the revenue by the Native Chief on 
which the defendant relied, the juris liction of the 
Civil Court was not taken away by s. 4 (o) of the 
Revenue Jurisdiction Act. Mahadcj l\ L.^kshman. 

[I. L. R.17 Bom. 681 

(S) RENI AND REVENUE SUITS, N.-W.P. 

13. — Suit for declaration of proprietary title in 
property said to have heen wrongfiilhf distrained — 
Givll Procedure Code, s. \l—Aot XII of 1881 (M- 
W. P. Pent Act), ss. 56, 83, 85, 93 (f)~Pistress.^ 
In execution of a decree against the tenants of 
certain zemindars, the plaintiff attached and sold 
certain trees upon the holding of the j udgment- 
debtors, and the auction-purchaser in turn trans- 
ferred them to the plaintiff, who obtained posses- 
sion. Subsequently, one of the judgment-debtors 
vacated the land on which the trees were situate, 
and the zemindars let the land to another tenant. 
This last-mentioned tenant having fallen into 
arrears of rent, the zemindars, purporting to act 
under s. 56 of the N.-W. P. Rent Act (XII of 
1881) distrained some of the trees of which the 
plaintiff was in possession under his purchase, sold 
them, and themselves bought them. The plaintiff 

W, D 
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— continued. 

then brought a suit against the zemindars, paying- 
for a declaration of his right to, and maintenance 
of. possession of the trees: — Held, that the plain- 
tiff was entitled, under s. 11 of the Civil Pfocedure 
Code, to bring the suit in a Civil Court, and that 
the Civil Courts were not prevented from taking 
cognizance of it by ss. S3, 85, 93 {f) or any other 
provision of the Xj-W. P, Rent Act (XII of ISSl). 
Shankar Sahai i \ Din Dial. 

fl. L. R. 12 All. 409 

14. — Suit to eject mortqaqee of occupancif -tenant 
-X-W. P. Pent Act {XII of ISSl). .sa. 93. 94— 
Lluiltationl] A suit by the zemindar to eject the 
mortgagee of an occupancy-holding or his repre- 
sentatives in possession, does nob fa,U within ss. 93 
(5) and 94 of the N.-W. P. Rent Act, bub is cogniz- 
able by a Civil Court under the rules of limitation 
applicable to suits in such Courts. Madho Lal r. 
Sheo Prasad Misb. 

[I. L. R. 12 All. 419 

15. — Suit for declaration that tenants are sliih- 
mis and not oeeupancy -tenants, and that their hold- 
ings are plaintifs' sir land — Act XIX of 1873 
(X-W. P. Land Pevenue Act), s. 241— AN IF. P, 
Rent Act [XII of 1881), ss. 10. 95(u).] The effect 
of 9. 95 (a) and s. 10 of the N.-W. P. Rent Act 
(XII of ISSl) is to deprive the Civil Courts of 
jurisdiccioa to take cognizance of any suit the 
object of which is to declare, as bet wee u the 
zemindar and tenants, the status of the tenants. 
A Civil Court has no jurisdiction to entertain a 
suit in which, the defendants being admiccediy 
the tenants of the plaintiffs, the plaintiffs pray 
for a declaration that certain entries of the de- 
fendants in the revenue records as occupancy- 
tenants, and certain orders of the Revenue Courts 
maintaining those entries, be set aside, and that 
the defendants are shihmis and nob occupancy- 
tenants, and bhab the land in question is the plain- 
tiffs’ sir land. Such a suit cannot be brought 
within the Civil Court's jurisdiction by dropping 
all the reliefs claimed except the last-mentioned 
declaration, that being merely of importance as 
incidental to the previous ones, and as a round- 
about mode of obtaining a declaration that the 
defendants are nob the plaintiffs’ occupancy-ten- 
auts. Per Straight, J. — The suib might also 
be considered as one to set aside orders passed 
by the Settlement Officer in the discharge of his 
duty for the purpose of correcting the jamah and i 
as a part of the record of rights, and thus the 
jurisdiction of the Civil Court was barred by s. 
24 1 of the N.-W. P. Land Revenue Act (XIX of 
1873). Mahesh Rai V. Chandar Rai. 

[I. L. R. 13 AIL 17 

10. — Question of title arising on an application 
for partition, how to be determined — AUIF. P. 
Land Revenue Act {XIX of 1873), s. 113.]— If a 
Revenue Court in disposing of an application for 
partition determines a question of title, it must, 

IS 
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in so doing*, act in conformity with the provisions 
of s. 113 of Act XIX of 1S73. If it disposes of 
the application otherwise than in the manner 
contemplated by s. 113, its proceedings are ultni 
elves, and wdli not debar the parties from suing in 
a Civil Court for a declaration of their rigdit to 
partition. Nasrat-ullah r. Mujib-ullah. 

[I. L. R. 13 All. 309 

17. — Suit for ejeotnieiit tigabist oecujJincij-tenaoU 
and hU mortgagee — y.-W. P. Rent Act {XII of 
ISS 1 ), s. 94. — Lbnitiitloa.'} The plaintiff, a zemin- 
car, sued an occup incy-tenant for ejectment un- 
der 8. 93 (&) of the N.-W. P. Rent Act (XII of 
ISSl), and to that suic one U a mortgagee of 
the occupancy-holding who had obtained a fore- 
closure decree against the occupancy-tenant, got 
himself made a p irty defendant under s. 112A of 
the Act. The plea lings, however, were nob 
amended, and the suit proceeded to appeal before 
the Di.sbricfc Judge: — Held^ that under the above 
circumstances the suit as against C D, the inter- 
vening defendant (who, so far as the plaintiff 
was concerned, was a trespas.ser), was of a civil 
nature and triable by the Civil Court, and therefore 
subject to the ordinary rules of limitation as laid 
down in the Limitation Act, and nob to the special 
limitation prescribed by s. 94 of Act XII of 1881. 
Sri Kishek u. Ishri, 

[1. L. R. 14 AIL 223 

IS.— 0 ecu paiu-ij -tenant — Suit by landholder 
against sueees.sor of oceug) a ney. tenant for arrears 
of rent which accrued during the lifetime of his 
predecessors— Act XII r)/ 1881 (X-JV. P.'Rent 
Act), ss. 9. 93, el. (a) 112 A. 161.] A suit against 
an occupancy- tenant in possession who has accept- 
ed the occupancy-holding, for arrears of rent not 
barred by limitation which accrued in the lifetime 
of the person from whom the right of occupancy 
has devolved upon him. is not cognizable by the 
Civil Court, but is eAclu.-^ively cognizable by a 
Court of Revenue, So held by the Full Bench, 
Mahmood, J., dissenting. The following cases 
were referred bo: — Jijcperliash v. Sheiopurshad. 
1 N.-W. P. S. D. A, 1SG4. p. 280; Mata Been 
Boobey v. Chundee Been Doobey, 6 N. W. 118; 
Mata Been v. Chundee Been., 2 N. W. 54 ; Wazlr 
Muhammad v. Amanat Khan, Weekly Notes, 1883, 
p, 172; Bhilihan Khan y, Ratan Kuar. I. L. R. 
1 All. 512 ; Ahmad-ud-din Khan v. Maglls Rai, 
I. L. R. 5 Ail. 438 ; Ashootosh Ghucherbutty v. 
Baneemadhuh Mookerjee., 1 Rev. Civ. and Cr. 
Rep. 26 ; Benod Behary Moo'hhopadhya. v. Beer 
Narain R'oy, 1 Rev. Civ. and Cr. Rep. 46; JRossein 
All Beg v. Ashruff All Beg, N.-W. P. S. D. A. 
1865, p. 221 ; Copal Pandey v. Parsotani Bas, 
I. L. R. 5 All. 121 ; Maliadeo Singh v. Bachu Singh, 
I. L. R. 11 All. 224 ; and War is All v. Muhammad 
Ismail, I. L. R. 8 All 552. Lekhraj Sing-h o. 
Rai Singh. 
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19. — AN IF. P. Rent Act (XJI of iSSl) 5. 95— 
Suit incoli'lny the determl nation of status of 
tennant.'] A Civil Court has no jurisdiction to 
entertain a suit, the decision of w^hich necessarily 
involves the determination of the class of tenancy 
of one or other of the parties to it. Madiesh Rai 
V. Ghandar Riil, 1. L. R, 13 All. 17, referred to, 
Sakina BiBi i\ Swarath Rai. 

[I. L. R. 15 All. 115 

20. — W-ir P. Pent Art, ss. 93. 95. els. (m), 
(n) — Landholder and tenant — Jurisdiction of 
Recenue Court.'] No suit will lie against alandlorii 
in a Civil Court; for the wu'ougful dispossession of 
a tenant from a holding to which Act No. Xll of 
1881 applies. Where a plaint in a Civil Court 
alleges facts which, if true, would show that the 
dispute or matter involved in the suit was on ■ to 
which s 93 or s. 95 of A A Xfl of ISSl W’ould apply, 
the plaint s*liould be rejected under cl. (e) of s. 
54 of the Code of Civil Procedure, or possibly in 
some cases returned unde’* s. 57 of the same Code. 
The plaintiffs, alleging themselves to be occu- 
pancy-ten an Us and to have been wrongfully dis- 
possessed by their landlords, who had made a lease 
of the land in suit, sued the landlords and the 
lessee.sof such landlords for recovery of p ossession 
and for damages: — Reid, that such suit was nob 
cognizable by Civil Court, bub was exclusively cog- 
nizable by a Court of Revenue. Shlmbhu yaraln 
Singh v. Bueheha, I L. R. 2 All. 200, approved. 
Tarapat Ojha V . Ram Ratan Kuar. 

[I. L. R. 15 All. 387 

JURISDICTION OF CRIMINAL COURT. 

Col. 

1. General Jurisiiiction ... ... 548 

2. Native lu'lian Subjects ... 549 

See Appeal in Cruiinal Cases— Acts. 

[I. L. R. 15 Bom. 605 

See Oeferce Committed on High Seas. 

[1. L. R. 14 Bom. 227 

(1) GENERAL JURISDICTION. 

1. — Criminal Procedure Code, s. 1'^^— Olf'ence 
committed in foreign territory — Trial '}oithout 
certificate, of the Political Agent — Jlagistrate 7idio 
is also Political Agent, jurisdiction A Dis- 

trict Magistrate instituted criminal proceedings 
in British India against a Native Indian subject 
of the Queen, in respect of offences under ss. 419, 
467 and 114 of the Penal Code, said to have been 
committed by him in French territory, without a 
certificate under s. 188 of Criminal Procedure Code. 
The accused was committed to the Sessions Court : 
— Held, although the- District Magistrate was the 
Political Agent who might have certified under 
Criminal Procedure Code, s. 188, the proceedings 
were void for want of the certificate and the com- 
mitment should be quashed. Queen- Empress y, 
Kathaperumal. 

[I. L. R. 13 Mad. 423 


[I. L. R. 14 All. 381 
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— concluded, 

(2) NATIVE INDIAN SUBJECTS. 

2 — Grlmbial Procedure Code {Act X 1882), 
s. 188 — Native Itidlau suhjeet of Her Majesty — 
Offence committed hy an alien outside British 
India — Jurisdiction of Courts in British India to 
try such an offence,'] The accused was Talati of 
Kalol iu British territory. His family belonged 
to the village of Bakrol iu the Baroda State. His 
father entered the service of the British GoverU' 
meat and lived almost entirely at Kalol. but he 
does not appear to have given up his iuteiitioa of 
returniag to his family red deuce a-j B.ikrol. The 
accused was boru at Dabhai in the Baroila terri- 
tory. He was eduo-ited partly at Kalol and partly 
at Barola. lie euterelthe Itevduae Survey De- 
partment in the Pauch Mahals. His services 
were lent by the British Governmeut to the State 
of Cambay He was charged with taking bribes 
While serving at Cambay. He was tried and con- 
victed by the First Glass Magistrate- of Ahmeda- 
bad within whose jurisdiction he was found aud 
arrested. The Sessions Judg-e reversed the con- 
viotioa, on the ground that the Magi.strate had no 
jurisdiction to try the accused: — Held, that the 
accused was not a ” Native Indian subject of Her 
Majesty” within the meaning of s. 188 of the 
Code of Criminal Procedure ; and though as a 
servant of the Queen ” he was subject to puti- 
ishment under s. I of the Penal Cole, the Magis- 
trate of Abmedabad, in whose jurisdiction he was 
•• found,” had no jurisdiction under that section 
to try him for an offence committed in a foreign 
State. Per Parsons, J. : — The expression 

Native Indian subjeon of Her Majesty ” in s. 188 
of the Code of Criminal Procedure (Act X of 1SS2) 
must be construed stidctly. and cannot be held to 
include servants of Her Majesty.” QtJEBN- 
Eoipress l\ Natwarai. 

[I. L. R. 16 Bom. 178 

JURISDICTION OF REVENUE COURT. 

Gol, 

1. N.-W. P. Kent and Revenue Cases . 549 

2 Madras Regulations and Acts 550 

See Appeal— N.-W. P. Acts. 

[I. L. R. 13 All. 364: 

Jurisdiction of Civil Court — 
Offices, Right to. 

[I, L. R. 13 Mad. 41 

See Cases under Jurisdiction of 
Civil Court— Rent and Reve- 
nue Suits, N.-W. P. 

See Possession, Order of Criminal 
Court as to — Attachment of 
Property. 

[I. L. R. 15 All. 394 

(1) N.-W. P. RENT AND REVENUE CASES. 

P, Rent Act [XII of 1881), 55. 93 (y), 
205 — ‘ ^ ProjyrietoN — Oo-sharerl] Where a lam- 
•hardar brought a suit for arrears of land revenue 


OF CASES. 

JURISDICTION OF REVENUE COURT 

—concluded. 

(1) N.-W. P. RENT AND REVENUE CASES- 
concluded. 

payable by the proprietors again.st several defend- 
ants of whom some were co-sharer.s and others 
mortgagees in possession: — /Ad J. that such suit 
was one of the nature contemplated by s. 93 (y) 
of the N.-W. P. Rent Act. 1881, and was cogni- 
zable by a Court of Revenue as against all the 
defendant-s. Lachman Singh m Ghasi. 

[I. L. R. 15 All. 137 

2. -Set-off — Suit for rent.] A Court of Revenue 
cannot entertain a claim to a set-off unless such 
claim, if ma-Ie the subject of a suit, would fall 
wichiu its jurisdiction : — Held, that i t a suit in a 
Court of Revenue by a lamhardar to recover rent, 
the defendant was not conipeteiit to plead as a 
set-off that certain arrears of malihona were due 
to him by the plaintiff. Beni 3Iadh:o r. Gaya 
Prasad. ' 

[I. L. R. 15 All. 404 

(2) M.KDRAS REGULATIONS AND AC IS. 

3. ~ d/ud/viA' Rent Recovery^ Act {Madru'^ Act 
VI II of 18 6 5), 55 . 8, 9, 10 — Suit for a pot t ah — 
Denial of tenancy lay landlord — Question of tl'h,] 

In a summary suit brought under the Madras Rent 
L'ecovery Act to compel the defendant to give a 
■pottah to the plaintiff for certain land which plain- 
tiff claimed to hold from him, the defendant 
denh’d that the plaintiff was his tenant; 

that the Collector was bound to try the question 
so raised aud not to refer the parties to a regular 
suit for its determination. Narayana Chap.iar 
v. Ranga Ayyangar. 

[I. L. R. 15 Mad. 223 

JURY. 

Verdict of Jury. 

I JUSTICE, EQUITY, AND GOOD CON- 
! SCIENCE, DOCTRINE OF. 

See Hindu LaW'— Inheritance— Ille- 
gitimate Children. 

[I. L. R. 13 All. 573 

KARNAM. 

See Madras Revenue Recovery Act, 

s. 52. 

[I. L. R. 15 Mad. 35 

See Public Servant. 

[I. L. R. 15 Mad. 127 

, Hereditary office of— 

See Right op Suit— Office or Emolu- 
ment. 

[I. L. R. 15 Mad. 284 

KHOTI TENURE. 

See Right of Occupancy-- Loss or For- 
feiture OF Right. 

[I. L. R. 17 Bom, 677 
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KIDNAPPING. 

See Charge to Jury— Misdirection. 

[I. L. R. 14 All. 25 

-^Pencil Code, s. 361 — laltbuj hy father of minor 
loife from her hushand — (daardianshiji if loife.'] 
The]^usbaud of a Hindu girl of fifteen is her law- 
ful guardian ; and if the father of the minor takes 
away the girl from her husband without the 
latter's consent, such taking away amounts to kid- 
napping from lawful guardianship, even though 
the father may have had no crimiu'd intention in 
so doing. In the Matter of the Petition of 
Dhuronidhur Ghose. 

[I. L. R. 17 Calc. 298 

LABOURER. 

See Act XIII op 1859. 

[I. L. R. 13 Mad. 351 

LACCADIVE ISLANDS. 

See Criminal Proceedings. 

[I. L. R. 13 Mad. 353 

LACHES. 

See Execution of Decree— Applica- 
tion FOR Execution and Power 
of Court. 

[I. L. R. 15 All. 84 

LAND, ACQUISITION OF. 

See Bengal Tenancy Act, s. 84. 

[I. L. R. IS Calc. 271 

LAND ACQUISITION ACT (X OF 1870)'. 
See Bombay Civil Courts Act, s. 16. 

[I. L. R. 16 Bom. 277 

See Guardian— Duties and Powers op 
Guardians. 

[I. L. R. IS Calc. 99 

, Sale of mortgaged land under. 

See Transfer of Property Act, s. fiS. 

[I, L. R. 13 Mad. 321 

1.— s. 11.- Ascertainment of value and tender 
of comyensation — Land given as oompensatioji — 
Madras Pegnlatlon II of 1803, s, 44 — Darkhast 
o'ules — Collector, power of.'] The owner of certain 
land taken up under the Land Acquisition Act, 
after the amount of compensation had been fixed, 
conveyed her interest to the present defendant, 
who applied for the land now in dispute in lieu of 
compensation, it being then Government waste; 
and this application was granted and the deed of 
exchange executed. The plaintiff and another had 
previously applied under darlihast rules for the 
land now in dispute, but the Collector ordered the 
land to be placed in possession of the defendant. 
The Board of Revenue, however, directed that the 
land be made over to the prior darlihastdars on 
terms which were complied with, and they were 
put into possession. The plaintiff having been 
subsequently dispossessed by the defendant, now 


LAND ACQUISITION ACT (X OF 1870), 

S. \\—eontinued. 

sued for a declaration of title and for possession ; — 
Held, that the plaintiff was entitled to the land 
as against the defendant. There is no provision 
in the Land Acquisition Act under which land can 
be given as compensation, and the Collecfcor acted 
beyond his powers both under that Act and under 
Madras Regulation II of 1803, s. 44, in authorizing 
the alienation of any land without tbe sanction of 
the Board of Revenue. N A ray ana r. Rama- 

CHANDRA# 

[I. L. R. 13 Mad. 4S5 

2. — s. 11. — Claim to share of compensation — 
Valuation in private transaction.] The plaintiff, 
as heir to her husband, brought a suit, in which 
Government was not represented, for a declaration 
of title to a quarter share of the jcnm value of 
land takeu up under tbe Land Acquisition Act, 
It appeared that the plaintiff’s husband had mort 
gaged his share ©f the land in question to the de- 
fendants’ predecessor in title in 1872 by an instru- 
ment iu which his share was valued at Rs. 375 : — 
Held, that the valuation of the plaintiff's hus- 
band’s share iu the instrument of 1872 was not 
binding on the pfiaintiff in the present suit. 
Chomu V . XJmma. 

[I. L. R. 14 Mad. 46 

, s. 15. 

See Appeals— Acts— Land Acquisition 
Act. 

[X. L.R. 16 Bom. 525 

, s. 19. — Assessor, appolntme^it of—Dlsgnalb 

Jicatlons in an assessor —Lias— Objections to asses- 
so7‘'s ajipolntment not raised in time — Malrer — 
Efeet on minor of guardian omitting to raise ohjer- 
tion — A ssessor as lo it ness — Ma mlatdar — Su perin ■ 
tejidence of High Court.] Certain land belong- 
ing to the applicant, a minor, was taken by the 
Municipality of Hubli under the Land Acquisition 
Act (X of 1870). The Mamlatdar of Hubli, who 
was an cx-gfcio member of tbe ATunicipat 
Committee, took part in tbe negotiations for the 
purchase of the land. He also gave evidence as 
to its value in the inquiry before the Collector. 
As the price offered by tbe Collector was not 
accepted by tbe applicant, tbe matter was referred 
to the District Judge, under s, 15 of the Act. for 
the purpose of determining the amount of com- 
pensation. On this reference the Mamlatdar acted 
as an assessor appointed by the Collector, and was- 
also examined as a witness as to the value of the- 
land. But no objection was taken to his acting 
as an assessor. The District Judge eventually 
upheld tbe Collector’s award. On an application 
under s. 622 of the Civil Procedure Code (Act XIV 
of 1882) : — Held, that the award was bad. The 
Mamlatdar had, under the circumstances, a sub- 
stantial interest in tbe matter, sufficient to dis- 
qualify him from acting as an assessor. Kashlnath 
V. Collector of Poona, I. L, R. 8 Bom. 553, followed „ 
Held, also, that the minor applicant was not 
estopped from objecting to the competency of the 
Mamlatdar by the fact that his guardian had not 
raised any suoh objection in the Court below, and 
might, therefore, be taken to have waived it. 
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iAND ACQUISITION" ACT (X OF 1870), 

S. 19 — concluded. 

Assuming- tliafc there was a waiver, it could not 
bind the mino;-. as it was not for his benefit. 
Jleld further, that a pirson who is appointed an 
assessor under s. 19 of the Land Acquisition Act 
performs ///O'/.vZ -judicial functions, and is, there- 
fore, incjmpBnent to testify as a witness in the 
same proceedings. Swamuiao v. Collector of 
Dharwar 

[I. L. R 17 Bom. 299 

1. — S. 22 . — Betermlnatioti of amoicnt of coni' 
j}6 )isat I a n — vk , no n - opp enra nee of — Cln i ui- 
ant, iionHippcicraiicc of — Plender, non-appcnrcincc 
://*.] Where, in a compensation case before the 
Land Acquisition Court, neither of the assessors 
nor the pleader for the claimant appear on the 
day fixed for hearing, the Juige should nob pro- 
-ceed with the case in their absence by confirming 
the Collector’s award, but should give notice to 
the parties; and if they do nob, within the time 
limited by s. 22 of the Lanii Acquisition Act, 
cause their assessors bo attend or appoint others, 
the Court should appoint other assessors in the 
place of those who were not in attendance. In 
THE MATTER OF THE PETITION OF KAMINI DASI 

r. Secretary of State for India. 

[I. L. R. 17 Calc. 380 

2. — S. 22. — Deter niination of amount of coin- 
peni^atlon — Assessor of claimant, non-appearance 
of — '' Neglect to act'" — Appointment of another 
assessor by Judge without notice to claimant,] On 
■the hearing of a reference in a Land Acquisition 
case to determine the amount of compensation 
to be awarded, the assessor duly nominated on 
behalf of the claimant was not present, owing to 
•some misunderstanding as to the order of the 
Judge in au application by the claimant for an 
.adjournment of the case made two days previously, 
and the other side objecting to any adjournment, 
the Judge called upon the pleader for the claim- 
ant to nominate another assessor oa the claimant’s 
behalf, which the pleader declined to do as one 
had been already duly nominated. The Judge 
thereupon himself noinincated another assessor, 
and, proceediug with the case, confirmed the 
award of compensation by the Collector: — Held, 
assuming that the absence of the claimant’s as- 
sessor amounted to a neglect to act, the J udge had 
no power to appoint another without seven days’ 
notice bo the claimant, and that the proceedings 
were consequently irregular and not in ac- 
cordance with the Land Acquisition Act, and 
•must be set aside. In the matter of Pearson 
r. Collector of the 2I-PERauNNAHs. 

[I. L. R. 17 OalG. 383 

1. — SS. 24, 25 ^Compensation —Mode of deter- 
mining the amount of compensation to be given — 
Land in vicinity of town where building U going 
on — Market-value at time of awarding compensa- 
tion, meaning of.] The recognized modes of ascer- 
taining the value of land for the purpose of deter- 
mining the amount of c ompensation to be all>wed 
Hnder the Land Acquisition Act (X of 1870) are — (1) 


LAND ACQUISITION ACT (X OF 1870), 

SS. 24, 25 — continued. 

If a part or parts of the land takeu up has or have 
been previously sold, such .sales are takeu as a 
fair basi.s upon which, making all proper allow- 
ances for .situation. &e, bo determine the value of 
that taken. (2) I’o ascertain the neb auuiigl in- 
come of the land, and bo dedii'*e its value by al- 
lowing a certain number of years’ purchase of 
such income according to the nature of the pro- 
perty. (3) To find out the prices at whi'Cli lands 
iu the vicinity have been sold and purchased, and 
making all due allowance for situation, to deduce 
from such sales the price which the laud in ques- 
tion will probably fetch if offered bo the public. 
In the case of laud in the vicinity of a town 
where building is going on, it would be unjust 
bo adopt the second of the above methods, if there 
is a fair probability of the owner being- able, 
owing to its situation, to sell or lease his laud for 
building purpo.se-s. The value of laud .should be 
determined, not necessarily according to its present 
disposition, but laid out in the most lucrative and 
advantageous way in which the owner can dis- 
pose of it.. The market-value *• at the time of 
awarding compensation” may fairly be taken to 
mean “ at the time when procee lings under the 
Act are taken.” In the matter op the Land 
Acquisition Acr X of 1870. In the matter of 
Munji Khetsey. 

[I. L. R. 15 Bom. 279 

2.— "SS. 24, 25, and ss, 15, Al.—Gompensa^ 
tion — ^lOlle of assessment— Antiquities not proved 
to have ang market- calue — Quarries — Persons 
interested in the land acquired.] The Govern- 
ment having, under the Laud Acquisition Act (X 
of 1870), commenced proceedings to acquire a plot 
of land containing granite quarries besides an- 
cient temples and sculpture, a reference was made 
to the District Judge (ss. 15, 18) as to the amount 
of the compensation to persons interested in the 
land : — Held (1) with regard to the nature of the 
property that only the value of the stone quarries 
as yielding profit could form the subject of assess- 
ment, and the value of the antiquities could nob ; 
for, under the circumstances, no markefc- value 
could be assigned to the antiquities ; (2) the right 
if nob the only coarse of proceeding was to esti- 
mate the rent at which possibly the whole plot 
might be leased, on the basis of how much rent a 
portion of the plot when leased for quarries had 
in fact obtained for the zemindar; (3) to calculate 
the purchase-money, as the first Court had done, 
at twenty-five 3'ear3 of such rent was proper, and 
no reason appeared for reducing this number of 
years to fifteen ; (I) though quarry men had been 
employed, aud had earned money, on the plot, they 
were nob interested therein, in the sense intended 
by the Act ; and their earnings, in which the 
zemindar was not interested, could nob enter into 
the question of compensation and increase the 
award ; (5) under s. 42, fifteen per cent, was bo be 
paid on the sum awarded. Secretary op State 
FOR India i \ Shanmugaraya Mudaliar. 

[I. L. R. 16 Mad. 369 
[L. K. 20 I. A. 80 
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LAND acquisition ACT (X OF 1870) 

— coyichided, 

, S, 39. — Ap2^ortiimment of coiiipe7isation — 

Landlord and tenantL^ The mode of apportion- 
ment ot compensation between landlord and 
tenant considered, Dunne v. Nobo Krishna 
Mook«bjee. 

[I. L. H. 17 Gale. 144 

, s. 55. 

Ser Collector. 

[I. L. R. 16 Mad. 321 

Seo District Judge, Jurisdiction of. 

[I. L. R. 16 Mad. 321 

LAND REGISTRATION ACT (BENGAL 
act VII OF 1876). 

, s. 7. — Delimitation of land of adjoining 

gyrojn'irtors — Correction of entry in register,'] On 
a claim for the correction of the entry of the 
names of proprietors in the general register of 
revenue-paying lands in a district kept in accord- 
ance with Bengal Act VII of 1876. the limits of 
the area of the estate had not been defined, further 
than by boundaries mentioned in the plaint, which 
were disputed by the defendants, who were the 
owners of land adjoining, and who had obtained 
from tbe revenue authorities an order for the 
entry now alleged to be incorrect. The properties 
were both parts of an ascertained number of 
higlias, forming a chicltla. The High Court, while 
affirming the decision of the Court below in the 
plaintiffs’ favour, ordered a local enquiry, with a 
view to the accurate delimitation of their estate. 
This, with the subsequent decree, resulted in the 
area being defined therein by reference to a map 
made and marked by an Amin. This w.as not a 
just division ; for, while it divided the chnclda so 
as to give the defendants their full share, it went 
beyond it, to make up the full area of the plain- 
tifis’ share. Their Lordships therefore made a 
new order, calculated to secure the division of the 
whole clmelila in due proportions for the purposes 
of the entry in the register. Eemmuni Singh 
V. Oauty. 

[I. L. R. 17 CalG. 304 

, s. 78. 

See Limitation Act, 1877, s. 22. 

[I. L. R. 19 Gale. 760 

See Merger. 

[I. L R. 19 Gale. 760 

LAND REVENUE. 

See Settlement — Construction of 
Settlement. 

[I. L. R. 17 Bom. 407 

LAND-HOLDER. 

See Madras Rent Recovery Act, s. 3. 

[I. L. R. 15 Mad. 67 
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See Acquiescence. 

[I. L. R. 14 All. 362 

^e^j'-BENGAL Tenancy Act, s. 12. 

[I. L. R. 19 Calc. 17 

See Bengal Tenancy Act, s. 158. 

[I. L. R. 19 Gale. 182 

See Bombay Act III of 1869, s. 8. 

[I. L. R. 17 Bom, 54 

See Estoppel-Denial of Title. 

[I. L. R. 13 Mad. 335 

See Grant-Effect of Grant. 

[I. L. R. 17 Calc. 826 
See Land Acquisition Act, s, 39. 

[I. L. R. 17 Gale. 144. 

See Lease— Construction. 

[I. L, R. 15 Bom. 704 

See Cases under Madras Rent Re- 
covery Act. 

See Mamlatdars Courts Act, s. 4. 

[I. L. R. 15 Bom. 177 

See Onus Probandi — Landlord and 
Tenant. 

[I.L.R. 13 Mad. 60 
[I. L. R. 15 Mad. 95 
[I. L. R. 16 Mad. 271 

See Prescription— Basements— Right 
OP Way. 

[I. L. R. 14 AIL 185 

See Res Judicata — Matters in Issue. 

[I, L. R. 20 Gale. 249 

See Service Tenure. 

[I. L. R. 14 Mad. 365. 
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LANDLORD AND T’EJ^AlJT-^eonthiutYl 
(1) LIABILITY FOR RENT. 

1. — OcGuijancy-ryot ilyhuj mte^tate — LiahUity 
of the heirs of a deceased oeea-pafiey-ryot to j^'iy 
rent — Sannaider of holding — Bengal Tenancy Act 
{Till (i/lSSo), ss. 5, 26, and 86.] The heirs of 
an ocGupaacy-?7/<9^, dying intestate, are liable to 
pay rent, whether they occupy the land or not, 
until they surrender the holding in the rnanner 
prescrib'Hi by s. 86 of the Bengal Tenancy Act, 
ISSo. Peary Hohun Mookerjee r. Kumaris 
Chuxder Sirkar. 

[L L. R. 19 Calc. 790 

2. — Occupancy tenant — JAahllity of holder of 
right of occupancy for arrears of rent which ac^ 
crued I n lifetime of h is predceessor.] An occupancy- 
tenant in possession who has accepted the occu- 
pancy-holding is liable to be sued for arrears of 
rent, not barred by limitation, which accrued iu 
the lifetime of the person from whom the right 
of occupancy has devolved on him. LekhRAJ 
Singh v. Rai Singh. 

[I. L. R. 14 AIL 3S1 

3 — Lease to one partner on hehalf of himself 
and his co-partners — Suit for rent — Making co- 
gjartners parties— Use and occupation^ Wheu 
one partner A takes a lease of premises in his 
own name, though on behalf of tde partnership, 
and with the assent of his partners B and G, B 
and Care not liable to be sued by the lessor for 
the rent reserved by the lease. A lease is not a 
mere contract ; it is a conveyance, and effects 
a transfer of property. The lessee can only be 
the person named in the lease. If that person 
becomes a lessee on behalf of some one else— as 
he may do —the law regards him as a trustee for 
that other person, and does not consider that 
other person as the lessee, since there is no demise 
or conveyance to him. The covenant to pay rent 
may be made on behalf of another person, but, as 
far as the lessor is .concerned, it must be deemed 
to be only on behalf cf the pars n to whom the 
demise is maiie. Neither are B and C liable to 
be sued by the lessor as for use and occupation 
of the premises occupied by them. Having de- 
mised the property to A, the lessor had no power 
to suffer or permit any one to occupy the premises 
during the continuance of the lease, and, therefore, 
the foundation of a claim for use and occupation 
was necessarily wanting. RagoonathdaS Go- 
PALDAS IMORARJI JuTHA. 

[I. L. R. 16 Bom, 568 

4. — Lease — Assign'ment hy Official Lieyuidator 
of lease held hy a Company in liguidatlon— Assign- 
ment not in icriting registered — Transfer of Pro- 
goerty Act, s 2 the course of the winding 

up of a Company, the Official Liquidator, with the 
sanction of the Court, sold the remainder of a 
lease for a long term of years, reserving a rent, 
which was held by the Company. No written 
assignment was ever executed, bub the Official 
Liquidator handed over the lease to the purchaser, 
who entered into possession. In a suit by the 
lessors against the purchaser for rent ‘. — Held that 


LANDLORD AND TENANT— 

(1) LIABILITY FOR TiWST—eoncluded, 

whether the assignment was invalid because not 
in writing and registered, or whether it fell with- 
in s. 2 {d) of the Transfer of Property Act (lY of 
1882), the defendant, even if not liable as assignee 
in law of the lease, was liable for rent as for the 
use and occupation, and under such circumstances 
the rent fixed by the lease would be a fair basis 
for the amount to be decreed. Gaya Prasad %\ 
Baij Nath. 

[I. L. R. 14 All. 176 

(2) NATURE OF TENANCY, 

6,—Perg?efual tenancy —Long possession — Pre- 
sumption arising from such possession—Bornhay 
Land Revenue. Act (F of 1870). 6 -. 88 — Burden of 
proof f\ The plaintiffis predecessor in title acquired 
the lands in dispute in A. D. 1780. The defend- 
ants were in possession as tenants. They proved 
their possession so far back as 1812, But it did 
not appear that they were put in possession first in 
that year. There was no evidence either of the 
commencement or of the duration of their tenancy: 
— Held, that under s. 83 of the Bombay Land 
Revenue Code (Bombay Act V of 1 879) the defend- 
ants’ tenancy should be presumed to be perpetual, 
and that it lay on the plaintiff to prove the con- 
trary. Daulata v. Sakkaram Gangadhar, 

[I. L. R. 14 Bom. 392 

6. — Tenure in gjroperty, proof of — Long posses- 
sion. at an invar iahlc rent — Local usage or custom ] 
A tenure in perpetuity cannot be established 
merely by evidence of long possession at an in- 
variable rent, unless it appears that such tenancy 
may be so acquired by local usage. Bahajl v. 
Rarayan,, I. L. R. 3 Bom. 340, referred to. 
NaRAYANBHA-T V. Davlata. 

[I. L. R. 15 Bom. 647 

7. — Bombay Land Revenue Act {Bombay Act 
V of 1879), s, — Tenancy not more than forty 
years old — Tenancy not permanent ] Section 83 
of the Land Revenue Code (Boinb.ay Act V of 
1879) is applicably only when the evidence as to 
the commencement and duration of the tenancy 
is not forthcoming by reason of its antiquity, 
which, in the case of a tenancy at most only forty 
years old, there is no reason for presuming will 
be the case. Halidas Laldas c, Bhaiji Naran. 

[I. L. R. 16 Bom. 646 

Q—Ponnanent tenancy — Bight of occupancy— 
Undisturbed gjossession — Construction of grant— 
Conduct of parties.] In a suit for ejectmeut 
brought by the trustee of a temple, the defendants- 
set up a right of occupancy as permanent tenants. 
It appeared that the defendants’ ancestor, had 
held the village from the Collector (then iu charge- 
of the temple properties) under a lease which 
expired in 1831, when he offered to hold it for 
two years more. The Collector made an order 
that if the tenant would not bold the land at the- 
existing rate permanently he should be required 
to give security for two years’ rent. Two " perma- 
nent ” mnohalhas were subsequently taken from 
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LANDLORD AND T:E,l^Al^T—continuetl. 

(2) Nature op tenancy— 

the tenant successively but they were returned as 
not being in proper form. No further document 
was executed, but the tenant and his desceiidauts 
remained in undisturbed possession at the same 
rate of payment up to 1888, In that year the 
plaintiff sent a notice of ejectment to the then 
tenant, who. however, set the plaintiS at defiance 
and remained in possession till the present suit 
was brought in 1890 that it should be 

inferred that the defendants were in possessiou 
under a permanent right of occupancy. Varada- 
KAJA V. DORASAMI. 

[I. L. K. 16 Mad 131 

9 . — Plea of 21 er man eat tenancy — Sheri and lihata 
la tuJs—PJ gilts of hluita tenatiU not holding under 
e,rpress eontraot, how proved—JEridcnce as to simi- 
lar tenants in similar Tillages adniissihle — Cu-doni 
— Jfirasidars—Piaiility to enhancement of rent.] 
In a suit for ejectment for non-payment of en- 
hanced rent the defendants pleaded (1) that they 
were permanent tenants; (2) that the plaiuriff 
had no power to enhance ; (8) that the enhance- 
ment by the plaintiff was unreasonable. The 
lower Courts held that the defendants were per- 
manent tenants, but were bound to pay a reason- 
able rent. Their decision was not based on evi- 
dence given in the case, but on what was termed 
a well-known distinction between the sheri or 
private lands of an inamdar and the khata or 
rayatwar lands held by recognised tenants.’’ The 
exercise of certain rights of transfer or inheri- 
tance, &c, . w'ere regarded as evidence of fixity of 
tenure at a reasonable rent. On second appeal by 
the plaintiff the High Court held that they were 
not bound by the findings of the Judge, as it did 
not appear that it was admitted that the distinc- 
tion drawn between sheri and hhata tenants was 
correct, or that every hhata tenant, as such, ex- 
ercised the rights described by the Subordinate 
Judge. Ill determining the rights of hhata ten- 
ants who held under no express contract, the 
best evidence no doubt, if possible, would be the 
evidence of custom in the particular village in 
0 [aestion, but evidence of similar tenants in simi- 
lar villages would not be excluded. Mirasldars in 
an inam village cannot always claim to hold at a 
fixed rent. An inamdar can enhance their rents 
within the limits of custom. Vishyanath Bhi- 
KAJl V. Dhondappa. 

. [I. L.R. 17 Bom. 475 

(3j ALTERATION OP CONDITIONS OF 
TENANCY. 

(ai) Erection of Buildings. 

10. - — Pjectment suit — Tenant ei^pending money 
an the premises.~] In a suit for ejectment it ap 
peared that the defendants and their father had 
-occupied the premises in question for over forty 
years, and that the house, which had originally 
been a cow-house, had been altered by the defend- 
ants and converted into a dwelling-house. The 
District Judge found that as the plaintiff had 
allowed the defendants to rebuild and virtually 


LANDLORD AND TENANT-c^)?i7//^?^^Y7. 

(3) ALTERATION OF CONDITIONS OP 
TENANGY-c^uicC^rM. 

{a.) Erection of Bitildincs— 

erect a new house, it would not be equitable to 
allow him to eject them from it, and he according- 
ly refused the plaintiff a decree for ejectment, but 
gave him a decree against the defendants for three 
years’ rent. On appeal to the High Court the 
decree was varied by directing that the plaintiff 
should recover possession of the laud and house, 
there being no evidence that the defendants had 
entered on the land for building purposes or had 
built *' in the hope or encouragement by the plaiu- 
tiff of an extended term or an allowance for ex- 
penditure ” (Tl/ionsden Y. Tyson., L, R. 1 H, L. at 
p. 170), and, consequently, the defendants had no 
equity against the plaintiff. Onkarapa r. SUBAJi 
Pandurang, Sub^ji Pandurang V. Onkarapa. 

[I. L. R. 15 Bom. 71 

11. — Speeifie Relief Art (I of 1877). .s. 5-1, els. 
(5), (e) Perjjetnnl iojnnetion — Injury to i/h 
terest in immorealde gjropcrty — IiiappUoahility of 
remedy hy compensation — Jdreetion of dwell i ng-honse 
on agrlenltural land — Ameliorating nniste ] A 
zemindar sued for an injunction to compel the 
defendant who held agricultural lands comprised 
in the zamindari with occupancy-rights, to demol- 
ish a dwelling-house which be had erecte{i there- 
on for purposes not connected with agriculture, 
and to restrain him from altering the character 
of the land ; — Jdeld. that the plaintiff %vas entitled 
to the injunction sueil for. RamaNADHAN v 
Zemindar of Ramxad. 

[I. L. R. 16 Mad. 407 

(4) TRANSFER BY TENANT. 

12. — Snhdettlng — Snh-lessee^ rights and Hahili- 
ties of — Sale of lessee s interest, effect of] T held 
certain land as a les-see under M. Tlie lease did 
not contain any covenaTit against sub-letting, or 
any forfeiture clause. B sub-let a portion of the 
land demised to A- 9/ obtained a decree against 
B for arrears of renr, aiul in execution attached 
and soM the entire holding, including A's inter- 
est, as a sub-lessee : — Held, that the sale in exe- 
cution did not affect the sub-lessee’s interest in 
the laud, or put an end to the sub-lease. Yishnu 
Atmaram V. Anant Vishnu. 

[I. L. R. 14 Bom. 384 

13. ™^y,.TK P Bent Act {XII of 1881)..?, 9~ 
B,e-prop}rie.tary tenant, goower to suh-let — Right of 
occmgyancy i] Au ex- proprietary tenant can sub- 
let the whole or any part of his occupancy-hold- 
ing, and such a sub-letning is not forbidden by 
s. 9 of Act No, XII of 1881. Khiali Ram c. 
Nathu Lal. 

[I. L. R.15 All. 219 

14. ~iY..TF. P. Re7it Act {XII of 1881), .5. 9— 
Oeeupancy -tenant, power of to sich-let — Perpetual 
lease hy oeeupancy -tenant.] The effect of a per- 
petual lease made by an occupaacy-tenant of his 
occupancy.-hoiding to a person not a co-sharer in 
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(4) TRANSFER BY TENANT— 

tlie n'ghti of occupancy considered. Mahesii 
Singh ir Ganesh Dube.^ 

[I. L. R. 15 All. 231 

16 . ~ Morfri:ii]C of orrvpn ncij-lioldlug — 'N-loZ in.- 
eonsiistent with, the piirj^o.^e. for -which, the land wls 
let'' — Sait to eject mortgagee in pos.w.^.^ion ~ 
A'-TE. P. Pent Act {XII of and 93.] A 

mortgag'e of liis holding by an occupancy-tenant, 
under which, the morfcg’apree obtains posse.ssioii. is 
not an act •’ detrimental to the land ” or incon- 
sistent with the purpose for which the land was 
letN within the meaning of s 93(Z^) of the N.-\V. P. 
Rent Act (Nil of 18S1) An act detrimental to 
the land means an act which injures the land 
itself. An act inconsistent with the purpose for 
which the land -was let, must be some such act as 
the making' of a tank, or the altering the charac- 
ter of the land, as, for instance, turning it from 
agricnltural land to building land. But a mort- 
gage with possession, whether the possession is 
given at the time of the granting of the mort- 
gage. or is obtained later by virtue of the mort- 
gage. is a transfer within the prohibition of s, 9 
of the N.-W. P. Rent Act. Madho Lal i\ Sheo 
Pr.\sad Misr. 

[I L. R. 12 All. 419 

16. — Tratwfer of portion of mohvrrari tenure — 
Bengal Te-nancg Act (VIII of 1885). .s*.? 17, IS. 
and' — Bighti^ of purchaser or traiw^feree of 
tenure — PigH of -su/iZ.] There is nothing in s. 8S 
of the Bengal Tenancy Act to prevent a person 
who has purchased a share in a niokarrarl holding 
from bringing a suit for a declaration of his 
right to that share and for possession of the same 
after setting a^^ide a sale held in execution of a 
decree for rent to which he was not made a party. 
Sections 17 aud IS of the Bengal Tenancy Act 
recognize the transfer of a share .of a holding, 
and enable the transferee to be regarded as one 
of the tenants in respect of the holding. i\IoHESH 
Chunder Ghose V , Saroda Prasad Singh, 

[I. L. R. 21 Calc. 433 

(5) PROPERTY IN TREES, WOOD, &c. 

V7.—Sn\t for possession of fallen loood of self- 
,^own trees growing vgoon an occupancy 'holding — 
Burden of 2 )ro(f.'] A zamindar claiming a right to 
the fallen wood of self-sown trees which had 
been growing on an occupancy-holding must 
prove some custom or contract by which be is 
entitled to take such wood. The English law as 
to ownership under similar circumstances cannot 
be applied, and {sed queerc) there is no general 
rule in India to decide that there is a right in the 
landlord or a right in the tenant by general 
custom to the fallen wood of self-sown trees. 
Nathan i \ Kamla Kuar. 

[I. L. R. 13 All. 571 

(6) ACCRETION TO TENURE. 

18. — Pazendarl tenure — Encroachment of tenant 
added to the tenure. An encroachment made by 
a tenant on the property of his landlord — e.g., by 


LANDLORD AND TENANT-c/u/Z/hG/c^. 

(0) ACGRE'LTON TO TENURE— cr;/^cZ//r7^v7. 

a per.'^on holding under ghizendari tenure— .should 
not be pre.sumed to have been made absolutely 
for his own benefit, and against bis landlord, but 
sliould be deemed to be a<i(led to the tenure, and 
to form part thereof. Gooroo Doss Hog v '^Issur 
Chunder Bose. 22 lY R. 245, followed. Escbai 
V Dahodar Ishvardas. 

[I. L, R. 16 Bom. 552 

19. — Bengal Pcgnhitlon XI of 1825, .s'. 4 (eZ. 1 ) 
— Occupaneg right—. Tote tanire—Pgot.l A ryot 
who has a right of oecnpaney is entitled to the 
benefit of s. 4 {cl, 1) of Regulation XI of 1825. 
Gobind Monec Dehia v Dtnohundhoo Shaha. 15 
W. R. 87; Aftimoollah. y . SahelawHah, 15 \V, R. 
149: iwid Bhagalnit Prasad Sing v. Barg Bljui 
Singh. 8 1>. L. R, 72 ) ; 16 W. R. 95. foilowedi. 
Pi a lag. JIair and Gomaang v. Gopee Kvisto Gos. 
samec. 24 W. R. 404. not followed. GourhaRI 
Kaiburto r. Bhola Kaibuuto. 

[I. L. R. 21 Calc. 233 

(7) FORFEITURE. 

(a) B REACH OF Conditions. 

2 0 . — CC d i t ion ? 'cs train i n g a I ie natioii — A I ie n a - 
fion bg act tf law — Sole in e.vecation of decree.'^ 
By a clause in a lease it was stipulated that the 
lessee would not transfer the land leased to him. 
aud that if he <lid so the sale was to be void. The 
land was sold to the defendants in execution of a 
<lecree obtained again.«t the los-see: — Held, that the 
land having been sold again.st the will of the 
lessee by the act of a Court, the lessee could ii'^t 
be said to have voluntarily transferred his interest. 
Tamaga v. Tima pa Gaupaga, I. L. R. 7 Bom. 262. 
and Subharaga v. Krishna^ I. L. R.. 6 Mad. 159, 
approved. Nil Madhab vSikdae r. Narattam 
S iKDAR. 

[I. L. R. 17 Calc. 826 

21. — Forfeiture for non-pagment of rent — Trans- 
fer of rerersion — Transfer of Property Act {IV of 

1882), s. 6, ch (h) ] A condition in a lease pro- 
viding that the laudlor<l may re-enter on non- 
payment of rent is penal and will be relieved 
against, apart from the provisions of the Transfer 
of Property Act. Semhle: — The transfer of the 
reversion based on a clause for forfeiture is not 
invalid by reason of Transfer of Property Act. 
s. 6, cl. (/;). Vaguran r, Rangayyangar. 

[I.L. R. 15 Mad. 125 

(5) Transfer of Tenancy. 

22. — Bengal Tenancy Act {VII 1 of 1S85)-- 
Occupancy-ryot transferring part of his holding 
withont notice to the landlord -Forfeiture, ground 
</.] D WdS an occupancy- ryot of the plaintiff, a 
id annas shareholder in a zemindari, and un- 
known to the plaintiff .^oid half of his holding 
to the sons of ids brother. The plaintiff then 
sued B for arrears of rent. D pleaded that he 
could not be sued for the wdmle amount, as he 
was only in pos'essiou of half of the holding. 
Subsequently to that the rent was paid into the 
Collectorate by B and by bis brother’s sons. In a 
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LANDLORD AND TENANT — oonthined. 

(7) FORFEIT DEE — continued. 

(b) Teansfer of Tenancy— 

suit by the plaintiS to eject B aud his transferees 
on the ground that B had forfeited his rights by 
transfi?i’ring half of hisholdine: — Held., that under 
the Bengal Tenancy Act (YIII of 1885) the sale 
or parting with the whole or part of a holding is 
not a ground of forfeiture. Kabil Sardae v. 
Chundee Nath Nag Chowdhry. 

[I. L. R. 20 Calc. 590 

(cO Denial of Title. 

23. — Bcnial by tenant of title of landlord — 
Bevy ill Tenancy Act {VII 1 of^ 1885), .s*. 178 — 
Borfelture coinpletenl hforc pasmig of^ Act.'] The 
plaintiSs, purchasers of a viohurrari jama, sued 
to eject the defendants, on the ground that they 
had in their written statement in a former suit 
for rent, which had been decided in the plaintiffs’ 
favour, denied the plaintiffs’ title, and had thereby 
forfeited their tenures. The denial took place in 
March 1885. before the Bengal Tenancy Act came 
into operation : — /Ad fT that the forfeiture being 
complete before the passing of the Act, the case 
was not affected by s. 178 of that Act, and must 
be governed by the old law, Under the decided 
case's before the Bengal Tenancy Act such a denial 
by a tenant of his landlord’s title created a for- 
feiture. Batyabliama Basseo v. liriAtna Qhnnder 
Ghatterjce. I. L. R. 6 Calc. 55. and hlian Ckunder 
Chattopadhya v. Bhavia Churn Butt, I. L. R. 10 
Calc. 41, referred to. But .- — Since the 

passing of that Act, in any case to which it 
aj)pUes, there cannot he any eviction on the ground 
of forfeiture incurred by denying the title of the 
landlord, that not beiug a ground enumerated 
in the Act, and therefore exp^-essly excluded by 
6. 178, Debieuddi V. Abdur Rahim. 

[I. L. R. 17 Calc. 196 

24:. — Benhil by tenant of landlord's title — 
Bengal Tenancy Act ( VIII of 1885), s. 40, cl. {h) 
ands 178,] The pi aiutiffs sued to eject the defend- 
ant from certain land, alleging that it formed 
part of their holding, and that the defendant 
was their sub-tenaut. The defendant denied the 
plaintiff’s title, and set up the title of a third 
person adverse to that of tlie plaintiffs. The 
lower Appellate Court found that the defendant 
was the plaintiff’s tenant, aud both the lower 
Courts held thar the defendant by denying the 
title of his landlord had forfeited his rights as a 
tenant, and was therefore liable to be treated as 
a trespasser, and as such to be evicted without 
notice: — Meld, that in all cases to which the 
Bengal Tenancy Act applies there can be no evic- 
tion on th,e ground of forfeiture incurred by deny- 
ing the title of the landlord, and that, it having 
been found by the lower Appellate Court that the 
defendant was an under- ryot of the plaintiffs, he 
could not be evicted from his holding except after 
notice to quit, as prescribed in s. 49, cl. if}) of the 
Bengal Tenancy Act. Bebiruddi^. Abdwr Baliini. 
I, L. R. 17 Calc. 196, followed. Dhora Kairi 
T .. Ram Jew an Kairi, 


LANDLORD AND TENANT — contln ved . 

(7) FORFEITURE— 

(c) Denial op Title— 

25. — Forfeiture by alienation — Benial of land- 
lord's title in pleadings — Written statement— Ganxe 
of action.] Lands in Malabar were demised on 
anvbhai'cni tenure. Some of them were alienated 
by the tenant, but the landlord subsequently 
accepted rent. More than twelve years after 
the alienation, the landlord sued to eject the 
tenant on tne ground that the tenure was thereby 
forfeited. Th.e tenant for the lirst time in his 
written statement denied the landlord's title: — 
Held, that the plaintiff could not recover in this 
suit on the ground of the denial of his title 
in the written statement, Malayan v. Athi 
Nangiyar. 

[I. L. R. 15 Had. 123 

(8) ABANDONMENT, RELINQUISHMENT. OR 
SURRENDER OF TENURE. 

26. — Madras Bent Recocery Act {3fiidras Act 
Vlll of\%W)), s. 12 - Surrender Inj aband on ment.] 
In a suit to recover possession of certain land 
comprised in an unexpired lease granted to the 
plaintiff by the first defendant it wa.s pleaded 
that the plaintiff had left the land waste, and had 
refused to pay rent or give a written relinquish- 
ment of the land, and that the fir.st defendant had 
accordingly let it to the second defendant : — Held, 
that although the defence did not disclose a sur- 
render by the plaintiff, recorded as prescribed in the 
Rent Recovery Act, s 12, yet inasmuch as a sur- 
render is not necessarily invalid because it has not 
been so recorded, ninl an oral relinquishment fi 1- 
low’ed by abandonment of the land is not inopera- 
tive as a surrender under s. 12 of that Act, the 
Court should determine tlie issue wliether there 
had been a surreuder by the plaintiff. Nara^^imma 
i\ Lakshmana. 

[I. L. R. 13 Mad. 124 

27. — Madras Rent Recovery Act [Madras xirt 
Vlll of 1865), ,s\12 — M III geni holding — Right of 
tenant to relinquish his lease.] It is not compe- 
tent tea viulgenl tenant in South Canara to relin- 
quish his lease and free himself from his obliga- 
tion for rent without the consent of the landlord. 
Krishna r. Lakshminaranappa. 

[I, L. R. 15 Mad. 67 

2Q. —Surrender of lease— Perpetual lease,] The 
harnavanot a Malabar /au'/Zety cm executed akuika- 
noni lease of certain land, the jenm of the korila- 
//am, in 1846, and in .1861 his successor demised 
the same laud to the same tenants in perpetuity. 
The present harnacan sued in 1889 to recover pos- 
session of the laud : — Held, that the perpetual 
lease as being of an improvident character was 
nltva vires and void ; and that the original lease 
was not surrendered by the acceptance of the 
subsequent lease. Ramunni v. Kerala Varma 
Valia Raja. 


[I. L. R. 20 CalG. 101 


[I. L. R. 15 Mad. 166 
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LANDLORD AND TENANT— 

(S) ABANDONMENT. RELINQUISHMENT, OR 
SURRENDER OF T ENURE- 

29. ~A:.TU P. Pent Act {XII of 1881),.?.?. 9,31 
— Exp' opr let ary tenant— Pel rnyuhlimcnt of ex- 
pToprietavy Tl(jlits,'\ Though an ex-proprietary 
tenant cannot transfer his rights as such for a 
consideration, there is nothing to prevent his 
voluntarily relinquishing those rights. Gaya. 
Singh i\ Udit Singh. 

[I. L. R. 13 All. 396 

" (9) EJECTMENT. 

{a) Notice to Quit. 

30. — Kasavaryaoi tenant — Transfer hy tenant 
■iL'ithont consent of landlord.^ Tlie mlras'nlars 
of a village in the Tanjore District sued to re- 
cover a vianai which had been put into the pos- 
session of the ancestors of defendaut No. 8, vrho 
were village blacksmiths, as hasavaryani tenants. 
Defendant No. S had left the village and sold the 
land as if it were his ancestral property to others 
of the defendants, who were now in occupation : — 
Held, that the plaintiffs were entitled to recover 
the land without proof of notice to quit to the 
occupants. Subbaraya Nataraja. 

[I. L. R, 14 Mad. 98 

31. — Notice wider s. SI of Bomhay Act ( T" of 
1870) — Plea of permanent tenaney, raised for the 
first time in defendants' written statement in eject- 
ment suit — Penial of landlord,' s title — Oljection of 
leant of proper notice raised first in second appeal.^] 
The plaintiff sued to eject the defendauts as 
tenants holding over after notice to quit. The 
notice requireil the defeudants to vacate within 
eight days. The defeudants pleaded that they 
were mirasi or pernianent tenants. This p'ea 
was not proved. The Court of First Instance pass- 
ed a decree awarding immediate possession. The 
Appellate Court held that although the notice to 
quit was not according to s. 84 of the Bombay 
Land Revenue Code (Bombay Act V of 1879), 
still as the suit was brought loucr after the expiry 
of the proper period, the plaintiff was entitled to 
recover possession “at the end of the present 
cultivating season’": Held, in second appeal, that 
the notice to quit not being according to law. 
there was no legal determination of the tenancy. 
The plaintiff could not, therefore, succeed. Peld, 
also, that the plea of permanent tenancy set up 
for the first time in the defendants’ written state- 
ment in the present case was not such a disclaimer 
of the landlord’s title as to dispense with proof of 
a legal notice to quit on the part of the plaintiff : 
Baba v. Vislicanath Joshi, I. L. R. 8 Bom 228, 
dissented from. Held, further, that it was open to 
the defendants for the first t me in second appeal 
to raise the objection of want of proper notice. 
ViTHU y. Dhondi. 

[I. L. R. 15 Bom. 407 

See also Haji Sayyad r. Yenkta. 

[I. L. R. 15 Bom. 414 note 

and Ram Chandra Appaji Angal v. Daulat- 
Ji. 

[I. L. R. 15 Bam. 415 note 


LANDLeRD AND TENANT— 

(9) EJECTMENT— 

(a) Notice to Quit— concluded. 

32. — License to ocenpy.'\ The phNutiffs, whO' 
were mirasidars of a village, permitted tlie de- 
fendants to occupy their land on the co«’dition, 
that they should do blacksmith’s wmrk for the 
plaintiffs. The defeudants ceased to do the work 
after a time: — Held, that the plaintiffs were en- 
titled to evict the defendants without notice to 
quit. Athaicutti r, Govinda. 

[I. L. R. 16 Mad. 97 

33. — Plea of permanent tenancy.'] In a suit 
for possession of laud, the plaintiffs claimed title 
under a lease from the slirotricmdars of the vil- 
lage where the laud was situated. The defeud- 
ants, who had obstructed the plaintiffs from 
taking possession of part of the laud, claimed to 
have permanent occupancy-rights ; and asserted 
that the shrotriemdars were entitled not to the 
land itself but to ■melvaram only. To meet this 
allegation the plaintiff.s tendered in evidence docu- 
ments executed by other tenants in the same 
village showing that they were pura kadis merely, 
'i'he defeudaut’.s had received no notice to quit 
before suit: — Held, that the plautiffs were en- 
titled to eject the defendants without proof of 
notice to quit, as it did not appear that the latter 
were in po.sses.sion as tenants at tlm time when the 
suit was filed. Yytiiilinga r. Yenkatachala, 

[I. L. R. 16 Mad. 194 

34. — Suit by tenant to recover possession claim- 
ing as full owner — Subsequent claim as yearljf 
tenant unjustly dispossessed— Denial of liLiullord's 
title — Variance in statement between jol ending and 
proof.] A plaintiff sued to recover possession of 
certain fields, &;c., alic.ging that he was a perma- 
nent tenant of the defendant, having purchased 
the right of occupancy from previous occupants 
of the land, The lower Court held that the plain- 
tiff’s vendors -were mere yearly tenants and not 
permanent tenants, but that the sale of their 
right to the plaintiff wris valid, and that the plain- 
tiff had been wrongfully dispossessed by the de- 
feudant, no notice to quit having been given. 
But hfdd, that the plaintiff' could not recover ; for 
his plaint and the conduct of his case amounted 
to a denial of his landlord’s (defendant’.s) title. 
In his suit the plaintiff claimed to be full owner, 
and he could not afterwards claim to be restored 
to possession on the ground that he was a yearly 
tenant entitled to notice to quit, which was not 
given. Lalu Gagal v. Bai Motan Bibi. 

[I. L. R. 17 Bom. 631 

(10) COMPENSATION FOR IMPROYEMENTS 
ON LAND. 

35. — Mala.har Compensation for Tenants Improve- 
ments Act {Madras Act I of^ 1887), •?.?. 1, 2, 4, 6 — 
Mode of assessing eompensnf ion for improvements.] 
The sura to be allowed for corapensaticii for a 
tenant’s improvements under Madras Act I of 1SS7 
is not to be determined by capitalizing either the 
annual rent or the annual increment due to the 
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LANDLORD AND M^T~caatMired. 

(10) CONPENSA'LTON FO!l IMPilO™ \IBNTS 
ON LAND — contuiuc'd. 

improvement, bat n reasoimble sum sbouUl bs 
fiv/arded. assessed udtli reference bo the amount 
bj which the market- value or the lettiiiy^- value 
or both*has been increase. i thereby : and the 
Court should take into consideration the actual 
condition of the improvement at the time of the 
eviction, its probable duration, the labour aud capi- 
tal which the tenant has exi^ended in effecting' it. 
aud any reduction or remission of rent or other 
advantage w^hieh the landlord has given bo the 
tenant in eonsiderabiou of the improvement. In 
the absence of evidence as to the actual market- 
value in the place where the land is situated, the 
reasonable mode of estimating the <'ompeQsatiou 
consists ill taking the cost of ihe improvement 
and interest thereon and in adjusting the compen- 
sation to be awarded with reference bo the matters 
specified in s. 0, Yalta Taviburattt r, PAiiVAri. 
Pap.vati r. Valia Tamburatti. 

[I. L. R. 13 Mad. 454 

30^ — MitJahar C<inipciii^atiofi for Tdfi'Uits I nip r or r- 
ment^ Act {Vnd)'(ir Act I of 1887). ,v. 7 — (rcticnil 
Omsolldatio/i Act. s. 6 ] A suit to recover 
property in Malabar demised on At/nmt was pend- 
ing when the rda’.abar Oompeusabion for Tenants 
Improvements Act came into force : — Iddd, on the 
coustruciioii of ss L 5, 7, that the tenants’ right 
to compensation should be dealt with in accord- 
ance with the provisions of that Act Malikan 
r. Shanklnni. 

[I. L. R. 13 Mad. 502 

37. — Tenant e.ipendiiig nioiieij on liDid loith hind- 
lord's knoicledfje noid consent— AcguJesecncc -Edop- 
pci — Right of tenant on deletion to he rceoiped the 
moneg so expended — Buildings erected on land, he-ld 
under lease, remoral of.'\ Tiie defendant entered 
into occupation of certain land with the pennis- 
sioii of the plaintiff, who was the owner, aud 
erected buildings and otherwise expended money 
upon it The plaintiff and the defendant were 
relations and lived near each other. Theplamtiff 
const inbly visited the iaiiil and knew what the 
Mefendaab was doing, bub made no objection. 
Subsequently the plaintiff, being anxious bo obtain 
from the defenduab an acknowledgment of his 
(the plaintiff's) title, induced (but without misre- 
presentation or frau 1) the defenlaub bo sign a rent- 
note. The Court found that although this rent- 
note was, in terms, a lease for one year, yet the 
intention of the parties was not that the defend- 
ant should at the expiration of the year, or on 
any subsequent demand, hand over bo the plain- 
tiff the land with the buildings which had been 
erected by bhedefendanb with the plaintiff’simplie i 
consent, without being recouped for the expen- 
diture thus incurred ; that subsequently to the 
execubiou of the rent-note the defendant had 
erected other buildings, and that the plaintiff knew 
■of this, and made no objection \~lleld, that the 
plaintiff could nob recover possession of the land, 
or require the removal of the buildings, without 
.recouping the defendant the money he had ex- 


LANDLORD AND TENANT— eonehuled. 

(10) COMPENSATION FOfl IMPROVEMENTS 
ON VjETiYh —eotiel ode d , 

pended. The plaintiff wnxs estopped from denying 
the claim of defeuilaut. He had stood by in 
silence while his tenant had spent mon^-y on his 
land. Dattatraya RayaJI Pai t\ Smuidtiar 
Narayax Pai. 

[I. L. R. 17 Bom. 736 

LAWS LOCAL EXTENT ACT (XV OF 
1874), ss. 3, 4. 

See Criminal Proceedings. 

[I. L. R. 13 Mad. 353 

LEASE. Col. 

1. Construction ... ... 560 

See Bengal Tenancy Act, Sen. Ill, 
ART. 2. 

[I. L. R. 19 Calc. 489 
1 Sex Landlord and Tenant— Liability 

FOR llENT. 

[I. L. R. 16 Bom. 56S 

See. Limitation Act, 1877, Art. IIG. 

[I. L. R. 19 Calc. 489 

See Registration Act, s. 17. 

[I. L. R. 17 Calc. 648 
fl. L. R. 14 Bom. 319 
[I. L. R. 14 Mad. 271 

See Stamp Act, 1870, Sen. 11, Art. 1:>. 

[I. L. R. 15 Bom. 73 

, Agreement for — 

See Stamp Act, 1879, ScH. I, Art. f . 

[I. L. R. 17 CalG. 548 

, Assignment of— 

Sf'd Landlord and Tenant — Liability 
FOR Rent. 

[1. L. R. 14 All. 176 

, by Government for term of years. 

See Hindu Law - Partition — Property 

LIABLE OR NOT TO PARTITION. 

[I. L. R. 16 Bom. 528 

PARTITION—JURISDIOriON OF ClVIL 
Courts in Suits for Partition. 

[I. L. R. 16 Bom. 52S 

, Suit for rent under— 

See Bengal Tenancy Act, Sch. Ill 
Art. 2. 

[I. L. R. 17 Calc. 469 
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LEASE — continued. 

, Construction of— 

See Co-SHARBRS — Suits with respect 
TO Joint Property— Rent Suit 
FOR. 

[I. L. R. 20 Calc. 107 

(1) CONSTRUCTION. 

1. — Gonstruction of leace^ an to the inheritance 
of it huthe heir on tkelennee's death.'] An ijara 
for one hundred and twenty-five years granted 
to a wdfe .stated that it was for the performance 
of pious acts by her. and that on her death her 
sons were to take. Her only son died before her, 
leaving a son ; — that the consti'action that 
the grandson inherited the term on the death of j 
the lessee was correct. Tej Ghnnd Buhadoor v. | 
Srihanth Ghose. 3 Moore's I. A. 261 , referred to, j 
Godind Lal Roy c. Hemendra Narain Roy 
Chowdhry. 

[I. L. R. 17 Calc. 686 

2. — Condition 7 'cs tra i n i rig a llotat ion ^ — A I i e n a ti on 
roluntarij or l>ij net of hiio—Gondition for hoiefit 
of lensor — Be-entry — Forfeiture — Transfer of Pro- 
gjerty Act {IV of 1882), 5.s\ 10, 1 1,12, 111 , ci. (r/).] 
By a clause in a lease it was stipulated that the I 
lessee would not transfer in writing the land I 
leased to him, and that if he did so the sale wuis ! 
to be void. The land was sold to the defendants in ; 
execution of a decree obtained against the lessee. 
In a suit in ejectment by the assigns of the lessors : 

— Held, that the condition wuas void under s. 10 of 
the Transfer of Property Act, no right of re- 
entry being reserved to the lessors by the lease. 
Nil Madhab Sikdar t. Narattam Sikdar. I 

[I. L. R. 17 Calc. 826 I 

3. — Permanent ijara lease — Bight of heirs of | 

donisee.] A fixed permanent ijara 'patia confers j 
no rights on the heirs of the demisee. Rajaram | 
r. Narasinga. I 

[I. L. R. 15 Mad. 199 j 

4. — Perpetual teiunLcy.] Where the terms of a 
lease did not appear to create a perpetual tenancy, j 
there being no circumstances in the evidence from | 
which the Court ought to infer that the intention i 
of the parties was to create such a tenancy : — 
Held, that the lease was not a perpetual lease. 
Gang aba i v. Kalapa^ I, L R. 9 Bom. 419 : and 
Gangadliar Bhikaji v. Haliadu., P. J. for 1889, 
p. 321, referred to. Ramabai Saheb Patwar- 
BHAN V. BaBAJI. 

[I. L. R. 15 Bom. 704 

5. — Osathoicla — Be-entry — Forfeit nre — Sale in 
execution of decree — SaJealde interest — Alienation 
Ijy operation of law — Go /idltions restrai)ii)i(j aliena- 
tion ] A sued to recover possession of certain 
land which was leased in osathowla by his father 
to B. The lease expressly prohibited the lessee 
and his heir from making any assignment of the 
property either by sale or gift, but it did not con- 
tain any provision for forfeiture or for re-entry 
by reason of an assignment in violation of its 
terms, nor was there any provision restricting a 
sale in execution of a decree. The osathoivla 


Zj’EA.SIH— concluded. 

( 1 ) CO^STRFGTlOH—cojieluded. 
passed to B's executor and was sold in execution 
of a decree against i? : — Held, that the sale pa.-sed 
a good title. It is clear law in India, as in 
England, that a general restriction on assignment 
does not apply to an assignment by opei^ition of 
law taking effect in invit7(7n. as a sale under an 
execution, V7pinhitrayri v. Shiiu-ainhhat^ 1. L. R. 
7 Bom. 2.56 ; JDiwali v. Apaji Ganesli, I. L. R,. 10 
Bom. o42; and Taniaya v. Timapa Ga)ipaya.l. L. R. 
7 Bom. 262, referred to. Held also, that even if 
there had been a provision in the lease for for- 
feiture or for re-entry by reason of an assignment 
in violation of its provisions, it would not have 
the effect of invalidating the sale in execution, 
which has always been held not to be of itself a 
breach of a covenant not to assign. Golak 
Nath Roy Chowbhry r. Mathura Nath Roy 
Chowdhry. 

[I. L. R. 20 Calc. 273 

LEAVE TO BID. 

See Limitation Act, 1877, Art. 179 — 
Step in Aid op Execution. 

[I. L. R. 13 All. 211 

See Mortgage— Sale op Mortgaged 
Property— Rigut.s or Mortga- 
gees. 

[I L. R. 19 Calc. 4 

LEAVE TO SUE. 

See Company— Winding up— General 
■ Cases. 

[I. L. R. 16 Bom. 644 

See Jurisdiction— Causes or Juris- 
diction-Cause or Action. 

[I. L. R. 15 Bom. 93 
[I. L. R. 17 Bom. 466 

See Parties — Suit.s by some of a 
Class as Representatives of 
Class. 

[I. L. R. 21 Calc. 181, 181 note 
[I. L. R. 15 Bom. 309 
[I. L. R. 20 Calc. 397, 810 
See Right op Appeal. 

[I. L. R. 17 Bom. 466 

See Small Cause Court, Presidency 
Towns— Jurisdiction — Army 
Act. 

[I. L. R. IS Calc. 144 

LEGACY. 

, Demonstrative legacy. 

See Will— Construction. 

[I. L. R, 19 CalG. 444 

, Failure of. 

See WTll— Construction. 

[I. L. R. 15 Mad. 448 
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XEG AC Y —conehtdcd. 

• 5 Suit for. 

Sec S3IALL Cause Couet. Presidency 
Towns— Jurisdiction — Legacy, 
Suit foe. 

[I. L B. 17 Calc. 3S7 

iEGAL PBACTITIONEBS ACT (XYIII 
of 1879). 

, s, 13. 

See Pleader — Removal, Suspension 
AND Dismissal. 

[I. L. R. 13 All. 93 

, s. 27. 

See Pleader— Rem uneration. 

[I. L. B. 12 All. 169 

, s. 28. 

See Pleader— Remuneration. 

[I. L. il. 14 Mad. 63 
[I. L. R. 16 Mad. 278 
[I. L. B. 12 AIL 169 

, s. 29. 

See Pleader— Remuneration. 

[I. L. B. 14 Mad. 63 
[I. L. R. 12 AIL 169 

XEGITIMACY. 

See Mahomed AN Law — Acknowledg- 
ment. 

[X. L, B. 15 All. 396 

X.EPBOSY. 

See Malarar Law— Custom. 

[I. L. B. 13 Mad. .2:9 

LETTERS IN POST OFFICE. 

6'tp Attachment — SuR.TEors of At- 
tachment — Letters in Post 
Office. 

[1. L. B, 13 Mad. 242 

LETTERS OF ADMINISTRATION. 

, Application foiu 

See Limitation act, 1677, Apa\ 173. 

[I L. B. 19 Calc 48 

, Grant of. 

See llEs Judicata— Estoppel by Judg- 
ment. 

[I. L. B. 20 Calc, 888 

, Petition for. 

St^e Practice — Civil Cases— Letters 
OF Administration. 

[I. L, B, 20 Calc. 879 

witR will annexed. 

See Probate— To whom Granted. 

[I. L. B. 19 Calc. 582 


LETTERS OF ADMINISTRATION —co)ield. 

1. — Adniiiiistrailoii de l>07iis non— Will relating 
to self -acguired property Suit log testator's son. 
— Frohate and Administration Act (V of 1881), 
ss. 45, 82.] A Hindu by his will bequeathed cer- 
tain land, his self-acquired property, to his infant 
son. On his death, his widow, who was the exe- 
cutrix named in the will, took out probate, but 
she died intestate before she had fully adminis- 
tered the estate. The son now sued by his next 
friend to recover arrears of rent which had ac- 
crued dueYn the land, which had been leased to 
the defendants by the te.stator : — Held, that let- 
ters of admin' stratioii de honis non should have 
been taken out. and that since the plaintiff did 
not represent the estate of the testator, he was 
not competent to maintain the suit. NaRA.SIM- 
MULU c. Gulam Hussain Sait. 

[I. L. R. 16 Mad. 71 

2. —Deceased haring no gvoportg or gicnd place 
of al/ode within district — Jurisdiction of the Dis- 
trict Judge— Sueersslon Act {X of iSGa). 5, 240.] 
A District Jud^^e cannot grant letters of adminis- 
tration to a Par.si if the deceased had not at the 
time of his death a fixed pities of nboiie or any 
property within his district See s. 210 of the 
Indian Succession Act (X of 1S65). Fardunji 
Aspandiarji e. Navajbai. 

[I. L. B. 17 Bom. 689 

3 — Frohate and Administration Act (J^ of 
1831). -y.y. 23, 4:1— Power of Court to associate an- 
other pei'son with applicant In grant of letters of 
iuhnijListration.'[ On an application for letters of 
administration to which the applicant is legally 
entitled under s. 23 of the Probate and Adminis- 
tration Act, the Court has no power to order, under 
s. 41 of the Act, that another person who has no 
present interest in the estate should be associated 
with the grant. Section 41 

applies to a case where, for some just cause, the 
person who is legally entitled to letters of ad- 
ministration ought to be superseded, and the 
grant made to another person. Annopurna Dasi 
r. Kallayani Dasi. 

[I. L. B. 21 Gale. 164 

4. — Grant of administration ivithout deter- 
mtnlitg title to progiertg.l In an application for 
letters of administration, hdd^ on the evidence, 
that the deceased left property to which adminis- 
tration could be granted without finally deter- 
mining the title to such property. Mohun Per- 
SHAD Narain Singh v. Kishen Hishore 
Narain Singh. 

[I. L. R. 21 Gale. 344 

LETTERS PATENT, HIGH COURT, 1866, 

cl. 12, 

See Jurisdiction — Causes , OF Juris- 
diction— Cause OF Action. 

[I. L. B. 15 Bom. 93 

[L L. B. 17 Bom. 466 
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LETTERS PATENT, HIG-H COUHT, 1865, 

cl. 12 — continued. 

See Jurisdiction — Causes op Juris- 
diction — Dwelling, Carrying 
ON Business, or Working for 
Gain. 

[I. L. R. 14 Bom. 541 

Sec Jurisdiction— Suits for Land. 

[I. L. R. 19 Gale. 358, 361 note 

[I. L. R. 14 Bom 353 

See Right of Appeal. 

[I L. R 17 Bom. 466 

1. — 01. 15. — A 2 )peal from deelrion of a Jndffe 
iwerclslng Admlrciltij or Vlee-Admirdlty firisdic- 
tinn— Practice — Vice- Admiralty lleynJations of 
1Q:]2. Pule 35. A 2 ) 2 )Ucatkmof—Jrentionhiy of the 
a 2 )portlonment of anavd. for salvage scr rices— Per- 
enqotloii of appeal.'] Duder cL 15 of tbe. Letters 
Patent, 1 865. an appeal lies to the High Court 
from the decision of one of its Judges "exercisiu^ 
Admiralty or Vice- Admiralty jurisdiction. Such 
appeals are governed by the practice under the 
Civil Procedure Code, and not by Rule 3.5 of the 
Vice- Admiralty Regulations published under the 
authority of 2 Will. IV, Chap. 51. Rule 35 applies 
to appeals from the High Court to the Privy 
Council. The Brenliilda, I. L. R, 7 Calc. 547 ; 
L. R. 8 I. A. 159, relied on. The mere fact of 
the salvors having appeared and mentioned in 
Court the matter of the apportionment of an 
awxard for salvage services reserved by tlie decree 
making the award, did not perempb an appeal 
from that decree, IN THE matter OP THE Ship 

Champion.*’ 

[I. L. R, 17 Calc. 66 

2.— 01 15. ~-A 2 J 2 ^eaI from order of Judge in 
Privy Council Deyourtment — Judgment f mean- 
iny ()/*.] No appeal will lie from an order of a 
Judge granting a certificate that a case is a fib and 
prop?." one for appeal to the Privy Council. Lutf 
Ali Khan v. Asgur Reza. 

[I. L. R. 17 Calc. 455 


LETTERS PATENT, HIGH GOURT, 1865 

— continued . 


4. — 01. 15. — Order fi.vhig date of hearing — 
Civil Procedure Code, s. 156,'] An order made by 
a Judge of the High Court at settlement of issues 
fixing a distant date for the hearing of a suit is 
not an order under s. 156 of the Civil Procedure 
Code and is appealable under Letter Patent, s. 15. 
R. V, R. 


[I. L. R. 14 Mad. 88 


5. — 01, 15. — Order on hearing binder s. 622, Civil 
P roeedure Code - Judgment — Suit for rent.] In 
a suit in a Small Cau.se Couro for rent due lu 
respect cf two pieces of land, the Court passed a 
decree in favour of the plaintiff. The defendant 
preferred a petition to the High Court under 
Civil Procelure Code, s 622, which came on for 
hearing before one Judge He litdd that tne 
Small a use Court had failel to give effect to a 
former decree-; between the parties in re.spect of 
one piece of land, and made an order reversing 
the decree as to that, and callings for a report 
of wliat was due ou the other p'ece of land The 
plaintiff preferred an appeal under Letters Patent, 
s. \5\—IIeLd the above-mentioned order was 
subject to appeal as being a judgment. Vanan- 
GAMUDI V. RAM-ASAMI. 

[I.L.R. 14 Mad. 406 

6. —Cl. 15. — Order discharging rule to show 
cause why minor should not he delivered to claim- 

I ant— Judgment— Custody of minor— Criminal Pro- 
cedure Code, 1832, 5. 491.J The petitioner as step- 
mother claimed to be entitled to the custody of 
her deceased husband’s minor son, who was living 
with D, his maternal uncle. She obtained a rule 
calling upon i? bo show cause why .the child 
should not be delivered to her. After argument 
the rule was discharged : — Reid, that the order 
discharging the rule was a judgment within the 
meaning of cl. L5 of the Letters Patent, ISoo, 
and that, therefore, under that clause the peti- 
tioner had a right to appeal against the order. 
In the matter ofNaurondas Dhanji. In the 

MATTER OF THE PETITION OF JaVERVAHU. 

[I. L. R. 14 Bom. 555 


3.— Cl. 15.—A2)}yecilfrom order of Judge in 
Privy Council Pepartment refusing to extendu tlrng 
for furnishing security for costs — Judgment f 
meaning of] No appeal will lie from an order 
of a Judge in the Privy Council Department re- 
fusing to extend the time prescribed by law with- 
in which an appellant is required to furnish 
security for the costs of the respondent, and 
directing the appeal to be struck off by reason of 
such security not having been given within the 
prescribed time. Sucli an order is not a “ jndg- 
ment ” within the meaning of cl, 15 of the Letters 
Patent of 1865 \—Beld, upon a review of the 
authorities, that where an order decides^ fi.nally 
any question at issue in the case or the rights of 
any of the parties to the suit, it is a “judgment” 
under cL 15 of the Letters Patent and is appeal- 
able, but not otherwise. Kishen Pershad Pan- 
day V, Tiluckdhari Lall. 

[I. L. R. 18 Gale. 182 


7.— Cl. 15 — Order refusing to stay execution of 
leeree for costs— Civil Procedure Code [Act XIV 
f 1882), .<?. Security for costs -Gosts,]^ An 

)rder refusing to stay execution in the exercise of 
he discretion given to the Court under s. 60S of 
he Civil Procedure Code is not a decision which 
iffects the merits of any question between the 
parties by determining a right or liability, and^no 
ippeal from such an order will lie under cl. 15 of 
3 he Letters Patent. Mohabir Prosad Singh v. 
Adhikari Kunwar. 

n. L. R. 21 Calc. 473 


Cl. 17, 

Bee Guardian— Appointment. 

[I. L.R. 21 Calc. 206 


•, Cl. 26. 

See Charge to Jury— Misdirection. 

[L L.R, 17 Calc. 642 
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LETTERS PATENT, HIGH COURT, 1865 

— co/icludcd . 

, 01. 28. 

See High Court, Jurisdictton of — 
High Court, Madp.as—Crimii^al. 

[I. L. H. 14 Mad. 121 

• 

, Cl. 36 . — Qeimhial Procedure Code, 1S82, 

^ . 4 2 9 — Dt fcre nee of o p I u i o n he tieee /i J u dges' of Dir 1‘ 
ukm Bench of High Gonrt—Prdctire — Procedure.'] 
Where the "63 of the High Court differed in 
opinion in a case referred bj a Sessions Judge to 
the High Court under s. 807 of the Criminal 
Procedure Code (Act X of 1882), the Court 
(Jap.dine and CANDY, JJ.) directed that the case 
should be laid before a third Judge of the High 
Court, being of opinion that the Criminal Pro- 
cedure Code overrules the provisions of cl. 86 
of the Letters Patent, 1865. Queen-Eaipress v. 
Dada Aka. 

[I. L. R. 15 Bom. 452 

LETTERS PATENT, HIG-H COURT, 

N.-W. P. 

1. — Cl. 10. — Order of a .single fudge of the 
High Court amending an appellate decree — AppcAil 
from such order— Civil Procedure Code, ss. 206, 
582, 632.] W’b ether an order made by a single 
Judge of the High Court, directing the amend- 
ment of a decree passed in appeal by a Division 
Bench of which he had been a member, is an 
order made under s. 206 read with ss. 582 and 
632 of the Code of Civil Procedure, or, by virtue 
of the inherent power which the High Court had 
in the exercise of its Appellate Civil jurisdiction 
to amend its own decrees, it is one to whicii the 
provisions of Chop. XLIII of the Code of Civil 
Procedure are applicable, and from such order no 
appeal under s. 10 of the Letters Patent will lie. 
Hnrrlsli Chunder Qhon'dhrtj v. Kali Sunderi Behia, 
I. L R. 9 Calc 482 ; L. It 10 1 . A. d. discussed. 
MUEAUniAD Naim-ullah Khak V, Ihsak-ullah 
Khak, 

[I. L. R. 14 All. 226 

2. — Cl 10. — Glvll Procedure Code, ss. 556, 558, 
and' oSS, cl. 27 — Bisntisrsal of appeal for de- 
fault.] No appeal under s. 10 of the Letters 
Patent will lie from an order under g. 556 of the 
Code of Civil Procedure dismissing an appeal for 
default, the appellant not having had recourse to 
the procedure provided by s. 558 of the said Code. 
Pohkar Singh t. GIopal Singh. 

[I. L. R. 14 All. 361 

3. — 01. 10.— Oil’ll Procedure Code, ss. 2, 556, 
558, 587, 588, 632 — Appeal — Bhmhsal of appeal 
for default — ''Order'' — ''Decree."] No appeal 
will lie under s. 10 of the Letters Patent from the 
order of a single Judge of the High Court dis- 
missing an appeal for default. The decision of a 
Court dismissing a suit or an appeal for default 
is an " order” and not a decree.” JSuvul Ham v. 
Muhammad Balthsli, I. L. R. 2 All. ; Mukhi 
V. Fali'ir^ I. L. R. S All. 382 ; Dhan Singh v. Basant 
Singh., I. L. R. 8 All. 519 ; Okand Kour v, Partah 
S'lngh, I. L. R. 16 Calc. 98 ; Hahanumid Ahiini-tdlah 


LETTERS PATENT, HIGH COURT, 

N.-W. P., cl. 10 — cbrieluded. 

Khan v. Ihsan-ullah Khan, I. L. R. 14 All. 226, 
cited. Rani Ghandra Pandurang Na'ih v. Madltar 
Pnrushottani Kaih, I. L. R, 16 Bom. 28, not fol- 
lowed. xMansab Ali r. Nihal Chand. 

[I. L. R. 15 All. 359 

4, — Cl. 10, — Order cf Judge on revision — Pro- 
•rlsional Small Cause Court Act (IX of 1887} s. 25.] 
No appeal will lie under s. 10 of the Letters Patent 
from an efrder of a single Judge of the High Court 
in revision under s. 25 of Act No. IX of 1SS7. 
Muhammad N aim-nil ah Khan v. Ishan-ullah Khan, 
L L. R. 14 All. 226, referred to. G-auri Datt 
i\ Parsotam Das. 

[I. L. R. 15 All. 373 

LIBEL. 

1 . — Libel in judicial proceedings — Privilege 
of parties and m'ltnesses In suit — Right of suit — 
Liah'ility to damages hij doll action for such 
defamation.] No action for slander lies for any 
statement In the pleadings or during the conduct 
of a suit against a party or witness in it. The 
plaintiff claimed to recover damages from the 
defendants for publishing defamatory matter in 
an application they had filed in a suit brought 
against them by one d/, in which the plaintiff was 
described by the defendants as a person ‘ ^ whose 
occupation it was to obtain his living by getting 
up such fraudulent actions,” and that he was 
induced to make a false claim by the plaintiff. 
The application appeared to have been made with 
the object of having other persons made parties to 
that suit : that the defendants were pri- 
vileged against a civil action for damages for 
w'hat they may have said of the plaintiff in the 
application they had presented in that suit. 
Seaman v, Xetherclift, L. R. I C. P. D, 545, aud 
Gunnesh Butt S'tngh v. Mugneeram Ghon'dhrg. 
11 B. L. R. 321, followed. xVaTHJI MULE.SHVAR 
r. Lalbhai Ravidat. Lalbhai Ravid.\t r. 
Nathji Muleshyar. 

[I. L. R. 14 Bom, 97 

2.— Defamatory statement made hy one news- 
paper eopied into another and commented upon as 
untrue— Repetition of libel— Malice,] A certain 
newspaper called the Rajya Bhahta published a 
false and defamatory statement of the plaintiff. 
More than a month afterwards the defendants 
published an article in their newspaper, the 
Jam-e^Jamshed, calling attention to the statement 
made in the Rajya Bhakta and repeating it. The 
article, however, declared that the said statement 
was ‘‘ evidently false.” It pointed out that the 
defendants were the first to raise an outcry 
against it ; that they had expected the plaintiff 
to take notice of it, but that as he had not done 
so they published that intimation to the public. 
The plaintiff sued the defendants for libel. He 
alleged that he had not taken any notice of the 
original statement in the Rajya Bhalihta, as that 
paper was an obscure print not generally read in 
the Parsi community to which both he and the 
defendants belonged. He complained that the 
defendants had maliciously repeated and called 
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LIBEL —eojioluded, 

attention to the libel in their paper for the pur- 
pose of giving it a wide circulation, and that 
their assertion of its untruth was made merely 
in order to protect themselves. The defendants 
pleaded that the article in their paper was not 
defamatory, and denied malice: — Held, that, read- 
ing the article as a whole and in its natural sense, 
and taking it in connection with previous articles 
appearing in the defendants’ paper with reference 
to the plaintiff, it was in itself defam-atory of 
the plaintiff. Kaikhusru Naoro-TI Kabraji u. 
Jehangir Byramji Murzba^t. 

[I. L. H. 14 Bom 532 

LICENSE. 

for building. 

See Madras District Municipalities 
Act, s. iso. 

ri. L. R. 16 Mad. 230 

, Necessity for. 

See Police Act(XLVIIIop 1860), s. 11. 

[I. L. R. 15 Bom. 530 

, Obligation to grant. 

See Bengal Municipal Act, 1881, s. 3.B9. 

[I. L. R. 17 Calc. 329 

See High Court, Jurisdiction of — 
High Court, Calcutta— Civil. 

[I. L. R. 17 Calc. 329 

, Power to grant or refuse. 

See Bengal Municipal Act, 18SI, s. 337. 

[I. L. R. 20 Calc. 654 

to transport opium. 

See Opium Act, s. 3. 

[I. L, R. 13 Mad. 191 

Easements Act ( V of 1882). ss. 53. 56 — Document 
giving permission to 'capture elephants — Easement.'] 
The owner of a forest, in 1883, executed an instru- 
ment whereby he gave to the other party thereto 
permission to trap fifty elephants in the forest, and 
stipulated for a certain payment in respect of 
each elephant which was captured. In 1 884, with- 
out the knowledge of the owner of the forest, the 
other party, by a similar instrument, gave per- 
mission to the defendant to trap ten elephants. 
The instrument of 1883 was expressed to be in 
force for six years, that of 1884 for four years. 
The latter instrument was not ratified by the 
owner of the forest, who, in 1885, granted the 
exclusive right of trapping elephants to the plain- 
tiff. The plaintiff now sued the defendant for 
possession cf two elephants which had been cap- 
tured by him: — Held, that the instrument of 1883 
was a license merely, and that, since the owner of 
the forest had never consented to or ratified the 
instrument of 1884, the plaintiff was entitled to 
a decree. Ramakrishna v. IJnni Check. 

[I. L. R. 16 Mad. 280 


LIEN. 

See Co-sharers — G-eneral Rights in 
Joint Property. 

[I. L. R. 14 All. 273 

for unpaid purchase-money. 

See Vendor and Purchaser — Vendor, 
Rights and Liabilities op. 

[I. L. R. 33 Mad. 158 

of Attorney for costs. 

See Costs—Special Cases -Attorney' 
AND Client. 

[I. L. R. 19 Calc. 368 
[I. L. R. 21 Calc. 85 

Banian of Jirm, lien of — Consignment and sale 
of goods Right of consignor as against hanlan to 
goods consigned to Calcutta firm —Consignor and eon^ 
signee — Banian's claim to lien on account ivlth the 
firm — Custom, of trade — Contract Act {IX of 1872), 
s, 178 — Prineipal and agent.] There is no rule of 
law giving a lien to the baniau of a Calcutta firm 
as against his employer, nor is there any custom to 
that effect. If the banian claims a lien he must 
prove its existence either by showing some express 
agreement giving him the lien or by showing some 
course of dealing from which it is to be implied. 
On the other hand, where merchandise consigned 
has been sold in good faith, and in accordance 
with the purpose for which the consignment was 
made, and the proceeds have been brought intO' 
account between the' consignee and the banian, 
the latter is not liable to account to the consignor. 
The principal of the agent cannot disturb tho 
account with the sub-agent except on the ground 
of bad faith. A banian not setcing up a written 
agreement nor asserting that he had advanced tO' 
the firm on the security of specific quantities, 
claimed a lien as against the consignor on mer- 
chandize consigned to the firm whether arrived or 
in transit. The lien alleged was for the general 
balance of account, in virtue of an agreement 
extending to the whole of the merchandize con- 
signed whatever might have been the terms of 
the consignment between the coimignor and con- 
signee. The banian had made advances, but for 
them the consideration was the profit bo be made 
by sales. There was no pledge, nor any agree- 
ment express or implied, giving the banian a lien 
on the goods consigned. It was therefore un- 
necessary to determine whether the banian had 
notice of the terms of the consignments, nor 
was it necessary to consider the effect of s. 178 
of the Contract Act (IX of 1872), there having 
been no pawn. The banian having no lien against 
the consignee had none against the consignor, 
and could not question the right of the latter ta 
stop in transitu. Peacock v. Baijnath. Graham 
V . Baijnath. 

[I. L. R. 18 Calc. 673 
[L. R. 18 L A. 78 

19 
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Sec Act XIII of 18.59, s. 2. 

[I. L. R. 16 Mad. 347 

See Bengal Rent Act, 1869, s. 81. 

[I. L. R. 20 Calc. 498 

;Si.r Bengal Tenancy Act, s. 174. 

[I. L. R. 18 Calc. 231 

Sec Cases under Bengal Tenancy 
Act, Sch. III. 

Sec Bomb.^y Land Revenue Act. s. 135. 

[I. L. R. 15 Bom. 424 

Sec Bo^tBAY Revenue Jurisdiction 
Act, s. 4. 

[I. L. R. 16 Bom. 455 

Sec Calcutta Municipal Act, 1876, 
s. 367. 

[I. L. R. 18 Calc. 91 

.See Civil Procedure Code. s. 230. 

[I. L. R. 15 All. 198 

See Company — Articles op Associa- 
tion AND Liability of Share- 
holders. 

[I, L. R. 17 Bom. 469, 472 

See Copyright. 

[I. L. R. 17 Calc. 951 

See Execution of Decree— Applica- 
tion FOR Execution and Power 
OF Court. 

[I. L. R. 18 Oalo. 462, 515 
[I. L. R. 15 Bom. 370 

See Hereditary Offices Act, s. 10. 

[I. L. R. 17 Bom. 362 

See Insolvent Act, ss. 72, 73. 

[1. L. R. 14 Mad. 404 

.SftMURISDICTION- opCivil Court— Rent 
AND Revenue Suits, N.-W. P. 

[I, L, R. 12 All 419 
[I. L. R. 14 All. 223 

See Madras District Municipalities 
Act, s. 261. 

[I. L, R. 16 Mad. 474 

See Madras Local Boards Act, s. 27. 

[I. L. R, 16 Mad. 296 
See Madras Local Boards Act, s. 128, 
[1. L. R. 13 Mad. 442 
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LIMITATION — contimied. 

See Madras Rent Recovery Act, s. 2. 

[1. L. R. 13 Mad. 463 

See Madras Rent Recovery Act, s. .51. 

[I. L. R. 13 Mad. 361 

See Madras Revenue Recovery Act, 

S 59. 

[I. L. R. 15 Mad. 219 

*See Malabar Law— Endowment. 

[I. L. R. 14 Mad. 153 

See Malabar Law— Joint Family. 

[I. L. R. 14 Mad. 38 

Sec Malabar Law— Mortgage. 

[I. L. R. 14 Mad.- 312 

See Mortgage— Construction of Mort- 
gages. 

. [I. L. R. 16 Bom. 303 

See Cases under Onus Probandi — 
Limitation and Adverse Pos- 
session. 

See Plaint —Verification and Sig- 
nature. 

[I. L. R. 17 Calc. 580 

See Possession— Adverse Possession. 

[I. L. R. 14 Bom. 176 

[I. L. R. 18 Gale. 341 

Si‘e Right of Suit— Endowments, Suits 

RELATING TO. 

[I. L. R 13 Mad. 277, 402 

See Small Cause Court, Presidency 
Towns — Practice Proce- 
dure-Rehearing OP Suit. 

[I. L. R. 18 Calc. 445 

See Title— Evidence and Proof of 
Title -Long Possession. 

[I. L. R. 19 Calc. 776 

See Trust. 

[I. L. R. 17 Calc. 620 

, Question of. 

See Bombay Civil Courts Act, s. 27. 

[I, L.R. 14 Bom. 594 

See Execution of Decree— Transfer 
OF Decree for Execution and 
Power of Court, &c. 

[I. L. R. 15 Bom. 28 

See Revision — Civil Gases— Small 
Cause Court Cases. 

[I. L. R. 16 All. 139 

See Special Appeal — Procedure in 
Special Appeal. 

[I. L. R. 13 All. 580 

[I.L. R.15 All. 123 
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1j 1M.1T ATlOl:^ —contuiued. 

(I) QUESTION OF LIMITATION. 

1. — Question, not taken in pleadings or grounds of 
appeal — Consideration of question on aqopeal.'] A 
question of limitation, when it arises upon the 
facts before a Court, must be heard and determined, 
whether or not it is directly raised in the plead- 
ings or in the grounds of appeal. The fact that 
a subordinate Court has decided that the suit or 
appeal before it was brought witbiu time, or that 
there wms sufficient cause, within the meaning of 
s. 5 of the Limitation Act, for the appellant in 
that Court not presenting the appeal within the 
porind of limitation prescribed, does not preclude 
the Hii^h Court from considering that decision in 
appeal. Bechi r. Ahsanullah Khan. 

[I. L. R. 12 All. 461 

(2) ACT IX OF 1859. 

2. — s. 20. — Forfeiture if 7'ebers projfertg.'] A 
Hindu widow in possession of a six-annas zemin- 
dari share of lier husbaud’s sold the share in ISo? 
to persons who, in 1858, were convicted of rebel- 
lion, and their estates, including the share, were 
confiscated by Government. The share was granted 
toother persons as a reward for loyalty, and re- 
mained in their possession until 1886. when a suit 
for possession and mesue profits was brought, just 
before the expiry of twelve years from the widow’s 
death, by a reversioner to her husband’s estate, on 
the ground that the sale of 1855 could not affect 
more than the widow's life-interest, and that 
nothing more had been confiscated by the Govern- 
ment in 1858 and granted to the defendants. The 
plaintiff had taken no steps in 1855 to question the 
sale, or in 1858 to assert his claims as reversioner ; 
— Held, that the suit was barred by s. 20 of Act IX 
•of 1859. Ram Fkun v. Bliawance Slrtghpi^ .Agra. 
139 ; Bliugioan Das Y . Banee BalalSL S D.A.N.-W.P. 
1861. 220; and Mahomed Bahadur Khan v. Col- 
lector of Barellhj., 13 B.L. 11. 392 : L. R. 1 LA. 167, 
referred to. Ramphul Tiwaui i\ Badri Nath. 

[I. L. R. 13 All. 108 

(3) ACT X OF 1859. 

3. — S. 33. — Dlsooeery of fraud — Agency Suit 
qfor an account and for money misappropriated hy 

agentd\ AVhere the plaintiff alleged that the fraud 
committed by the agent came to his knowledge 
■on a certain date, and the suit was brought within 
one year from such date and within three years 
from the termination of the agency, held, tliat the 
•case came within the proviso of s. 33 of Act X of 
1859, and the suit was not barred by limitation : — 
Held, further, that in suits for money misappro- 
priated by an agent where fraudulent accounts 
have been rendered the plaintiff has an extended 
period of limitation of one year, which, iu the 
words of s. S3 of Act X of 1859, runs from the time 
when the fraud is first known to him ; but in any 
particular case the Court, having regard to the 
nature of the fraud, the facility with which it 
may be known, and the likelihood of attention 
being called to it, may infer such knowledge when 
fihe means of knowledge first come, or have for a 
C'easonable time been, within the plaintiff’s reach, 


LIMITATION— 

(3) ACT X OF 1859 — co7iclnded. 

or, in other words, may hold the plaintiff fixed 
with constructive knowledge of the fraud. The 
Court must therefore, in every such case, ascertain 
when the plaintiff first had knowledge, actual or 
constructive, of the fraud. Mackintosh y. Woo mesh 
Chmider Bose, 3 W. R. Act X, 121 ; Dhunput Singh 
V. Rohoman Mimdul. 11 W-R. 163, and 9 W R.329 ; 
and Huree JMohuu Gohoo v.Anuyid Ghunder Alooker- 
Jee, 5 W. R. Act X, 1863, referred to. Nilmoni 
Singh Deo r. Nilu Naik. 

[I. L. R. 20 Calc. 425 

LIMITATION ACT (XIV OF 1859), s. 1, cl. 7 

See Limitation Act, 1877, Art. 17. 

[I. L. R. 15 Bom. 299 

, s. 5. 

See Limitation Act, 1877, Art. 131. 

[I. L. R. 15 Bom. 583 

LIMITATION ACT (IX OF 1871), s. 29. 

See Limitation Act, 1877, Art. 17. 

[I.L. R. 15 Bom. 299 

, S. 129. — Suit questioning an adoption — 

Incaliility, by Hindu law, of second adoptlond\ 
An adopted son, proprietor in possession of half 
of the estate of his adoptive father, deceased, 
sued to obtain the other half which was in the 
defendant’s possession. The defence was that 
the latter was entitle! to the half share iu dis- 
pute, having been adopted to the deceased under 
a power given by him to bis widow, and exercis- 
ed by \ — Reld, that the suit having, in order 
to succeed, brought into question the second adop- 
tion, was a suit to set’ aside an adoption within 
the meaning of Art. 129, Sch. If, Act IX of 1871, 
the Limitation Act in force for a period after the 
cause of suit had ariseu. Jagadauiha Chowdhranl 
V. Bakhina Mohan, 1. L. R. 13 Calc. 303 ; L. R, 
13 I. A. 81, referred to and followed. With refer- 
ence to thQ coming into operation of the subse- 
quent Limitation Act (XV of 1877), s. 2 of the 
latter Act prevented the revival of any right to 
sue already barred by the previous Act, as the 
right now claimed had bsea. Appasaml Odaijar 
V. Suhramanya Odayar, I. L. R. 12 Mad. 26 ; L. R. 
15 I. A. 167, referred to. It was nevertheless clear 
that if this suit had not been barred, the second 
adoption could not have been held valid under 
Hindu law as au adoption ; because, by that law, 
a second adoption cannot be made during the life 
of a son previously adopted. Rungama v. Ateha^ 
ma, I Moo. I. A. 1, referred to. Mohesh Narain 
Mdnshi r. Taeuck Nath Moitra. 

[I. L. R. 20 Calc. 487 
[L. R. 20 I. A. 30 

, s. 148. 

See Limitation Act, 1877, Art. 143. 

[I. L. R. 17 Bom, 173 
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, s. 3. — Defendant — Peraon tlirovgh leliom 

a defendant derh-/\^ his Uabiliti/ ti> he sued — Fur- 
eliaser at auetion-mlo — Suit hij a true oiimer to 
recoi’t'V jiossesiiion — Adverse gjosses-'^ion.'] The pur- 
chaser afc an auction -sale acquires the ri^hfc, title 
and interest of the judg-ment-debtor, and in virtue 
of that is put in possession, by reason of wliich , 
he becomes liable to be sued by the true owner. | 
He, therefore, derives such liability within the i 
contemplation of s. 8 of the Limitation Act (XV i 
of ISTT) from or through the judgment-debtor. 
F, the owner of sixty-t'wo thilmis, had mortgaged 
fourteen of them to 8/. On the 7th December 
1S7T, that is, subsequent to the mortgage to 8/. M j 
sold the sixty-two thihans to the plaintiff, but did ! 
nob give up possession. On the ISbh June 1872, 
the six-two thihans were sold in execution of a , 1 
decree against i?, and were purchased at the auc- i 
tion-sale by A, who redeemed the fourteen thikans \ 
from the mortgagee. On the 7th December 1SS8, | 
the present suit was filed by the plaintiff to re- 
cover posse.'=sion against the heirs of and J/. 
On the 17th January ISSt, _4 was joined as a co- 
defendant to the suit ; — Held, that the plaintiff's 
claim against A was time-barred with respect to 
the forty- eight thikans w’hich were nob mortgaged, 

A being entitled to add to the period of his pos- 
session that of -H, who remained in uossession 
after the sale to the plaintiff. Ali Saheb v. 
Kaji Ahmad. 

[I. L. H. 16 Bom. 197 

, s. 4. 

See s. 7. 

[I. L. R. 20 Calc. 714 

1. — S. 4 — Memorandum of appeal insufieienthj 
stamped — Deficienc tj in stamp on memorandum, of 
appeal made good after period of limitation — | 
Conrt-Pce.'< Act ( Pii of 1870). s. 28. J A memo- : 
randum of appeal, insufficiently stamped, , w'as j 
presented in the Court of the District Judge on 
the 24: th May, the last day allowed 'for it by limi- i 
tation. and was received, and a memorandum en- : 
dorsed on it ‘'Appeal wdthin time; stamp duty ! 
insufficieut Rs. 204 odd.'’ On the 27th May an | 
order was passed by the District Judge, and en- ' 
dorsed on the memorandum, allowing 'the appel- i 
lant oue week witbiu which to supply the defi- | 
ciency. aud this period was on the 5 th June further | 
extended by another fortnight being allowed. On | 
the 18th June the full stamp duty was paid by the ! 
applicant: — Held, that the facts of the case did i 
not bring it within either the spirit or the letter : 
of s. 28 of the Court-Fees Act, and that these 
proceedings were not such as were contemplated 
by that section, nor such as to put the appeal in 
order when the stamp duty was received on the 
loth June, and that the appeal had been properly 
dismissed as being out of time. Balkaraii Hal v, 
Gohind Hath Tiwari, I. L. R. 12 All. 129, referred 
to. Yakut ltn nissa Bibeb Kishoree Mohun 
Roy. 

[I. L. R, 19 Calc. 747 

2. -~3, 4,~~l'nstamped memoraaidum of appeal— 
Stamp affixed after ei'piry of time of limitation.~\ 
Where a petition of appeal was presented un- 
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I stamped within the period of limitation, and the 
I. stamp was ultimately affixed after the appeal, 
j would have been barred by limitation : — Held, 
i following Skinner v. Orde, L. U. 6 I. A. 126, 
that the appeal was in time. Patch A Saheb v, 
Sub-Collector of North Arcot. 

[I. L. R. 15 Mad 78 

3. — S. 4 :.— Memorandum of appeal insufficiently 
stamped — Conditional order admitting agjpcal — 
Deficiency made good after period of limitation — 
Court-Fees Act, ss. 4,5, 25. 28, 80 — Memorandum of 
appeal from decree granting two distinct declara- 
tions — Civil Procedure Code. 1882, s. 541.] Am 
appeal under the Code of Civil Procedure is nob 
presented within the meaning of p. 4 of the Limi- 
tation Act (XV of 1877) unless it is accompanied by 
the copies required by the Code A memorandum' 
of appeal is a document included in the first and 
second schedules to the Court-Fees Act (VII of 
1870), audf is a document within the meaning of 
.ss. 4, 25, 28 and 80 of that Act, aud therefore 
cannot be filed or recorded in or received by the- 
High Court unless and until the proper Court-fee 
I in respect of it is paid, and is of no validity un- 
1 less aud until it is properly stamped. ()onse- 
I quently, if it is not, when tendered, properly • 
I scamped, it is not at that time a memorandum of 
I appeal within the meaning of s. 541 of the Code, 

I and the appeal cannot be regarded as having been 
j at that time presented within the meaning of s. 4 
I of the Limitation Act, or as valid for any other- 
j purpose, except in the events specified in s. 28 of 
' the Court-Fees Act. When a memorandum of 
' appeal , which, when tendered, was insufficientlj’'- 
; stamped. ha.s .subsequently been sufficiently stamp- 
ed, the affixing of the full stamps cannot have a. 
retrospective effect so as to validate the original 
presentation, unless it has been done by order 
made under the second paragraph of s. 28 of the- 
Court-Fees Act, In the case of a High Court siicffi 
an Order can be made only by a Judge, and by^ 
him only in cases “ of mistake or inadvertence.”' 
These words mean mistake or inadvertence on the 
part of the Court or its officers, and not on the 
part of the appellant or his advisers. The ex- 
pression “head of the office” in s. 28 does not 
refer to the head of the office of a Court, or at all 
events to the head of the office of a High Court, 
acting not as such bub as a taxing officer ; bub it 
refers to the head of a public office such as the- 
Board of Revenue, The officer mentioned in s. 5- 
of the Court-Fees Act is not bound to advise 
parties as to the stamp required under the Act, 
or to give them notice that they have not suffi.-- 
ciently stamped documents which the Act re* 

, quires' to be stamped before presentation. A 
plaint contained a prayer for a declaration (i- 
that certain property was the joint property o) 
the plaintiff, and (ii) that it was not liable to atfi' 
tachment and sale in execution of a decree held- 
by one of the defendants against another ; and, 
as a foundation for the latter relief, alleged col- 
lusion, fictitious transactions, and want of title. 
The decree in the suit, passed on the 14bh Septem. . 
her 1887, granted both the declarations prayed for-- 
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The defendauts appealed to the High Court 
•iigainst the whole decree, and sfcamped their 
inemorandnm of appeal with a stamp of Rs. 10 
enly. On the 9th November 1887 it was tendered 
to a Judge for admission, and it then bore a re- 
port dated the 7bh November by the officer ap- 
pointed under s 5 of the Court- Pees Act, report 
will be made on receipt of record,” The Judge 
made an order. ‘‘ admit, subject to stamp report,” 
and the memorandam was then received by the 
office, and the appeal was entered on the register, 
•On the 27th September 18SS the office reported 
that there was a deficiency in the stamp of 
Rs.615 ; on the 9th November the taxing officer 
•ordered that the deficiency should be made good ; 
and on the Snh December IS8S it was made good. 
At the hearing of the appeal a preliminary ob- 
jection was taken that the appeal had never 
been validly presented within time, or admitted, 
and that it could not be heard field, that there 
was before the Court no valid appeal as to the 
merits of which the Court could give a decisiou, 
BALK.4,RaN Rai c. Gobend Nath Tiwaui. 

[I. L. R. 12 All. 129 

4^ — S. 4 — Applicatiofi for lo'ive to appeal in 
formd pauperis — Suh.s'epnent appeal in regular 
form— Pag nient of Court-fee — Time of presenta- 
tion of appeal — Retwepeeiice effect. Where an 
application for leave to appeal in formd pauperis 
having been presented and rejected, a regular 
appeal was subsequently filed, but after the period 
of limitation had expired that the pay- 

ment of the Court-fee ou the regular appeal could 
not be held to relate back to the memorandum of • 
appeal which accompanied the application for 
leave to appeal as a pauper, so tis to convert that 
vmemorandum of appeal into an appeal within 
time. Until the retiular appeal was filed there 
’-was nothing before the Courn which it could treat, 
-even provisionally, as a memorandum of appeal. 
Bishnath Prasad v. Jagarnath Prasad. 

[I. L. R. 13 All. 305 

5 , „S. 4 . — Plaint Insuffieientlg stamped —Pate 
■of institution of suit -Court-fees, pagment if re- 
quisite, on a date subsequent to that on loliioh 
■plaint was presented, effect of, on period of limi- 
tation.'] The date of the institution of a suit 
should be reckoned from the date of the presen- 
tation of the plaint, ami not from that ou which 
the requisite Court-fees are subsequently put in, 
so as to make it admissible as a plaint. Slilnner 
V. Orde. I. L. R. 2 All. 241 ; L. R. 6 I A 126 ; and 
fjhennappa v. Paghunatha, I. E. R. 1.5 Mad. 29, 
referred to. Balkaran llai v. Gohind Watli 
fTiwari, I. L. R. 12 All. 129, nob followed. Moti 
Sahu v, Chhatri Dass. 

[I. L. R. 19 Calc. 780 

6. — S. 4. — Oieil Procedure Code, s. hi -Gouvt- 
Fees Act(^ VII of 1870). 5 . 28 — Plaint insuficiently 

stamped — Power of Court to grant time for making 
■good the dejicieneg.] When a Court fixes a time 
.under cl. (^i) or cl. (b) of s. 54 of the Code of 
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Civil Procedure, it must he a time within limita- 
tion. Section 54 does not give a Court any power 
to extend the ordinarily prescribed period of limi’ 
tation for suits. Where therefore a plaint was 
presented on the last day to save its being barred 
I by limitation insufficiently stamped, and at an 
I hour when the office being odosed it was impossi- 
ble to obtain the necessary stamps, and the Mun- 
sif made an order to present it on the next open 
Court day : — Held, that under s. 4 of the Limita- 
tion Act th ^ plaint had nob been presented in 
time and the suit was barred. Moth Sahu v. 
Chhatri Das, I. L, R. 19 Calc. 780, and Yakut-un- 
iiissa Bihi w . Kishoree Alohun Rog. I. L, R 19 Calc. 
747, discussed. Jainti Pr.-^sad r. Bachg Singh. 

[I. L. R. 15 All. 65 

7. — S. 4. — Plaint insuffioicnilg stamped, when 
deemed to h-ice been presented — Suit, i nstltution 
of — Cicil Procedure Code (Act Y/V of 1882), 
s. 54 (5).] A plaint having been filed upon the 
last day allowed by the law of limibabion written 
upon paper insufficiently stamped, the plaintiff 
was ordered Co supply the requisite stamp paper 
wibhiu seven days. This order was complied with 
within the time appointed, and the plaint was 
duly registered : — Held, that the suit should be 
taken as instituted on the day when the plaint 
was first presented to the proper officer, and that 

I the suit was neb barred. Balkaran Bat v. Gob lad 
Nath Tlwarl, I. L. R. 12 All. 129, distinguished 
and doubted. Huri Mohun Chuckerbutti i\ 
Naimuddin Mahomed. 

[I. L. R. 20 Gale. 41 

8. — s. 4, and art. 173. — Summons to tax bill 
of costs — Summons to attend in Chambers at hear- 
ing of application.] The taking out of a sum- 
mons calling upon another to attend a Judge in 
Chambers on the hearing of an application is the 
act of the applicant and not of the Court taking 
cognizance of the application, and is nob suffi- 
cient to save the application from being barred,' 
if the hearing of the application comes on after 
the time, allowed by the Limitation A t for the 
application, has expired. The present application 
therefore was held to have been made within the 
meaning of the Limitation Act. nob when the 
summons was signed by the Registrar but when 
the matter came before the Judge, which was 
more than three years from the time when the 
right to apply accrued. Khetter Mohun Sing 
V. Kassy Nath Sett. 

[I. L. R. 20 Calc. 899 

, s. 5. 

See s 12. 

‘ [I. L. R, 12 All. 79, 105, 461 

1. — s. 5. — Time esepiring luken Court is closed — 
Execution of decree — Transfer of decree for execu- 
tion.l Where parties are prevented from doing 
a thing in Court on a particular day not by any 
act of their own, bub by the act of the Court it- 
self, they are entitled to do it at the first sub-se- 
quenb opportunity. Where therefore, after pre- 
vious attempts to execute a decree dated 7th 
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September 1877, au application for transfer of the 
decree under s. 223 of the Civil Procedure Co^ie 
was made and granted on the 2nd September 1889, 
and on the 9th of September (the Court having 
beery closed from the 3rd to the 8th inclusive on 
account of the Molinrrim) the decree-holder 
applied for execution under s. 230 of the Code • 
Ilcld^ that he was entitled to the benefit of the 
rule laid down in s. 5 of the Limitation Act upon 
the broad principle above stated. Slwoshea Bliusa)i 
Bndro V, Govlnd Ghundcr Roy, I. L. R. 18 Calc. 
23], applied in principle. Peary Mohux Aich 
r. Axukjda Charan Biswas. 

[I. L. R. 18 Calc. 631 

2. — s. 5 . — Time oeonpied in .^etdiing ret lew of 
fidgment — Gompntation of time for appeal — Dis- 
cretion of Court.'] An appellant is not entitled as 
of right to the exclusion of the time occupied by 
him in seeking a review of judgment, in the com- 
putation of the time within which his appeal is 
preferred. Where it appeared that the applica- 
tion for review proceeded on grounds dealt with 
in the judgment sought to be reviewed and on 
the discovery of -fresh evidence which was made 
nearly three months before the applicatioc, the 
Court declined to exercise its discretionary power 
to exclude the time so occupied. Goyinda r. 
Bhandaei. 

[I. L. R. 14 Mad. 81 

3. — s. 6 and S. 14 . — Sufficient cause'' to excuse 
delay — Misialie in lau\] Land was sold in execu- 
tion of a decree which was parsed against the 
defendant for a sum exceeding Ps. o.OOO. A suit 
to set aside the sale was instituted in a subordi- 
nate Court aud was dismissed. The plaintiff, who 
desired to appeal against the decree dismissing his 
suit, was advised that the appeal lay to the High 
Court in which a memorandum of appeal was 
accordingly filed. On its appearing that the value 
of the property sold was less than Rs. .5,000, the 
High Court returned the memorandum of appeal 
for presentation to the District Court, The District 
Judge rejected it on the ground that it was barred 
by limitation, holding that the delay caused by the 
error, which the appellant committed in taking 
proceedings in the wrong Court, could not be ex- 
cused : — Held, that the District Judge should 
have decided whether the appellant, under the 
special circumstances of the case in appealing to 
the High Court, acted on an honest belief formed 
with due care and attention, so as to bring the 
case within s. 14 of the Limitation Act, and en- 
able the Judge to admit the appeal under s. 5. A 
mistake in law may be under some circumstances 
a sufdcient cause ” within the meaning of s. 5 
of the Limitation Act for admitting an appeal 
presented out of time. Krishxa r. Chathappan. 

[I. L. R. 13 Mad, 269 

4. — s. 5 . — Sufficient cause — Mistahe mlaw.] Per 
Mahmood, J. — A bare mistake of law is not a 

sufficient cause ’’within themeaning of s. 5 of 
the Limitation Act for extending the period of 
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limitation. Hicro Ghunder Roy v. Surnamoyi.^ 
I. L. R. 13 Calc. 266, dissented from. Bechi r. 
Ahsan-ullah Khan, 

[I, L. R. 12 All. 461 

5. — s. b. — Leave to appeal after time expired — 
Sufficient cause — Two suits brought at same time bp 
executors raising same guestions of construction in- 
respect (ff.the same loill — Similar decision in both 
— Appeal by a defendant in one suit and decree of 
Court of First Instance ret ersed — Conseguent appli- 
cation by A'?’ leave to appeal in second] 

The plaintiffs filed two suits (A and B) at 
the same time as executors of the will of one D M, 
In suit A they sued the two sons ( Q and V) of their 
testator for the purpose of having his will con- 
strued and of ascertaining the shares of his pro- 
perty taken under it by his said two sons respec- 
tively. Suit B was filed by them against O. one of 
the said sons of the testator, and against three- 
other persons to whom he had mortgaged his in- 
terest in his father’s estate. They alleged that G 
had made over possession of the whole of his 
father’s estate to the mortgagees, and that they 
refused to give it up. The plaintiffs submitted 
that, under the mortgage, no charge was created, 
save upon G's individual interest in the estate, and:' 
they prayed for a declaration as to the extent of 
the mortgage, for an order for po-^'Sessiou, for au 
account, &c., &c. Suit A was heard aud decided 
on the 15th August 1889, and after argument, the 
Court of First Instance, construing the will, held 
that the fourth defendant, G, was entitle i absolute- 
ly to certain property situate at the Girgaum Back 
Road in Bombay. Immediately after the said 
decree was made, suit B was called on for hearing 
before the same Judge. As the questions raised 
in both suits were the same, a decree in this- 
suit was passed at once, without argument, in 
accordance with the construction put upon the- 
will in suit A. Against the decree in suit A, V 
(one of the defendants therein), appealed, and, on 
the 27th February 1890, the Appeal Court reversed 
the decree of the Court below, and held that G 
was not entitled to an absolute estate in the above- 
mentioned property, but was entitled only to be- 
paid the income thereof for his life. The plaintiffs 
in the present suit, being executors aud not per- 
sonally interested, had taken no steps to appeal 
from the decree of the 15th August. As soon,, 
however, as the decree in suit A was reversed, 
they proposed to have the decree in suit B amend- 
ed, so as to be in accordance with the coustuction 
put upon their testator’s will by the Appeal Court, 
The defendants refused to consen". and the plain- 
tiff moved for leave to file an appeal, although, 
the time limited for appealing had expired. It was 
contended that the fact they were executors and 
trustees and, as such, could not appeal, save at 
their own risk, woa ** sufficient cause,” under s, 5 of 
the Limitation Act (XV of 1887), for their delay 
until the appeal in the other suit had been decid- 
ed ref using the application, that no suffici- 

ent cause was shown for the plaiu tiffs’ delay. The- 
two suits were quite independent of each other. 
The plaintiffs thought proper t:i bring this second. 
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suit against the mortgagees, and they gob a 
decision. If they were nob satisfied, they should 
have appealed within the proper time There was 
nothing in their position, as executors, to entitle 
them to any special consideration. Thucker 
YUSSONJI MoWJI l\ CaNJI PURBIIUT. 

[I. L. R. 14 Bom. 365 

6. — s 5. — '' cause^' — Decree bi suit for 

redemptlo)i — Appeal hy mortgagee — Qrof^-ohgeGtions 
filed hy the mortgagors — Wlthdionoal of the appeal 
hy the mortgagee — ApfplicatUni hy mortgagors for 
iwtenrioa of time to appeal On the Isb March 
1880 the plaintiffs (the mortgagors) obtained a 
redemption decree against the defendant (mort- 
gagee) whereby it was ordered that, upon pay- 
ment by the plaiutiffs of Es. 61:9-1 1 -0 bo the defend- 
ant, the mcrtgaged property should be redeemed. 
On the 19bh April 1886 the defendant appealed bo 
the High Court. On the 17th December 1886 the 
plaintiffs filed a cross-objection to the decree. On 
the loth July 1890 the defendant obtained an order 
from the High Court allowing him to withdraw 
his appeal, and the plaintiffs consequently lost 
their opportunity of urging the cross-objection. 
On the 3rd September 1890 the plaintiffs applied, 
under s. 5 of the Limitation Act (XV of 1877). for 
an exteiitiou of time, for appealing against the 
decree of the Isb March 1886: — Hehl, that the 
withdrawal of the appeal, by which the plaintiffs 
lost their opportunity of having their cross-objec- 
tion heard, afforded no sufficient reason for en- 
larging the time for the cross-appeal which he 
might have presented. Chudasama Manabhai 
MADARSANCJ V. ISHWARGAR BUDHAGAE. 

[I. L. R. 16 Bom. 249 

7. — S. 5. — Application insufficiently stamped — 
Sufficient cause for admitting application after 
p&viod prescrihed — Application for reoiem — Go art- 
Fees Act (VI/ of 1870), ss. 6, 28.] On the 26th 
January 1889 an application was presented to the 
Munsariin of the Disbiicb Judge’s Court for review 
of a judgmeiiD passed on the 19bh December ISSS. 
The application was insufficiently stamped, and 
the Munsariin endorsed on it “ stamp insufficient.” 
On this a dispute ensued between the pleader for 
the applicant and the Munsarim as to the suffi- 
ciency of the stamp. On the 25th April 1889 the 
deficiency pointed out by the Munsarim was made 
good. On the 26th May the Judge admitted the 
application, on the applicant paying the court-fee 
payable on an applicatiou presented on or after 
ninety days from the date of the decree : — Held, 
that s 6 and the first paragraph of s. 28 of the 
Court-Fees Act (VII of 1870) were applicable ; that 
there was no mistake or inadvertence within the 
meaning of the second paragraph of s. 28 ; that 
the Judge had no power under the circumstances 
to admit the application as one presented after 
ninety days from the date of the decree; that 
there was no presentation within ninety days of 
an application which could have been received ; 
that no sufficient cause had been shown, within 
the meaning of s. 5 of the Limitation Act, for nob 
makingthe application within ninety days; and 
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that the application was consequently barred by 
limitation and oui^hb to have been rejected. MUNRQ 
V. Cawnpore Municipal Board. 

[I. L. R. 12 All. 57 

8. — S. 5. — Appeal Jb^ed heyond time . — Order for 
admission of such appeal without notice to respond- 
ent.'] The order for admission of an appeal under 
s. 0 of the Limitation Act (XV of 1877) made 
before issue of notice to the respondent, is an e,r- 
■parte order, and cannot bind him. MULNA Amad- 
r. Krishnaji Ganesh Gobole. 

[I. L. R. 14 Bom. 594 

9. — S. 5, para. 2. — Application for leave to 
appeal to Privy Gotnicll.] TUe provisions of the 
second paragraph of s. 5 of the Limitation Act (XV 
of 1877) do nob extern.! to applications for leave to 
appeal to Her Majesty in Council. Lalishni v. 
Ananta Shanhliaga. I. L. R. 2 Mad. 230, and Ganga 
Glr V. Balwani Gir. Weekly Notes. 1881. p. 130, 
referred to. IN THE matter ob^ the Petition of 
S iTA Ram Kesho. 

[I. L. R. 15 All. 14 

s. 6. 

See s. 7. 

[I. L. R. 17 Calc. 263 

, s. 7. 

See s. 8. 

. [I. L. R. 16 Mad. 436 

1. — S. 7, and S. ^.^Bengal Act ( VI 11 of 1869). 
— Suit for arrears of rent Disahillty of 'minority.] 
In a suit under Bengal Act VIIl of 1869 for 
arrears of rent, which accrued during minority,- 
the plaintiff is nob entitled to a fresh period of 
limitation under ss. 6. and 7. of the Limitation 
Act, 1877. Dinonath Panday v. Roghoonath Pan- 
day o W. R. Act X 41 ; Behari Lall Moolterjee 
V. Along olanatli Alooheejee, I. L. R. 5 Calc. 110; 
Golap Ghand Bowluelika v. Ilrishto Ghunder Das 
Biswas,!. L R. 5 Calc. 314; Klioshelal Maliton 
V. Gonesh Dutt. I. L. R. 7 Calc. 690 ; and Phoolhas 
Koonwar v. Lalla Joge.Oiur Sahoy^ L. R. 3 I. A. 7 ; 
I. L. R. 1 Calc. 226, explained. Khctter Alokun 
Ghuohe rhutty v. Dinahashy Shaliaf.Jj. R. 10 Calc. 
265, distinguished. GiRiJA Nath Roy v. Patani 
Bibeb. 

[I. L. R. 17 Calc. 263 

2. — S. 7. — General principal of law as to the 
disahility of minors— Procislo?is of the Civil Pro- 
cedure Gode (Act XIV of — Minor represent- 
ed hy a guardian.] Seebiou 7 of the Limitation 
Act, strictly speaking, only applies bo cases dealt 
with by that Act itself. The provisions of the 
Civil Procedure Gode must, in the absence of 
anything to the contrary, be deemed to be subject 
to the general princiole of law as bo the dis- 
ability of minors, wbich is thac time does not 
run against a minor, and the circumsbauce that a 
minor has been represented by a guardian does 
nob affect the question. MoRO Sadashiv r. 
ViSAJI RAGHUNATH. 

[I. L. R. 16 Bom. 536 
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3. — s. 7. — M inor plaintiff — Application, for e.vo~ 
cution- htj tjiuirdian — Limitation Act (XFf>/1877), 
Art. 179.] A obtained a decree ou the 22nd July 
ISSI and made several applications for execntion. 
After the death of A. his heirs, who were minors. 
made*"another application for execution through 
their mother, who was their certificated guardian, 
on the 25th of March 1889. No further steps 
-were taken during the next three years, but ou 
the 1st of April 1892, the minors through their 
mother again applied for execution : — Held, t\uxt 
the application for execution was not barred by 
s. 4 of the Limitation Act, read with Art. 179 of 
the second schedule, but that the operation of the 
Act was arrested by s. 7. Article 179 provides 
several points of time from which the period of 
three years shall begin to run, and for the pur- 
poses of the Limitation Act the period which 
begins from each point is a separate period, and if 
the person entitled is under a disability at the 
time when anj one of such periods commences, 
the operation of the Act is suspended during the 
continuauce of the disability by the operation of 
s. 7. J/on Afohicn Biilisee v. Gang a Soondenj 
Dahcc. I. L, II. 9 Calc. 181, approved. Lolit 
Mohun Misser i\ JANOKy Nath Roy. 

[I. L. R. 20 Calc. 714 

4 . — .g and s. S.^-Disahilitg of minoritg— 

Ejcecution of decree— Joint decree-holders.'] A 
member of an uudivided Hindu family and his two 
minor brothers (who sued by him as their next 
friend) brought a suit for partition of family 
property against their father, and joined as defend- 
ants cert’un persons who were in possession of part 
of the property under alienations madeby the father 
but alleged in the plaint to be invalid as against 
the family. In 1875 a decree was passed in favour 
of the plaintiffs in the above suit. No application 
for the execution of the decree was made by either 
the first cr second plaintiff ; but the third plain- 
tiff, having attained his majority in June iSSl, 
applied for executiou in April 1881 : his applica- 
tion was opposed by two of the defendants. The 
District Judge made an order granting his appli- 
cation in respect of the one quarter share to which 
he was declared to be entitled under the decree: — 
Held, that the order of the District Judge was 
wrong, as neither s. 7 nor s. 8 of the Limitation 
Act was applicable to the case, and the application 
was accordingly barred by limitation. Section 7 
applies to cases in which there is either one decree- 
holder and he is a minor, or in which all the joint 
deciee- holders are minors, or labour under some 
other disability. It does not seem to be intended 
to apply to cases in which the minor’s interest can 
be protected by joint decree-holders who are also 
interested in the subject-matter of the <iecree. 
Seshah r. Rajagopala. Rajagopala i \ Rama- 
NADlA. 

[I. L. R. 13 Mad. 236 

5. — S. 7, and ss. 9, 19 — Minority of plaintiff — 
General Glances Act (/ of 1888), s. 8,- cl. 2 — 
Achiowledgment.] Suit to recover principal and 
interest due on a registered bond executed by 
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defendants in favour of the plaintiff’s father. The 
date of the bond was 20bh June 1870 ; the princi- 
pal sum was payable on 20th June 1872; the 
plaintiff’s father diei in 1875; the defendants 
made acknowledgments of their liability in June 
1 877 ; the plaintiff came of . age in 1885, and this 
suit was brought on 1 J th August 1887 : — HeldA]i<d 
suit was not barred by limitation. Section 19 of 
the Limitation Act gives a new period of limita- 
tion, not sii extension of the old period ; and the 
plaintiff, being a minor at the date from which 
the new period was to be reckoned {viz., the ac- 
knowledgment), fell within the wording of s. 7. 
Venkataeamayyar V . Kothardaramayyar. 

[I. L. R. 13 Mad. 135 

, s. 8. 

See s. 7. 

[I. L. R. 13 Mad. 236 

1 . — S. S.—Joint decree-holders — Disahility of 
minority — Vicil Frocediire Code, 1 882, 55. 23 1 , 258 
— Execution of decreed] Section 8 of the Limi- 
tation Act does not appear to include execution- 
creditors, and the classes of persons contemplated 
by it are joint creditors or joint claimants, one of 
whom is under some disability, whilst there are 
others who can give a valid discharge in legard 
to his interest without his concurrence. The 
question whether one of several decree-holders 
can enter satisfaction on behalf of all is one of 
procedure, and a rule of decision must be looked 
for in the Civil Procedure Code. Sections 231 
and 258 of that Code appear to show that it is 
not the act of the joint decree-holder bub the act 
of the Court executing the decree that is inteuded 
bo operate as a valid discharge. Section 8 of 
the Limitatiou Act applies only to those cases in 
which the act of the adult joint owner is per 
se a valid discharge SeshaH v. Rajagopala. 
Rajagopala V . Ramanada. 

[I. L. R.13 Mad. 236 

2. — s. 8 and s. 7. — Eisahillty of one of two 
joint claimants — Transfer of Property Act {IV of 
1882), 5. Usufructuary mortgage —Suit to set 
aside sale in 'execution'’ of decreed] In a suit 
by the two sons of a usufructuary mortgagor 
(deceased) to set aside the sale of the mortgaged 
premises, which had taken place in execution of 
a money-decree obtained by the mortgagee it 
appeared that the suit, if brought by the first 
plaintiff alone, would have been barred by limita- 
tion, bub that it would nob have beeu so barred, if 
it had beeu brought by second pUintiff alone, who 
had nob attained his majority three years before 
the suit : — Held, that the sale in executiou sought 
to be set aside was illegal under Transfer of 
Property Act, s. 99, but that the suit to set it 
a.side was barred by limitation Vigneswara v. 
Bapayya. 

[I. L. R. 16 Mad. 436 

, s. 9. 

See s. 7. 


[I. L. R. 13 Mad, 135 
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See Aet. 120. 

[I.L. R. 16 Mad. 456 
[I. L. R. 20 Calc. 51 

1. — S. 10. — Act XI of 1859, s. 31 — Oolleetor — 
Tvmtec—Suit for surplus snlG'-proceeds of sale for 
arrears of receaue.'\ Where .1 instituted a suit 
in November 18S9 to recover from the Secretary 
of State for India in Council the surplus sale-pro- 
ceeds of three taluks for arrears of Govern- 
ment revenue on 3rd October 1877, which sale- 
proceeds were in the hand of the Collector: — Heltl, 
that s. 31 of Act XI of 1859 did not vest the sur- 
plus sale-proceeds in the Collector as trustee, that 
a drposit did not necessarily create a trust, and 
that therefore s. 10 did not apply, Secretary of 
State for India v. Fazal Ali. 

[I. L. R. 18 Calc. 234 

See Secretary of State for India r. Guru 
Frdshad Dhur. 

[1. L. R. 20 Calc. 51 

2. — S. 10. — Suit against a trustee,'] The plain- 
tiff sue! his father in 1887 for a declaration of his 
title to, and for possession of, certain property as 
beiug striclhanaiiL property of his late mother, 
whose only son he was. The plaint alleged that 
some of the property had been given to the plain- 
tiff’s mother about the time of her marriage in 
1836 ; that in 1843 her father had appointed the 
defendant trustee of the property for the plaintiff 
ana his mother, anti that further sums had been 
since paid to the defendant in his capacity of 
trustee on account of the stridhanam of the 
plaintiff’s mother, and that he liad traded with 
the property and misappropriated it: — kJeld, that 
under Limitation Act, s. 10, the suit was not 
barred by limitation on the allegations in the 
plaint. Sethu l\ Krishna. 

[I. L. R. 14 Mad. 61 

3. ~S. 10.— Trustee for spec ijie pf^^'eposes— Will, 
eonstrnctlofL of — Void clause la will aad coaHcgueat 
intestaog —Suit kg heir agaiast executor as trustee 
for sjoecifo purposes.] G died without issue iu 
1854. By his will he appointed three executors, 
and after making certain bequests he directed as 
follows ; — *• After ali the above matters shall have 
been settled, whatever property of mine may re- 
main, that remaining property shall be dispose! of 
in a righteous maimer, iu a pious aud charitable 
way, as may appear a<ivisable to all my three exe- 
cutors. It shall be disposed of iu such maimer 
that people may speak well of me, and that ail 
my three heirs may acquire great fame.” The 
last surviving executor (the brother’s widow), 
died in 1868, leaving a will, whereby she appoiuc- 
ed four executors, and confirmed aud continued 
the provisions of G's will. In 1886 G, one of G's 
heirs, assigned all his interest in G's estate to the 
plaintiff, who in 1887 filed this suit for admiais- 
tradou He contended that the above claim iu 
the will was void for uncertainty ; that there was, 
therefore, an intestacy as to the residue of the 
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estate ; aud that the executors held such re-idue 
iu trust for G's heirs within the meaning of 
s. 10 of the Limitation Act (XV of 1877) ; and 
that the suit was. therefore, not barred: — Reld^ 
that s. 10 of the Limitation Act did not apply, 
aud that the suit was barre 1 by limitation. The 
executors of G were, no doubt, trustees, and for 
some specific purposes property became vested in 
them under the will, but with regard to the resi- 
due there was no trust declared aud no direction 
given to distribute it among the heirs-at-hiw. In 
the absence of such a trust or direction the execu- 
tors could not be held to be express trustees, or 
trustees fora specific purpose, and it is to such 
trustees alone that the section applies. Nana- 
LAL Lallubhoy i \ Haulochand Jagusha. 

[I. L. R 14 Bom. 476 

1. — s. 12. — Aet XXIV of 1839, appeal binder — 
Time for ohtalning eopg of decree and judg meat.'] 
Limitation Act. p. 12. is Jipplicable to an appeal 
to His Excellencj' the Governor in Council, under 
the rules made by virtue of Act XXIV of 1839 
against a decree passed by tiie Agent to the 
Governor, and assuming the time for such an ap- 
peal to be three months from the date -of the 
decisiou, the time necessary for procuring copies 
of decree and judgment appealed against may be 
deductei: — Held, however, that no time for such 
an appeal wa-j fixed. Mahadevi v. Vikrama. 

[I. L. R. 14 Mad 365 

2. — S. 12. — A pplleatio7ifor certlf cate for appeal 
to Prlrg Council — Limitation Act {X V of l'6ll ) , 
art. 177.] In computing tiie period of limitation 
for an application for a certificate admitting an 
appeal to Her Majesty iu Council, the time occu- 
pied iu obtaining copies of the decree aud judg- 
ment sought to be appealed against cannot be ex- 
cluded, this section not being applicable. AndisR- 
son f, Periasami. 

[I. L. R 15 Mad. 169 

3. -— S- 12, s. 5, and art 162. —Glril Procedure 
Code, ss. 542, 587 — 'Time requisite for ohtalning 
copy of decree— Exclusion of time hetween del leery 
of judgment and signing of decree — E.eolusion of 
time hetioeenfurnlsklny of cMlmate of cost of copy 
and eompllnuce ivith estimate.] Judgment was 
pronounced by the Court of First Instance ou the 
23rd May 1887. The decree was signed on the 
3 1st May, An application for copies was made by 
the defendants on the same day. Information of 
the estimate of the cost of copies was given to 
them oil the 1st June, but they did not comply 
with that estimate until the 9th June. The copies 
were delivered ou the 11th June. Ou the 30th 
Jaue, the defeiidauts filed their memoraudum 
of appeal in the lower Appellate Court which, on 
an office report that it was within time, admitted 
it, aud fixed the 19bh August for the hearing. On 
the 1st August, another office report was submitted, 
which showed that the appeal was beyond time. 
Accordingly the Judge on the 2iid August, direct- 
ed the defendants to be informed that their 
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appeal ^-as dismissed. On the 27tli August, how- 
ever, the defeiid ants presented a petition to the 
Judge, in consequence of which he re-admitted the 
appeal, and cancelling hie order of the 2nd August, 
directed that the appeal should be heard : — Held, 
that the nj penl was barred by limitation under 
Art. 152. Sch. II of the Limitation Act (XV of 1877). 
Section 5 of the Limitation Act cannot be applied 
in making the computation of time provided for 
by s. 12, and does not become applicable until after 
such computation has been made. Ihij Gooinar 
Boy T. MaJiomod Waris, 7 W. R. BB7, dissented 
from. In computing the time to be excluded under 
s. 12 of the Limitation Act from a period of limita- 
tion, the time “requisite for obtaining a copy ’’does 
not begin until an application for copies has been 
made. If, therefore, after judgment, the decree 
remains unsigned, such interval is not to be ex- 
cluded from the period of limitation, unless, an 
application for copies having been made, the 
applicant is actually and necessarily delaved 
thiougli the decree not having been signed. Beni 
JBadltuh M titer v. Jlatnnyini JDa.ssi, I. L. U. 
3 8 Calc. 104.di.«sent€d from, Edge .0. J ,Bkod- 
HDRS'X and JJ.-A Court, in computing 

under s. 12 of the Limitation Act, 1877. the time 
requisite for obtaining a copy of a decree or of 
a judgment, has no discretion, and is confined to 
ascertaining for the purposes of such computa- 
tion the time occupied by the office, after applica- 
tion made, in preparing the estimate, and, after 
payment of the amout t of the estimate has been 
made, the time occupied by the office in preparing 
the cox^y or copies ready to be delivered to the 
party who has applied for them. Per Edge. C. J. 
— Tlieonly section in the Limitation Act which 
enables a Court to admit an appeal or an apx'jlica- 
tion which is presented beyond the j)eriod of limi- 
tetion piesciibed by that Act, is s 5. Por MaH- 
SIOOD. J.— V'bere there is delay in compliance 
with the estimate which is unavoidable and due 
to causes beyond the control of the applicant, such 
delay may be included in “ the time requisite for 
obtaining a copy.” Whether or not such delay is 
unavoidable is a question of fact in each case. 
Becbi r. AHgAN-rLDAH Khan. 

[I. L. R. 12 All. 461 

4.— s. 12, 5, and art. 166. — “ Time requisite 
for oViaining a copy of the decree appealed- 
aga'niot'^' — Bt gleet of Covrt ojHcials in ittnainy 
copier.'] A decree of a lower Appellate Court was 
passed on the 26th March 1888. and an appeal 
therefrom w’as pre.sented to the High Court on the 
6th July, or twelve days beyond the time allowed 
by Art. 156, Sch. H of the Limitation Act (XY of 
1877). An application for a copy of the judg- 
ment under appeal was made by the appellants 
on the 28th March, and the 29th March w^as fixed 
by the office as the date when the estimate of the 
cost of such coj^y was to be delivered, and it was 
delivered on that day. The estimate was not com- 
plied wiih until the 5th April, when the appellants 
put in the nece.'-sary stamj> paper accoiding to the 
estimate. Upon the entry of the stamp paper no 
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i intimation wa.s made by the office to the appellants 
! as to when the copy would be ready for delivery. 

I The cojiy was delivered on the 10th April : — Ueld^ 

I that under s. 12 of the Limitatiou Act, the appel- 
j lants were entitled to a deduction of the whole 
; period betw^een the 28th March and the 10th April, 

I and that, if this were not so. the appeal should be 
i admitted under s. 5 of the Act. The words in 
I s. 12, “ the time requisite for obtaining a copy of 
1 the decree ^appealed against” imply that the 
i appellant is uot to lose his right of appeal by 
I reason of the neglect of the officials who issue 
i copies, or who are required to give notice w^ben 
I such copies are ready. Sheogobind r. Ablakhi. 

[I. L. R. 12 All. 105 

I 5 — s. 12, s. 5, and art. 170 — AppUoationfor 
I leave to appeal as a- gjauper—Tltne requisite for 
; obtaining copy of decree — Bxclnsion of time 
between delii;ery of judgment and signing tf decree.] 
Judgment was pronounced by the lower Appellate 
Court, dismissing the appeal of the plaintiff, on 
: the 29th March 1887. The decree was signed by 
the Ju<lge on the 1st April, but, in accordance 
; with s. 579 of the Civil Procedure Code, it bore date 
the day on wffiicb the judgment was pronounced. 

: Oil the 15fc]i April the plaintiff applied for a copy 

■ of thedecree ; on the 16th she received notice that 
I the estimate of the costs of preparing the copy 

■ was prepared ; on the 19fch she paid into Court the 
amount required by the estimate. She had notice 
to attend on the 23 rd for delivery to her of the 

! copy, and on the 25th .she attended and received 
i the copy. On the 12th May she presented in the 
High Court, to the proper officer, an application, 

' under s. 592 of C’ode. for leave to appeal as a 
' pauper: — Held, that the application was barred 
I by limitation under Art. 170. Seb, JI of the Limifca- 
i tion Act (XV of 1877), and that s. 5 of the Act 
did not apply. Per Edge, C. J. — In computing, 
! the period of limitation prescribed for an appeal 
; or for an application for letive to appeal ls a 
pauper, where the decree appealed against is not 
; signed until a date subsequent to the date of, 
; delivery of judgment, the intermediate period 
! should, under s. 12 of the Limitation Act, be ex- 
eluded if the delay in signing the decree has 
; delayed the appellant or applicant in obtaining a 
I copy of the <iecree, and uot otherwise. Bant- 
Madliub Mitter v. Matungini Bassi, I. L. R. 18 
' Calc. 104, referred to. A delay caused by the care- 
' lessness or negligence of a party applying for 
! copy of decree, such as negligence in coming 
: forward to pay the money required, cannot be 
j taken into consideration or allowed for in comput- 
I ing the time requisice for obtaining the copy. 

I The time requisite, within the meaniug of s. 1 2 
; of the Limitatiou Act, does not mean requisite by 
rea.‘=ion of the carelessness or negligence of the 
applicant : it means the time occupied by the 
officer who has g.>t to provide the copy, in making 

■ the copy The important date, with r. ference to 
I a. 12 and Art. 170, is not the date when the copy 
; of the decree is delivered, but the date w^heu it is 

ready for delivery to the applicant if the applicant 
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chooses to apply, where he has had notice that 
the copy will be ready on that date. Parbati 
i*. Bhola. 

[I. L. R. 12 AIL 79 

, s. 14. 

[I. L. R. 13 Mad. 269 

1. — s. 14. — Computation of period of limitation 
— Suits for arrears of rent — Act X of 1859.] The 
provisions of s, H of Act XV of 1877 are not ap- 
plicable to suits for arrears of rent under Act X 
of 1859. Nagendro Nath Mullick v. Mathura 
Mohun Parhi. 

[I. L. R. 18 Calc. 368 

2. — s. 14, — Exclusion of time of proceeding with 
suit iond Jide — Ganse of like nature. Of six per- 
sons in whom was vested the obligee’s interest 
under a hypothecation-bond, three brought a suit 
upon it in a District Court, and the other three 
brought a similar suit in a District Munsif’s Court 
to recover, with interest, their respective shares of 
the sum secured. The former suit was dismissed 
as not being maintainable, and the latter was with- 
drawn. The present suit was brought by all six : — 
Held, that in computing the time wTthin which 
the plaintiffs had to sue, the time occupied by 
them in prosecuting the former suits should be 
deducted. Deo Prosad Sing v. Pertal) Kalrce, 
I. L. K. 10 Calc. 86, followed. Nauasimma r. 
Muttayan. 

[I. L. R. 13 Mad. 451 

Exclusion of time former suit loas 
being prosecuted — “ Other cause of a like 
The words other cause of a like nature ” in s. 14 
of the Limitation Act (XV of 1877) meau some 
cause analogous to defect of jurisdiction. Where 
a suit was dismissed on the ground that the debt 
sued for was due not to the plaintiff aloue, but to 
the plaintiff and his partner, the latter not having 
been joined in the suit ; and where the plaintiff 
subsequently brought a fresh suit for the same 
debt, making his co-partner a party : — Held, that 
the case was not within s. 14 of the Limitation 
Act, and that the time during which the plaintiff 
had been prosecuting the former suit could not 
be excluded in computing the period of limitation 
prescribed for the second suit. Ram Sulhng Das 
V. Gohlnd Prasad, l.li R. 2 All. 622. aud Chunder 
Madhub Chuckerbictty v. Ram Gooniar Ghoiodrg, 
6 W. R. 184, referred to. Deo Prasad Singh v. 
Pertab Kalree, I. L. R. 10 Calc. 86, not followed. 
Jema V , Ahmad Ali Khan. 

[I. L. R. 12 All. 207 

4.-S. 14.— P revious suit — Deduction of time.'] 
In August 1885 the plaintiff aud defendant en- 
tered into an agreement of partnership in a certain 
venture. On the 2ud September 1887 the plaintiff 
filed a .suit against the defendant in a District 
Munsif’s Court to recover bis share of the profits 
under the agreement lu his evidence the plaintiff 
stated that there had been a settlement of the 


LIMITATION ACT (XV OF 1877), s. 14— 

continued. 

accounts between himself and defendant- The 
suit was thereupon dismissed as being cognizable 
by the Court of Small Causes, and the plaint wms- 
returned on the 1st March 1889. On the 27th the- 
plaint was filed in the Court of Small Cagses, an 
addition having been made to it. The Court held 
that the addition was irregular, and on the 19bh 
November permitted the plaintiff to withdraw 
his suit with permission to bring a fresh one. He • 
accordingly instituted the present suit on 6th 
December 1889: — Held, that in computing the 
period of limitation, the period from 2Dd Septem- 
ber 1887 to IstM.'ircb 1889 should be deducted under 
Limitation Act, s. 14. Saminadha v. Samban. 

[1. L. R. 16 Mad. 274- 

6 — S. 14. — Appilication for transmission of 
decree — Proceedings bond fde in Court n'ithout 
jurisdiction.] On the 2nd March 1887, S obtained 
a mortgage-decree against P in the Court of the 
Munsif of Hajipore. On the 9th September 1887, 

5 applied for execution, and on the 7th Novem- 
ber 1887 the inortgaged property w.as sold by the 
Hajipore Court. On appeal, on the 2nd Septem- 
ber 1890, the High Court set aside the sale on the 
ground of want of jurisdiction. Thereupon, on 
the 6th September 1890. 5 applied to the Hajipore 
Court to transfer the decree for execution to the 
Munsif ’s Court at Muzaffarpur. On the 19th 
December 1890, 8 applied for execution to the 
Muzaffarpur Court. L, who had meanwhile pur- 
chased the mortgaged ])roperty from P, objected 
that the application was barred : — Held, that the 
application was not barred, as the application of 
the Gth September 1890 was a st(-p in aid of exe- 
cution, and also as s. 14 para. 3 of the Limita- 
tion Act clearly applied to the facts of the case, 
and under it the decree-holder was entitled to a 
deduction of all the time occupied in executing 
the decree in the Court having no jurisdiction, 
the application having been manifestly made in 
good faith. Xilmong Singh Deo v. Biressuv 
Banerjee, I. L. R. 16*^ Calc 744, distinguished 
Latcliuian Puudeh v. iMaddan Moliun SJige, I. L. R. 

6 Calc, 51.3, referred to. Rajbullubh Sahai 
r. Joy Kishen Pershad alias Joy Lal. 

[1. L. R 20 CalG. 29 

6.— s. 14.~ Certificate granted by Collector u?i- 
der the Public Demands Recocery Act. suit to set 
aside.] Where rent was payable jointly to certain 
wards of Court, aud another proprietor, whose 
guardianship under the Court of Wards had 
ceased, aud the Collector issued a certificate, under 
Bengal Act VII of 1880, for a proportionate 
share of the rent due to the wards, in a suit to set 
the certificate aside as invalid, the plaintiff w'as 
allowed, under s. U of the Limitation Act, to 
deduct the period during which he was bond fide- 
seeking redress from the Revenue authoriDies, 
wlio had no jurisdiction to deal with the questions 
raised by him, aud the suic was iield to Oe not 
barred by lapse of time. Girjanath Uoy Chow- 
DHRY i \ Ram Narain Das, 

[I. L. R. 20 Oalo. 23 4 
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1. — s. 15. — Order prohibiting creditor from- re- 
corering debt — Attachment of debt — Ciril Proee- 
du-rc dodo. s. 26S — Injtuictioti or order staging 

Scinhle~.\n order of attachment under 
g. 268 of the Civil Procedure Oode is not an iu- 
junctiou or order stajiug- a suit within the mean- 
ing of R. 15 of the Limitation Act (XV of 1877). 
Shib Singh r. Sit a Ram. 

[I. L. R. 13 All. 76 

2. — S. 15. — Attachment of debt .<teeured hg bond 

— Gii'il Procedni'c Code , 268. 4S5. 486— 

■tii>)i or order staging snit ] An attachment before 
judgment under s. 485 read with ss. 486 and 268 
c f the Civil Procedure Code, of a debt secured 
by a bond, or an injunction obtained by a third 
party and restraining the attaching creditor from 
subsequently bringing the bond to sale in execu- 
tion of his decree, is not an injunction or order 
staying the in.stitution < f a suit upon the bond by 
the obligee, within the meaning of s. 15 of the 
Limitation Act. Shib Singh v Situ Pam. I, L It. 
1.8 All. 76. followed. Collectou of Etawah 
■ v . Beti Mahaiiani. 

[I. L. R. 14 All. 162 

1. — S. IS. — Praud — Knowledge hept from the 
X)fficial Assignee, {f his right to sne for am account 
■ of assets fraodiUentlg transferred hg an- Insolrent 
— Burden of gn'o ring when first the ■plaintiff had 
clear and dejinite knoiciedge — Account, decree forf\ 
Prior to nnd in the year 1865 the defendant's 
•brother B carried on an extensive business in 
‘Bombay and in China. The defendant and an* 
■other brother ( .4) carried on a separate business 
under the name of A //. In December 1866 B 
became insolvent and liis property ve.sted in the 
Odicial Assignee. Tlie present suit was brought 
in 1887 against the defendant by the Official 
Assiguee to recover certain psoperty which he 
.alleged belonged to the insolveur.. and ought to 
be distributed among his creditor.-^. I’ne plaintiff j 
alleged that in 186.7 the insolvent was possessed I 
of a very large amount of property, and that, | 
■being unwilling to meet his liabilitie.s he and his ; 
-son and his two brothers, riz.. A and the defend- j 
ant P. fraudulently concealed his property frO!n ; 
his creditors, and in September 1866, he himself i 
■went to Daman, beyond British jurisdiction. In I 
ISSI the plaintiff having obtained information 
'that some of tlie insolvent’s property was in the 
possession of his brother A. filed a suit (N >. 473 of j 
1881} again.st A to recover it. That .suit was re- i 
ferred to arbitrnt on, and the plainiiff obbamed a ! 
decree for lls, .3.60.0 JO. The plaintiff now alleged | 
that, shortly before the hearing of that suit aud 
subsequently, he had obtained information which 
led him to believe that the defendant had obtained, 
some of the iusolvenPs property for which he 
was aecoumbable. The defen(iant had been made 
a party to the former suit, No. 47,3 of 1881, for 
the purpose of discovery only, and it was in the 
course of such discovery being given that some 
of the above information bad been obtaitred. 
The plaint then set forth, in detail, the various 
items of claim iu respect of whieu the plaintiff 
-sought to make the defendaut liable. The defend- •' 
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eonc hided. 

aub pheaded that the claims were barred bj" limi- 
tation; — Held, by Scott. J., that the suit was 
I not barred by limitation. There was sufficient 
i evidence of fraud to bring the case under s. 18 of 
i the Limitation Act 'XV of 1877). The limitation 
only began to run from the time the fraud became 
fully known to the Official As.slguee, wffiich was 
nob until December 1885. The knowledge required 
by s, IS of the Limitation Act is nob mere suspi- 
I cion. It must be knowledge of such a character 
as will enable the person defrauded to seek his 
remedy iu Court. The Court of Appeal (Sargent, 
C. J. and B.^ylev, J.) confirmed the decree of 
the Court of First Instance, except as to one of 
j the .allowed items, which it held to be barred by 
, limitation. Held, on appeal to the Privy Council : 
i In order to make limitation operate when a fraud 
! has been committed by one who has obtained 
i property thereby, it is for him to show that the 
; injured complainant has had clear and definite 
I knowledge of the facts, constituting the fraud, at 
! a time whicli is *oo i emote for the suit to be 
I brought. Suggesbionof his having been defrauded 
does uob amount to such knowledge as is required 
by s. 18, Act XV of 1877. In this suit it was es- 
tablished that the defendant receiving iu 1869, 
upon a voluntary transfer, some of the insolvent’s 
assets, joined and assisted him in defrauding his 
creditors ; aud that no disclosure of this fraud 
was made to the Ofiicial As.siguee, while the de- 
fendant did what he could to prevent the latter 
from seeing the accounts of the assets trans- 
j ferred ; — Held, therefore, that the bur.ien of proof 
! was on the defendant to show that the ‘dainbiff 
I had clear and definite knowledge of this fraud for 
j more than the period of limitation. This burden 
I ha'l nob beeu discharged by I'roof of the fncb 
i that some bints aud clues had reached the Official 
j A.ssigiite wliich might have led to such kuow- 
I ledge : and held, that the Official Assignee had 
i beeu kept from knowledge of his right to sue, 

I within the meaning of a 18. A decree that the 
i defendant should account to the Official Assignee 
I for the a.ssets received by him from tfie in- 
I solvent, after the date of the insolvency, was 
affirmei. Rahimbhoy Habibbhoy v. Turner. 

[I, L. R. 17 Bom. 341 
[L. R. 20 I. A. 1 

affirming on appeal Rahimbhoy Habbibhoy 
r. Turner. 

fl. L. R. 14 Bom. 408 


1 . 
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Acknowledgment of Debts ... 601 

See S 7. 

11 . L. R. 13 Mad. 135 

See Art. 64. 

[I. L.R. 16 Mad. 339 

See Art. 144— Adverse Possession. 

[I. L. R. 13 Mad. 467 

See Stamp Act, 1879, Sch. I, Art. 1. 

' [I, L. R. 15 AIL 56 
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continued. 

(1) ACKNOWLEDGMENT OF DEBTS. 

1. — S. 19. — Acdinowledgment hi holograph lolll 
'unsigned.'] In a suit against the legal representa- 
tive of a deceased debtor to recover the amount 
of the debt, it appeared that the debt was con- 
tracted more than three years, but was payable 
less than three years, before suit. Ill bar of limi- 
tation the plaintiff relied upon an admission of 
the debt in a draft will, written by the. testator, 
in the first line of which his name appeared ; — 
Held, per Weir. J.. that the admission in the will 
did not constitute an acknowledgment under 
Limitation Act, s. 19. Ramasami t. Muttusami, 

[I. L. R. 15 Mad. 380 

2. — s. 19. — Acknowledgment hi writing — De~ 
2 )ositlon signed hy a loitne.^s.] In a suit brought 
in 189 ! to recover the principal and interest due 
on a bond, dated 1st September 1879. which pro- 
vided for the repayment of the debt secured 
thereby within six months from the date of its 
execution, it appeared that the obligor had made 
a part payment of lls. 50 on the fifth July 1882, 
which was endorsed on the bond. No other pay- 
ments had been made, but the plaintiff pleaded 
in bar of limitation that the debt had meanwhile 
been three times acknowledged in writing. One 
of the acknowledgments relied upon was said to 
be contained in a deposition given by the obligor 
and signed by him, as a witness in a suit to which 
he was not a party : — Held^ that an acknowledg- 
ment in order to satisfy the requirements of 
Limitation Act. s. 19, must be an acknowledgment 
of the debt as such and must involve an admission 
of a subsisting relation of debtor and credicor.and 
an intention to continue it until it is lawfully 
determined must also be evident. Setnlle per 
Muttusami Ayyar. J. (Wilkinson J.. dis.seut- 
ing), that a deposition given and signed by a party 
as a witness in a suit is as much a writing contem- 
plated B. 19 as is his written statement or a 
letter addressed by him to a third party. Venkata 
r. Parthasaradhi. 

[I, L. R. 16 Mad. 220 

3. — s. 19.— Acknowledgment of lUihility—Will 
of mortgagee —S 'lit for redemption.] In a suit to 
redeem a kanoiii of 1805 the plaintiff set up in 
bar of limitation an acknowledgment contain- 
ed in the will of the deceased mortgagee, who 
thereby devised to his son lands therein described 
as held by him on lianom. The mortgagor’s name 
was not mentioned nor the date of the kanoni, 
nor was there any further description of the land 
which however, was admitted to be the land 
in question in the suit : — Held, that the will con- 
stituted an acknowledgment under s. 19. Dppi 
Haji V . Mammavan. 

[I. L. R. 16 Mad. 366 

4. — s. 19 — Manager of a joint Hindu family — 
Authority to aolmowledge a family debt.] The 
manager of a joint Hindu family has authority 
to acknowledge the liability of the family for the 
debts which he has properly contracted, so as to 
give a new period of limitation against the family 
from the time the acknowledgment is made. He 
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(1) AOKNOWLEDGAIENT OF DEBTS— 

is an agent duly authorised in this behalf within 
the meaning of s. 19 of the Limitation Act. Chin- 
naya Nayadu v. Gurnnathani Cketti. I. L, R. 5 
Mad. 169. approved and followed. Bh ASKER 
Tata'A Shet Vijalal Nathu. 

[I. L. R. 17 Bom. 512 - 

5. — S. 19. — Aclmowledgment in writing — JEci- 
dence Act (/ of ss. 65. and ^\-^&econdavy 

evidence.] Limitation Act, s. 19, must be read with 
Evidence Act ss. 65 and 91, and does not exclude 
secondary evidence in cases where such would be 
admissible under s. 65. Shamhhunath Nath v. 
Ram Chandra- Shaha, I. L. R. 12 Calc. 267, follow- 
ed. Chathu V. Viraraa'an. 

[I. L. R. 15 Mad. 491 

, s. 20. — Agent, authority of, to make p> ay- 

ment.] An agent may be impliedly authorised 
within the meaning of s. 2 ' of the Limitation 
Act to make a payment of interest or principal 
before the expiration of the period prescribed; 
Birjmohun Lall V . Rudra Perkash Misser. 

[I. L. R. 17 Calc. 944 

, s. 22. 

See Parties— Adding- Parties to Suits 
— Plaintiffs. 

[I. L. R. 14 All. 524 
[I. L. R. 17 Bom. 29, 418 

See Parties - Adding- Parties to Suits 
— Respondents. 

[I, L. R. 13 All. 78 

[I. L. R. 14 All. 154- 

See Plaint -Amendaient of Plaint. 

[I. L. R. 16 Mad. 319> 

1. — s. 22. — Parties to suit — Tran.fer of defend- 
ants to category of plaintiff, effect of — Land Reg- 
istration Act {Bengal Act VII of 1876). s. 78,]' 
A and B, two joint zemindars, having brought a 
putni Avitbin their zemindari to sale for arrears 
of rent purchased it themselves. During the 
existence of th.Q ggiitni a durputnl had been creat- 
ed of which G was in possession, A instituted 
a suit against G to recoA^er arrears of rent of the 
durputnl for a period of three years, and joined 
R as a pro forma defendant, alleging that he was 
away from home at the time of the institution of 
the suit and could not therefore join as co-plain- 
tiff. 4’.? proprietary interest was registered under 
the provisions of Bengal Act (VII of 1876), the 
Land Registration Act, but B's interest was not so 
registered. Prior to the suit coming on for hear^ 
ing, bub after the right to recover the rent for the 
first two out of the three years had become barred 
by limitation, assuming no suit to have been 
brought, B was transferred from the category of 
defendant in the suit into that of co-plaintiff. 
In answer to the suit G pleaded limitation, and 
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continued. 

also contended that the non -registration of B's 
interest precluded the plaintiffs from maintain- 
ing the suit at all {A's share not being specified), 
bavins: regard to the provision of s. 78 of the 
Land li^egistration Act. The lower Appellate Court 
having dismissed the suit on this latter ground, 
and also held that the right to recover the rent 
for the first two out of the three years as suit was 
barred by limitation : — Held that when B wns sued 
as a party-defendant he was made a party in vio- 
lation of the rule applied in Btcarlia Hath ^fitter 
V. Ttn'tt Pro.^iinna. Bofj. I. L. R. 17 Calc. 100, and 
that the suiD was not therefore in the first instance 
properly brought. L not being properly on the 
record at all : that the effect of making B co- 
plaintiff was practically to institute a new suit 
on the date when he was so changed into co- 
plaintiff, and that the suit had been rightly dis- 
missed on the ground of limitation so far as the 
rent of the first two years was concernedi. but 
that the plaintiffs were entitled to a decree for 
the rent in respect of the third year, which was 
nob barred by limitation at the time 7i was male 
co-plaintiff. Jibanti )sath Khan r. Gokool 
■CH UNDER CHOWDRY. 

[I. L R. 19 Calc 760 

2. -— S. 22. — .-i mend incut of plaint— Defendant 
,'<ited in different eapaeitj/ from that orifjituill i/ 
ntated.] The creditor of a <ieeeased trustee of a 
temple sued two persons, ms Ids successors in 
office, bo recover the amount of the debt. One of 
the defendunis died : the other, who wuxs the 
br. ther of tlie deceased. plea<ied that other persons 
were joint trustees with him, and should have 
been impleaded with him: he also alleged that the 
debt in question was a private debt, and had not 
been incurred by the deceased as a trustee, T^e 
persons named w^re joined as defendants, and 
they repeated the .above allegation. The plairRiff, 
thereupon, amended the plaint and prayed for a 
per.sonal decree agmiiist the original surviving 
defendant, and the others were removed from the 
record, 'I'he amend men n took place more than 
three years after the date when the debt was pay- 
able, but the suit had been instituted within that 
period; — that the claim was not barred by 
limitation. Saminatha ?•. Mijthayya. 

[I. L. R 15 Had. 417 

3. — S. 22. — Heee.'i.'ia)-// partij added after period 
if ll nutation expired — Ohjeetionfor ictint of parties 
not t alien.'] Where objection for want of parties 
jointly interested in the subject-matter of the 
suit was nob taken by the defendants at any stage 
of the proceedings, nor was an issue framed upon 
the point : — Held, that the parties jointly interested 
with the plaintiff might be added, and that the 
suit should proceed, although the said parties were 
added after the period of limitation for bringing 
the suit had expired. Halidas Ke.valdas v. Hathn 
Bliagi'an, I. L. E. 7 Bom. 217, distinguished. 
Shirekuli Timapa Hegade y. Ajjibal Nara- 
= SHINV HeGADE. 

[I. L. R, 15 Bom. 297 
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I concluded. 

j 4. — S. 22. — Hoiujoinder of parties— Application 
I to join necessary parties made within period of 
' limitation refused by Court of First Instance — 

I Application granted by Court of Appeal, but after 
' period of limitation — Order to add parties operat- 
ing nunc pro tunc— Delay the act of the Court.] 

\ The plaintiffs, as sharers in certain rent alleged 
1 to be due by the defendants, sued to recover cheir 
; share. XheA^feudauts contended that all the co- 
! sharers were necessary parties. At the hearing 
' on the 21bh Jauii>ry 1889, the plaintiffs’ eo- 
i sh.arer.s applied to be male eo-plaintiff.s and to 
be allowed bo adopt what the plaintiffs had done 
in the suit. The application was rejected, and 
the suit was dismissed for want of parties. On 
appe;il. the District Court in July 1890. holding 
that the lower Court ought to have joined the co- 
sharer.<, passed an order making them co-plaintiffs, 
and then confirmed the lower Court’s decree on 
the ground that at the time (3rd July 1890) the 
CO sharers were ma le plaintiffs the suit was barred 
by limitation. On appeal to the High Court : - 
Held, remanding the case, that the order of the 
lower Appeal Court of the Br-i July 1890. allowing 
the co-shiirers’ application, which bad been made 
on the 24th January 1SS9, but had been refused 
by the Court of First Instance, should be treated 
as operating nunc pro tunc, and that the co- 
, sharers should bo regarded as having been made 
parties to the suit when the'r applicariou was 
made. The <lelay was attribucab e to the act of 
the Court, and the plaintiffs should nob suffer 
from it. Ramkrisena Moreshwar v. Ramabai. 

[I. L. R. 17 Bom. 29 

o — vS 22 — Purtncr.skip — Hon joinder of parties 
— Suit in name of a Jinn by Its inanayer — Addition 
of name of other partner as co-plalntiff — ISlisde- 
seriptlon of plaint iff — Oirll Procedure Code (^Aet 
XIV (f 1882), s. 27 — Amendment of plaint.] 

: This suit XV .as brought to recover a debt due to the 

■ firm of K S The plaintiff was described as “ the 
firm of K S by its m luager 8 8 ” The defeadaurs 
obif-cDel that one M was a partner in the firm 
and should be a party to the suit; he was joined 
as a co-plaintiff on the27dh January 1888. The 

. defendants then contended that the suit was time- 
barred under s. 22 of the Limitation Act: -Held, 
that the case xvas one of mis le^cription and not 
of non-joinder, for the action was brought in the 
name of the firm by its m.anager. The order of 
the words in the vernacular plaint showed that 
8. the manager, did nob sue in his own name, 
j The defendants were entitled to have the name of 
j the other partner disclosed, but it being found as 
j a fact that S was entitled bo sue for bue firm, the 

■ addibiou of H\? name on the record came within 
; the provisions of s. 27 of the Civil Procedure 

' Code. Kasturchand Bahiravdas v Sagarmal 
' Shriram. 

I [1. L. R. 17 Bom. 413 

i s. 23. 

1 See Art. 120. 

j [I. L. H. 13 All. 126 

i [I. L. R. 20 Calc. 906 
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concluded, 

1. — S. 23. — JDisturhance of right of ferry — Nuh- 
■ance — Contimiing ivrong —Gdnae of actio }i.'\ The 
disturbance of a right of ferry is in the nature of 
a nuisance {Yard v. Ford, 2 Saunders 172), and the 
-cause of action in the case of a violation <>f this 
right is a continuing- wrong -within s, 23 of the 
Limitation Act. Nityahare Roy r, Dunne. 

[I. L. R. IS Calc. 652 

2. — S. 23, arts, 34, 35 — Suit for restitu- 
tion of conjugal rights — Wife's refusal to re- 
turn to her hushand — Hushaud and tolfe.'] The 
refusal of a wife to return to her husb'iud, and 
allows him the exercise of conjugal rights, consti- 
tutes a continuing w'rouir giving rise to constiintly 
recurring causes of action on <lemand and lefmsal. 
Suits for the recovery of a wife or for the restitu- 
tion of conjugal rights, though goverue 1 by Arts. 
34 and 3.5 of Scii. II of the Limitaticn Act (XV of 
1 877), are not thereby taken out of the <kperatioii' 
■of s. 23 of tli-i Act iiAi Sari v. Huia-cuand 

[I. L. R. 16 Bom 714 

Hemchand V . Shiv. 

[I. L. R. 16 Bom. 715 note 

iSdr IliNDA V . Kaunsilia 

[I. L. R 13 AIL 126 

, s. 26. 

See Art. 144 — Interest in Immove- 
able Property. 

[I. L. R. 16 Bom. 353 

1. — S. 2Q.— Construction, of Statute— Act when 
.applicable to Crown — Easement— Profit d prendre 
— Right of pasturage claimed hy a rlilaye against 
Gorernmcnt — Rrescription — Oustom.'\ 'I’lie rule 
■of construction according to -vdiich the Crown is 
not affected by a Statute. unle.«s specially named 
in it, applies to India. Seiuhlc — The provisions 
of s. 26 of the Limitation Act (XV of 1877) 
do nob npply to the Crown, The mere mention 
■of the Crow'n in an Act ha.s not the effect of 
making all its provisions applicable to the Crown, 
and sec. 26 does not relate to the limitation of 
suits, bub to an entirely different matter, riz., the 
creation of rights by the enjoyment of them, 
which is a branch of the subst.autive law. The 
section is cleaidy in prejudice of the Crown’s 
rights, and the other provisions of the Act do not 
afford sufficient evidence of an intention that 
this section should apply to the Crown, The rule 
of English law. that a claim to a profit a prendre 
cannot be acquired by the inhabitauts of a vil- 
lage either by custom or prescription, does not 
apply to a right of pasturage claimed by a village 
in the Presidency of Bombay as against the Gov- 
ernment. The right of free pasturage has always 
been recognized as a right belonging to certain 
villages, and must have been acquired by custom 
or prescription. The plaintiffs, who were the in- 
habitants of the village of Dani Limbda, sued for 
themselves and the other inhabitants to establish 
their right to graze their cattle on the banks and 
the dry part of the village tank Chaudola, and 
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for a perpetual injunction restrainiug the defend- 
ant fro n interfering with such right. The de- 
fendant contended {inter alia) that the tank was 
likaraho or waste land, that it had never been set 
apart under the Land Revenue Code, s.3-18, for 
grazing purposes, and that the plaintiffis could 
not acquire, as against the Governineut, a right 
of grazing by prescription. The Court of First 
Instance held the defendant nob excluded from 
the operation of s. 25 of the Limitation Act (XV 
of 1877). bub found that there was a break in the 
period of prescription, and, therefore, rejected 
Lhe plaintiffs’ claim. The lower Appellate Court 
held that thtire was no break, and awarded their 
cbiim. On appea’ by the defendant to the 
IJigh Court: — Held, restoring the decree of the 
Court of First Instance, that the suit should be 
dismissed. Whether the plaintiffs’ claim was con- 
sidered with regard to s. 26 of the Limitation Act, 
or to the general law of prescription, it was es- 
sential that the user shouhl have been as ".of 
right" to graze cabbie on the tank in question. 
But the right of free pasturage which certain 
villages enjoy according to the recognized cus- 
tom of the country, and which was admittedly 
enjoye 1 by the plaintiffs’ village, does nob nece.s- 
sarily confer the right of pasturage on any partic- 
ular piece of land, although it may confer the 
right of having sufficient land set apart for the 
purposes of the village, and in the absence of 
special circumstances pointing to the tank in 
question baviug been used for grazing by the 
villagers in exercise of a right other than and 
independent of the aforesaid right, the user by 
the plaintiffs could only be referred to that g-eiie- 
ral right. SECRETARY OF State for India 
V . Math UR. \BHAi. 

[I. L.R, 14 Bom. 213 

2. — S. 26 — Enjognient as <f right far twenty 
years —Right of oionershlp — Right of easement as 
distinguished from a right of ownership ^Boinhay 
Regulation {V of 1827), I — User.^ In order to 
acquire an easement under s. 26 of the Limitation 
Act (XV of 1877), the enjoyment must have been 
by a person claiming title thereto as an ea.sement 
as of right for twenty years. Evidence of imme- 
morial user adduced in support of a right founded 
on ownership, does not, wnen that right is nega- 
tived, tend to establish an easement. Qiuere — 
Whether upon a correct construction of s. 1 of 
Regulation V of 1827, which applies to the ac- 
quisitiou of easements, the mere user would be 
sufficient to establish the right to the easement 
claimed. Chunilal Fulghand r Mangaldas 
Govardhandas. 

[I, L. R. 16 Bom. 592 

, s. 28. 

See Art. 4 7. 

[1. L. R. 15 Bom. 299 

See Art. 144. 

[I. L. R. 15 Bom. 261 

See Malabar Law—Mortgage. 

[L L. R. 13 Mad. 490 
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LIMITATION AOr (XV OF 1877), s, 28-- 

rondnded. 

See Onus P rob andi— Limit atiojt and 
Adverse Po.-session. 

[1. L. R. 14 AIL 190 

, s. 28, and Arts. 91 and 26.— Extinguish- 
ment of right and title — Plea of fraud — Franduleiit 
i^ale — Vendors fight to pleads fraud after ticelre 
'll car. '< from the date of sale — Vendor and jiurcluiser.l 
In 1 S 72 the plaintiffs induced the first defendant 
by fraud and misrepresentation to execute in their 
favour a deed of sale of the property in dispute. 
They did not pay the purchase-money, nor obtain 
possessionof theproperty. Thedefendant remained 
in possession, and in 1873 mort^a^ed the property 
with possession to defendants Nos. 2 and 3, and in 
1880 sold it to defendant No. 2. In 1881 the 
plaintiffs sued for possession of the property, rely- 
ing on their title under the sale-<ieed. The de- 
fendant impeached the deed as fraudulent, and 
disputed the plaintiffs' title. The plaintiffs con- 
tended that, as the defendant had not sued to set 
aside the deed on the ground of fraud withiu 
three years, as provided by Art. 91 or 95 of the 
Limitation Act (XV of 1877). or within twelve 
years from the date of sale, it was too late for 
him to set up the plea of fraud : — Reid (Scott, J., 
doubting), that the defendant’s right to raise the 
plea of h-aud was not barred by the law of limita- 
tion. Per Scott, J. -.—There was another point 
of limitation w'hich could be raised. The con- 
sideration-money was never paid by the plaintiffs, 
and possession "was never given. There was no 
complete contract of sale passing the property. 
Therefore the plaintiffs’ only right was to sue for 
specific performance of the contract. Such a suit, 
however, became barred in three years after the 
d*ate of the contract. The plaintiffs, therefore, 
had lost their rights against defendant No. 1 ; 
and even if they had not. the present claim for 
possession as against defendants Nos, 2 and 3 
must fail, as defendant No. 2 was mortgagee and 
defendant No. 3 was hand fide purchaser for value, 
and no satisfactory evidence was given by plain- 
tiffs on whom lay the onus, that these defendants 
had notice of the deed of sale. Per Jardine, J. : — 
Section 28 of the Limitation Acc XV of 1877 
does not apply to the ease of defendants, who rely 
on an actual possession which has never been dis- 
turbed. ITakgovandas Lakhmidas t, Bajibhai 

[I. L. R. 14 Bom. 222 

, Art. 10. 

See Art. 120. 

[I, L. R. 14 All. 405, 529 

1.— Art. Vl,—Oii’il Procedure Code {Act XIV of 
.1882), 5, 281 — Order disallowing claun to attached 
property,'] The effect of an order made under 
8. 281 of the Civil Procedure Code disallowing a 
claim to att^^che'd* property, is to give the auction- 
purchaser a title as against the claimant unless 
the order is set aside by a suit ; and a suit for 
that purpose can only be brought within a year 
from the date of the order. Sardlmri Lai v. 


: LIMITATION ACT (XV OF 1877), Art. 11 

'i — concluded. 

i Amhiha Pershad, I. L. R. 15 Calc. 521 ; L. R. 15 
i I. A. 123, referred fco. Khub Lal v. Ram Lochun 
, Koeb. 

[I. L. R. 17 OalG. 260 

2. — Art. — Procedure Code, s. 283— 
Of'der removing attachment — Party to execution — 

' ProceedinQsf] A in execution of a decree ;i gainst 
j B attached a house. G intervened and the pro- 
i perty was released from attachment. A then 
I brought a suit against B and G to establish the 
; title of t^ the hou?e and obtained a decree. As 
: against B the suit was ex parte throughout. In 
! an appeal by f7 a decree was pa-sed by consent of 
, A ami G reversing the decree appealed against, 
j B now sued O' and another, more than a year from 
! the date of the order removing the attachment, to 
' obtain adeclaration of title to the house : — Belcf 
that since there was nothing to show that the order 
releasing the attachment was an order against 
the plaintiff the suit was not barred by limitation. 
GURUVA r. SUBBARAYUDU. 

[I. L. R. 13 Mad. 366 

3. — Art. 11. — Civil Procedure Code, 1882, s, 282 
— Order 'in attachment proceeding , efiect of — 
Judgnient-dehtor — Party against ichom order in 
execution-proceedings was made.] The plaintiff 
obtained a decree. The defendants appealed. At 
the hearing of the appeal in the District Court a 

! question was raised as to whether the defendants 
! were not barred by limitation from denying the 
! genuineness and validity of the lease and mort- 
i gage, they having failed to do so in certain exe- 
; cution-proceedings which had taken plaos in 1890. 

I It appeared that in execution of a decree again.st 
the father and the uncle of the defendants these 
lands had been attached. /I'he plaiutiff ou that 
occasion had intervened, and set up his mortgage 
and lease which he produced, 'they were then 
held to be proved, and the lands were ordered to 
be sold subject to the plaintiff’s mortgage. Upon 
these facts the District Judge held that, by^the 
attachment of their lauds in these execution-pro- 
ceedings, the defendants had been subrogated 
either to the cause of the decree-holder or to that 
of the plaintiff who intervened, and, therefoj’e, 
they were parties *■ against whom the order was 
made.” That order became conclusive against 
them within one year from its date, as they did 
not bring a suit to establish their right (Art. 11, 

: Sch. II, Limitation Act, 1877). He, therefore, 

: confirmed the decree of the Court of First Instance. 

On second appeal to the High. Court : —Reid, 

; reversing the lower Court’s decree, that the 
defendants were not nece.ssarily to be regarded as 
; parties against whom the order in the execution- 
proceedings was made. Whether they were or not, 
depended on the facts of the case. The Court 
accordingly remanded the case that the District 
Judge might investigate the facts and pass 
a decree accordingly. Ajibal Narasinha Hegdb 
V . Shibekoli Timapa Hegde. 

[I. L. R. 17 Bom. 629 
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LIMITATION ACT (XV OF 1877)—co?itd, 

, Art. 13, and Art. 62.—Olvll Proeedure 

Code {Act XIV of 1882), s. 295 — Suit for a o'efuncl 
of assets paid to a ivroiig yersoyi under s. 295.] An 
order under s. 295 of the Code of Civil Procedure 
(Act ZIV of 1882) refusing a decree-holder’s 
application for a rateable distribution of the^assets 
realized by a sale or otherwise in execution of a 
decree, is not an order *''in a proceeding other 
than a suit” within the meaning of Art. 13 of the 
Limitation Act (XV of 1877). On the 21st August 

1885 the defendant attached, in execution of a 
money-decree, certain immoveable property be- 
longing to his judgment-debtor. On the ISth 
January 1886, plaintiff, who held another decree 
against the same judgment-debtor, applied, under 
s. 295 of the Code of Civil Procedure, for a rate- 
able distribution of the assets to be realized by the 
sale of the property attached. On the 19th March 

1886 the attached property was put up for sale in 
execution of the defendant’s decree^ The defend- 
ant was allowed to buy the property at the sale 
and set off the purchase-money against the amount 
due to him under the decree under s. 294, and no 
money was, therefore, paid into Court. On the 
14th June 1886 the Court held that, as no money 
had been paid into Court on account of the sale, 
no further proceedings could be taken on the 
plaintiff’s application for a rateable share of the 
assets, and his application was accordingly rejected. 
Thereupon the plaintiff sued the defendant to 
compel him to refund the assets wrongly paid to 
him. The Court of Eirst Instance decided in plain- 
tiff’s favour. The lower Appellate Court rejected 
the plaintiff’s claim as barred by Art. 13, Sch. II 
of the Limitation Act, on the ground that the suit 
was not brought within one year from the date of 
the Court’s order refusing the plaintiff’s applica- 
tion under s. 295 of the Code of Civil Procedure : — 
Held, that the suit was not governed by Art. 13 of 
the Limitation Act. The order made under s. 296 
of the Civil Procedure Code was no bar to the 
suit, and a suit to set it aside was unnecessary. 
Oowri Prosad Kundu v. Pam Ratan Sircar, I. L R. 
13 Calc. 169, dissented from. Vishnu Bhikaji 
Phadke r . AcHUT Jagannath Ghate. 

[I. L. R. 15 Bom. 438 

, Art. 14. 

See Bombay Land Revenue Act, s. 135. 

[I. L. R. 15 Bom. 424 

— — Art. 30. — Suit for value of goods canned 
hy Railway Company, and losti] In January 
1890 a box containing silver specie was deli- 
vered by the plaintiffs to the defendant Com- 
pany^ in Bombay to be carried to Saugor. At 
the time of such delivery the contents of the box 
were declared, and an increased charge above 
the charge for ordinary parcels was paid. The 
box was lost during its transmission to Saugor, 
but no evidence was called by the defendants to 
show what was done with the box between Itarsi 
and Saugor. In 1893 the plaintiffs sued the de- 
fendants to recover its value : — Held, that the suit 
was not barred by limitation, and that Art. 30 of 

*W, D 


( m ) 

LIMITATION ACT (XV OF 18!?'7), Art. 30 

— concluded, 

Sch. II of the Limitation Act did not, as was con- 
tended, apply to the case. Raisett Chandmule 
V. G. 1. P. Railway Co. 

[L L. R. 17 Bom. 723 

, Arts. 34, 35. 

See s. 23. 

[I. L. R. 16 Bom. 714, 715 note 
[I. L. R. 13 All. 126 

See Abt. 120. 

[I. L. R. 13 All. 326 

, Art. 44. 

See Abt. 142. 

[I. L, R. 14 Bom. 279 

1. — Art. 47 and Art. 144. — Ejectment, right 
to sue, in , — Order made n proceeding where a diS‘ 
pute exists conoeniing the possesshui of land — 
Criminal Procedure Code {Aet X of 1872), s. 580 — 
Criminal Procedure Code (Act X of 1882), s. 145.J 
A zemindar on the 3rd May 1876 agreed to let 
lands on lease to A and his co-sharers, who. on 
the zemindar’s failure to carry out the terms 
of the agreement, brought a suit for specific per- 
formance and obtained a decree against him in 
1879. The zemindar having neglected to per- 
form the agreement, the Court in December 1881 
made an order for the execution of a 'pottaJi, and 
directed that the pottadi should take effect from 
the date of the original agreement. The vottali 
was executed on the 19fch December ISSL In 

1880 A instituted a proceeding under s. 580 of the 
Criminal Procedure Code (X of 1872), which cor- 
responds with s. 145 of Act X of 1882 ; but the 
application was dismissed in December 1880, A 
having failed to establish possession. R, having 
purchased the interests of two of the co-sharers 
instituted a suit on the 11th May 1888 against 
certain persons who had been let into possession 
by the zemindar, the other co-sharers being added 
as plaintiffs : — Held, that Art. 47, Sch. II of the 
Limitation Act, did not apply, no right to sue in 
ejectment being in existence in December 1880, 
the right with which A was clothed under the 
decree not having been perfected till December 

1881 when the pottah was executed. Held, fur- 
ther, that the suit was not barred under Art. 144, 
as limitation did not commence to run until the 
pottah had actually been executed. Article 47 of 
the Limitation Act contemplates a right to sue in 
ejectment being in existence at the time of the 
passing of an order under a. 145 of the Code of 
Criminal Procedure. Bolai Chand Ghosal v, 
Samiruddin Manual. 

[I. L, R. 19 Calc. 646 

2. — Art. A7 .—Limitation Act {XIV of 1859), 
s. 1, el. 7 — Order of Udamlatdars Court as to pos- 
session — Romhay Regulation V of 1827 — Limita- 
tion, Act (IX of 1871), 5. 29 ; (XV of 1877), s. 28 
— Extinction of title — Rar of remedy — Statutes of 
limitation — Constniction of Statutes.^ In 1864 A 
sued his co-sharer R in the Mamlatdar’s Court 
for possession of certain land, and obtained a de- 
cree. In 1874.J5 got possession of the land by 

20 
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LIMITATION ACT (XV OE 1877), Art. 47 

— concluded, 

inducinsr the tenants to attorn to him. In 1880 A 
conveyed the land to O by a deed of sale, and in 
1886 0 filed a suit against B to obtain possession 
of the land so sold to him by A, He alleged that 
any glaim which B had to the land as co-sharer 
was extinguished by limitation, inasmuch as he 
had brought no suit within three years from the 
date of the Mamlatdar’s decree against him of 
July 1864 to get rid of the effects of that decision 
(see cl. 7 of s. 1 of Limitation Act XIV of 1859). 
The lower Court disallowed this contention. It 
also held that the Mamlatdar’s decifion as to pos- 
session did not affect a co-sharer’s claim for parti- 
tion. It, therefore, awarded the plaintiff G only 
the share of his vendor A in the property. On 
appeal to the High Court; —Held,, confirming the 
decision of the lower Court, that although, under 
cl. 7 of 6. 1 of the Limitation Act (XC7 of 1859), 
B could not after July 1867 have sued to assert 
his title to the land comprised in the Mamlat- 
dar’s order of July 1864, nevertheless his title to 
the said land was not extinguished, and the pos- 
session which he obtained in 1874 could properly 
be referred and ought to be referred to his then 
subsisting title. Consequently, any one who after 
his re-entry in 1874 disputed his title would have 
to prove his own as against B's title independent- 
ly of any help from the Statute of Limitation. 
JBeldf also, that a suit for the partition of property 
comprised in a Mamlatdar’s order is not a suit to 
recover such property, and, therefore, does not fall 
within cl. 7 of s 1 of Act XIV of 1850 ; and 
whether that property is the only one of which a 
partition is claimed, or whether it is one of several 
such properties, is not material. In the Presidency 
of Bombay it is only in those eases in which he 
possession of property has been of such a duration 
and character as to come within Regulation V of 
1827 that the Limitatiou Act (XIV of i 859) has been 
held to extinguish the original right to the pro- 
perty. Whether (assuming that the effect 

of the Limitation Act XIV of 1859 was similar 
to the effect of s. 29 of the Limitation Act of 
1871 and s. 28 of the Act of 1877) cl. 7 of s. 1 of 
Act XIV of 1869, which in terms relates to “ suits 
to recover the property comprised in the order ” of 
the Mamlatdar. would have barred a suit by B 
not based on a claim to recover the prop*-rty (which 
implies a claim to exclude the defc^ndant there- 
from altogefcher)j but one merely for obtaining a 
share of such property on the footing thnt^^M, 
who had been successful in the Mamlatdar s Court’ 
held it for himself and B jointly. JSfcatutes of 
limitation being in limitation of c^^'minon right 
are not to be extended by construction to cttsau 
not clearly included within their terms. Pa RASH- 
BAM JBTHMAL V. RaKHMA. 

, Art. 49. CI-L.R.15Bom.299 

See Art, 120. 

[I. L. R 21 Calc. 157 

f Art. 49 and Art, 116. — Sffit to vecor.ev 
title-deeds left with a mortgagee after redemption 
-•Demand and refvsal—Oause of aetion] After 
tte redemption of a mortage, the title-deeds of 


limitation act (XV OF 1877), Art. 49 

— concluded, 

the mortgage premises were left with the mort- 
gagee, who refused to return them on demand 
made by the mortgagor. The mortgagor now 
sued to recover possession of them; — Held, the 
Limitation Act, Sch. II, Art. 49, was applicable 
to the case and that time began to run from the 
date of the mortgagee’s refusal. Subbakka v, 
Mabuppakkala. 

[I. L. R. 15 Mad. 157 

, Art. 57. 

Bee Art. 115, 

[I. L. R. 15 Mad. 380 

, Art. 62. 

See Art. 97. 

[I. L. R. 19 Calc. 123 

See Art. 120. 

[I. L. R. 13 All. 368 

[I. L. R. 15 Mad. 382 
[I. L. R. 20 Calc. 51 

See Art. 131. 

[I. L. R. 15 Bom. 135 

— , Art. 62.— XI of 1859, 8, 31 — Salt to 

recover surplus sale-prooeeds of a sale for arrears 
of Government rewnue.\ Where A instituted a 
suit in November 1889 to recover from the Secre- 
tary of State for India in Council the surplus 
sale-proceeds of three taUihs sold for arrears of 
Government revenue on the Srd of October 1877 
and which were in the hands of the Collector : — 
Held, that the suit was governed by Art. 62, 
Sch. II of the Limitation Act, and was therefore 
barred. Secretary op State for India v, 
Fazal Ali. 

[1. L. R. IS Calc, 234 

See Secretary op State for India v, 
Gdrd Proshad Dhvr. 

[I. L. R. 20 Calc. 51 

1. — Art. 64. — Account stated — Acknowledgment 
of delt.'] The striking of a balance in an account 
the items of which are all on one eide, does not 
amount to an ‘‘account stated” in the proper 
sense of the term. Hence the signature of the 
debtor to such balance amounts to no more than 
an acknowledgment of a debt; and if the debt 
is barred at the time of signature will not give 
ri.se to any fresh period of limitation in favour of 
the creditor. Nalianilai v, Nathn Bhau, I, L. R, 
7 Bom. 4 1 4, followed. Jamun v. Nand Lal. 

[I. L. R. 15 All. 1 

2. — Art 64 and s. 19. Aceoimt settled bn 
not signed^ Oral promise by debtor to pay balance 
— Commence ment of limitation,'] The plaintiff 
and the defendant, who was his agent, examined 
the account between them on 13th July 1887 and 
a balance was found due by defendant, who orally 
promised to pay it in one month. The account 
was not signed. The plaintiff sued on 10th July 
1890 to recover the amount, and it appeared 
that the last i:eni in the account to the debit of 
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LIMITATION ACT (XV OF 1877), Art. 64 

— concluded. * 

the defendant was dated 23tli May 1887 : — 'Reld^ 
that the suit was barred by limitation. Amxjthu 
47. Muthayya. 

[I. L. H. 16 Mad. 

, Art. 66 and Art. 116.— stipulat- 
ing for recnrerg (f loan from momahle and im- 
moveable property^] To a bond containing' a 
stipulation that if the principal and interest is 
not paid up at the stipulated period, then the 
obligee will be at liberty to recover the whole of 
his money, together with the interest fixed, by 
instituting a suit, from my moveable and im- 
moveable property my own ‘ milk,’ ” Art. 66 of 
Sch. II of the Limitation Act is applicable, 
such bond not creating a mortgage ; but where 
the instrumentis registered Art.116 may be applied 
to a suit for failure to pay the bond debt. 
Collector of Etawah v. Beti Maharam. 

[I. L. R. 14 All. 162 

Art. 89. — Suit by principal against agent 

to recover money received and ?iot accounted for 
— Termination (f agency — Act IX of 1872 {Gon- 
tract Act), ss. 201, 218.] Where an agent for 
the sale of goods receives the price thereof, the 
agency does not terminate, with reference to 
ss. 201 and 218 of the Contract Act flX of 1872), 
until he has paid the price to the principal : and a 
demand made by the principal for an account of 
the price is made “ during the continuance of the 
agency ” within the meaning of Sch. II, Art. 89 
of the Limitation Act (XV of 1877) : and a suit 
•by the principal to recover the price is therefore 
within time if brought within three years from 
-the date of such demand. The agency does not 
•terminate immediately on the sale of the goods. 

It does not terminate at the time when the plain- 
'tiff btained knowledge of the defendant’s breach 
of duty. Babcj Ram v\ Ram Dayal. 

[I. L. R. 12 All. 541 

, Art, 91. 

See s. 28. 

[I. L. R. 14 Bom, 222 

See Art. 120, 

[I. L. R. 16 Mad. 138 

See Malabar Law— Joint Family. 

[I. L, R. 15 Mad. 6 

1. — Art. 91. — Suit to declare document of no 
effect.'] A suit for a declaration that a document 
“ was executed for nominal purposes and was not 
•intended to take effect” is not a suit to cancel a 
•document within the meaning of Art 91 of Sch. II 
■of the Limitation Act. Xagathal v. Ponnusami, 

[I. L. R. 13 Mad. 44 

2. — Art. 93 and Arts. 92, 93.— Suit where the 
cancellation of a fraudulent instrument is ancillary 
to the main relief.] Articles 91, 92 and 93 of 
Sch. II of the Limitation Act (XV of 1877) apply ' 
only to suits brought expressly to cancel, set aside, 
or declare the forgery of, an instrument ; but they' 


LIMITATION ACT (XV OF 1877), Art. 91 

— continued. 

do not apply to suits where substantial relief is 
prayed, and where the cancellation or declaration 
is merely ancillary and not necessary to the grant- 
ing of such relief. Abdul Rahim v. Kirparam 
Daji. 

[I. L. R. 16 Bom: 186 

3. — Art. 91, and Arts. 92, 93, lAA.—Tistru- 
ment, suit to set aside or declare the forgery of — 
Immoveable property, suit for possession off] One 
D died in 1SI9, leaving an ihrcirnamali or will. His 
widows entered into p-)ssessioii of his property 
and the survivor died on the 23rd April 1886. The 
predecessors in estate of the plaintiffs brought a 
suit to set aside the ihrarnamali, which suit was 
dismissed in 1861, on the ground that they had 
no cause of action during the lifetime of the sur- 
viving widow. On the 29th June 1889 the plain- 
tiffs, as the heirs of B after the death of the 
surviving widow, instituted a suit to recover 
possession of the property of B from the defend- 
ants, who claimed to have come into possession 
thereof under the ihrar-narnah upon the death of 
the widow: — Held, that the suit was governed by 
the limitation of three years, for a suit to set 
aside an instrument, and not by the general limi- 
tation prescribed for suits to recover immoveable 
property, as after the widow’s death the parties 
in possession were those claiming under the ikrar- 
namah, who could not be displaced except by 
setting it aside. Raglmbar Byal SaJm v. BUhja 
Lai Mlsser, I. L, R, 12 Calc. 69, approved. Jaga- 
damba Ghaodhrani v. Bahliina Mohun Roy Chao- 
dliri, I. L, R. 13 Calc. 308: L. R, 13 1, A. 84 j and. 
Janhi Kunwar v. Ajit Singh^ I. L. R. 15 Calc. 58 : 

L. R. 14 I. A. 148, referred to. Mahabir Pbrshad 
Singh v. Hurrihur Pershad Narain Singh, 

[I. L. R. 19 Oalc. 029 

4. — Art. 91 and Art. 144. — Gancellation of 

msUmment.] A suit was filed in 1888 on behalf 
of a Malabar tarvoad by two of its members to re- 
cover property improperly alienated in 1879 under 
a hanom instrument by the harnavan who had 
since been removed from office : — Bold, that since 
a prayer for the cancellation of the hanom instru- 
ment was not an essential part of the plaintiffs' 
relief, the suit was not barred by the three years’ 
rule in Limitation Act, 1877, Sch. II Art 91 
Unni V, Kunchi Amma. ' 

. [I. L. R. 14 Mad. 26 

5. — Art. 91 and Art. 144. — Suit by junior 
members of a tarwad—Suit for declaration of in- 
validity of hanom and for possession of property.] 
The junior members of a Malabar tarwad brought 
a suit against their harnavan and senior anandra- 
van and certain persona claiming under a hanom 
granted by the former for a declaration that the 
hanom was invalid and for possession of the land 
demised with mesne profits. The suit was filed 
nearly twelve years after the execution of the 
hanom: — Held (1) that the suit was maintainable 
by the plaintiffs ; (2) that the suit was not barred 
by limitation, ANANTAN v. Sankaran. 

[I. L. R. 14 Mad, 101 
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LIMITATION ACT (XV OF 187?), Art. 91 

^concUided. 

6.— Art. 91 and Art. 144.— for land— 
Cancellation of hishment affecting tJie land ly 
fflahitiff'd] In a suit brouglatin 1889 to recover 
land, it appeared that the defendant had been in 
posses-sion since 1885. having obtained in 1883 a 
conveyance of the land from one of the plaintiffs. 
It was found on the evidence that that convey- 
ance had been obtained by fraud and was suppor^ 
ed by no consideration. The other plaintiff 
claimed under an instrument of 1881 which re- 
cited that of 1883 and was executed by the same 
person. The plaint contained no prayer for the 
cancellation of the conveyance of 1883 •: — Held, 
that the suit was not barred by limitation. StrJT- 
BAKAM 't?. SiTHAMMAL. , , 

ri, L. R. 16 Mad. 311 


7, — Art. 91, and Art. 144.— to recoxer 
lands of ivliiclt defendant had been in gjossession 
as manager dnruig jdaint'ff's' minority— Defendant 
setting deed of sale— Adverse possession.^ The 

plaintiffs sued to recover lands which they claimed 
as their own, and of which they alleged the defend- 
ant to have had the management during their 
minority, be having been appointed' a manager 
of all their (the plaintiffs’) property by their 
mother and grandmother, who were dead at the 
date of suit. The defendant alleged that the 
lard in question had been sold to him, and pro- 
duced a deed of sale, dated 3rd October 1876, 
purporting to have been executed by the deceased 
ladies and by the plaintiffs. The plaintiffs denied 
all knowledge of the deed, and prayed that it 
might be cancelled. The defendant contended 
(i 7 iier alia) that the suit was barred by limitation, 
and pleaded adverse possession: — that the 
suit was not barred, and that the plaintiffs were 
entitled to recover : (1) supposing the deed not 
to have been executed at all, the possession of 
the manager would not become adverse until he 
distinctly repudiated tbe management ; (2) if the 
deed were executed by the ladies only, then 
Art. U-i and not Art. 91 of the Limitation Act 
would apply; (3) even if the minors whose 
names appeared in the deed, did actually execute 
it, nevertheless as the defendant did not get into 
possession under it, but only used it to defend 
his position, Art. 91 would not apply, Boo Jinatloo 
v.Sha Kagar, I. L. K. 11 Bom. 78. Alamehan 
Yasikkhae. 

[I.li. R. 17 Bom. 755 


LIMITATION ACT (XV OF 1877), Art. 95 

— ebncluded. 

■, Arts. 95, 96. — Partitim to detrhne^it of 

minor — Suit by minor 07i attaining majority to 
recover his full share — Mistalie in mahing parti- 
tion.'^ Certain members of a joint Hindu family, 
partitioned the family property among them in 
such a way as to give one member of the family, 
who at the time of the partition was a minor, less' 
than the share to which he was entitled. The minor 
was represented in the partition by his uncle, 
though the’uncle^was not the natural guardian of 
the minor, nor in any other way entitled to deal 
with the minor’s property. The'minor on attaining 
majority brought a suit for recovery of the full 
share to which he was entitled: — that this- 
was not a suit for relief on the ground of fraud or 
mistake, inasmuch as the partition could not under 
the circumstances affect in any way the rights of 
the minor. The suit was therefore not subject to 
the limitation of three years prescribed by Arts. 
95 and 96 of the Sch. II of Act XY of 1877. Lal 
Bahadue Sjn&h v. Sispal Singh. 

[I. L. R. 14 All. 49S 

, Art. 97, and Art. 62. — Suit to recover pur- 
chase-money where purchaser loas unable to obtain 
possession — Failure of consideration'money paid — 
Money had and received A sale, which a member 
of a joint family (Mifchila) had attempted to make,, 
went off upon the objection made by other eo- 
sharers, but not before the purchase-money had 
been paid. It might have been that the agreement 
for sale was not void from the beginning, bat was' 
only void upon objection being made ; and if it 
was only voidable, the consideration did not fail 
at once at tbe time of the receipt of the purchase- 
money, so as to render it money had nnd received 
to the use of the payer within the meaning of 
Art. 62 of Sch. II of Act XY of 1877. But it failed, 
at all events, when the purchaser being opposed' 
found himself unable to obtain possession. He 
would have had a right to sue at that time to re- 
cover his purchase-money upon a failure of con- 
sideration. And, therefore, the case appeared to 
fall within Art. 97. It must fall either within that 
Article or within Art, 62. Hanuman Kamat v. 
Hanuman Mandue. 

[I. L. R. 19 Calc. 123 
[L. R. 18 I. A. 158 

, Art. 99. 

Bee Aet. 132. 

[I. L. R. 12 AIL 110’ 


, Arts. 92, 93. 

Bee Aet. 91. 

[I. L. R. 19 Calc. 629 
[I. L. R. 16 Bom. 186 

Art. 95. 

See S. 28. 

[I, L. R. 14 Bom. 222 

Bee Hebtoe and Ceeditob, 


, Art. 99, and Art. 132. — Payment of • 

entire rent by a co-tenant — Suit for contribution.'] 
One of two persons, having a joint holding from a 
mittadar, paid the whole of the 7nittadav''s dneff- 
for one year, and more than three years after the 
date of payment he sued the other for contribu- 
tion the payment did not create a charge 

on the land, and Art. 132 of the Limitation Act- 
was therefore not applicable, and the suit was- 
consequently barred by limitation under Art. 99. 
Thanikachella r , Shhdachella. 


[1. L. R, 16 Bom. 1 


[I. L. R. 15 Mad. 258^ 
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, Art. 107. —Joint Hindn family — DehU of 

Manager — Gontrihation^ limitation in respect of^ 
miitforf\ Where money is borrowed by the mana- 
ger of a joint Hindu family on his personal 
security for purposes of necessity, his right to 
contribution arises when he expends the money, 
and limitation runs against his claim from that 
date, and not from the date on which he repays 
•the loan and releases his security. Snnhur Per- 
shad V. Goury Pershad^ I. L. R, 5 Calo, 321 j Pam 
Xrishna Roy v. Madan Gopal Roy, 6 B. L. R. 
Ap. 103 ; 12 'W, R, 191, followed. Aghorb Nath 
Mukhopadhya V. Grish Chunder Mukho- 

•PADHYA. 

[I. L. K. 20 Calc, 18 

, Art 110. 

See Art. 120. 

LI. L. R. 16 Mad. 305 

, Art. 116, and Art, 57. — Pelt contracted 

to le payable at a future date.'} In a suit against 
the legal representative of a deceased debtor to 
recover the amount of the debt it appeared that 
the debt was contracted on 30th September 1885, 
and was to be repayable a month after that date. 
In a suit brought on 2Ith October 1888: — Held, 
per Muttusami Ayyar and Parker, JJ., that 
the period of limitation should be computed from 
the date when the debt was due, and the suit was 
not barred. Such a suit is governed by Art. 115, 
and not by'Art. 67 of the Limitation Act. Ram- 
eshwar Mandal v. Ram Chand Roy, I. L. R. 10 
Oalc. 1033, followed. Ramasami v. Muxtusahi. 

[I. L. R. 15 Mad. 380 

, Art 116. 

See Art. 66. 

[I. L. R. 14 All. 162 

1 . — Art. 116. — Registered instalment bond, suit 
■on—Gontraet in loriting registered.} Article 116 
of the Limitation Act is applicable to a suit on a 
registered instalment bond, notwithstanding the 
express provisions of Art. 74. That Art, (116) 
is intended to apply to all contracts in writing 
registered, whether there is or is not an express 
provision in the Limitation Act for similar con- 
tracts not registered. Din Doyal Singh v. Gopal 
Sarun Narain Singh. 

[I, D. R. 18 Calc. 506 

2. — Art. IIQ,— Interest 07i deed of co7iditional 
sale — Interest after date fixed for payment of 
prmeipal and interest — Absence of agreement to 
pay such interest — Gompensatlon for breach of con- 
tract,} Where there is no stipulation in a deed 
of conditional sale to pay interest after the day 
fixed for the repayment of principal and interest 
a claim for interest after due date is a claim for 
compensation for breach of contract, and a suit 
for the recovery of such compensation must be 
brought within six years from the date of the 
breach. Juggomohun Ghose v. Manich Chand, 
7. Moo. I. A. 279, referred to; HJanscib Ali v, Gulab 
■Chand, L L. R. 10 Ali. 85 ; and Bhagioant Singh 
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V. Baryao Singh, I. L. R. 11 All. 416, approved of. 
Bhugman Lai v. Mohip Na^'aLi Sl/igh, unreported, 
and Golam Abas v. Mohamed Jgfer, I. L. R. 19 
Calc. 23 note, followed. Gudri Koer v. Bjsgba- 
NESWARI COOMAR SiNGH. ' 

[I. L. R. 19 Oalc. 19 

Golam Abas v. Mahomed Jafper, 

[I. L. R. 19 Oalc. 23 note 

3. — Art. 116. — Building lease — Goal depot, lease 
for, not agrieultural or horticultural lease — Bengal 
Tenancy Act ( VIII of 1885), Sch. Ill, Art. 2.] A 
registered lease granted for building purposes and 
for establishing a coal depot does not come within 
the purview of the Bengal Tenancy Act, not being 
a lease for agricultural or horticultural purposes. 
The limitation applicable, to a suit for the rent re- 
served in such a lease is that prescribed by Art. 1 1 6 
of the Limitation Act, and not that provided by 
Sch. Ill, Art. 2 of the Bengal Tenancy Act. Rani- 
GANJ Coal Association v. Judoonath Ghose. 

[I. L. R. 19 Calc. 489 

4. — Art. 116. — Salt between partners — Regis- 
tered yart7iership deed.} The plaintiffs and the 
defendants entered into a partnership agreement, 
which was registered, whereby it was, among 
other things, provided expressly that each partner 
should bear the loss, if any, incurred in the busi- 
ness in proportion to his share. The plaintiffs, 
alleging that loss had been incurred and borne by 
them, sued to recover the defendants’ share of the 
loss : — Held, that since the partnership agreement 
was registered, the suit was governed by Limita- 
tion Act, Sch. II, Art. 116. Rang A Reddi v. 
Chinna Reddi. 

[I. L. R. 14 Mad. 465 

5. — Art. 116, and Art. 113. — Suit by mortgagor 
to recover money due on a registered mo I't gage -deed.} 
A suit by a mortgagor to recover money due on a 
registered mortgage-deed, together with damages 
for non-payment, is not a suit to which the period 
of limitation prescribed by tiie Limitation Act 
(SV of 1877), Scb. II, Art. 113 (for specific 
performance of a contract) is applicable. The 
period of limitation applicable to such a suit is 
that prescribed by Art. 116 of Sch. II, of the said 
Act (for compensation for the breach of a con- 
tract in writing registered) ; and the time from 
which limitation will run against the mortgagor 
is, in the absence of any specific provision to the 
contrary, the date of the execution of the mort- 
gage-deed. Gauri Sha-nhar v. SiMju, I. L. R, 
3 All. 276 ; Husain Ali Kkxbn v. Hafiz Ali Khan, 
I. L. R, 3 All. 600 ; Nobocoomar Aloohhopadhaya 
v. S'lric Mnllic'k, I. L. R. 6 Oalc. 94 ; Vythilmga 
Pillai V. Thetohanamurti Pillai, I. L. R. 3 Mad. 
76 ; and Ganesli Krlsh7i v. Madharrav Ravji, I. L. 
R. 6 Bom. 75, referred to. Naubat Singh v, 
INDAR Singh. 


[I. L. R. 13 All. 200 
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LIMITATION ACT {XV OF 1877) -cowM. 
, Art 120. j 

See Art. 132. i 

[I. L. R. 12 All. no : 

« See Bombay Heyexue Jurisdiction 
Act, s. 1. 

[I. L R. 16 Bom. 455 

See Malabar Law— Joint Family. 

[I. L. R. 15 Mad. 6 

1. — Art. 120. — oo oust a sliebait from office 
the aji'pomiment to ivhich is made hy novLinati(}7i.'] 
A suit to oust a sliebait from his office, the appoint- 
ment to which has been made by nomination, is 
one for which no period of limitation is specially 
provided, and is therefore groverned by Art, 120 
of Sch. II of the Limitation Act. Jagan Nath 
Das V. Birbhadra Das. 

[I. L. R. 19 Calc. 776 

2. — Art. 120. — Suit for money )) aid under a de- 
cree on reversal of the decree,'] In a suit of 1867 
the present defendant obtained a decree for pos- 
session of a certain village and mesne profits for 
one year, Pending an appeal against that decree 
eseoution was stayed on the present plaintiff de- 
positing a note for Es. 15,000 as security. The 
decree was affirmed on appeal, and the present 
defendant had the note sold in execution and drew 
out of the proceeds a sum for mesne profits for 
subsequent years ; but an appeal was preferred in 
the execution-proceedings to the High Court which 
set aside the execution so far as concerned the 
mesne profits for the years subsequent to that to 
which the original decree related. The present 
plaintiff thereupon attached and sold the village 
to recover the balance : before that amount was 
paid to the present plaintiff the present defendant 
brought a suit against him in the District Court 
and there obtained a decree for mesne profits for 
the subsequent years and in the execution drew 
the amount of the decree out of Court. In second | 
appeal, however, the High Court, on 26th Septem- I 
ber ] 881, reversed the decree of the District Court, i 
whereupon the present plaintiff applied for resbitu- I 
tion under Civil Procedure Code, s. .583, which 
application was ultimately disallowed. The present 
suit was brought to recover the amount to which, 
that application related : —Held, that the Limita- 
tion Act, S,ch. II, Art. 120, was applicable to the 
suit, which having been filed on 9*th August 1887 
was accordingly not barred by limitation. Nara- 
YANA V. NARAYANA. 

[I. L. R, 13 Mad. 437 

3. — Art. 120.— Suit for perpetual mjunetion.,] 
In a suit for a perpetual injunction to restrain 
the defendant from preventing the plaintiff from 
entering a certain house it was alleged that 
the defendant had been in exclusive possession 
for more than six years before suit : — Held, that 
Limitation Act, Sch. II, Art. 120, applied to the 
suit which was therefore barred by limitation. 
EAnakababai V. Muttu. 

[I. L. R. 13 Mad. 445 
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4. — Art. 120. — Suit for mutation of name.’? in 
register.'] A suit by a purchaser against his 
vendor to compel mutation of names in the 
register is not barred by limitation unless the 
Collector has refused without qualification to 
effect such mutation, negativing the plaintiff’s 
right to the land in question. A merely condi- 
tional refusal does not raise a cause of action. 
Yirasamt V. Eama Doss. 

[I. L. R. 15 Mad. 350 

5. — Art. 120.— Suit for the ai^poriiownent of 

assessment on land.] In a suit by the holder of 
one share against the holders of other shares in 
inam land, included in a single and assessed 

in an entire sura, for apportionment of the as'^ess- 
ment, it appeared that the plaintiff had asked for 
the apportionment to be made more than six years 
before suit : — Held, that the suit was not barred 
by limitation, s. 120 was not applicable to suit a 
suit. ANifNDA Razu i\ Viyyanna. 

[I. L. R. 15 Mad. 492 

6. — Art. 120— Suit by a rereo'si oner for a dec 
laration of his title to property sold in execution 
of a decree against a. Hindu widow — Cause of 
action.] D died, leaving him surviving a widow 
and a daughter who was plaintiff’s mother. De- 
fendant No. 2 obtained a decree against the 
widow, and in execution put up Hs property to- 
sale. Defendants 3, I and 5 purchased the pro- 
perty and took possession in 1869. In 1883 the 
plaintiffs sued as Hs reversionary heirs for a 
declaration that they were entitled to the property 
in dispute on the widow's death, alleging that 
the decree, in execution of which the property 
was sold, was a collusive and fraudulent decree, 
and that they were not bound by the sale in exe- 
cution. They further alleged that the cause of 
action arose in 1879, when their mother died : — 
Held, that the suit was barred by limitatiour 
The cause of action giving any reversioner the 
right to sue for a declaration was that given to 
the plaintiffs’ mother in 1869, both by the sale 
and the dispossession, and it was not revived in 
favour of the plaintiffs on her death in 1879. All 
right to sue for a declaration was, therefore^ 
barred in 1875 under Art. 120 of Sch. II of the 
Limitation Act; (XV of 1877). Chhag-anram 
Astikram V. Bai Motigayri. 

[I. L. R. 14 Bom. 512 

7. — Art 120. — Suit for a declaration of heir- 
ship — Accrual of the cause of action — Denial of 
title.] A sued for a declaration that she was the 
daughter of B, who died in 1870. On D's death 
his kuUiarni vatan was attached, and G was ap- 
pointed to officiate on behalf of Government. In 
1892 A applied for a certificate of heirship to D, 
with a view to get her name entered as a ratan- 
dar in place of her deceased father’s. C opposed 
her application, denying that she was the daughter 
and heiress of D, Her application being rejected,. 
A filed the present suit against O, in 1877, to 
obtain a declaration that she was the daughter 
and heiress of B. The Court of First Instance- 
granted the declaration sought. The Appellate- 
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Courfc rejected the claim as barred under Art. 120 
of the Limitation Act (XV of 1S77), holding* that 
time should be computed from the date of 
death : — Held> that A’s cause of action accrued, 
not on B's death, but on the denial of her statiis 
by G in the certificate proceedings. The suit, 
having been brought within six years from that 
time, was not barred under Art, 120 of the Limi- 
tation Act. TUKABAI 'V. VlNAYAK KRISHITA 
Kulkarni. 

ri. L. R. 15 Bom 422 

8. — Art. 120. — Bengal Regulation No, XVII 
of 1806, ss, 7, ^—Mortgage by conditional sale — 
Foreclosure — Pre-emption, suit forJ] Where a 
mortgage by conditional sale had been duly fore- 
closed in accordance with the procedure laid down 
in BS. 7 and 8 of Regulation XVII of I8C6, and at 
the expiration of the year of grace a portion of 
the mortgage-money remained unpaid : — Held, in 
a suit for pre-emption of the mortgaged property 
that the title of the conditional vendee became 
absolute on the expiration of the year of grace 
and ■ that the plaintiff’s right of pre-emption ac-’ 
crued and limitation began to run against him 
from the expiration of such year of grace. Forbes 
V. Ameeroonissti Begum, 10 Moo. I. A. 310, dis- 
tinguished ; Baisudclin Chowdhry v. Khodu Neioaz 
Ghoiodhry, 1*2 C.L. R., 479; JaiUaran B.aiY. Ganga 
Hliari Bai, I. L. R. 3 All, 175 ; Ameer All v. Bliabo 
Soonduree Debia, 6 W. R. 116; Ayoodliyn Pooree 
V. SoJmn Lai, 7 W. R. 428 ; Jeorahhim Singh v. 
Hookum Singh, 3 Agra 358 ; Buddree Doss v. Durga 
Parshad, 2 N. W. 284 ; Tara Funioar v. Mangri 
Meeali, 7B. L. R.Ap 114; HazariRamv, Shankar 
Dial, I. L. R. 3 All. 770 ; Tawakkul Rai v. Lack- 
man Rai, I. L. R. 6 All. 344 ; and Ajaib Akith v, 
Mathura Prasad, I, L. R. 11 All. 164, referred to. 
Prag Ghaubey v. Bhajan Ghaudhvi, I. L. R. 4 AIL 
291 ; RasikLal v. Gaj raj Singh. I.L. R. 4 All, 414 ; 
and Udlt Singh v. Padarath Singh, I.L R. 8 All. 
64, overruled. Ali Abbas r. Kalka Prasad. 

[1. L. R. 14 Ali. 405 

9. — Art. 120 — Suit by a decree-holder against 
the sons of a deceased judgment- debt or whose 
pevty had passed to them.'] A decree was passed 
against a Hindu for money dishonestly retained 
by him from the plaintiff’s family to which he 
was accountable in respect of it. The judgment- 
debtor having died, the decree-holder sought to 
attach in execution property of the family which 
had passed into the hands of his sons by survivor- 
ship. The sons objected that such property was 
nob liable to attachment, and the decree-holder 
was referred to a regular suit. He now brought 
a suit against the sons : — Held, that the suit was 
governed by Art. 120 of the Limitation Act, and 
that time began to run for the purposes of limita- 
tion from the death of the father. Natasayyan 
r, PONNUSAMMI. 

[I. L. R. 16 Mad. 99 

10. — Art. 120. — Suit by the purchaser in exe- 
cution-sale to recover the purchase-money.] The 

plaintiff purchased land sold in execution of a 
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decree in favour of the defendant, but was subse- 
quently evicted by the son of the j udgment-debtor. 
He now sued in 1889 to recover the purchase- 
money paid by him, on the ground that the judg- 
ment-debtor possessed no saleable interest in the 
property in question. It appeared that in 1888 
the son of the judgment-debtor had obtained a 
decree against the plaintiff and others declaring 
that she (the judgment-debtor) had no saleable 
interest in the property : — Held, that Limitation 
Act, Sch. II, Art. 120, contained the rule of limi- 
tation applicable to the suit, which was according- 
ly not time-barred, since the cause of action did 
not arise until 1888. Nilakanta v. Imamsahib. 

[I. L. R. 16 Mad. 361 

11. — Art. 120. — Right of suit — Co7itlnuirig 
right -Suit for construction of xoill — Suit for de- 
claratory decree:] In a suit by reversioners after 
the death of the widow of a testator for the con- 
struction of his will and codicil, and for a decla- 
ration of the plaintiffs’ rights, held, that the suit 
was nob barred by lapse of time. A suit for decla- 
ratory relief of such a nature cannot be held to be 
barred so long as the right to the property in re- 
spect of which the declaration is sought is a sub- 
sisting right, and the plaintiffs had a subsisting 
right as reversioners, so long as the widow was 
alive. The right to bring such a suit is a continu- 
ing right therefore, and may be claimed within 
the statutory period from the time when the 
plaintiffs become entitled to the consequential re- 
lief. The present suit having been brought within 
six years from the death of the widow, was with- 
in time. Chukeuk Lal Roy r, Lolit Mohan Roy. 

[I. L. R. 20 Calc. 906 

12. — Art. 120, and s. -lO, and Art. 02.— Act 
XI of 18.59, s. 31 — Suit to recover surplus sale- 
proceeds of a sale for arrears of Government 
revenue.] In a suit brought for the residue of 
the sale-proceeds of an estate "o!d under the pro- 
visions of Act XI of 18.59 against the Secretary 
of State for India in Council, the defence was 
raised that the suit was barred under Art. 62 of 
Sob. II of the Limitation Act (XV of 1877); — 
Held by the Full Bench that Art. 62, Sch. II of 
the Limitation Act, did not apply, and that the 
case was governed by Art. 120. Held by PiGOT, J., 
that the sale-proceeds became vested in the defend- 
ant in trust for a specific purpose within the 
meaning of s. 10 of the Limitation Act, and that 
therefore the Limitation Act had no operation in 
the case ; but that, assuming that the Limitation 
Act was applicable, the case was governed by 
Art. 120. Secretary of State for India in Council 
V. Fazal Ali, I. L. L. 18 Calc. 234, overruled. 
Secretary op State for India r, Guru Pro- 
shad Dhur : Abdul Bari u. Secretary op 
State pob India. Secretary op State for 
India v. Rambullub Das Chowdhry. 

[I. L. R. 20 Calc. 51 

See Secretary op State for Inti a 
u, Fazal Ali. 

[I. L. R. 18 Gale. 234 
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13. — Art. 120, and s. 10, and Arts. 124 and 
144 , — ly a 'itralan against an agent of a deva- 
som—Repmliation of agency.'] In 1873 a predeces- 
sor of the plaintiS claiming to be the %Lvala% of 
a deofjsoin brought a suit in a District Munsif’s 
Court against the present defendant, -whom he 
alleged to be an agent of the devasom-^ and the 
defendant disputed the urahna right of the 
plaintiff and denied that he had been appointed 
agent as alleged. Issues as to both of these 
matters were decided in favour of the defendant 
and the suit was dismissed in 1874. A suit was 
now brought in 1890 for a declaration of the 
plaintiff’s title as xiralaii aUd to recover from the 
defendant as such agent, property of a value 
which exceeded the pecuniary limits of the 
jurisdiction of a District Munsif , the suit being 
therefore instituted in the Subordinate Judge’s 
Court : — Held, that the suit was barred by limi- 
tation. Sankahan v. Krishna. 

[I.L.R. 16 Mad. 456 

14. — Art. 120, and s. 23 and Arts. 34, 35 — 
Sidt for restitution of conjugal rights.'] It i.s not 
necessary, as a condition precedent to a suit for 
the restitution of conjugal rights, or for the reco- 
very of a wife who has deserted her husband, 
the parties being Hindus, that there should be 
any demand by the plaintiff and refusal by the 
defendant. The provisions of Arts. 34 and S5 of 
Sch. 11 of the Limitation Act cannot be taken as 
applicable to suits of this description. To hold 
that they did apply would be to introduce serious 
innovatioas into the personal law of the Hindus 
(and of the Mahomedans) which could not have 
been contemplated by a statute of the nature and 
scope of the Limitation Act. The limitation appli- 
cable to suits of the present nature is that of 
Art. 120 of Sch. II read with s. 23 of the Limi- 
tation Act. Binda v. Katjnsilia. 

[I. L. R. 13 All. 126 

15. -Art. 120, and Arts. 49 and Suit 
hij Mahomedan taidorv to have declared her right 
hy local custom to life interest in estate of her 
liushand — Sait for distributive share of property — 
Suit for moveable property loronghj tahen.] To a 
suit by a Mahomedan widow against the brother 
of her deceased husband to have declared her 
right to possess for life the estate of the latter in 
accordance with a proved local custom. Art. 120, 
Sch. II, Limitation Act (XV of 1877), was held 
applicable, it nob being a suit for a distributive 
share of property within the meaning of Art. 123 
of the same; nor a suit for specific moveables 
wrongly taken within the meaning of Art. 49, 
and no other Article of Sch. II being applicable.’ 
Mahomed Riasat Ali v, Hasin Baku. 

[I. L, R. 21 Calc. 157 
[L. R. 20 I. A. 155 

16. — Art. 120, and Art. 62.— Suit by 

of decree to recover moTiey of deceased judgment^ 
debtor in the hands of his agent,] One A P, 
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having certain moneys lying at his credit in 
Calcutta, empowered A L to receive the same and 
hold them on his behalf. A P died at Morada- 
bad, and subsequently to his death the said moneys, 
which remained in the hands of A A, were at- 
tached by one of the creditors of A P in execu- 
tion of a decree. The decree-holder sold his 
rights under the decree in respect of the moneys 
in the hands of A L to the plaintiffs, who sued 
to obtain the same from A L : — Held, that the 
period of limitation applicable to such a suit was 
that prescribed by Art. 120 of Sch. II of the Limi- 
tation Act (XV of 1877). Gurudas Pyne v. Ram 
Narain Sahu, I. L. R. 10 Calc. 8S2, referred to. 
Chand Mal V. Andan Lal, 

[I. L. R. 13 All. 368 

17. — Art. 120, and Art. 62— Honey received 
for plaintiff's use — Salt for loliieh no 2 ^eriod pre- 
scribed — Trunsfer of Property Act {IV of 1882), 
s. 135.] . A obtained a money-decree against B and 
attached certain land in execution. G intervened 
in execution successfully. A then brought a 
suit to establish that the land was liable to be sold 
in execution, and obtained a decree. Meanwhile 
the land was taken up by Government under the 
Land Acquisition Act, and the compensation-money 
was paid to 0. A attached this sum as a debt due 
to B and sold it in execution, and it was purchased 
by the plaintiff. The plaintiff now sued C to re- 
cover the amount of the d^Got'.— Held, that the 
suit was governed by Limitation Act, Sch. II, 
Art. 120, and not by Art. 62, and that the plain- 
tiff was entitled to recover without regard to 
the terms of Transfer of Property Act, s. 135. 
Keishnan V. Perachan. 

[I. L. R. 15 Mad. 382 

18. — Art. 120, and Avt. ^1.— Suit for declara- 
tion of Q'ight by setting aside hanom mortgage.] 
The reversionary heirs to a stanom in Malabar sued 
in 1889 for a declaration that 2 ^ 1 ianoin executed 
in 1881 by the first defendant, the present holder 
of the stayiom, in favour of the second defendant, 
was not binding on them or on the stanom 
Held, that the suit was barred under Limita- 
tion Act, 1877, Sch. II, Art. 120. Puraken 
V. Parvathi. 

[I. L, R. 16 Mad. 138 

19. __Art. 120, and Art. 110.— Suit to recover 
customary dues payable on account of a cliattram— 
Suit for rent.] In a suit by the District Board in 
charge of a chattram to recover a certain sum as 
the arrears of various merais, being customary 
dues payable by the defendants for the benefit of 
the chattram on account of lands held by them, the 
defendants among other defences relied upon a 
plea of limitation ; — Held, that the suit was 
governed b 7 Limitation Act, Sch. II, Art. 120, 
and not by Art, 1 10 as a suit for rent. Venkata- 
YARAGA V. District Board oe Tanjorb. 

[I. L. R, 16 Mad. 305 



( 626 ) 


DIGEST OF CASES. 


( 625 ) 

LIMITATION ACT (XV OF 1877), Art. 120 

— conohijded, 

20. — Art. 120, and s. 131. — Periodically 
recuTTUig right — Denial of riglit?^ In a suit 
brought in 1889 by a landholder against the Secre- 
tary of State for a declaration of his right Against 
Government to have certain remissions made in 
the sum to which he was annually assessed, no 
consequential relief was sought, and it appeared 
that the plaintiff's claim for the remission had 
been made in 1878 and had been refused by 
Government: — Reid, that Limitation Act, 1877, 
Sch. II, Art. 120, and not Art. 131, applied to the 
case, and the suit was barred by limitation. 
Balakrishna r . Secretary op State por 
India. 

[I. L. R. 16 Mad. 294 

, Art. 123. 

See Art. 120. 

[I. L. R. 21 Gale. 157 

See Art. 144. 

[I. L. R. 16 Mad. 61 

1.— Art. 123 . — Smt hy a Magnlla laidowfor her 
share in her hashand^s jyrojoerty.'l The widow of 
a Mapilla, who had died inteistate more than 
fourteen years before suit, sued to recover a one- 
sisteenth share of the property left by him and 
his brother : — Held, that although the parties 
were Mapillas the suit was governed by Art. 123 
of the Limitation Act and was accordingly barred, 
Kasmi V , Ayishamma. 

[I. L. R 15 Mad. 60 

, Art. 123 . — Sait to recover vata^i allowance. 1 

In 1864, N B, the owner of a share in a desJqoande 
ratan, died childless and intestate. A certificate 
of administration under Beguiation VII of 1827 
was granted to one G, a distant relation, who re- 
ceived N B's share in the ratan up to and includ- 
ing the year 1871. In the meantime, viz., on 
the 19th November 1870, two nearer relations, 
D and B, succeeded in getting G's certificate 
cancelled, and obtained a certificate to themselves 
jointly. In i876 the Collector recognized i> alone 
as the heir of N B and paid D's son, S, the share 
of the deceased N B with arrears from 1872. 
After Bs death his son iV (defendant No, 1), re- 
ceived it down to the year 1884. In 1883 K, 
(father of plaintiS No. 1), got the certificate of 
1870 cancelled and obtained a certificate to himself 
Jointly with defendant No. 1. K died, and the 
plaintiffs (his son and nephew), brought this suit 
claiming lo be co-sharers in the one anna and 
four pies’ share of JVB. The defendants contend- 
ed [inter alia) that the suit was barred. The 
Court of First Instance awarded the plaintiffs’ 
claim for the three years previous to the suit and 
rejected the rest of the claim. The defendants 
.appealed to the District Judge, who held that the 
plaintiffs’ claim was totally barred, under Art. 123 
of the Limitation Act (XV of 1877). On appeal by 
the plaintiffs to the High Court: — Reid, reversing 
•the decree of the lower Appellate Court, that 
Art. 123 did not apply, and that the suit was not 
barred. There was no cause of action until N B 
■and his successors in title and 5 were recognized 
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by the Collector and paid the arrears of the haJi. 
G was quite independent of them, and this re- 
cognition did not take place until 1876— less than 
twelve years before the institution of the plain- 
tiffs’ suit. Keshav Jagannath V. Nasayak 
Sakharam. 

[I. L. R. 14 Bom. 236 

, Art. 124. 

See Art. 120. 

[I, L, R. 16 Mad. 456 

1. — Art. 127. — Suit hy person el aiming a share 
in joint family property. 1 The word ‘‘person” 
mentioned i.n Art. 127 of Sch, 11 of the Limitation 
Act means some person claiming a right to share 
in joiut family property upon the ground that 
he is a member of the family to which the pro- 
perty belongs. Eadhanath Doss v. Gisborne, 14 
Moore’s I. A. 1 : \o W. R. P. C. 24 ; Bam. Lahlii 
V. Ambica Qharan Sen„ I. L. R, 11 Calc. 680 ; and 
Rovendra Ghtnidva Gupta Boy v Aunordl Man- 
dul, I. L. R. 14 Calc. 544, relied on. Kartick 
Chtjndee Ghuttuck V. Saroda Sunddri Debi. 

[I. L. R. 18 Oalc. 642 

2. — Art. VA7 . — AJiyasantana laio. — E.ecliisio}i 
from joint family property.'] In a suit in which 
the plaintiffs sought declarations that they were 
members of au undivided Aliyasautana family 
with the defendants, that certain property be- 
longed to the family, and that plaintiff No. 1, the 
senior member of the family, was entitled to have 
the lands registered in his name, the defendants 
denied the allegations in the plaint, and pleaded 
that the suit for declarations only was not main- 
tainable, and that it was ban-ed by limitation. It 
was found that the plaintiffs had separated them- 
selves from the defendants more than twelve 
years before suit : — Held, that Art. 127 applied to 
the case, and that the plaintiffs, having separated 
themselves from the defendants, had for more 
than twelve years been to their own knowledge 
excluded from the joint family property, and that 
their suit to enforce a right to share therein was 
barred. Mahalinga v. Marly amma, I. L. R, 12 
Mad. 462, distinguished. Muttakke v, Thim- 
mappa. 

[I. L. R. 15 Mad. 186 

3. — Art. 127. — Suit hy a Mahomedan for 
partition of joint projoerty.] Article 127 of the 
Limitation Act (XV of 1877) applies to a suit by 
a Mahomedan for partition of joint-family pro- 
perty Bavasha IK Masumsha. 

[I. L. R. 14 Bom, 70 

4. — Art. 127. — Joint family proyerty — Suit hy 
Mahomedan heir for' his share in an undistrih^ 
uted estate.] The words joint family property ” 
in Limitation Act, 1877, Sch. II, Art. 127, are 
intended to refer to joint family property in the 
Hindu sense of the term. A Mahomedan sued, 
as heir in 1888, to recover his share in the pro- 
perty of his grandfather, which had been enjoyed 
jointly by his descendants from his death, which 
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occurred in 1840, up to a recent date. It did not 
appear that the family was governed by any 
special custom : — Heldy that the suit was not 
governed by Art. 127 of the Limitation Act, and 
was burred by limitation. Patcha r. MoHiDiit. 

[I. L. R. 15 Mad. 57 

Kasmi Ayishamaia. 

[I. L. R. 15 Mad. 60 

5 . — Art. 127. — Malioinedan family — Redeniy)- 
tioyi of mortgage ly some co-sharers — Possession hy 
such cO'Sh/irers after redemption — Sul) sequent claim 
to property dy other co-sharers.'] The possession ^ 
by a Mahometan co-sharer of property which he 
has redeemed from a mortgage does not become 
adverse to the other co-sharers until some exclu- 
sive title is set up. Rnmchandra Yashvaut v. 
Stidashiv AlajL I. L. P. 11 Bom. 422, and Phaudin 
V. Ismail. I. L. R. 11 Bom. 425, referred to. Faki 
Abas r. Faki Kurudin. 

[I. L. R. 16 Bom. 191 

6. — Art. 127.—^?^/^ ly MaJwmedans for qoos- 
sesslon hy right of inheritance of shares in the 
'property of their deceased ancestor.] The words 
“ joint family property ” in Art. 127 of Sch. II of 
the Limitation Act (XV of 1877) mean ” the pro- 
perty of a joint family.” Hence the period of 
limitation prescribed by that Article of the Limi- 
tation Act will not apply to a case in which 
members of a Mahomed an family are suing for 
possession by right of inheritance of shares in im- 
moveable property alleged to have been that of the 
deceased common ancestor of themselves and some 
of the defendants, and of which they allege they 
had been dispossessed by the defendants. Bavasha 
V. Masumshay I, L. R. 14 Bom. 70, dissented from. 
Amme Raham i\ ZiA Ahmad. 

[I. L. R. 13 All. 282 

, Art. 131. 

Bee Art. 120. 

[I. L. R. 16 Mad. 294 

1.— Art. 131, and Art. Q2.~-8uit to establish 
title to a share in an ayimial allowamce and also 
to recover arrears.] A suit by a co-sharer to 
establish his title to a share in an annual allow- 
ance received by the defendant from Govermment 
IB one falling under Art. 131, and not 144, of the 
II Sch. of the Limitation Act (XY of 1877). The 
plaintiffs sued to establish their title to a half 
share in the deshriuhhi allowance annually re- 
ceived by the defendant from the Mamlatdar’s 
treasury, and also to recover six years’ arrears. 
Both the lower Courts found that the plaintiffs 
had not received their share of the allowance at 
any time within twelve years before suit, and, 
therefore, rejected the plaintiffs’ claim as time- 
barred : — Beld, in second appeal, that the plain- 
tiffs’ claim for a declaration of their title to the 
allowance was governed by Art. 131 of the Limi- 
tation Act, under which Article it would not be 
barred by the mere fact of the plaintiffs’ exclusion 
from enjoyment of their share for twelve years 
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before suit, unless it were shown that such exclu- 
sion was the result of refusal made upon a demand. 
The period of twelve years provided by that Article 
would run from the time when the plaintiffs were 
first refused the enjoyment of the right. Heldy 
further, that the claim for arrears of the allow- 
ance fell under Art. 62 of the Limitation Act. 
Held, also, that if the claim for a declaration of 
title to the allowance were barred, the claim for 
arrears would also be barred. Raoji v, Bala. 

[L L, R. 15 Bom. 135 

2. — Art. 131, and Art. lS2.-~Kattubadi— 
Becurrinig right — Madras Bent Becovery Act 
{Madras Act VIll of 1865), s. 7.] In a suit by a 
zemindar against the grantee of an mam to recover 
arrears of liattubadi, it appeared that no payment 
had been made in respect of liattubadi for a period 
of twelve years before suit. The suit was dismissed 
in the Court of First Appeal on the findings among 
others (1) ^at the plaintiff had not proved his 
right to the hattubadl, and (2) that bis right tO' 
it, if any, was barred by limitation. On second 
appeal by the plaintiff ; — Held, that the above 
findings should be accepted and the second appeal 
dismissed. AlubiY. Kmihi R* 10 Mad. 115, 

distinguished. Ramachandea r. Jaganmohana. 

[I. L. R. 16 Mad. 161 

, Art. 132. 

See Art. 131. 

[I. L. R. 15 Mad. 161 

See Art. 148. 

ri. L. R. 14 Bom. 113 

1. — Art. lS2.—I)ebt not charged on immoveable 
property — Hindu widow — Beversioner, ] A widow 
purported to charge land which she held for her 
widow’s estate with payment of a debt ; and 
afterwards surrendered her e.state to the next 
heir, or reversioner, on condition that he should 
pay all her debts. In a suit brought by the 
creditor after the death of the widow, against the 
reversioner, more than six years from the time 
when the debt had become payable : — Held, that 
unless the debt had been effectively charged on 
immoveable property within Art, 132, Sch. II of 
the Limitation Act, 1877. the suit would be barred : 
and the charge alleged to have been made on im- 
moveables was found not to have beeu, in fact, 
a binding one. Xameswar Pbrshad %\ Raj- 
KUMARI RUTTAK KOER. 

[I. L. R. 20 OalG. 79 
[L. R. 19 I. A. 234 

2. — Art. 132, and Arts. 99 and 120.— Contri^ 
byition suit for — Sale of mortgaged property in 
execution <f decree — Confirma tion of sale.] Where 
the owner of two villages sold under a decree 
obtained upon a mortgage, claims contribution 
proportionately against the owners of the other 
properties included in the mortgage, and does 
not claim from them all collectively one lump 
sum as contribution, he may join all the contri- 
butors in one suit, and is not bound to brin^ 
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separate suits for contribution against the sepa- 
rate owners. The owners of the other villages 
included in the mortgage are liable to contribu- 
tion ; and the owner of the property sold _is 
entitled to a charge on those other villages in 
respect of the several amounts to be contributed ; 
and the suit for contribution is governed by the 
limitation provided by Art. 132 and not by that 
provided by Art. 99 or Art, 120 of Sch. II of the 
Limitation Act (XY of 1877), and must be in- 
stituted with twelve years from the date of con- 
firmation of sale. Ram Butt Singh v. Koralih 
jSfarain Slngli^ I. L, R, 6 Calc. 649, and Pancliain 
Singh v. All Ahmad, I. L. R. 4 All. 58, referred 
to. lE>t Husain r. Ramdai. 

[I. L. R. 12 All. 110 

3.— Art. 132, and Arts. 135 and 147— 5^7^ 
on a mortgage-l}07ul—CondHw7ial sale — Foreclosure 
-^Bengal Regulation {XVII of 1806), ss, 7, 8 — 
Transfer of Property Act (IV of 1S82), s. 67, cl. 
(a).'] In a suit for possession of land on the alle- 
gations that it was mortgaged by the defendant’s 
father in July 1849 to the plaintiffs’ predecessors, 
by way of conditional sale, by a deed which fixed 
no time for payment, and made no ] 3 rovision as to 
the mortgagee taking possession ; that the mort- 
gagor made various payments down to 1875 ; and 
that subsequently forclosure proceedings were 
instituted under Regulation XYII of 1806, and the 
mortgage foreclosed in 1877, the lower Appellate 
Court found that the deed was duly executed, hut 
that the foreclosure proceedings were irregular 
and invalid; — Held, that inasmuch as the deed 
fixed no time of payment, and the suit was brought 
more than twelve years after the date of the 
mortgage-deed, and also more than twelve years 
afcer the date of the alleged last payment to the 
mortgagee, which was in 1875, the suit was barred 
by Art. 132, Sch, II of the Limitation Act 
Having regard to the provisions of s. 67, cl. (a), 
of the Transfer of Property Act, the mortgage 
being by conditional sale, the mortgagee was not 
entitled to the remedy by sale, and therefore Art, 
147 did not apply to the case. Giricar Singh v. 
Thaltur Xaraln Singh, 1. L. R. 14 Calc. 730, referred 
to. Held, also, that inasmuch as the mortgagee 
did not become entitled to possession after fore- 
closure proceedings under Regulation XVII of 
1806, the proceedings having been found to have 
been invalid, and as the mortgage-deed did not 
contain any provision as to the mortgagee taking 
possession, Art, 135 was not applicable. Niloo- 
MAL Pbamanick V . Kamini Xoomar Basu. 

[I. L. R. 20 Calc, 269 

• Art. ISA.— Mortgage — Sidb-mortgage hy 

mortgagee — Suit for rede^njotion hy original morU 
gagor against mortgagee and suh -mortgagees— Ad- 
verse ‘possession hy sub-mortgagees — Purchaser 
for value ” — “ Valuable consideration ” — Section 5 
of the Limitation Act (XIV of 1859) — Art, 134, 
Sch, II of the Limitation Act (IX of 1871).] Held, 
that the expression “ purchaser for valuable con- 
sideration ” in Art. 134 of the Limitation Acts (IX 
of 1871 and XV of 1877), includes a mortgagee as 
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well as a purchaser properly so called. Semble : — 
The words ‘‘ bond fide f which appeared in Art. 3 34^ 
Sch. II of the Limitation Act tlX of 1871), were 
advisedly omitted from Art. 334, Sch. II of the. 
Limitation Act (XV of 1877), to exclude the pos- 
sible inference that absence of notice of the real 
owner’s claim was necessary to enable a purchaser 
to avail himself of the Article. Yesu Ramji Xal- 
NATH V. BALKRISHNA LAKSHMAN. 

[I. L. R. 15 Bom. 58a 

, Art. 335. 

See Art. 132. 

[I. L. R. 20 CalG. 269 

, Art. 136. 

See Art. 138. 

[I. L. R. 15 Mad. 33 

, Art. 136, and Art. 137.— Suit by pur^ 

chasers agaitist third persons for p)ossesslo7il\ 
Articles 136 and 137 of Sch. II of the Limitation 
Act (XV of 1877) apply to suits brought by pur* 
chasers against third persons in possession of the 
land, in whose favour limitation runs against the 
purchaser, in the same way as it would against the 
owner with whose rights the purchaser is clothed. 
Lakshman Vinayak Kulkarni y. Bisanstng. 

[1. L. R. 15 Bom. 261 

, Art. 137. 

See Art. 186. 

[I. L. R. 15 Bom. 261 

, Art. 138, and Art. 136. — Suit for 

possession by assignee of purchaser at sale in 
execution of decree.] Limitation Act, 1877, Sch. II, 
Art. 138, and not Art. 136. is applicable to a suit 
brought by the assignee of a purchaser of land 
at a Court- sale to obtain possession of the land. 
Arumuga r. Chockalingam. 

[I. L. R. 15 Mad. 331 

1,— Art. 141. — Limitation Act (XIV 0/ 1859),. 
, 5 . 1, el, 12 — Suit by reversioner on expiry of loidow's 
and daughter's estate.] Plaintiff sued in 1887 to 
recover property as part®of the estate of his mater- 
nal grandfather, who died about 1846, leaving (1) 
a widow, who inherited the property and died in 
1846 ; (2) his daughter by her, who took the pro- 
perty on her mother’s death and alienated it to 
the defendants about 1850 and died before suit ; 
and (3) the plaintiff’s mother, who was his daugh- 
ter by another wife. The plaintiff’s mother made 
no claim on the property and died in 1883 : —Held, 
the suit was not barred by limitation. Sambasiva 
V, Ragava. 

[I. L. R. 13 Mad. 612 

2 . — Art. 141. — Reversioner — Adverse possession 
— Hindu laio — Widoio, suit to set aside alienation 
by.] R died, leaving him surviving, his son G 
and his widow J. On R's death G succeeded to 
It's property and died subsequently, leaving him 
surviving his widow S, who lived with her brother. 
The property remained in the possession of J, the 
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widow of i?. In 1862 J sold the property to the 
defendants, who entered into possession forthwith. 
In 1871 J died, and subsequently »S died. In 1886 
the plaintiff, as reversionary heir, sued to set aside 
the al^nation made by J in 1862 to the defend- 
ants: — Held, that the plaintiff’s suit was barred. 
The adverse possession of J and her alienees for 
more than twelve years during* S's life was a bar, 
not only to S, but also to the claim of the reversion- 
ary heirs on her death. Babu r. Bhikaji. Ibra- 
him r. Bhikaji 

[I. L. R. 14 Bom. 317 

3. — Art. 141. — Will of owner leaving residue of 
estate to dliarma and also leaving four inimoveadlo 
properties to dharrna after death of Ms widow, to 
whom a life estate mas given— Hindu law — Wldoiv 
— Suit l)ij heir of owner after death of loidowf] K 
died childless in 1869, leaving two widows, C and 
jV, him surviving. By hia will he bequeathed 
certain legacies and gave four immoveable pro- 
perties to his widows for their lives. The rest of 
his estate and, on the death of his widows, these 
four properties also, he left to dhirnia. G died 
in 1871; N died in 1888. The plaintiff was the 
son of the testator’s brother G, who died in 
1881, In December 1888 he filed this suit, claim- 
ing to be entitled, as heir of his uncle the testa- 
tor, to the said immoveable properties and to 
■such portion of the moveable property as had not 
been disposed of by the widows. He contended 
that the bequest in the will to dharrna was void, 
and that the residue consequently came to him as 
heir. The defendants {inter alia) pleaded limita- 
tion : — Held that the bequest to dharrna was 
void, and that there was an intestacy as regards 
the four immoveable properties after the widows’ 
death ; and as to the residue, that the suit was 
not barred by limitation. The Article of the 
Limitation Act(XY of 1877) applicable was Art. HI. 
Dnder that Article the plaintiff had twelve years 
from the death of iV, which took place in ISSS. 
As long as either C or JSf livel, the plaintiff had 
no right of action. He could not sue for posses- 
sion, and he had no right whatever to interfere 
in the management or disposition of the income 
of the property. ClTRSANDAS GoviNDJi v, VuN- 
DRAVANDAS PURSHOTAM. 

[I. L. R. 14 Bom. 482 

4. — Art. 141. — Suit ly daughter entitled to pos- 
session of inimoveahle property on death of Hindu 
ioldow.'] The daughter of a separated Hindu, who 
■was entitled to succeed to her father’s immove- 
able property upon his widow’s death, instituted, 
-after the widow’s death, a suit for possession of 
such property against certain persons who,- upon 
the Hindu’s death, had obtained possession and 
held it adversely to the widow : — Held, by the 
Full Bench, that Art. HI of Sch. II of the Limi- 
-bation Act (XV of 1877) was applicable, and that 
limitation ran from the date of the widow’s death. 
Sruiath JShcr v. Prosunno Kumar Ghose, I L. R. 
^ Calc. 931, followed. Ram Kali?;. Kedar Hath. 

[I, L. R. 14 AIL 156 
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5. — Art. 141. — Limitation Act{IX of 1871) Art. 
H2 — Dismissal of Hindu daughter's claim as heiress 
of a share, as hawed hy time, effect of, in regard 
to right of reversioner after her — Res judicata — 
Adverse possesslonj] In a suit in which the par- 
ties were descendants of a common ancestor, who 
had daughters only, one of the latter having been 
the mother of the first defendant, who was in 
possession ^of the ancestral estate, the plaintiff, 
son of the last surviving daughter, claimed, on 
her death, possession of hia share by inheritance, 
and also of a share acquired by bim by gift from 
another of the defendants, a son of another 
daughter of the common - ancestor. The defence 
was that a suit, brought by the plaintiff’s mother, 
in her lifetime, against the same defendant, for 
her share, had been dismissed by a final judgment 
on the ground of her claim having been barred by 
limitation : — Held, that the estate, which would 
have devolved on the plaintiff’s mother as survivor 
of her sisters, was similar to the iuheritance of a 
widow, the same result following the dismissal of 
the daughter’s suit that ensued in regard to the 
decree adverse to the widow in Katama Xatohiar 
V. The Raja of Shivagunga, 9 Moo. I. A, 589, where 
a decree, duly obtained against the widow, bound 
the reversioner. The previous decree dismissing 
the daughter’s suit as barred was binding on her 
son. His claim therefore failed, not only as to his 
share by inheritance, but, for similar reasons, as 
to the share acquired by him from the defendant 
donor. Article HI in the schedule to Act XV of 
1877, fixing the date of the female heir’s decease 
as the starting point for limitation, did not alter 
the existing law as to the effect of a decree ad- 
verse to the predecessor as representing the estate, 
nor did it give a new starting point to the suc- 
cessor. nor did Art. H2 in the schedule to Act IX 
of 1871. Hari Nath Chattbrjee v. Mothur- 
MOHUN GoSWAMI, 

[I. L. R. 21 Calo. 8 
[L. R. 20 I. A. 183 

, Art. 142. 

See Onus Probakdi— Limitation and 
Adverse Possession. 

[I. L. R. 19 Calc, 660 
[I. L. R. 14 Bom. 458 
[I. L. R. 16 Bom. 343 
[I. L. R. 14 Mad. 96 

1. — Art. 142. — Proprietors having refused at 
the first regular settlement to engage, and others 
having heen admitted as malguzars of the land, 
effect of lapse of tlme—Discontinuanee of posses- 
sionfl The proprietary right would continue to 
exist until by the operation of the law of limita- 
tion, it has become extinguished ; but if a claim 
comes within the terms of Art. H2 (enacting 
that when the plaintiff, while in possession of 
the property, has been dispossesed, or has dis- 
continued possession, limitation shall run from 
the date of the dispossession or discontinuance), 
in such a case, by the law of Act XV of 1877, 
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and previously of Acfc IX of 1871, adverse pos- 
session is nofc required to be proved in order to 
maintain a defence. At the regular settlement 
in the Delhi District (184B) the plaintiffs’ ancestors, 
eX‘moJidars of a plot on which the rent-free 
tenure had been resumed in 1838, declined to 
engage for the revenue ; and the plot was assess- 
ed along with the village in which it was ; the 
village proprietors through the lambadars en- 
gaging for and obtaining the land^ At the 
revision of settlement, more than thirty years 
after, the plaintiffs claimed possession, alleging 
their title, and that the village co-parceners held ^ 
only in farm from the Collector for the period of 
settlement that there had been a dis- 

possession, or discontinuance of possession, within 
the meaning of Art. 142 ; and that whether any 
proprietary right had existed or not in the plain- 
tiffs’ ancestors, the twelve years’ limitation ran 
from the date of the dispossession or discontinu- 
ance. Mahammud Amanulla Khan v. Badan 
Singh. 

[I. L. K. 17 Calc. 137 
[L. R. 16 I. A. 148 

2. — Art. 142. — Po$sesslo?i, suit for — Privy 
Council^ practice of — Concurrejit decisions on fact 
— Evidence as to ownership of property held 
benamii?^ Two properties bought by a Maho- 
medau father in his lifetime, but held in the 
names of members of his family, were the sub- 
ject of dispute after bis death, the question being ■ 
whether they belonged to his estate, so as to be 
divisible among the sharers in the inheritance, or 
had been held so that the beneficial interest in 
them belonged to those of his children who had 
been born of one of his two wives, excluding the 
sons born of his other wife. The Courts below 
decided in favour of the sons of the wife first 
maiTied. As to one of the properties they con- 
curred in finding the facts entitling these sons 
alone, and the Committee preferred not to de- 
part from the general rule as to concurrent de- 
cisions on fact. As to the other property, both the 
Courts found that there had been a transfer from 
the name of the original henamidar into the 
name of the wife first married ; but, whereas the 
first Court found that this change was intended 
to give her the beneficial interest, which thence- 
forth belonged to her, and to her sons after her, 
the Appellate Court found that the transfer was 
simply from one benanudar to another, although 
after the death of tlie mother, the property had 
been treated as that of her sons. Accordingly, as 
to this the evidence was considered, and their 
Lordships inclined to the view taken by the first 
Court. However, the title not having been clearly 
proved, they preferred to rest their decision on 
the possession found. The claimants, and their 
father before them, having together been out of 
possession for more than twelve years before 
action brought, limitation was an absolute bar. 
Asghar Rezav. Medhi Hossein. 

[I. L. R. 20 Calc. 560. 
[L. R. 20 I. A. 38 
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3. — Art. 142, and Art. 44. — Mortgage^ suit 
for redemption of — Equity of redemption, pur- 
chase of., by mortagagee — Adverse possession by 
mortgagee.'] The plaintiff sued to redeem certain 
land which he alleged had been mortgaged by 
his father in 1858 to one E, the grandfatner of 
the first defendant. The defendants alleged that 
the mortgage was executed, not to B, but to the- 
father of the second defendant, and that in 1863 
the equity of redemption had been sold to the 
mortgagee by the widows of the mortgagor, the- 
plaintiff beiog then a minor. The defendants 
contended that this suit was really to set aside the- 
sale of 1863, and was barred by Art. 44 of the 
Limitation Act (XV of 1877). The second defend- 
ant also pleaded adverse possession. The plaintiff” 
contended that ^he second defendant and his 
father had possession of the land merely as the 
agents or trustees of the mortgagee : — Held, that 
cl. 44 of the Limitation Act did nob apply, and 
that the suit was not barred. The necessity of 
impugning the sale of 1863 to the second defend- 
ant arose from the second defendant’s resisting 
the plaintiff’s claim to redeem the mortgage. 
Held, also, that the second defenant, having 
entered into possession as mortgagee, could not 
afterwards set up an adverse possession as owner 
so as to defeat the plaintiff’s right to redeem. 
Bhagyant Goyind V . Kondi valad Mahadu. 

[I. L. R. 14 Bom. 27D 

4. — Art. 142, and Art. 144. — Suit for grosses- 
sion alleging ohstmction to possession — Adverse 
possession.] The plaintiff sued to recover posses- 
sion of certain land, together with mesne profits 
until recovery of possession, alleging that he had 
obtained possession under his sale, and that his 
possession was obstructed by the defendants : — 
Held, that the suit fell under Art. 142 and not 
Art. 144 of the Limitation Act. Faki Abdulla 
V, Babaji Gungaji. 

[I. L. R. 14 Bom. 458^ 

, Art. 144. Coh 

1. Interest in Immoveable Property 635' 

2. Adverse Possession ... ... 635 

Bee Art. 47. 

[I. L. R. 19 Calc. 646 

See Art. 91. 

[I. L. R. 17 Bom. 755 

[I. L. R. 19 Gale. 629 
[I. L. R. 14 Mad. 26, 101 

[I. L. R. 16 Mad. 311 

See Art. 120. 

[I. L. R. 16 Mad. 466- 

See Art. 131. 

[I. L. R. 15 Bom, 135 

See Art, 142. 

[I. L. R. 14 Bom. 458 
[1. L. R. 16 Mad. 64 


Sec Art. 147, 
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LIMITATION ACT (XV OF 1877), Art. 144 

— cojitinued. 

See Onus Pro bandi— Limitation and 
Adverse Possession. 

[I.L. R. 19 Calc. 660 

[I. L. R. 14 Bom. 458 
[I. L. R. 14 Bom. 96 

<l) INTEREST IN IMMOVEABLE PROPERTY. 

1. — Art. 144. — Saranjam-~JR.igM to jjossession 
and management of saramjavi.'] The right to pos- 
Bession and management of a saranjam is an in- 
terest in immoveable property within the meaning 
of Art- 141 of Sch. H of the Limitation Act XV of 
1877 ; and where the defendant had enjoyed that 
interest since 1866, at which date the plaintiff who 
had been in correspondence with Government 
with reference to his claim again'st the defendant 
was referred by Government to the Civil Courts, 
the plaintiffs claim was, in a suit brought in 1885 
held to be barred by limitation. Narayan Jagan- 
NATH DIKSHIT V. VASDDEV ViSHNU JDIKSHIT. 

[I. L. R. 15 Bom. 247 

2. — Art. 144, and s. 26. — Suit to recover pos» 

session of mango trees — Adverse for 

tioelte -years ly taking fritit’^ Easement, 'I The 
plaintiff haying brought a suit to recover posses- 
sion of mango trees growing on his own land, and 
the lower Courts having found that the defend- 
ant had, during twelve years preceding the suit, 

. adverse possession by taking the fruit thereof: — 
JJelcl, that the claim was for possession of an in- 
terest in immoveable property and was governed 
by the limitation of twelve years prescribed by 
Art. 144 of the Limitation Act XV of 1877. Bapu 
X). Dhondi. 

[I. L, R. 16 Bom. 353 

(2) ADVERSE POSSESSION. 

3. — Art. 144. — Airplioation of Article.] Article 
144 of Sch. II of Act XV of 1877, as to adverse 
possession, only gives the rules of limitation where 
there is no other Article in the Schedule specially 
.providing for the case. Mahammud Amanulla 
Khan r, Bad an Singh, 

[I. L. R. 17 Oalo. 137 
[L. R. 16 I. A. 148 

4. — Art. 14:4: —-Symbolical 2Jossessio?i.2 The 
plaintiff’s predecessor in title, one L iV, acquired 
the share of 2 annas and 8 pies in certain mouzaJis 
by purchase at a sale held in execution of his own 
decree against one AT JV, and in September 1874 
obtained symbolical possession. In December 
1874, AT iV and his co-sharers granted a perpetual 
lease to one G reserving a nominal - rent. Subse- 
•qnently L iV brought a suit for possession of the 
2 annas and 8 pies share against E iV and his co- 
sharers, and after the death ot L JV the plaintiff 
■obtained a decree. In March 1882, the plaintiff- 
obtained symbolical possession in execution of that 
decree. On the 29th January 1887 one B M pur- 
chased at a sale in execution of a decree against 
G t^e rigEt of the latter as lessee and obtained 
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LIMITATION ACT (XV OF 1877J, Art. 144 

— continned, 

(2) ADVERSE continued. 

through the Court symbolical possession of the 
same- In a suit brought by the plaintiff against 
B M and G to recover possession of the 2 annas and 
8 pies share in December 1887, that is, thirteen 
years after the grant of the lease by E JVand his 
co-sharers to G:—Held, that the suit was barred by 
limitation under Art. 144 of the Limitation Act. 
Held, also, that the lease purporting to be a perpe- 
tual lease vCdthout reversion to the grantors, and 
no rights reserved to them but only a nominal 
rent, symbolical possession as against the grantors 
would not be effective as against the lessee and 
thus save the bar of limitation. Be joy Ghunder 
Banerjee v. Kally Prosoniio Mookerjce^ I. L. R. 4 
Calc. 327, referred to. Gossami Dalmar Puri v, 
Bepin Behary Mitter. 

[I. L. R. 18 Oalo. 520 

5. — Art. 144. — Suit for alluvial land for which 
there has been a decree — Judicial determination of 
area of land — Cause of actionf] A consent decree 
of 1873 decided that certain alluvial land belonged 
to the plaintiff’s village Sipah. The area was 
judicially determined in 1876 on a map of 1874, 
but actual possessiou was not obtained from the 
defendant who owned villages on the opposite side 
of the river : — Eeld^ in a suit to recover the land, 
that the twelve years which would bar the suit 
ran from 1876, the judicial ascertainment of the 
land decreed, and the suit having been brought 
within twelve years from that time was not barred. 
Jagajit Singh v, Sarabjit Singh. 

[I. L. R. 19 Oalo. 159 
[L. R. 18 I. A. 165 

6. — Art. 144. — Suit for —Purchaser 

at a patni sale., -under Regulation VIII of lSt9, 
how affected by adverse yoossession yrior to date of 
sale.] A person who has held possession of pro- 
perty adversely against a former proprietor cannot 
be allowed, in a suit for possession, to set up such 
adverse possession against a person who has pur- 
chased the property at a patni sale, held under 
Regulation VIII of 1819. within twelve years from 
the date of the institution of the suit. The pur- 
chaser is entitled to the patnltvQQ from all incum- 
brances and in the condition in which it was 
created. Womesh Ghunder Goopto y. Raj Nao'ain 
Roy, 10 W. R. 15, referred to. Khantomoni Dasi 
V. Buoy Chand Mahatab. 

[I. L. R. 19 Calc, 787 

144, — for possession-— Redemption 
of mortgage?^ In a suit in 1887 to redeem a kanom 
for Rs. 62 of 1835, it appeared that in 1862 the 
mortgagee had received a renewal of his kanom 
for a larger amount, and that the defendant had 
produced the document of renewal in 1864 to the 
knowledge of the plaintiff in a suit to which the 
plaintiff was a party -.—Held, that the defendant’s 
possession had not become adverse from 1864 so 
as to make it necessary for the plaintiff to sue 
.within twelve years, and that the suit was not 
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I.XHlTATIONACT(XVOE18m Art. U4 

TlI rMad"4istiugu1sEed. B.xko Na-k 
y. MoiDiN. L. K. 13 Mad. 39 


the bv W3 predecesson in Eebraaiy 

demised ou ^^.^bat^tlie demise was i“rahd 

1881, on the ground ^ defendant liad been 

in possession, of the j lanomdar with 

yeii-s, falsely asserting the 

?be PS^'“}Xthe sSt was not barred by Umita- 

l^T. • VEDApVHArri .. j^^d. 402 

9._Art. 144 .-B«rto iTim 

vrho was the sister o .;gjy of a paramla pur- 

to recover from. Mm a moiety _ot^ 

chased by them ^ but. from time to time, 

tig went to live elsewh , defendant 

returned and spent a f®^‘ pleaded limrta- 

on the land in suit, ih H, Ait. 

tion-.-Seld, that f^’.'?‘^^‘>°he burden of proving 

14,4, applied to the su , ^ defendant. AblMA 

adverse possession lay on me 

4 ?. KuTTi. j- L. R. 14 Mad, yo 

10 -Art. 144.-SMf 

iy predecessor ^“"gety a zemindar to recover 
lli suit l^roughtiu 1886 by (.^6 prede- 

an estate granted by P service tenure, a small 
cessor of ° eserveMs appeared that 

money rent being piaiatiff’s predecessor to 

in 186i the right “f ?*. ,iib, but there was no 
«nthad been ®stablished by , ^ 

IvWence that the aef 

tut inlSSS.itwasxntima"^ ^ lioe to 

the service tbe option of holding the 

quit was given to ^rm , P given to 

estate at an enhanced lent was, 

bVm at the same fim®. ’J^se possession 
no“ barred by 

being shown. Maha ^ ggg 
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l.„lTATIOHAOT(:iVOF187n,irt.lM 

■rtBYBESK P0SSBSI0S-— — ■ 

I2.Iirt. ‘ivrpS- 

lands ahenated by ^ j Mapilla tanoad to 
tig sued as the °g,;on of the defendants, 

recover lands in t p - deEoeDdaD..s of a 

who were a donee f 1 ^° ^ It appeared 

previous kaniaiai harnatan bad died less 

that the alleged Prenmie but 

than twelve years b the joinder, as a 

more than twelve y a one to wbom be bad 

Supplemental defendant of one 

conveyed ^^^b^ that the suit was 

Cred'bfltmitation against the do-e ahcv« 

thamma V . Avulla. J.J. Mad. 19 


r”S ss!s-«.rr2^:i; »srAt 

property, to come into °P®;;,^*^° ^equiesced in this 
•rbe members of bi donor died in 

disposition of the Xn a suit brought 

1859, and the donee in • ^ hcirifiamn 

ia 1886 by his successor in time began 

to recover the property * timifcation from the 
to run for the 

i^path of the donee, and tnereioic 
barred. KuTTTASSAif r. May . | ^XV 


Malabar were by the tenant, but 

Some of them were alienat ^ More 

the landlord ^"''.s^^fter the alieLtion, the land- 

than twelve \ “ant on the ground that 

lord sued to eject the tena tenant for 

the tenure statement denied the 

the arst time in *^^®„^"^bat the cause of. action 
ln‘t^^;^afnt"wt\arred by limitation. 
"5iArAVAHlATllHA.GIVAR.^ 

15 Mad. 123 

tml lease- Snn end<» of ^ /jai/iaBom lease 

a Malabar ^be hovilagom, in 

of certain land, •? demised tbe same 

1816 , and in 1861 his 3 ..^ perpetuity. The 

laud to the 1889 to recover posses- 

pvesent karnavan swd perpetual lease, 

siouof t^®i®’'^‘^:;7„ovident character, ^asMia, 
as being of an original lease was not 

^ires and g^son^of the^ acceptance of the 

surrendered by , ij^ot barred by 

snbseauent lease ; defendants never 

limitation, P°®\®e"to tf^e^lai kovilagom. 

having ,«« 

RAM.DNNI V. Kerala ^ jgg 

I or assigwng oi “'^ff^eltor by tenants.] Where 
I paid-Possemon^^^^^^, allotted to Ms 
'under an nntof ^ 

creditor Ms Yiiiagea and under- 

iiiami ’:®®®^®’^‘^1,® tilUhe aivaj was paid, and the 
took not to rtg-orihe the lands mentioned 

instrument “O ® bounds, bub only as being 
therein by ™etea and » uersons paying so 

in the d°®dP®^'°“ otained a clause that the awoj 

much rent, and ^ents) had been al ot- 

Ses. 63 f^^CcredEof might taue kabuhats 
ted, and that the crewr recoveries .— 

from the occupants and Limitation Act 

Helrf, that Art. Uk S^H^o credibor-plamtig s 
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LIMITATION ACT (XV OF IS??), Art. 144 

— C0)lti7i }{ed. 

(2) ADVERSE POSSESSIO:^^■-^f<7?^f■27^^^^^. 

right of possession, and the defendant not being 
in adverse possession for twelve years prior to 
the Institution of the suit, the plaintiff’s claim 
was held not barred. Hanmaitt Ramchandra 
DESH] tANDE V. Babaji Abaji Deshpande. 

[I. L. R. 16 Bom. 172 

16. “Art, X^Az. — Symoolical ’pos^ession.l The 
plaintiff purchased the land in dispute on 20th 
April 1876, at a Court sale held in execution of 
a decree against defendant's father and obtained 
symbolical possession through the Court on 7th 
September 1876. At the date of the sale, and 
subsequently thereto, the defendant was in actual 
possession of the land in question. On 5th Sep- 
tember 1888 the plaintiff filed the present suit to 
recover possession of the land: — Held^ that the 
suit was time-barred, the defendant’s possession 
having been adverse to the plaintiff for more than 
twelve years. Lakshman y. Moru. 

[I. L. R. 16 Bom. 722 

17. — Art. 144, and s. 19.— Madras Regulation 
(jT/ of 1802), s. 18 — Starting point of limitation — 
Achnowledginent — Adverse possessioji of partial 
interest in land,] Suit by the zemindar of SMva- 
gnnga to recover certain land as part of his 
zemindari from the defendants who claimed title 
under a deed of gift dated ini 830 from the person 
then in possession of the zemindari. The istlmvar 
zemindar died in 1829. After his death certain 
persons were in possession without title ; but, in 
February 1863, his daughter, K obtained a 
decree in the Privy Council against the person 
then in possession of the zemindari in execution 
of which she was put into possession. In 1876 
she brought a suit against the present defendants 
to recover the property now in question ; but 
that suit was withdrawn on a petition presented 
by her vakil stating that the case had been compro- 
mised and praying that the suit be struck off the 
file, which was accordingly done. She died in 1 877, 
and the plaintiff was her successor. It appeared 
that p07'nppu was always paid for the land now in 
question ; — Held (1) that the payment of p or uppu 
did not prevent the possession of the defendants 
from being adverse to the plaintiff, as possession 
of a limited interest in immoveable property may 
be as much adverse for the purpose of barring a 
suit for the determination of that limited interest 
as is adverse possession of a complete interest in 
the property to bar a suit for the whole property; 

(2) that the date of the Privy Council decree could 
not be taken as the starting point of limitation ; 

(3) that the transactions in reference to the suit 
of 3 876 did not amount to an ackowledgment of 
tbe zemindarni’s title, and did not give a new 
cause of action to her successors ; (4) that the 
cause of action having arisen to the then rightful 
owner of the zemindari in 1830, the plaintiffs’ 
suit was barred by limitation. Sankaran v, 
Peeiasami. 

[I. L. R. 13 Mad. 467 


LIMITATION ACT (XV OF 1877), Art. 14^ 

— concluded. 

(2) ADVERSE POSSESSION— 

18. — -Art. 144, and s. 28. — Sale in execution 
of decree — Suit to recover possession of property 
sold in execution — Possession of a person having 
no title.] K obtained a decree against and 
in execution purchased G's property on the 9th 
August 1872. Plaintiff obtained a decree against 
AT, and in execution purchased the property on the 
2 1st August 1882. On plaintiff’s going to take 
possession, "defendant No. 1 obstructed him, on 
the ground that he had purchased the property 
from X at a private sale, dated the 1st September 
1876. The plaintiff thereupon, on the 6th Septem- 
ber 1886, brought the present suit to recover pos* 
session of the property: — Held, that the title of 
defendant No. 1 to the land in dispute being not 
proved, Art. 144 of the Limitation Act (XV of 
1877) was applicable - to the plaintiff’s claim, and 
that the suit being brought within twelve years 
from the date of the purchase set up by defend- 
ant No. 1 (which was held by the lower Courts 
not proved),' the claim was not barred. Want of 
possession for twelve years after the date of pur- 
chase wonld extinguish the purchaser’s title. Ram 
Prosad Janna v. Lahlii Narain Pvadlian I. L. R^ 
12 Calc. 197, and Slieo Prasad v. Udai Singh, 
I. L.R. 2 All. 7 1 8, referred to. Laeshman Vih ayak 
Kulkaeni V. Bisansing. 

[I. L. R. 15 Bom. 261 

19. — Art. 144, and Art. X2B.—Distvi'butive 
share uyider Mahomedayi laze — Suit for possossloyi.] 
A Mapiila, alleging that certain “ family pro- 
perty” had been enjoyed by herself and the 
defendants (who were her relations on the mother’s 
side) in common till one year before suit, when- 
she was excluded from possession, now sued to 
recover the share to which she claimed to be 
entitled under the Mahomedau law of inheritance. 
It appeared that the property had been acquired 
in the lifetime of the plaintiff’s maternal grand- 
father, who had died more than thirty years 
before suit, and that one of his sons had obtained 
a decree for his share of it in a suit to which 
among others the plaintiff and the father of the 
present contesting defendants were parties, and 
that a plea then raised by the latter to the effect 
that the property had been acquired by him wan 
overruled. The plaintiff’s mother died about twenty 
years before the present suit : — Held, by the Full 
Bench, that the plaintiff’s cause of action arose 
not from the date when her share became deliv- 
erable on the death of the persons to whom the 
property originally belonged, but on her exclusion 
from enjoyment of the property, and that the suit 
was governed by Art. 144 and not Art. 123 of tha 
Limitation Act, and was not barred by limitation. 
Abdul Kadee v. Aishamma. 

[I. L. R. 16 Mad. 61 

Art. 145. — Collector — Depositary —Suit 

to recover suyplus sale-pyroceeds of sale for arrears 
of I'evenue.] Where A instituted a suit in Nov- 
ember 1889 to recover from the Secretary of State 
in Council the surplus sale-proceeds of three- 
taluks sold for arrears of Government Revenue 



( 642 ) 


641 'i DIGEST OP CASES. 


LIMITATION ACT (XV OF 1877), Art. 145 

— concluded, 

on 3rd October 1877, which sale-proceeds were 
in the hands of the Collector: — Beld, that the 
Collector was not a “depositary of the money 
within the meaning- of Art. 145 of Sch, II. Ssc- 
KETARY OP State for India i \ Fazal Ali. 

[I. L. R. 18 Calc. 234 

See Secretary op State for India 
V , G JRU Proshad Dhur. 

[1. L. R. 20 Calc. 51 

, Art. 147. 

See Art. 132. 

[I. L. R. 20 Calc. 269 

1. — Art. 147. — Eqicitahle mortgage loy deposit 
of title-deeds Suit by equitalle mortgagee for fore- 
closure and sale — Right of siUtd] An equitable 
mortgagee by deposit of title-deeds is a mortgagee 
within the meaning of Art. 14:7, Sch. II of the 
Limitation Act {XV of 1877), and the period of 
limitation for a suit by such a mortgagee is sixty 
years, as therein prescribed. A mortgagee by 
deposit of title-deeds has the nght to sue for 
foreclosure or sale. Manekji Framji v, Rus- 
TOMJi Naserwanji Mistry. 

[I. L. R. 14 Bom. 269 

2. — Art. 147. — Mortgage-bond containing a 
goicer of sale in case of default — Suit by a mort- 
gagee to recover the mortgage-debt from mortgaged 
property and from mortgagor personally — Personal 
remedy against mortgagor.'} Where certain land 
was given as security for repayment of a loan 
under an instalment bond which contained an 
express provision for sale of the property in case 
of default, ic was held, that the bond was a mort- 
gage-bond, and that Art. 147 of the Limitation 
Act (XV of 1877) applied to a suit to recover the 
instalments due under the bond by sale of the 
mortgaged property : also, that the limita- 
tion for the personal remedy again.st the mort- 
gagor was three years. Bulakhi Ganu Shet 
x \ Tukarambhat.- 

[I. L. R. 14 Bom. 377 

3 — Art. 147. — Mortgage as distinguished from 
a charge - Suit to enforce mortgage lien by sale of 
raortgaged property Construction of mortgage.} 
A bond contained the following stipulation as 
regards the liabilities of the sureties: — '‘In 
respect of this we have given to you, in writing, 
as a nazar gahan {i.e. sight mortgage), the fields 
which belong to ourselves, and which we ourselves 
are enjoying. If we do not pay according to con- 
tract, you may sell the said fields through the 
Court and recover the amount. If any balance 
remains, we will pay it off personally or by means 
of our other property ” : — Held, that the above 
stipulation created a mortgage and not a mere 
charge on the fields in question, and that Art. 147 
of Sch. II of the Limitation Act (XV of 1877) 
applied to a suit by the obligee against the surety 
under the bond to enforce his lien by sale of the 
property mortgaged. Onkar Ramshet MaR- 
WADi v . Govardhan Parshotamdas. 

[I, L. R. 14 Bom. 577 

W, B 


LIMITATION ACT (XV OF 1877), Art. 147 

— concluded, 

4. — Art. 147. — Bonds creating interest in land^ 
construction of — Mortgage —Charge on ^ immove- 
able property.} Bonds by which the property 
mentioned therein is declared to be a security for 
a loan, have been always rea-arded in the Bajcbay 
Presidency as creating the relationship of mort- 
gagor and mortgagee, and fall under .\rt. 147 of 
Sch. ir of the Limitation Act (XV of 1877.) Ven- 
KATESH SHETTI V . NaRAYAN SHETTI. 

[I. L. R, 15 Bom. 183 

5. — Art. 147, and Art. for fore- 

closure or sale — Transfer of Property Act {IV of 
1882), S.9. 58 (c), 67, 87 — 'Mortgage by conditional 
sale — Decree for foreclosure and possession.} On 
28th March 1871 the defendant’s father borrowed 
a sum of money from the plaintiff’s father and 
placed him in possession of certain la 'id under 
an instrument of mortgage, which provided for 
the application of the usufruct in liquidation of 
the interest and then in reduction of the prin- 
cipal ; the inst»*ument also contained a covenant 
for the repayment, in four years, of the balance 
that might then be due by the mortgagor, and a 
stipulation that, on default, the mortgagor was to 
surrender the property to the mortgagee as if it 
had been sold to him. In 1874, the mortgagor 
resumed possession without discharging the mort- 
gage-debt. The mortgagee having died, his sons, 
on 14th April 1888. filed the present suit on the 
mortgage and prayed for a decree for foreclosure 
or sale : — Held, that the suit was not barred by 
limitation, and the plaintiffs were entitled to a 
decree for foreclosure with a direction that pos- 
session be delivered to them. Ammanna v, 
GURCTilURTHI. 

[I. L. R. 16 Mad. 64 

1. — Art. 148. — Joint mortgagors — Redemption 
by one co-mortgagor— Rights of redeeming co-mort- 
gagor as against the others.} Where one of several 
co-mortgagors redeems the whole mortgage he 
thereby puts himself into the position of the mort- 
gagee as regards ihat portion of the mortgaged 
property which represents the interests of the 
oth-^r co-mortgagors, and the period of limitation 
applicable to a suit for redemption brought by the 
ocher co-mortgagors is that provided for by Art, 
148 of Sch. II of the Limitation Act (XV of 1877). 
Such period begins to run from the date when the 
original mortgage was redeemable, and not from 
the date of its redemption by the aforesaid co- 
mortgagor. jVuo’a Bihl V. Jagat JVarain, I. L. R. 

8 All. 296; and Raghublr Sahai v. Bnnyad Ali, 
Weekly Notes, 1886, p. 152, followed; Umr-un-nissa 
V. Muhammad Tar Khan, I. L. R. 3 All. 24, dis- 
tinguished ; Ram Singh v. Baldeo Singh, Weekly 
Note.^, 1885, p. 300, referred to. Ashpaq Ahmad 
V . Wazir Ali. 

[I. L. R. 14 All. 1 

2. — Art. 148. — Limitation Act [IX of 1871) 
s, 148 — Acknowledgment of title by one of several 
mortgagees as agent for the others — Acknowledg- 
ment by one of several heirs of the mortgagee — Re- 
demption, suit for.} Under Art. 148 of the Limi- 
tation Act (IX of 1871), an acknowledgment of 

21 
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LIMITATION ACT (XV OF 1877), Art. 148 

— cvnolvded. 

the mortgaofor’s title by one of several morb<?agees 
as agent for the others is w lolly ineffectual, and 
does not bind the rest So, too, is an acknowledg- 
ment by one of several heirs of the original 
mci^igagee without effect The expression “ some 
persoHvS claiming under him ” in Art. 148 of the 
Act means some person claiming nnder him the 
entirety of the mortgagee’s rights. 'I'he property 
in dispute was mortgaged hy H B to the firm of 
AT in IS 1 6. In 18H0 J. one of the sons and heirs 
of K, who was then manager of the fit m. on behalf 
of the whole family, sub-mortgaged the property 
in dispute to a third party, under a bond which 
recited ti e original mortgage by -S ^ to K. In 
1885 the defendant, who was a descendant of /d, 
redeemed the sub-mortgage effected by J. In 1887 
the plaintiff, having ])urcbased the equity of re- 
demption from 77.5 ’a- descendants, filed thepresent 
suit for redtemption of the mortgage of 1816. 
The plai)uiff relied on the acknowledL'inent made 
by J in 18H0 as giving a fresh .starting point to 
limitation: — 77e/7, that the suit was b.rred by 
limitation. The acknowledgment by J , whether 
as manager of the firm or as one of the heirs of 
the original mortgagee, was not sufficient under 
Art. 148 of the Limitation Act (IX of 1871). Bho- 
GILAL V, AMEITLAL. 

[I. L. K., 17 Bom. 173 

3.— Ai't. 148, and Art. 1^^.— Interest— Mort- 
yagec's right to 'interest in a redemption suit — 
M’Xtcnt of the right — Transfer of Property Act 
{IV of 18S2), s. oii.] In 1882 the plaintiffs sued 
to redeem a mortgage effected in 1SH3. The Court 
of First Instance allowed the mortgagee interest 
from the date of the bond. The Appellate Court 
reduced the interest awarded to the period of six 
years: — Held, reversing the decision of the lower 
Appellate Court, that the mortgagee was entitled 
to claim interest from the date of the bond up to 
the date of the decree Art. 148 and not Art. 132 
applies to such a suit ; but no provision of limita- 
tion is made by the Article for the payment of in- 
terest on the sum due to the mortgagee. In s. 58 
of the Transfer of Property Act, the mortgage- 
money is interpreted to include the interest due, 
and no limit to the payment of interest is fixed, 
Daudbhai PvAMBhai Daudbhai Allibhai. 

[I. L. R. 14 Bom. 113 

, Art. 152. 

See s. 12. 

[I. L. R. 12 All. 461 

, Art. 356. — Appeal in erinmial case — Ap- 

peal from the Besident's Gonrt, BangaloreA A 
person who was being defended by Counsel "on a 
criminal charge interfered in the examination of 
a witness and made a defamatory statement with 
regard to his character. He was now charged 
with defamation and convicted in the Resident’s 
Court at Bangalore. On an appeal to the High 
Court, preferred more than sixty days after the 
conviction, it was contended that it was not au 
appeal under the Criminal Procedure Code, but 
under the Extradition Act : and the sixty days, 


LIMITATION AOT (XV OF 1877), Art. 155 

— concluded, 

limitation therefore did nob apply to it Held. 
that the appeal should be admitted. Hayes 
Cheistian. 

[I. L. R. 15 Mad. 414 

— , Art. 156. 

See s. 1 2. 

[I. L. R. 12 All. 105 

, AYt. 164:. -Bj^-parte decree— Application 

to set aside ex-parte decree — Presidency Small 
Cause Court Act (XV of 1882). s. 37.] Section 37 
of the Presidency Small Cause Courts Act (XV of 
1882) does not app y to au ex-parte decree. An 
apolication to set aside nn ex-jyarte decree passed by 
a Presidency Court of Small Oanse- fat s within 
the terras of s lOS of the Code of Civil Procedure 
(XIV of 1882), and the period of limitation for 
such an application is thirty days as prescribed by 
Art. 164 of the Limitation Act, Ro^hanlal r. 
Lachmi Xarayan. 

[I. L, R. 17 Bom. 507 

. Art. 167 — Ciril Procedure Cods, 1882, 

ss. 318. Petition ly purchaser at Court-sale for 
jsossessiori — Obstruction to execution of decree — 
Appeal against order.] On an application made in 
1888 under the Civil Procedure Code, s. 318, by the 
purchaser at a Court-sale (who was the assignee 
of the decree which wa^ being execute!) praying 
for delivery of po.ssesfion ot toe property pur- 
chased, it appeared that the sale took place in 1 885, 
that it was confirmed in 1886, and that in January 
1887 an order was made for delivery of possession 
to the purchaser, Th-^ judgmenn-debtor had resist- 
ed the purchaser’s efforts to r.btain possession in 
1887, and set up in bar of the applii'.ntion in 1888 
an oral agreement alLged to h;Lve 1 ee.i made be- 
tween him and tlie pU!Cha!-er. The application 
was rejected ; —TVs /7, th it the application not 
being a complaint of obstruction, was not barred 
by limitation, and should be heard and determined 
on the merits. Muttia v. Appasami. 

[I. L. R.13 Mad, 604 

, Art. 170. 

See s. 12. 

[I. L. R. 12 All. 79 

, Art. 1750., and Art, V7S.~ Substitution 

of the heirs of deceased defendant — Cl oil Pro- 
cedure Code. 1889, ss. 368. S72—Suhstltutlon of 
parties.'] After the in.stitution of a suit for disso- 
lution of a partnership, two of the defendants 
died. More than a year after their death the 
plaintiffs applied to have the legal representatives 
of the deceased entered on the record. The Sub- 
ordinate Judge granted this application, holding 
that the case was governed by s. 372 of the Code 
of Civil Procedure (Act XIV of 1882). and that 
the applioation was, therefore, within time under 
Art 178 of the Limitation Act{XV of 1877): — Held, 
that the case was governed by s. 368, and nob s. 372, 
of the Civil Procedure Code. ■ The application for 
substitutiou of the heirs of the deceased defend- 
ants ought to have been made within six months, 
as provided by Art. 1750 of the Limitation Act 
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XiIMITATION act (XV OF 1877), Art. 

1750 — concluded. 

and was barred unless the delay were sufficiently 
explained. Jamnadas Chhabildas t. Sorabji 
Kharsedji. 

[I. L. K. 16 Bom. 27 

1. — Art. 177. — Glv'il Pyocedii-re Gode, s. 598 — 
Application for certificate for appeal to Pricy 
Council.} In computing the period of limitation 
for an application for a certificate admitting an 
appeal to Her Majesty in Council, the time 
■occupied in obtaining copies of the decree and 
judgment sought to be appealed against cannot 
be excluded, s. 12 not being applicable. Ander- 
son c. Peri AS AMI. 

[I. L. R. 15 Mad. 169 

2. — Art. 177. — Gicll Procedure Gode, .s\ 599 — 
General Glauses Act {/ of ISdS). s. o, cl. (1 ) — Gicll 
Procedure Gode Amendnient Act {VII {y^l88S), 

, 5 ^ 57 — 4 pplication for leave to appeal to Her MivjeS' 
ty in Gounoll.} Section 599 of Act INo. XiV of 
1882 is not inconsistent with Art. 177 of the 
Sch. II of Act XV of 1877 as read in conjunc- 
tion with the provisions contained in the sections 
of tha.t Act which are applicable to Art. 177. The 
limitation therefore for an jipplicauon for leave 
to appeal to Her Majesty in Council is six months 
from the date of the decree to appeal from which 
leave is sought. The provisions of the second 
paragraph of s. 5 of Act XV of 1877 do not 
.-extend to applications for leave to appeal to Her 
Majesty in Council. FazaUirn'iiissa Begam v. 
Mnlo. I. L X. 6 All. 250 ; Burjore v. Bhagana, 
I. L. R 10 Calc. 557 : L. It. 11 1. A. 7 ; Lakshmi 
V. Atlanta Bhanhaga. I. L. R. 2 Mad 2.80; and 
Ganga Oir w Balwant dri?’. Weekly Notes, 1881, 
p. IHO. referred to. In the matter of the 
Petition op pSita Ram Kesho. 

[I. L. R. 15 All. 14 

, Art. 178. 

Bee Art. 175C. 

[I. L. R. 16 Bom. 27 

1. - Art. 178. — AppUcations for prolate or letters 
or certificates of administration.} Applications 
for probate or letters or certificates of administra- 
tion do not fall within the provisions of Art. 178 
of the Limitation Act, Kii.SHi Chundba Deb v. 
Oopt Krishna Deb. 

[L L. R. 19 Gale, 48 

2. — Art. 178. — Gicil P roeedare Gode (Act XIV 
of 1882), s. '6\%~Purcli'iser at Court-sale — Ger- 
tificaie of confirmation of sale— Application for 
gjossesslon of purchased _property — Bate of accrual 
of right to apply for possession.} The right of a 
purchaser to apply for possession under s. 318 of 
the Civil Procedure Code (Act XtV of 1882) 
accrues to him when the certificate has been 
granted,” —that is to say, when it has been issued 
to him, and the period of limitation for such au 
application is to be computed from that day. 
•Kashinath Trimbak Joshi r. Dumino Zuran. 

[I. L. R. 17 Bom. 228 


LIMITATION ACT {XV OF 1877), Art 17S 

— eoneUided. 

3. — Art 178. — Amendment of decree — Gicil 

Procedure Code, 1882. 'iO'6 — Suit for mesne profits 

loliile plaintiff B out of possession} There is no 
limitation for an application under s 206 of ^he 
Civil Procedure Code, to amend a decree, ib being 
the duty of the Court to amend it whenever it is 
found bo be nob in coaforminy with the julgment. 

Jl instituted a suit for declaratiou of title and for 
possession. The decree, which was finally con- 
firmed by the High Court, gave her the declara- 
tion sought for, but ib contained no direction as 
to the possession, although the judgment stated 
that she was entitled to possession. A's son 
{having been .substituted in her pl.ace) aupiied to 
have the decree amended. The lower Apoellate 
Court held that the application was barred by 
limitation. The High Court on appeal upheld 
the lower Court’s order, not on the ground of 
limitation, bub ontbe ground that the application 
bo amend the decree had been made in the wrong 
Court. A's son then insbibubed a fresh suit against 
the same parties for declaration of title, perpe- 
tual injunction, and for mesne profits: — Held. 
that the plaintiff was entitled to have the decree 
amended under s. 20t3, Civil Procedure Cole, 
and that', though the plaintiff’s claim to po.ssesslon 
was barred, yet his right was nob extinguished, 
aud he having therefore a subsisting title, was 
entitled, though out of possession, to mamtain 
the suit so far as ib sought to recover mesne pro- 
fits. Kalu c. Lath. 

[I. L. R. 21 Gale. 259 

4. — Art. 178, and Art. 179. — Application for 

ascertainment of mesne profits — Gidl Procedure 
Gode (Act XIV of 1882), 211. 212.] Neither 

Art. 178 nor Art. 179 of the Limitation Act applies 
to an application to ascertain the amount of 
mesne profits awarded by a decree in accordance 
with the provisions of s, 211 or s. 212 of the Code 
of Civil Procedure. PuRAN Chand v. Roy Radha 
Kishen. 

j [I. L. R. 19 Gale. 132 

, Art. 179. Ool. 

1. Law applicable to Application for 

Execution ... ... 647 

2. Period from which Limitation runs ... 648 

(a) Continuous proceedings ... 648 

(h) Where there has been an appeal 648 

3. Nature of Application ... ... 650 

{a) Geuerally ... ... 650 

(5) Irregular or defective appli- 
cations ... ... 652 

4. Step in aid of Execution 652 

5. Notice of Execution ... ... 657 

6. Order for Payment at Specified Date 657 

7. Joint-decree ... .. 659 

(a) Joint decree-holders ... 669 

1 See s. 7. 


[I. L. R. 20 Gale, 714 



( 647 ) DIG-EST 

LIMITATION ACT (XV OF 1877), Art 179 

— Gontmued. 

See Art. 178. 

[I. L. R. 19 CalG. 132 

See Execution of Degree-Transfer 
OF Decree for Execution and 
Power op Court, &c. 

[I. L. R. 12 All. 571 

(1) LAW APPLICABLE TO APPLICATION 
FOR EXECUTION. 

1. — Art. 179. — Deercc of Small Cause Court 
transferred to High Court for c.occutiou — Civil 
Procedure Codes {Act VIII of 1859), 287, 288 : 

[Act XIV of 1882), s,?. 227, '22^ -Order in suit 
liable to he guestloned by third persons not parties 
t» suit—Uevivor.] Haviug* regard to the provi- 
sions of ss. 227 and 228 of the Code of Civil Pro- 
cedure (Act XIV of 1882), the period of limitation 
applicable to ohe execution of a decree^ tran.smit,ted 
by one Court to another for execution, depends 
on the character of the Court which passed the 
decree and not on the character of the Court exe- 
cuting it 5, a judgment-creditor, who had obtain- 
ed his decree in the Calcutta Court of Small Causes 
on the 29th July 1884 had it transferred to the 
High Court for execution, and took certaiu pro- 
ceedings there to execute it, which resulted in an 
order passed on the 13th June 1885, for payment 
out to him of certain moneys realised in the pro- 
ceedings in part satisfaction of his decree. Pay- 
ment was actually made on the Sth August 1885. 
The next step in execution was an application I 
made on the i4th September 1SS8 ; the usual notice ! 
was issued, and no cause being sliewni by the 
judgment-debtor, an order was made on the 19th 
December for the attachment of certain moneys 
in the hands of a Receiver belonging to the judg- 
ment-debtor. These moneys were also attached by 
other judgment-creditors. The question was then 
referred to the Registrar to enquire and report, 
who under the provisions of s. 295 of the Code of 
Civil Procedure were entitled to share in such 
moneys, and in what proportion. It was objected 
that S was not entitled to share on the ground 
that on the 14th September 1888 the right to exe- 
cute his decree was barred by limitation. The ques- 
tion was referred by the Registrar to the Court : — 
Held, that as under Art. 179, Sch. II of Act XV 
of 1577 the period applicable to decrees of the Small 
Cause Court was three yeans, the application of 
the 14th September 1888 was barred by limitation, 
and that S was not entitled to share under the 
provisions of s. 295. Held, further, that the order 
of the 19fch December 1888 having been made out 
of time, though on notice to the judgment-debtor, 
there was nothing to prevent a third party ques- 
tioning its propriety, though the parties to the 
suit might be precluded from doing so. Had it 
been otherwise — Quceve whether it would have 
had the eSect of reviving the decree. Asliootosh 
Dutt V. Hoorga- Churn Ghntterjee, I. L. R. 6 Calc. 
504, doubted. Tincowrie Dawn i\ Debendro 
Nath Mookerjeb. 

[I, L, R. 17 Calc. 491 
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LIMITATION ACT (XV OF 1877), Art. 179 

— continued. 

(2) PERIOD FROM WHICH LIMITATION 
RUNS. 

{a) Continuous Proceedings. 

2 — Art. 179. — Darlihcut presented in 1890, in 
legal continuance of a darkhast of 1882 — Obstruc- 
tion to execution of decree for partition.'] A 
darkhast is nob necessarily cancelled by being 
taken off the hie. Its effect musn be determined 
by the special circumstances of each case. A 
obtained a decree for partition in 1881. and on 
the nth March 1882 presented a darkhast for 
complete execution of the decree Having at- 
tempted to take possession of a moiety of a house 
to which he was entitled under the decree, he was 
obstructed by S, and it became necessary for him 
to file an ejectment suit against S before pj’oceed- 
ing further with the execution of his partition 
decree. In August 1885 a second appeal in this 
ejectment suit was pending in the High Court, 
and A, on the 1st August 1885. obtained an order 
in the execution-matter, which recited the fact 
of the second appeal, and that A desired that the 
darkhast should “ for the present be cancelled,” 
and ordered that “further execution be stopped.” 
Other litigation between A and 8 took place, 
which was finally clo.sed on the 31st October 1889. 
On the 3rd January 1890, A presented a darkhast 
for the execution of the decree of 1881. It was 
contended that execution was barred, and that 
the order of Isb August 1885 had cancelled the 
darkhast of 11th March 1882: — Beld^ that th'e- 
present application was not barred, the darkhast 
being in legal continuance of the darkhast of 
1882. Chintaman Damodar Agashe V . Bal- 
shastri. 

[I. L. R. 16 Bom. 294 

(b) WnriRE THELiE HAS BEEN AN APPEAL, 

3. — Art. 179. — Execution of decree. — Appeal by 
plaintiff against part of deeree making all defend- 
ants respondents — Execution of part of decree 7iot 
appealed against.'] On the 23rd March 18SG the 
plaintiff obtained a decree in the Court of First 
Instance against five defendants, declaring his- 
right to certain specific immoveable property, 
which was. however, modified on an appeal pre- 
ferred by the defendants, the decree of the lower 
Appellate Court giving the plaintiff a decree for 
only two-thirds of the property claimed, and dis- 
missing his suit in respect of the remaining one- 
third in favour of defendants Nos. 2 and T. The 
lower Appellate Court’s decree was dated the 13th 
July 1886. Against that decree plaintiff preferred 
a second appeal to the High Court, making all 
the defendants respondents, which appeal was, 
however, dismissed on the 16th Jane 1887. The 
plaintiff on the 13th June 1800 applied for execu- 
tion of the decree in his favour in respect of the 
two-thirds of the property held to belong to him, 
and defendants Nos. 1 and 5 objected on the 
ground that the right to execution was barred, 
limitation running from the 13ch July 1886, the 
dace of the lower Appellate Court’s decree in the- 
plaintiff’s -.—Held, that limitation ran 

from the 16th June 1887, and that the application 
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LIMITATION ACT (XV OF 1877), Art. 179 

— cotttlmed. 

(2) PERIOD FROM WHICH LIMITATION 
RUNS — con 1 1 nued. 

{ h ) Where there has been an Appeal— 

was not therefore barred. All the defendants 
were parties to the second appeal, and the Court 
to which the application was made for execution 
was not bound, before allowing execution, to go 
into all the circumstances of that appeal and con- 
sider whether the decree of the lower Appellate 
Court in favour of the plaintiff for the two-thirds 
of the property was or was not practically secure ; 
the High Court had all the parties before it, and, 
if it had been right to do so, might have altered 
the decree against any of them. Whether 

under such circumstances the Legislature could 
have intende*! the Court executing a decree to 
go into questions so comp’icated as to whether 
in such a case the whole decree was or might have 
been or become imperilled in the Court of Appnal, 
and whether the plain words of Art. r79 might 
not be followed with less of possible incanveui- 
ence and complexity even though in some cases 
it might result in execution of a decree going 
against a defendant a little more than three years 
after such decree was practically secure against 
him. AujuIuk Lull v. Hal Joykislie)iy I. L. R. 
16 Calc. 598. cited with approval. Kristo Churn 
Dass V, llADHA Churn Eqr, 

[I. L. R. 19 Calc. 750 

4. — Art, 179. — Kc-pavte decree — Application to 

set decree aude — Apijealfrom order rejecting appH^ 
cation — Sul) -sequent aqjplicatlon for execution of 
decree more tluin three years after date of decree.] 
The plaintiff obtained an ex-parte decree against 
the defendant on the lObh March 1886. The de- 
fendant applied to have the decree set aside. 
His application was finally rejected by the Ap- 
pellate Court on obh March 1887. The d^^cree- 
holder presented a darkhast for execution of the 
decree on 24th September 1889 that the 

darkhast was time-barred under Art. 179, cl. 2 of 
the Limitation Act (XV of 1877 J. The appeal 
referred to in that clause is clearly an appeal from 
the decree or order sought to be executed, and not 
•an appeal from an order of the Court refusing to 
set it aside. The unsuccessful attempts made by 
the defendants to set aside the ex-parte decree 
could not have the effect of extending the period 
prescribed by law for execution of the decree. 
JiVAJI i\ Ramchandra. 

[I. L. R. 16 Bom. 123 

5. — Art. 179. — Execution of decree — “ Appeal ” 
— “ Final decree or order ” — Decree against de- 
fendants severally — Appeal hy some only of the 
Judgment-debtors — Civil Procedure Code. s. 544.] 

Where a decree for possession of immoveable pro- 
perty was passed not jointly, but severally, as 
against all the defendants individually, and speci- 
fically stated the proportions of which they were 
severally in possession, as also the costs separately 
payable by each of them to the plaintiff ; and 
-.where two only of the defendants appealed on 
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I LIMITATION ACT (XV OF 1877), Art. 179 

— continued. 

(2) PERIOD PROM WHICH LIMITATION 
RUNS — concluddd. 

if) Where there has been an kv^F.ASj—concld. 

pleas which did not assail the decree in respeoA of 
any right or ground common to the appellahts 
and all or any of the non-appealing defendants, 
but referred merely to the specific property alleged 
to be in the appellants’ hands : —Held^ by the Full 
Bench (Beodhurst and MAHiiooD. JJ., disseut- 
iug) that a first application for execution of the 
original decree against those defendants who had 
not appealed from it, and which was made five 
years after the date of the decree, was barred by 
limitation, and cl. 2 of Art. 179, Sch. II of 
the Limibabiou Act (XV of 1 877), did nob apply 
so as bo make time run from the proceedings in 
I the appeal preferred by the other defendants. 
That clause applies only to those cases in which 
the parties to the execution-proceedings were 
parties to the appeal, or to the chiss of cases to 
which s. 544 of the Civil Procedure Code applies. 
JVise V. Eajnavain ChucJcerhntty, 1, B. L. U. F. B. 
258: 10 W. R. 30; and hEnlllck Ahmed Zumma 
V. Mahomed Syed. I. L. R. 6 Calc. 1 94, approved. 
Heid^ by Brodhurst and Mahmood, JJ.. contra, 
that Art. 179. cl. 2, must be construed as ap- 
plying without any exceptions to decrees from 
which an appeal has been, lodged by any of the 
parties to the litigation in the original suit. Eur- 
ul- Hasan v. Muhainmad Easan. 1. L. R. 8 All. 673, 
followed. Mashiat-un-nissa v. Rani. 

[I. L. R. 13 All. 1 

(3) NATURE OF APPLICATION. 

{a) Generally. 

6 — Art. 179. — Civil Procedure Code, ss, 231, 
232. 623 — Joint decree-holders —Assignment hy 
operation of law of a shave in a decree.] A 
Hindu obtained in 1878 a decree for partition of 
certain property, and he now applied in 1888 to 
have it executed. He relied in bar of limitation 
on an application for execution made by his son, 
who had obtained a degree against him in 1881 in 
a partition suit, whereby his right was establish- 
ed to one-fifth of whatever should be acquired by 
the father by virtue of the decree of 1878. The 
tal^her’8 application for execution in 1888 was 
held to be barred by limitation in Ramasami 
V. Anda Plllai, I. L. R, 13 Mad. 347. On review 
it appeared that the son had applied for execu- 
tion of the whole decree, stating that his father 
would not join him in such applicabiou. and that 
notice was given to the fatner : — Held {{') that 
I the sou was an assignee by operation of law of 
one-fifth of the judgm nt-debii in the suit of 
1878 ; (2) that his application accordingly kept 
the decree alive under Limitation Act, 1877, Sch. 
II. Art, 179, cl. 4, and the father’s application in 
1888 was not barred by limitation. In this view 
no question arose as to the effect of Expl. I, Art, 
179 (as to joint decrees): the application by 
the sou for execution as transferee of part of the 
decree having been an application in accordance 
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LIMITATION ACT (XV OF 1877), Art. 179 1 

— co7ithnicd, I 

(3) NATURE OF APPLICATION— 

(fl) Gei^erally — conthiKed. 

with law was sufficient to keep the decree alive. 
Ramasami Anda Pillai. 

“ [I. L. R. 14 Mad. 262 

Reversinjr on review the decision in 
Bam A SAMI V. Anda Pillai. 

[I. L. R. 13 Mad. 347 

7.— Art. V7^.~Qltn Procedure Gode {Act XIV 
of 1882), ss. 232, 248 — Apjjlieatioih for execu- 
tion hy tnuuferee of deereee — Benaniidar.'] The 
words ” in accordance with law” in Art. 179 of 
Sch. 11 of the Limitation Act mean in accordance 
with the law relating to execution of decrees. 
Under s. 232 of the Civil Procedure Code the 
Court executing the decree aft-r eriving notice to 
the decree-holder and judgment-debtor and hear- 
ing their objections if any, has an absolute dis- 
cretion to allow, or to refuse to allow, execution 
to proceed at the instance of a person to whom a 
decree has been ti'ansferred by an assignment in 
writing. When, therefore a decree is transferred 
(really or nominally) by assignment in writing, 
and the ostensible transferee executes the decree 
with the permission of the Court, the proceedings 
taken and the opplication on which they are 
based are in accordance with law as between such 
transferee and the ju<lgment-debtor, although he 
may be merely a henam/dar, and such proceedings 
and ai'plication if made in proper time are suffi- 
cient to keep the decree alive. Denonatk Gliucliev- 
butty V. Lalit Coomnr Gangopadliya, I. L. R, 

9 Calc. 633, and Gour Siindar Lalilri v. Hem 
Ohunder Ohoiedhry, 1. L. B, 16 Calc. 8.66, distin- 
guished ; Abdul Kuveem v. Ghuhhun, 5 C. L, R. 
263, referred to ; Puma Chandra Pay v. Ahhaya 
Chandra Ihnj. 4 B. L. R. App. 40. and Nadir 
Bosfsein v, Pearoo Tlwcildarinee ^ H B. L. R. 425 
note : 19 W. R. 265, followed. Under the circnm- 
sbances application for execution by the trans- 
feree of a decree was he’d to he not barred under 
Art. 179 of Sch. II of the 1 imitation Act. Bal* 
KISHEN Das w Bedmati Koer. 

[I. L. R, 20 Calc. 388 

S. — Art. 179 . — Application ill nocordaiice with 
lavj—Clnl Procedure Code \Act XXV of 1882), 

SB. 865, Succession Certificate Act {VII of 

1889) s. 4, cl. h and (ilO-] On the 10th January 
1890, the heirs of a deceased decree-holder (who 
herself had last applied for execution on the 19th 
March 1887) made an application for execution of 
a decree asking for the arrest of the judgment- 
debtor. At the time of this appiicatiou the heirs 
had neither taken out a certificate under Act Vll 
of 1889, nor had they applied for substitution of 
their names on the record. The Munsif directed 
the applicants to obtain a certificate, and on their 
failing to do so, he rejected their application for 
execution on the 2lRt January 1890. On the 13th 
September 18 9C the heirs having obtained a cer- 
tificate under Act VII of 1889, but not having 


LIMITATION ACT (XV OF 1877), Art. 179^ 

— continued. 

(3) NATURE OF APPLICATION— 

{a) Generally— 

substituted th^ir names on the record, apnlied for 
execution against the properties of the judgment- 
debtor: — that the application of the lOth 
January 1890 was one made in accordance with 
law, within the meaiung of Art. 179. cl 4 of the 
Limitation Act, and that therefore the applica- 
tion of thh 13th September 1890 was not barred, 
Hafizuddin Chowdhry V. Abdool Aziz 

[I. L. R. 20 Calc. 756 

(5) Irregular and Defective Applications. 

9. — Art. V7d. — Applioation ‘'in accordance 

xcith law" — Civil Procedure Code, s. 341 - Trans- 
fer of Property Act {Act IV of 1852), 99.] The 

expression “‘applying in accordance with law” 
in Act XV of 1877, Sch IL Art. 179 (4), means 
applying to the Court to do something in execu- 
tion which" by law that Court is competent to do. 
It does not mean applying to the Court to do oome- 
thing which, either to the decree' holder’s direct 
knowledge in fact, or from his presumed know- 
ledge of the law, he must have known the Court 
was incompetent to do: — Held, therefore. that an 
application to have the judgment-debtor arrested 
in execution of decree, which was in contraven- 
tion of the terms of a. 341 of the Civil Procedure 
Code, and an anpUention to bring mortgaged pro- 
perty to sale, which was in contravention of s. 99 
of the Transfer of Property Act (lY of 1882), 
were not applications “in accordance with law” 
within the meaning of Art. 179 (4) of Sch. II of 
the Limitation Act Chattar v. Newal Singft. 

LI. L. R. 12 All. 64 

10. — Art. 17^— Formal defect in application for 
execution — Application not in accordance with 
s. 235 (/) of the Giril Procedure Code.'] On an ap- 
plication for execution of a decree, it appeared that 
the only previous application for execution whicB 
had been made within a period of three years had: 
been defective, by reason of its nob containing thO' 
particulars required byCivil Procedure Code. s. 235 
(/) and had been returned for amendment, but 
had nob been amended : — Held, that the present 
application was nob barred by limitation. Rama 
^lVarada, 

[I. L. R. 16 Mad. 142 

(4) STEP IN AID OP EXECUriON. 

11. — Art. 179, cl. 4. — Application to execute 
decree-- Application for sale of property under 
attachment.] The application contemplated by 
Art. 179 of Sch. II of the Limitation Act, and 
described as *' an application for the execution of 
a decree or order of any Civil Court, xc., &o is 
an application within the terms of s. 235 of the 
Civil Procedure Code, that is to say. an application 
setting the Court in motion bo execute a decree in 
any manner set out in the last column of the form . 
prescribed ; but. having so set the Court in motion, 
any farther application, during the continuance 
of the same proceeding, is an application to take.- 
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some step in of execution within the terms of 
cl. 4 in the last colum i of Art. 179 of the Limita- 
tion Act. An application, therefore, for the sale 
of property under attachment, is an application 
merely in aid of an execution then proceeding. 
CHOWDHiiY Pauoosh 1\AM Das i \ Kali Puddo 
Banekjbe. 

[I, L. R. 17 Calc. 53 

12, — Art. 179, cl. 4. — Suit to ftet aside order in 
cl claim case - Ejieeution of decree — Application in 
continuation of a preoiomc appliration for execu- 
tion Clause 4, Art. 179. Sch. II of the Limita- 
tion Act. 1877, does not include a suit to set aside 
an order passed in a (dai 'J case. R and L obtained 
a decree against .5 on the 7th March 1881, and in 
execution of that decree certain property belong- 
ing to B was attached on the llth June 1833. 
Thereupon a claim was made to the attached pro- 
perty by third parties, and a two- thirls share 
therein was released by the Court executing the 
decree. On the 22nd March 1884 R and L insti- 
tuted a suit for a declaration that the entire 
property was liable to be sold under their decree, 
and obtained a decree on the 29th March 1886. 
This decree was reversed by tlie lower Appellate 
Court which upheld the order releasing a two- 
thirds share of the property, and on 22nd July 
1887 the High Court affirmed the decree of the 
lower Appellate Court. On the loth August 1887 
R and L applied for execution of their decree in i 
respect of the remaining one-third share B ob- 
jected that the application was barred : — Held, 
that the apnlication of the loth August 1888 was 
not a continuation of the application of the llth 
June 1883; Ptjaroo TuJiorUdarinee v. Nazir Hos- 
sem, 23 W. R. 183; Issuree Bassee v. Ahdul Khalalc, 

1. L. E. 4 Calc. 415; Chandra Prodlian v. Gopi 
Afohmi Shalia. I. L. R. 14 Calc, oi-'o ; and Paras 
RaniY. Gardner. I. L. R. I AH. 855. distinguish- 
ed. Held, also, that the institution of the suit on 
the 22ud March 1884, and the appeal to the High 
Court from the decree of the lower Appellate 
Court, were not steps in aid of execution. Ahibar 
Oazee v. Blbee Nnfeezun, 8 W. R. 99. distinguished, 
Rag-hunanddn Pershad r. Bhugoo Lall. 

[1. L. R. 17 Calc. 268 

13. — Art. 179, cl. A- — Application for execu- 
tion not in accordance laith law ^^—Step in aid 
of execution— Subsequent appJieatioii for execution 
— Objection to the qyrevious application — Estoppel 
— Bes judicata, j An application for partial exe- 
cution of a decree, though not “in accordance 
with law,” is a step in aid of ex^^cution, as con- 
templated by cl. 4, Art. 179, Sch. II of the Limita- 
tion Act (XV of 1877). A judgment-debtor, who 
did not appeal against a previous order for execu- 
tion of a portion of the decree, and who did not 
dispute the validity of such order, caunot. in the 
matter of a subsequent application for execution 
of the remaining pordon of the decree, contend 
that the first application was not “ in accordance 
with law,” and that the subsequent application 
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being preheated after the lapse of three years- 
from the date of the decree was barred by limita- 
tion. Dalichand Bhudar 0 Bai Shiykor. 

[1. L. R. 15 Bom.^2 

Kalidas Manohand V . Varjivan Rangji. 

[I. L. R. 15 Bom. 245 

14. — Art. 179, cl. 4. — Verbal application for 
the sale of attached property An application to 
the Court co order the sale of property which has 
been attached, is an application t > take some steps- 
in aid of execution; and as the Civil Procedure 
Code does not require a formal appdearion, it is 
immaterial whether the applicat.iou be a verbal 
one or in writing. Anihica Pershad Singh v. 
Surdhari Lai. I. L, R. 10 Calc. 851, followed. 
AlAifEKlLAL JaGJIVAIT V. NaSIA RaDDOA. 

[I. L. R. 15 Bom. 405 

15. — Art. 179, cl. 4. — Application by decree- 
holder under Gieil Procedure Code, s 258, to enter 
■up payment made under decree.] The expression 
“.step in aid of execution” iu Act XV of 1877, 
Sch. II, Art. 179, cl. 4, was intruded to cover any 
application made acconliug to law in furtherance 
of the execution-proceedings under a decree. It 
includes applications made by a decree-holder 
under s. 258 of the Civil Procedure Code to enter 
up part satisfaction of the decree. Per Mahmood, 
j. — Provided that the payment asserted iu the 
application was actually ma<ie. Sujan Singh 
V. Hiba Singh. 

[I. L. R. 12 All. 399 

16. — Art. 179, cl 4. — Applicatioyi by tramferec 
of decree for sale of hypothecated property -Non- 
registration of deed of assig nment — Gicil Proce- 
dure Gode, s, 232.] On the 13th November iSSfi 
the assignee of a decree for sale, "f h> pothecated 
property applied, under s. 232 of the Civil Proce- 
dure Code, for execution of the decree, but, ob- 
jection being raised that the deed of assignment 
had not been registered, subsequently applied for 
the ivturu of the deed that it might be regis- 
tered, and it was returned accordingly. Tlte deed 
was afterwards duly registered. The next ap- 
plication for execution of the decree was made 
on the 26th April 1888: — Held (i) that the deed 
of assignment was not a document which com- 
prised immoveable property within the meaning 
of s. 49 of the Registration Act (III of 1877), a. 
decree for sale not being immoveable property as 
defined in s. 3 ; ^ii) that consequently, although 
the assignee might not, under the latter portion 
of s. 49, use the deed for the pui'p>se of proving 
his title, there was no provi-si-m in the Act spying 
that be should not take title under the deed ; 
(iii) that the position of tlie assignee when he 
made his appP cation on the 10th November 1886 
was that he was unable to prove that there was a 
title by assignment in himself ; (iv) that the 
subsequent registration cured the absence of re- 
gistration on the iSth November 1886, and unden 
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s. 47 of the Reiristration Act, the document there- 
upon had full effect, and related back to its exe- 
cution ; (v) that the application of the 15th Nov- 
venpber 1886 was a step in aid of execution of the 
decree within the meaning- of Art. 179. cl. 4 of 
Sch. II of the Limitation Act (XV of 1877). and 
that the application of the 25th April 1888 was 
within time. Abdul Majid u. Muhammad Faiz- 

ULLAH. 

[I. L. R. 13 All. 89 

17. — Art. 179, cl. 4.— 0Svil Procedure Code, 
e. 206 — Applicatuni to bring dee^’ee into conform- 
ity lolth judgmmt,~\ The granting of an applica- 
tion under R. 206 of the Civil Procedure Co eto 
bring a decree into conformity with the judgment 
does not form the starting point of a fresh period 
of limitation in favour of the decree-holder ; nor 
is such an application a step in aid of execu- 
tion ” within the meaning of Art. 179, Sch, II 
of the Limitation Act (XV” of 1877). Klehen 
Suhai V, The Collector of Allahabad, 1. L R. 4 
All. 137, distinguished. Kallu Rai u. Fahiman. 

[I. L, R. 13 All. 124 

18 —Art. 179, cl. 4. — Application by decree- 
holder for leane to bid at sale.'] The makiug of 
an application by the decree- holder for leave to 
bid at the sale in execution of his decree is *• a 
step in aid of execution’^ within the meaning of 
cl. 4, Art. 179, Sob. H of the Limitation Act (XV 
of 1877). Ran'si v. Sikree Mal. 

[I. L. R. 13 All. 211 

19. — Art. 179, cl. 4. — Application dismissed 
for non-payment of processfees.] A decree was 
passed in 1884 against the Valiya Rajah of Chira- 
kal Kovilagom. since deceased. In 1886 the decree- 
holder made an application in execution for the 
attachment of a ju<lgment-debt, but he did not 
pay the process charges, and the application was 
dismissed on that ground : — Held, that that appli- 
cation was a step in aid of execution within the 
meaning of Limitation Act. Sch. II, Art. 179. 
Kerala Varma Valiya Rajah v. Shangaram. 

[I. L. R. 16 Mad. 452 

20. — Art. 179, q\. 4, — Application for trayu- 
muslo7i of dec7-ce.] On the 2nd March 1887 5 
obtained a mortgage-decree against Pin the Court 
of the Munsif of Hajipore. On the 9fch Septem- 
ber 1887 5 applied for execution, and on the 7th 
November 1887 the mortgaged property was sold 
by the Hajipore Court. Ou appeal, on the 2nd 
September 1890, the High Court set a^^ide the sale 
on the ground of want of jurisdiction. There- 
upon, on the 6th September 1890, 5 applied to the 
Hajipore Court to transfer the decree for execu- 
tion to the Munsif ’s Court at Muzaffarpore. On 
the 19th December 1890 jS applied for execution 
to the Muzaffarpore Court A, who had mean- 
while purchased the mortgaged property f rom P, 
objected that the application was barred : 

that the application was not barred, as the ap- 
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plication of the 6th September 1890 was a step in 
aid of execution. NUniony Singh Deo v. Blressur 
Danerjee. I, L. R. 16 Calc, 744, distinguished ; 
Latehman Pundcli v Maddan Moliun Shye. I. L. R. 
6 Calc. 515, referred to. Rajbullubh Sahai 
r. Joy Kishen Pershad alias Joy Lal, 

[I. L. R. 20 OalG. 29 

21. — Art. 179, ol. 4. —AppHoa.tion by decree- 
holder to release portion of property from attach- 
ment and hare case struch off the file,] In execu- 
tion of a decree certain property n as attached, 
and the sale-proclamation issued and served. 
Prior to the sale the decree-holder applied to the 
Court executing the decree to release a portion of 
the property from attachment, and stating that 
he had at the r* quest of the ju Igraent-debtor 
decided not to proceed with the sale asked that 
the sale might be postnoned, and the case struck 
off the file- the artachmenn, so far as the re- 
mainder of the property was concerned, being 
maintained. The application was acceded to 
and the case struck off the file. Ou a subse- 
quent application to execute the decree, held, 
that the above application was not ari application 
to take some step in aid of execution of the de- 
cree within the meaning of cl 4. Art. 179 of Sch. 
II of the Limitation Act of 1877, as it had rather 
the effect of temporarily retarding the execution, 
and that the application to continue the attach- 
ment under the circumstances of the case, even 
supposing it to have been a sub.stautive applica- 
tion apart from the other prayers coupled with it, 
had merely the effect of leaving things precisely 
where they were, and did not advance the execu- 
tion in any respect whatsoever. Abdul Hossein 
t\ Fazilun. 

[I. L. R. 20 Calc. 255 

22. — Art. 179, cl. 4. — Application to record 
certifioate of paymemt by judgment-debtor in part 
satisfaction —('i ell Procedure Code. s. 258 ] An 
application made by some of the judgment-debtors 
(and signed by the decree-holder) to have certain 
payments, which were ra-uie out of Court, certi- 
fied under s. 258 of the Civil Procedure Code, and 
that time be allowed to pay the balance of the 
decree, the attachment put upon their property 
continuing, is '■ a step in aid of execution ” such 
as will keep the decree alive within the meaning 
of the Limitation Act, Art. 179, cl. 4. Wasi Imam 
V. PooNiT Singh. 

[1. L. R. 20 Calc. 696 

23. — Art 179, cl. 4. — Application by decree- 
holdcr for rejection of petition of jndyment-dehtov 
objecting to sale, and for confirniaiion of sale,] 
An applicat’on by a decree-holder, praying that a 
petition of the judgment-debtor to set aside the 
sale of property belonging to him should be re- 
jected an<l the sale be confirmed, is an application 
failing within the meaning of Art. 179. cl. 4. of 
Sch II of the • imitation Act XV of 1877, An 
application for exHcutiou of the decree made 
within thiee years from such a former application 
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is not barred. Kevoal Ram v Khadhn Hnsain^ 
I. L. R 6 All, 576, followed. Gobind Pershad 
alias Gobind Lal v. Rung Lal. 

[I. L. R. 21 Gale. 23 

(5) NOTICE OF EXECUTION. 

24. — Art. 179, Ol. 5. — C/vll Proeednre Code, 
1SS2, s, 2-lS -jVotiee of valid or invalid applied- 
twn.~\ The iRSuino: of a notice under s. 248 of the 
Code of Civil Procedure gives a fresh, startinsr 
point for limitation under Art. 179, cl. 5 of 
Sch. II of the Limitation Act. 1877. wher.her such 
notice is issued on a valid or on an invalid appli- 
cation for execution. Dhonkal Singh v. Phak- 
KAR Singh. 

[I. L. R. 15 All. 84 

(6) ORDER FOR PAYMENT AT SPECIFIED 
DATE. 

25. — Art. 179, cl. 6.— Decree foj’ periodical 
paijments.] If it can be gathered from a decree 
that payments are directe 1 to be made on dates 
or at periods which are sufficiently indicate! by 
the terms of the decree the requirement of Limi- 
tation Act, J^ch. II, Art. 179, cl, 6, are satisfied. 
Kaveri V, Venkamma. 

[I. L. R. 14 Mad. 396 

26. — Art. 179. cl. 6. — Decree pai/adle hy instal- 
ments — Waiver ly decree-holder— Payment out of 
Court - Civil Procedure Code, s. 258.] An applica- 
tion for executioQ of a decree payable by instal- 
ments was resisted by the judgment-ilebtor as 
barred by limitation on the ground that nothing 
had been pai i under the decree, and that the appli- 
cation was made more than three y^-ars after the 
first instalment fell due. The decree-holder plead- 
ed that he had waived the default in payment of 
the first instalment by accepting such payment 
shortly afterwards, and that the application was 
in time, having been made within three years 
from the date when the second instalment was 
due: — Held, that the decree-holder could not raise 
this plea, as the payment in question had not 
been certified to the Court exe'mting the decree, 
and therefore could not. under s 258 of the Civil 
Procedure Code, be recognized. Sham Lal v. 
Kanahia Lal. I. L. 11. 4 All. 816, and Zahnr Husain 
V. Dahhtaiaar, I. L. R. 7 All. 817, not followed. 
Mitthu Lal v. Khairati Lal. 

[I. L. R. 12 All. 569 

27. — Art. 179, cl 6. — Decree for redumption — 
Decree not specifying result of non-pay munt of 
mortgage deht wirltin the time preserihed thereby 
for payment.'] Where a decree for re iemption of 
a mortgage stated that the amount due under the 
mortgage should be pai<i within four months, 
but omitted to state what the result would be if 
the mortgage-debc was not so paid : — Held, that 
it was competent to the decree-holder to execute 
such a decree at any time within the period of 
limitation prescribed by Art. 179. ftch. II of Act XV 
of 1877. Bandhu Bhagat v, Muhammad Taqi. 

[I. L. R. 14 All. 350 
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28. — Art. 179, cl. 6. — D/fault in payment of 
instalments — Rlgltt of decree-holder to waive his 
right to execute entire decree — Waivei^ A 
decree dated the 18th July 1888. wbich wa^made 
against D and K in terms of a snlehnamah filed 
by them, directed payment by instalments in the 
month of Choitro (Vilaifcy year) each year, with 
a proviso that if default was made in the pay- 
ment of any instalment, then, without waiting 
for default in other instalments, the decree-holder 
should be at liberty to take out execution and 
realis-^ the whole amount of the histhandi with, 
interest. D admittedly paid the iustahnents due 
from him up to Ohoitro 1292 (March-April 1885) 
and a portion of that due in Ohoitro 1298 (March- 
April 1S86), and K admittedly paid those due 
from him up to Ohoitro 1298 ( .Uarch- April 1886), 
and although in theapplicat on fo'* execution pay- 
ments made subsequent to these dates were alleged 
by the decree-h dders to have been made, both 
lower Courts found such payments not to have 
bsen proved. On the 1st September 1890 more 
than tliree years after the default male by D in. 
Ohoitro 1296 (March-April 1886) and that made 
by K in Ohoitro 1294 (March-Auril 1887). the 
decree-holder applied for execution of the whole 
ilecree with interest after deduction of all instal- 
ments alleged by them to hnve been naid. On 
second appeal before the High Court it was con- 
tended that although the applicatit^n to execute 
the entire decree was barred, yet as the proviso 
was for the benefit of the decree-holders they 
were competent to waive it and claim execution 
in respect of the instalments tliat fell due with- 
in thr^e years before the date of their application 
for ex-^entiou : — Held, that this was not the case 
made out in the Courts below ; and further, that 
the proviso cou d not be said to be waived, as 
there had been no acceptance of payment subse- 
quent to the first default, nor a mere abstinence 
on the part of the decree-holder from seeking 
the benf^fit of the proviso, but, on the contrary, 
there had been an affirmative .act done by him 
showing that he did not waive the benefit of the 
proviso but claimed to exocii e the entire decree. 
Hon Moknn Roy v. Burg a Churn, Gooee, I. L. R. 
15 Caic. 502. referre i t >. BiR Narain Panda 
■V. Darpa Narain Prodhan. 

[I. L. R. 20 Calc. 74 

29. — Ax't. 179, cl. 6. — Decree payable hy in- 
stalments — Default in vayment of first instal ment 
— Right of waiver of default —Payment not certijied 
to C'uu rt —Cldl Procedure Code. ( .4/;^ VII [ of I 859), 
s. 206 (4/iC XIV of 1882). s. 258.] A decree 
dated 22n<l Gheyt 1295 (18th Aoril 1882) provided 
••that the defendants do pay the decretal money 
as per instalments giveu below, otherwise the 
plaintiff will have the power to cancel the instal- 
ments and realize the entire amount.” The first 
instalment was made piyable on 80th Cheyt 1295 
(26th April 188-^). and the other six instalments 
on the 80th of the months ot Magh and Bysack 
in the three following years. In an application 
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made on 9tb Febmary 1892 for execution of the 
decree, the decree-holder stated than only the first 
instajfflent had been paid, and asked for execu- 
tion for the amount remaining due under the de- 
cree, and the judgment-debtors denied having 
paid any of the instalments : — Meld, that the 
clause in the decree to the effect that ()U u( n pay- 
ment of an instalment by the sjiecified date it 
should be in the power of the decree-holder to 
realize the full amount, w'as not intended to give 
him the option of waiving the default if he 
pleased, but that it implied nothing more than 
the usual condition that on non-pa} ment of an 
instalment the whole decretal amount w’ould be- 
come exigible ; if. therefore, the first ins alment 
had net been paid, the application lor execution, 
not having been made within three years from the 
date when the wdiole amount became due, was 
barred by Art. 179 of Soh. II of the Limitation 
Act. (Ohandra Ktmal Daf; v. i?/VArAvv?;rrec Has-sda. 
13 C. L. R. 243, dissented from) ; and the case was 
remanded for final decision of the question 
whether or not payment of the first instalment 
had been made. Chenihasli Shalta v. Sridam Mem- 
dal, j. L. R. 5 Calc. 97 ; Ahmutullah JDalal y,£ally 
Chmt Mittev, I. L. R. 7 Calc. 66; Niimadlaib 
OkuekerhiLtty v. Jlamsodoy Chose, I. L. li. 9 Calc. 
867 ; Judistir Patro v. Kohln Chandra Kluda, 

13 Calc. 73; Pam Culpo Mhattacharji v. Pam 
Chunder Showe. I. L. R. 14 Calc. 352 ; 3Io)i Moluni 
Ploy V. Dnrga Churn Gooee, I. L. U. 16 Calc. 602, 
and B\v Naraln Panda v. Barpa yarahi Prvdluin. 
I. L. R. 20 Calc 74. referred to. HeUl. further, 
that although under the provisions of s. 258 of 
the Civil Procedure Code the payment in question, 
if made, could not be recognised as a payment or 
adjustment of the decree, yet it was competent 
to the decree-holder to prove such p‘iymeut for the 
purpose of showing that the executiou of tne 
decree was nob barred. There is no material 
difference in this respect between s. 258 of the 
Civil Procedure Code (Act XIV of 1882), and 
s. 206 of the old Code (Act Vi II of 1859) on which 
the case of Fakir Chand Bose v. Mada7i Midian 
Ghose, 4 B. L. R, F. B. 180. was dee ded. Hurei 
Pershad Cbowdhry V . Nasib Singh. 

[I. L. R. 21 Calc. 542 

(7) JOINT DEGREE. 

{a) Joint Decrre-holders. 

30.— Art 179, and ss. 7, S.—Clril Procedure 
Code, 1882, 231. 258 — BhaMHty of—’Miriority 

— Execution of decreed] A member of an un- 
divided Hindu family and his two minor brothers 
(who sued by him as their next friend) brought 
a suit for partition of family property against 
their father, and joined as defendants ct^rnain 
persons who w'ere in possession of part of the 
property under alienations made by the father 
but alleged in the plaint bo be invalid as agaifist 
the family. In 1875 a decree was pa'^sed in favour 
of the plaintiffs in the above suit. No application 
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for the execution of the decree was made by 
either the first or second plaintiff; but the third 
plaintiff, having attained his majority in June 
1881, applied for execution in April 1884: his 
application was opposed by two of the defendants. 
The District Judge made an order granting his 
application Jn respect of the one quarter share to 
which he was declared to be entitled under the 
decree: — Meld, that the order of the District 
Judge was wrong. 'Ihe decree was not one 
•’ passed severally in favour of more persons than 
one distinguishing portion.s of the subject-matter 
as payable or deliverable to each ” ; and as neither 
s. 7 nor s. 8 of the Limitation Act was applicable 
to the case, the application was barred by limita- 
tion under Art. 179 of the Limitation Act. Seshan 
V. Rajagopala. Rajagopala z\ Seshan. 

c [I. L. R. 13 Mad. 236 

31. — Art. 179. — Ciril Procedure Code, ss. 231, 
232 — Ass2y7i7ne7it of decree by operatio7i of law — 
Application for execution of decree.] A Hindu 
obtained in 1878 a decree for partition of certain 
property and applied in 1888 to have it executed. 
It appeared that the deciee-holder’s .son, having 
obtained a ainsb him in 1881 a decree for a share 
of whatever he should acquire under the decree- 
of 1878, had applied for execution of the last- 
mentioned decree ; and reliance was now placed 
on that application to save the btir of limitation : — 
Meld that, assuming the decree of 1881 had 
effe'ded an assignment by operation of law of the- 
decree of 1878, the father aud sou were nob joint 
decree-holders within the meauing of Civil Pro- 
cedure Code, H. 231. and the father’s application 
for execution was barred by lim tation. Uama- 
SAMI V. ANDA PILLAI. 

[I. L. R. 13 Mad. 347 

This decision was set aside on review, and it 
was held on the facts as bheu presented to the 
Court that the decree was not a joint decree, and 
that no question therefore arose as to the effect 
of Fxpl. I bo Art. 179 of the Limitation Act. 
Ramasami V. Anda Pillai. 

[I. L. R. 14 Mad. 252 

, Art. 180 — ExecuUo7i of decree — Order of 

Her Majesty in, Guu7iGil—Reoii'or — Cioil Proce- 
diire Code {Act XI of 1882). ss. 230, 24S — Bes 
judicata,] A decree was obtained against the 
judgment-debtor in the Ziilah Court in 1860, 
which was reversed by the High Court, but was 
restored on appeal to Her Majesty iu Council on 
the 22nd May 1872 'I'his decree was assigned to 
the present decree-holders on the 10th April 1873. 
Between the 27bh November 1872 and 10th April 
188) various applications for execution of the 
Order iu Council were made, attachmeut processes 
issued, and proceedings struck off. In 1880 the 
decree-holders brought a suit to establish the right 
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of the judg-ment-debtor to a bond in favonr of the 
latter for a certain sum of money, and on the 
16th March 1881 they obtained a decree which 
was upheld by the High Court on the 20th March 
1882- After this decree, between the lOth February 
18SH and the lOth April 18<‘^6. a number of appli- 
cations were made for execution, which were 
struck of. Another application was made on the 
25tb July 1 887 for execution. On the 28th Octo- 
ber 1887 the judgment-debtor filed an objection 
on the ground that the decree was barred. On the 
20th December 1887 the objection was overruled 
and execution issued, but the proceedings were 
struck off on the 28tb March 1888 Then, after 
another application had been m de on the 28th 
September 1888. the present application was made 
on the 19tb November I89(i. when the judgment- 
debtor filed an objection on the ground that the 
decree of which execution was sought urns barred 
by the law of limitation : — Held, that the decree 
which was sought to be enforced was an “ Order 
of Her BTajesty in Council within the meaning 
of Art. ISO of the Limitation Act. Lucliinun 
Per sad, Sing y. Klshnn Per sad S^lng, I. L R. 8 
Ca’c 218 : iO C. L. R. 426 ; and Pitts v La Fon- 
taine, L. R 6 App. Ca^. 482. approved. Article 180 
is independent of s. 280 of the Code of Civil Pro- 
cedure. Section 2.S0 has no application to decrees 
made by the High Court in the exercise of its 
ordinary original civil jurisdiction. In Art. 180, 
Orders in Council stand in the same category as 
decrees of Courts establi.shed by Royal Charter 
in the exercise of such jurisdic ion. Execution 
of the decree therefore was not barred by s. 230 
of the Cotie. Mayalhai Premhhal v. Triilim' a, 71- 
das Jagjirandas. I. L R. 6 Bom 2.58. and Qaiipathl 
V. Balsimdai'a, I L, R 7 Mad. 646, referred to. 
In Art. 180 of the Limitation Act the term 
‘ revived ’ mu ^’t be rea l in one and the same sense 
in connection with the High Court decrees and 
Orders in Council, and not distribixtively. Follow- 
ing the interuretation of revivor in Ansliootosh 
Putt V Doorga Gharan Ghatterjee, I. L. R. 6 Calc. 
604: 8 C. L R. 23; there having been in the 
present case an order for execurion of the decree 
made after notice to the judgment-debtor, there 
was such a revivor as prevented the execution of 
the decree from being barred by Art 180. Held, 
also, that the objection of the judgment-debtor 
was Q'es judicata, d'be same contention was raised 
in the former application and overruled by the 
judgment of the Subordinate Judge, dated the 
20th December 1887. Futteh Narain Chow- 
DHRY V, ChUJ^DKABATI CHOWDHRAIN. 

[I. L. R, 20 Calc. 561 

LIQUIDATOR. 

See Cases under Company— Winding 
UP — Duties and Powers of 
Liquidators. 

See Company— Winding up— General 
Cases. 

[I. L. R. 15 Mad. 97 


LIQUIDATOR — concluded, 

, Official Liquidator, assignment of 

lease by— 

See Landlord and Tenant— Liability 
FOR Rent. 

[I. L. R. 14 All. 176^ 

, Suit by— ^ 

See Company — Articles op Associa- 
tion and Liability of Share- 
holders. 

[I. L. R. 17 Bom. 469, 472' 

LIS PENDENS. 

1. — Purchase h^j mortgagee at sale iai ea^e- 

cutumof decree of progoertg u'ith several mortgages- 
on It — Purchases before a7i(i during mortgaged s suit, 
and after decree therein how affected bij ?Y.] 'J'he 
plaintiff in this sii’t had succeeded to four, out of 
five, mortgages, sub.'^eqnent to his own. which had 
been executed before a decree obtained by a mort- 
gagee This decree had been purchased by the first 
defendant, who also bought the property at the 
execution -sale. The plaintiff had also succeeded 
to several mortgages executed pending the suit in 
wdiich the decree was made: — that a dis- 
tinction must be made in resnect of wbefclier the- 
mortgages so transfer? ed to the plaintiff had been 
executed before or after the bringing of the above 
suit. As regards tlie mortgages executed before 
it, the plaintiff, not having bef-^n a party to that 
suit, was entitled to redeem the first defendant 
who was purchaser of the decree. As reganls the 
mortgages executed after that suit was brought, 
the plaintiff was bound by the decree, and his 
interest in the mortgage.s, transferred i)endeiito 
llte. passed to the purchaser. On the other hand, 
persons who have taken tran.sfers of property 
subject to a mortgage cannot be bouiui by pro-- 
ceedings in a sub.sequent suit, between the prior 
mortgagee and the mortgagor, to which they have 
not been made parties. XJmes Chunder Sircar 
r. Zabur Fatima. 

[I. L. R. 18 Calc 164 
[L. R. 17 I. A. 20L 

2. — Suit resulting in gorocecdlngs unexpected 
from its 7i(it7(ve and the red Irf sought — Possibility 
of appeal — Goinpromiso of suit — Bona fide pum* 
chaser without notice — Estoppel,)^ The plaintiffs, 
in execution of decree against the estate of the- 
deceased husband of A. attached among others 
certain properties as to which A put in a petition 
of objections on 1 1th July 1872, claiming them as 
her own by right of purchase from her husband 
in lien of her dower, and her claim was allowed, . 
and the properties released from attachment on 
20th December 1872. Subsequently in May 1373, 
A mortgaged the properties to R. An appeal was 
preferred (but whether before or after the mort- 
gage to R was not clear) against the order of 28bh 
December 1872, and the appeal was, on 30th May 
1874, settled by a compromise between the plain- 
tiffs and 4. by which among other conditions time 
was granted to A to pay off the decree, and a 12- 
anna share of the propertie.s claimed was released 
from attachment, the attachment being continued 
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XIS PENDENS 

agaiust the other 4-aima share: the 

Court was simply that - the case be struck ofi. 

The decree not being satisfied. _ the plamufts 
out execution, and the properties "P 7°^ 

sale and purchased bj the plaintiffs ^ on 27th 
Eo-rember ISS’i. Sub3eq.ueutly in execution of the 
decre« held against A. the properties were again 
put up for sale and purchased by i? on 14th 
ber 18S4. lu a suit against R and A for deelaia- 
tion of the plaintiff’s title and for Po;s®^iou of 
the properties th.at the order of t^e Court 

and the^^ compromise in the claim suit were not 
such proceedings as from the nature of t 
and the relief praved R could have expected would 
Result and thlt was therefore « 'ey 

them as a purchaser 

clra Glme v. Rnl Cluaid 

and Kom>im,inh.^,i Bihee v Rilmtua I. b. IC 
8 Calc.79. referred t^-.-Semhie .-Neither the possi- 
bilitv of au appeal iior the consent decree were 
proceediires bv^ which R ns a purchaser pendente 
would be bouu.i. Held also that, under the 
oircumstanoes. It had a good 

mortgairee and auction- purchaser without notice, 
rnd Uiat the plaintiffs were PP®'' 

rf n!f I. iTl ctlc oi": Allowed. 
KisHORY^'koHUN Rot r. Mahomed Mdjaffar 

HOSSEIN. ^ .^g jg3 

Q,-Tmnnfe,-ofPeopcHy Aei, e. o-2-MoHgage ^ 

-Of the three owners of certain properties, 
executed a mortgage of their interest m '^®“®“' 
her 1872. In 1879 a creditor of the three obtained 
a moue?-d.-oree against them, ami, in execution, 
attached intee alia, the properties .subject to the 
mortea^k In July 1 880 the mortgagee intervened 
rexkcution. and au order having been made 
directing that the property be sold ” 

■mortirage lieu, filed a suit upon his 
The property was brought to sale ®f®® 

•the money-decree in November 1830, and the 
defeiXnt became the purchaser. The mortgagee 

obtained n decree ill the following February, and 

Girmortgaged property was sold in execution m 
m" “h 1884°and was purchase 1 by o- who assign 

,ed his interest to the plaintiff -.—Held, that ine 
defendant’s purcb.ase dootime 

of lUpeiidenn. Koxhi Uuah -s. Amed. 

[I. L. R. 14 Mad. 491 

A -Tranter of Property Act, ss. 52, 53-0»- 
tribution, suit for.-] Two properties, 
belonging to different owners, were 
under a ioint bond for the same debt. The mort 
e-acree pnt his bond in suit. and. bavin? obtained 
a decree, caused property A ‘'''^® 
of which proved more than sufficient to J'^® 

whole mort<rage-debt. Before such sale, however, 
X bad in esecutiou of a simple money-decree, 
feitred a share in property A X/fXt" ^0 
sued for contribution from property B. in that. 8® 
lat as his share in property A went, he had satis- 
fied the mortgage-debt, and ultimately obtained a 
decree in his favour ; but, duriug the pendency 0 
that litigation, property B had been transferred 


LIS PENDEN3— 

to F — PeU. that E must take the property sub- 
ject to A'2 right to contribution from it lujespe^b 
of the loss of his share in property A. Baldeo 
Sahai r. Baij Nath. ^ ^ 

list of candidates at municipal 

ELECTION. 

,S,v Calcutta Municipal Consolida- 
e TICK Act, s 31. 

[I. L. H. 19 Calc. 192 195, note, 198 

LOAN. 

See CoNTEACT— Conditions Precedent. 

I [I. L. R. 14 Bom. 498 

i LOCAL government. 
j , Order of— 

1 See Small Cause Court, '^^ofussil— 

1 Jurisdiction — Municipal ias. 

[I. L R 13 Mad. 78 

I Sec Bench of Magistrates. 

1 [L L. R. 16 Mad. 410 

[I. L R. 20 Calc. 870 


Rules made by. 

See Rules Made under Acts. 

[I. L R. 15 Bom. 322 
[I. L. R. 12 All. 564 

local investigation. 

See Special appeal— Other Errors 
OF LAW OR Procedure— Local 
Investigation. 

[I. L. R. 21 Calo. 504 

-,Giul Procedure Code, .sl ^ 92 -Reference to a 
1 The local invesn^aticn referred 
to iu Civil Proiedure Code, s 392, presupposes the 
exi.tenoe on the record of independent evidence 
which requires to be elucidated, and that seotiou 
does nob autliorite a Court to delegate to a Gom- 
Siouer the trial of any material issue which 

it is bound to try. Sangili v. Mookan, 

[I. L. R. 16 Mad. 350 

lunatic. 

See Principal and Agent-Author- 
ity of Agents. 

[I. L. R. 15 Bom. 177 

l._Siuf by an unadjudged lunatic by the Agent 
of the Court of Wards as guardian— Autlun ity of 
Ap Pnurf of Wards -^^tidras Regulation V of 
%flmn.fs of lunatics snbjeet to Mofusnl Courts 
—Aet XXXV of W^^—Gode ofGivil Proeediire, 
s 464.1 A Jain, who was subject: to the Aliy a- 
santana law, made a will, whereby he disposed of 
thf properry of his family in favour of certain 
persrsfaud died. The plaintiff a female was 
the sole surviving member of the testators 
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family, but ife was admitted that she was, and 
for more than fifty years had been, a lunatic, 
thousrh she had not been declared to be so under 
Act XXXV of 1858: it appeared that her lunacy 
was not congenital. She sued, by the Collector 
of South Canara, the Agent for the Court of 
Wtxxds :—I{dd (1) that the plaintiff was not ex- 
cluded from inheritance by reason of lunacy un* 
der Aliyasantaua law, and the will, in favour of 
the defendants, was invalid ; (2) that the Court of 
Wards had power to take cognizance 'of the plain- 
tiff’s case under Madras Regulation Y of 1804; (3) 
that although the Court of Wards should ordinari- 
ly obtain a declaration under Act XXXV of 1858 in 
cases where the lunacy of a ward is open to 
question, their failure to do so in the present case 
was not fatal to the suit : (4) that Civil Proce- 
dure Code, s. 464, was accordingly applicable to 
the case ; (5) that the appointment of the Collec- 
tor, as guardian to the plaintiff, was legal and 
valid. In deciding what was the extent of the 
property which the plaintiff was entitled to in- 
herit nnder the above rulings, certain documents 
adduced as evidencing partition of the family pro- 
perty were held to evidence merely arrangements 
for separate enjoyment. Sanku r. Puttamma. 

[I. L, R. 14 Mad. 289 

2. — Defendant a lunatic hut not adjudicated a 
lunatic — Gode of Civil Procedure (Mcf XIV of 
1882) 55 . 443, 4G3— Mci XXXV of — Practice 
— Appointment of a guardian ad litem hy the 
Court.’] Although s. 44S of the Code of Civil 
Procedure (Act XIV of 1882) read with s. 463 does 
not oblige a Court to appoint a guardian ad. litem 
for a defendant of unsound mind, except where 
he has been adjudged to be of unsound mind 
under Act XXXV of 1858; still upon general 
principles and in conformity wdfch the practice 
of the Court of Chancery, the Court should assign 
a guardian ad litem for the defendant if it finds, 
on inquiry, that he is of unsound mind so as to 
be unfit to defend the suit. Venkatramaxa 
P iAMBHAT V. TiMAPPA DeVAPPA. 

[I, L. R. 16 Bom. 132 

3. Act XXXV of 1858, 55. 2, 7, 0, 10, 23— 
Guardian of lunatie — The legal heir ” — Wife of 
lunatic — Alaliomedan laio—Shda sect.] One AX S, 
a Shia Mahomedan, was formally adjudged a 
lunatic under the provisions of Act XXXV of 
1868, At the time of this adjudication 31 S had 
a wife, Z, who had had one child by him, hut 
that child had died previously to 31 8 being ad- 
judged a lunatic ; it did not, however’, appear that 
there was any reason precluding the possibility 
of further issue of the marriage : — Held by 
Mahmood, J., that under the law applicable to 
the Shia sect of Mahomedans Z was one of the 
’• legal heirs ” of 3J 8 within the meaning of s. 10 
of Act XXXV of 1868, and as such was excluded 
by the terms of the proviso to that section from 
being appointed guardian of the person of her 
lunatic husband. In cases under the Lunacy Act 
(XXXV of 1858) the High Court as a Court 
of Appeal will not take upon itself the duty of 
deciding who may be the fittest person to appoint 


LUNATIC — concluded^ 

as guardian of the person or property of a person, 
adjudged a lunatic there-under. That duty should 
rest with the Courts to which it is eot rusted by the 
Act : — Held by Kxox. J.. that upon the general 
circumstauces of the case the wife was not a fit- 
person to be appointed as guardian of the lunatic : 
sed cpucere whether she was, within the meaning 
of s. 10 of Act XXXV of 1858, '‘the legal heir 
of the lunatic, and therefore statutorily disquali- 
fied. Fazl Rab r. Khatun Bibi. 

[I. L, R. 15 All. 29 

MADRAS ABKARI ACT (MADRAS ACT 
III OF 1864). 

, s. 6. 

8 ee Damages —Suits for Damages — 
Breach ob' Contract. 

[I. L. R. 14 Mad. 82 

MADRAS ABKARI ACT (MADRAS ACT 
I OF 1866). 

, s. 28. 

8ee Attachment— Alienation during 
Attachment. 

[I, L. R. 16 Mad. 479 

MADRAS ACT, 1862— IV. 

8ce Grant — Resumption or Revoca- 
tion OF Grant. 

[I. L. R. 24 Mad. 432r 

, 1864-11. 

8co Madras Revenue Recovery Act, 

1864. 

, 1864-III. 

See Madras Abkari Act (III of 1864). 

, 1865-VII, s. 4. 

See Madras Rent Recovery Act, s. 11. 

[I.L. R. 15 Mad. 47 

, 1865-VIII. 

See Madras Rent Recovery Act. 

, 1866-1. 

See Madras Abkari Act (I of 1866). 
, 1871— III. 

See Madras Towns Improvement Act, 

1871. 

, 1873-III. 

Sea Madras Civil Courts Act, 1873, 

, 1882— V. 

See Madras Forest Act. 

, 1884—1. 

See Madras Municipal Act, 
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'MABHAS hOTl--concliLded. 

, 1884— IV. 

See Madras District Municipalities 
Act, 1881. 

, 1S84-V. 

^See Madras Local Boards Act. 

, 1887-1. 

See Landlord and Tenant — Compen- i 
sation for Improvements on j 
Land. j 

[I. L. H. 13 Mad. 454, 502 | 

, 1888-111. I 

See Madras Police Act, 1888. ! 

, 1889—1. 

Bee Madras Village Courts Act, 1839. i 

MADRAS CIVIL OOUKTS ACT (MADRAS ' 
act III OF 1873). 

, s. 12. 

Bee Valuation of Suit— Appeals. : 

[I. L. R. 15 Mad. 69 | 

Bee Valuation of Suit— Suits. i 

[I. L. R. 13 Mad. 56 
[I. L. R. 14 Mad. 183 ! 
fl. L. R. 15 Mad. 69, 501 ’ 

, s. 13. 

Bee Valuation op Suit— Appeals. 

[I. L. R. 13 Mad. 520 
[I. L. R. 14 Mad. 462 
[I. L. R. 16 Mad. 326 

Bee Valuation of Suit— Suits. 

[I. L. R. 14 Mad. 78 i 

, s. 14. 

See Appeal to Privy Council— Oases 
IN WHICH Appeal Lies oh Not— : 
Valuation of Appeal. 

[I, L. R. 15 Mad. 237 ' 

Bee Valuation op Suit— Suits. 

[I.L..R. 13 Mad. 56 | 
[I. L. R, 16 Mad. 328 j 

IMADRAS DISTRICT MUNICIPALITIES i 
ACT (MADRAS ACT IV OF 1884). ! 

S. 41. ; 

Bee Public Servant. 1 

[I, L, R. 13 Mad. 131 j 
, 83 . 49, 60. J 

See Small Cause Court, Mofussil— ;■ 
Jurisdiction— Municipal Tax. i 

[I. L. R. 13 Mad. 78 ^ 


MADRAS DISTRICT MUNICIPALITIES 

ACT (MADRAS ACT IV OF 1884)— 

1. — s. 53, and ss. 55 and QO,— Wrongful 
assessment of 'profession tax.l The Municpaiity 
at Tuticorin demauded Rs 50 as profession tax 
from the South Indian Railway Company which 
had already paid professiou tax to the Municipali- 
ty at Negapafcara. The Company complied with 
the demand under protest and sued the Mnnici- 
pality for a refund of the amount paid and obtained 
a decree: — Held, the Municipality at Tuticorin 
had no right to levy the tax on the Railway 
Company as the Company had already paid it 
ouce. and the decree directing the amount levied 
to be refunded was correct. Municipal Council 
OF Tuticoh:N V . South Indian Railway Co. 

[I. L. R. 13 Mad. 78 

2. — s. 53, and ss 55 and 60. — Profession ta(e.'\ 
The Bank of Madras carried on busiiie.ss at 
(among other places) Negapatam and Tellicherry, 
in both of which places the Madra.s District 
Municipalities Act was in force. The Bank paid 
professiou tax under that Act to the Municipality 
of Negapatam two days before it was due. The 
Municipality of Tellicherry subsequently, and 
with knowledge of the above facts, assessed the 
Bank to the same tax for the same period and 
levied the amount which was paid under protest : — 
Held, that the Bank was entitled to recover the 
amount so paid, from the Municipality of Telli- 
cherry. Sto?; A' .'—The aggregate income derived 
by the Bank from the exercise of its business 
in the separate Municipalities should regulate the 
class under which it would, be liable to taxation. 
Municipal oouncil of Tellicherry r. Bank 
OF Madras. 

[I. L. R. 15 Mad. 153 

1 — S. 103- — Attaeliment of move able property — 
Doors of house.'] The doors of a house are not 
attachable as moveable property under the Madras, 
District Municipalities Act s. 103. QuEEN-Bii- 
PRESS V . Ibrahim. 

[I. L. R. 13 Mad. 518 

2. — s. 103, and s. 110.— of house— Dis- 
traint notice.] A Municipal Council under the 
District Municipalities Act has, under s. 110, a 
power to distrain after due notice, besides that 
given by s. 103. but the property distrained must 
be that of the defaulter, and the doors of a house 
cannot be removed in execution of a warrant of 
distress. Purushottama i\ Municipal Council 
OF Bell ARY. 

[I. L. R. 14 Mad. 467 

, s. no. 

See s. 103. 

[L L. R. 14 Mad. 467 

, S. for declaration of title 

against a Miinioipaiity .] Tbe plaintiff sued a 
Municipal Council, under the Madras District 
Municipalities Act, for a declaration of title to a 
certain structure situated in the limits of the 
Municipality and of his right to put a roof over 
it. The structure was found to belong to the 
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HADRAS DISTRICT MUNICIPALITIES 
ACT (MADRAS ACT IV OF 1884:), s. 169 

— coricltided. 

plaintiff : — Held, that the Municipal Council had 
no discretion under s. 169 of the above Act to 
prevent the plaintiff from dealing- with the struc- 
ture, provided he. did not interfere with the con- 
venience of the public or with any sanitary regu- 
lations. Krishnayya •?;. Bellary Municipal 
Council. 

[I. L. R. 15>Mad. 292 

, s. 180. and s. 264 — ^liiniciiml building 

license — Building in eawe.s".'; <>f license —Beguldtion 
to demolish building — Magistrate, gnrisdiotionof.'\ 
A landowner in a Munici polity, subject to Madras 
Act IV of 1884, applied for a building license 
under s. 180 of the Act. ddie Municipality have- 
ing resolved' that a portion of the laud was 
required for widening a public lane, ordered the 
applicant to abstain from building on it, and 
granted a license for a building to be erected on 
the remaining portion. The landowner, however, 
erected a building upon the whole of the land. 
The Municipal Council then called upon her to 
demolish the building* erected ou the portion of 
the land which had not been licensed. This notice 
was not complied with. The landowner was then 
prosecuted and convicted umier ss, 180, 268 and 
264 of the Act : — Held, that neither of the above- 
mentioned orders of the .Municipal Council were 
legal, and consequently that no offence had been 
■committed by the landowner. Semhle , — Madras 
Act IV of 1884, s. 26t. do^s nob empower a Ma- 
gistrate to impose a fine prospectively in respect of 
the period during which a per.^on convicted of the 
offence of omitting to comply with a notice to exe- 
cute any work, may continue to leave such work 
■unexecuted. Quee'n-Smpress c, Veerammal. 

[I. L. R. 16 Mad. 230 

, s. 222. — Xtiiscince — Sewage ivciter.'] An 

occupier of a building who altow's sewage water 
to run into a street within the limits of a Muni- 
cipality, governed by the Madras District Muui- 
cipalicies Act, commits an offence under s. 222 of 
that Act, although the Municipality may have 
supplied no side drains in the street in question. 
Queen-Empress v, Sevudappayyau. 

[I. L. R. 15 Mad. 91 

, s, 261. — Limitation— Gontnaet Act (IX of 

1872), s. 74 — Penalty.'] The council of a Muni- 
cipality, under Madras Act IV of 18S4, entered 
into a contract for the lightingof the town where- 
by it was provided that the deposit made by the 
contractor should be forfeited ou any default made 
by him in carrying out the berms of the contract. 
One holding a decree against the contractor 
attached the amount of the deposit in the hands of 
the municipal council, but the council aubsequenb- 
ly passed a resolution in J iiiy 1688 declaring that 
the amount of the deposit had been forfeited. 
The decree-holder having purchased from the con- 
tractor his right to the money in question sued 
in 1890 to recover it from the Municipality: — 
Held (1) that the suit was not barred by the rule 


MADRAS DISTRICT MUNICIPALITIES 
AOr MADRAS ACT IV OF 1834;, s. 261 

eoneluded. 

of limitation in the Madras District Municipalities 
Act, H. 261 ; (2) that the provision for forfeiture 
I iu theconcraefc was penal and unenforceable, and 
consequently that the resolution of July iSB-^Awas 
ultra vires. Srinivasa r. Ratunasabapathi. 

[I. L. R. 16 Mad. 474 

MADRAS FOREST ACT (MADRAS ACT V 
OF 1382). 

S. 2. and ss. 3, 4, 6, 8, 9, 60.— Destroy- 
ing cairn erected by Forest Department.] The 
actmsed who were servants of the shrotriemdar 
of an agraharam, destroyed a cairn erected by the 
Forest Department ou the slirotriem land along 
the boundary line of a propose I forest reserve. 
No notice under Forest Act, s. 6, was proved to 
have been serve^l on the sliroti ienidar, and it did 
not appear whether the laud in question was 
comprise I in the boundaries specified iu the nobi- 
fioatiou published under s. 4. The accused were 
convicted under s 60 (d): — Held (1) that the 
provisions of the Act did not apply to the sJirotriein 
\ land : ^'2) that the right of a forest officer bo enter 
upon and demarcate land under s. 9 is limited to 
th-^ purpose of the inquiry directei by s. 8 ; (3) 

! that the conviction was wrong. Queen-Empress 

r. Januam Reddi. 

[I. L. R. 14 Mad. 247 

, s. 6. 

See Title--Bvidence and Proof op 
Title -L oNa Possession. 

[I. L. R. 15 Mad. 315 

, S 21 (d) — Grazing cuttle in a forest re- 
serve ] The owner of cattle found grazing in a 
forest reserve cannot be convicted under Madras 
Forest Act. s. 21 (--Z). in the absence of evidence 
that he either pastured the cattle or permitted 
them to trespass in the reserve. Queen-Empress 
Krishnayyan. 

[I. L. R. 15 Mad. 156 

— , 20.— Cutting trees without permit — Oanara 

Forest Rules, Nos. 7, 12, 28.] The accused, nob 
having a permit, cut certain classified trees on the 
liumahi adjoining his land and used the wood in 
his still as fuel ; and upon these facts he was 
convicbelof au offence against rules 7, 12 and 
28 '.—Held, that the conviotion was illegal. 
Queen-Empress v. Shbreg-ar. 

[I. L. R. 13 Mad. 21 

, S. 33. — Jointly interested''’ — Possessiofi 

of forest under a mortgage ] The Government 
having possession of a forest under a mortgage 
is jointly interesb-ed therein with the mortgagor 
wdehin the meaning of the Madras Forest Act, 

s. 33. Asstamurthi V. Secretary of State 
FOR India. 


[I. L. R. 13 Mad. 322 
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MADRAS LOCAL BOARDS ACT (MAD- 
RAS ACT V OF 1884), 

— s. 27, and ss. 128, 166.— ‘Suit agamst 
Taluli Board — Suit framed erroneoady — Plaint^ 
frame of — Compensatioti for lorongfid aotfi com- 
mitted rndev the Act— special period of Imiita- 
tio 7 ^ In a suit brought against, among others, 
the President of a Taluk Board constituted under 
Local Boards Act, ISSI (Madras), to recover land 
on which the pancliayat of a Onion within the 
taluh had erected a public latrine, it was pleaded 
that the suit, as agaiust the above-mentioned de- 
fendant. was wrongly framed, and also that it was 
barred by the special rule of limitation contained 
in s. 156 of that Act. The plaintiff asked for no 
amendment, but proceeded to trial: — Held, that 
the suit was not maintainable under the Madras. 
Local Boards Act 1881, s. 27, on the ground that it 
was not brought against the Taluk Board. Queere 
— Whether s. 156 is applicable to suits other than 
suits for compensation for wrongful acts commit- 
ted. under colour of the Act. Ameer Sahib r. 
Venkatarama. 

[I. L. R. 16 Mad. 296 

2.~-s. 27. and S. 156. — Notice of action — Form 
of suit — Plaint, frame of — Injunction against Taluli 
Board.} The plaintiff built a wall on his land 
situate within the limits of the Sivagauga Taluk 
Board. The Local Board called upon him to re- 
move the wall as constituting an obstruction, and 
gave him notice that in default of his doing so it 
would be demolished by the authorities. The 
plaintiff now brought a suit against the President 
of the Taluk Board and the Chairman of the : 
Dniou, within the limits of which the land was j 
situated, for an injunction restraining the de- | 
fendaiits from interfering with the wail, No j 
notice of action was s^iveu under the Local Boards 
Act. s. 166. In the Courts of First Instance and 
First Appeal no objection was taken to the frame 
of the suit with reference to the provisions of s. 

27 : — Held (1) that the defendants should not be 
permitted on second appeal to raise such objection 
to the frame of the suit ; (2) that previous uoiice 
of action under s. 156 was not necessary. Presi- 
dent, Talbk: Board, Sivaganga v . Narayanan. 

[I. L. R. 16 Mad. 317 

, s. 128, and s. 156. — Suit for malicious 

prosecution against oficers of pancliayat union — 
Limitation.} A suit was brought against the 
chairman and accountant of a pancliayat union 
for damages for malicious prosecution more than 
six months after the close of the criminal pro- 
ceedings. and it was contended for the defendants 
that the suit should have (under s. 128 of the 
Local Boards Act) been brought against the 
Taluk Board, and that the suit was nob instituted 
within six mouths of the accrual of the cause of 
action as required by s. 156 of the same Act: — 
Held (1 ) that the defendants were liable for touts 
committed by them, and that notwithstanding 
the Local Boards Act. s. 128, the plaintiff was not 
confined to his remedy against the Taluk Board ; 
(2) that the Local Boards Act, s. 1 56. was nob appli- 
cable unless it were proved that the Act complain- 
ed of was done by servants of the Taluk Board 


MADRAS LOCAL BOARDS ACT (MAD- 
RAS ACT V OF 1884), s. IZS- cone hided. 

within the scope of their authority as such, acting 
or purporting to act under the Act. Annaji v. 
Subeamanya. 

[I. L. R. 13 Mad. 442 
MADRAS MUNICIPAL ACT (I OF 1884), 

s. 103, and ss. 190, V^2.— Profession tax 

— Liability of memhers of a firm — Extent of appeal 
allowed against decision of President of Munici- 
gjality— magistrate, jurisdiction of.} A member 
of a firm in Madras, another member of which 
was absent, was assessed under the Madras Muni- 
cipality Act to pay a certain sum for the tax on 
arts, professions, trades and callings as agents in 
charge of the business of the absent member of 
the firm. He complained to the President against 
the assessment under ss. 104, 190 of the Act on 
the ground that he was nob liable to pay any tax 
as agent, &c;, but the assessment was confirmed. 
He thereupon preferred an appeal to the Magis- 
trates : — lldld (1) that the Magistrates had juris- 
diction under Madras Municipal Act, s. 192, to 
decide the question of the liability of the appel- 
lant to be taxed under s. 103 ; (2) that although, 
the absent partner might be called upon through 
the appellant as his agent to pay the tax due by 
the firm with reference to its whole income, he 
was not otherwise chargeable with any tax in 
respect of the business carried on by him. Davies 
V . President of the Madras Municipal 
Commission. . 

fl. L. R. 14 Mad. 140 

, ss. 190, 192. 

Sec s. 103. 

[I. L. R. 14 Mad. 140 

, s. 433. — Statement of cause of action — 

Address of intending gdalntiff — Suficicncy of notice 
of action.} In a suit against the Municipal Com- 
missioners of the City of Madras for damages 
sustained by the p’ainbiff by reason of an accident 
occasioned to his horses through the ill-repair of 
a road within the limits of the Municipality, it 
appeared that at the close of a correspondence 
between the plaintiff and the President of the 
Municipality, the plaintiff, in a letter headed 
Madras.” stated that he had directed auctioneers 
to sell the horses, and that he would " proceed 
against you by law to recover such loss or damage 
as I may have sustained,” and added “ kindly 
consider this as notice of claim under s. 43.3 of 
Municipal Act (I of 1884),” and that the plain- 
tiff’s attorneys, in a subsequent letter, demanded 
payment of 1,000, “ being the damages sus- 
tained by our client by reason of the neglect ta 
keep in proper repair that portion of the road, 
&c.,” and stated that if the sum claimed were not 
paid, the plaintiff would be " compelled to have 
recourse to law to recover the same without fur- 
ther notice ” : — Held (1) that the two letters 
should be read together ; (2) that the cause of 
action was stated sufficiently in the second of the 
above letters ; (3) that the plaintiff ’s address was 
sufficiently given in the first of the above letters. 
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MADRAS MUiSriOIPAL ACT (I OF 1884), 

s. 4:3^— concluded, 

Tiiere was therefore a sufiS-cient notice of action 
under s. 433 of the Madras Municipal Act, 1884. 
Bales v. Municipal Commissioners op Madras. 

[I, L. R. 14 Mad. 386 

MADRAS POLICE AGT (XXIY OF 1859), 
s. 48. 

See Bench op Magistrates. 

[I. L. R. 13 Mad. 142 

See Magistrate Jurisdiction op — 
Transfer of Magistrate dur- 
ing Trial. 

[I. L. R. 15 Mad. 132 

MADRAS POLICE ACT (MADRAS ACT 
III OF 1888.) 

, s. 71, els. 11 and 15.—Oroiod colleeted 

hy miisic — Otstruction of street — Music performed 
in primte place,'] Members of the Salvation 
Army were found by tlie Magistrate to have played 
tambourines and sung “ at the angle” of a street 
in Madras, and thereby collected a crowd which 
thronged the street, and they were convicted of 
offences under the City of Madras Police Act, 
s. 71, els. 11 and 15: — Held, on revision, that, 
since the intention of the accused was to collect a ' 
crowd in the street, the convistion under cl. 11 
was right, whether or not the place, where the 
accused played and sang, was a private place ; 
but that, if it was a private place, the conviction 
under cl. 15 was wrong. Queen-Empress v, 
SuEA Singh. 

[L L. R. 14 Mad. 223 

MADRAS REGULATION. . 

, 1802—11, s. 18. 

See Limitation Act, 1877, Art. 144 — 
ADVERSE Possession. 

[I. L. R. 13 Mad. 467 

, 1802-XXV. 

See Hindu Law — Inheritance — Im- 
partible Property. 

[I, L. R. 13 Mad. <3:06 

, s. 12. 

See Sale for Arrears of Revenue-' 
Purchasers, Rights and Lia- 
bilitiejb of. 

[I. L. R. 16 Mad. 479 

, 1802— XXV. 

, SS. 4, 12. — Zemindar's sanad, assets men- 
tioned in — Quit-rent on an agraliaram village — 
Inam title-deed, rate mentioned in — Joint liability 
of agraharamdars — Hent, rate of] The plaintiff 
was a zemindar holding his estate under a sanad 
dated 1802. This sanad followed almost verbatim 
the language of Regulation XXV of 1802, s. 4, 
and where it referred to “ lands paying a small 
quit-rent,” added “ which quit-rent unchangeable 
by you is included in the assets of your zjmiudari.” 

W, D 
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MADRAS REGULATION, s. 4. — eoncld. 

The suit was brought to recover arrears of jodi or 
quit-rent accrued due on an agraliaram village in 
the zemindari. The defendants, who were the 
agraharamdars, had divided the village and held 
it in separate shares. They pleaded that they were 
not liable to pay jodi in excess of the rate %i.ed 
by the Inam Commissioner and specified ii* - the 
imam title-deed granted by him for the village in 
1869 : — Held (1) that the decision of the Inam 
Commissioner did not affect the zemindar’s claim, 
and that the question to be determined was what 
was the jodi payable in respect of the village at 
the time of the permanent settlement on which 
^^peislieusli of the zemindari was fixed ; (2) that- 
the defendants were jointly and severally liable 
for the amount that should be found due to the 
zemindar. On its appearing that Rs. 6 per putti 
was the recognised rate from 1832 to 1879, and 
that there was no evidence to show the agraliaram- 
dars had ever paid any other rate, or had paid 
Rs. 6 under coercion, the Court presumed that that 
was the rate at the time of the permanent settle- 
ment. Sobhanadri Appa Rau Gopalkrist- 
NAMMA. 

[I. L. R. 16 Mad. 34 

1802-XXIX, s. 12. 

See Public Servant. 

[I. L. R. 15 Mad. 127 

, 1802-XXXII. 

See Panchayat. 

[I. L. R. 15 Mad. 1 

, 1803-11, s. 44. 

See Land Acquisition Act, s. 11. 

[I. L. R. 3 Mad. 485 

, 1804-V, s. 8. 

See Lunatic. 

[I. L. R. 14 Mad. 289 

See Minor— Representation of Minor 
IN Suits. 

[I. L. R. 13 Mad. 197 

See Misjoinder. 

[I. L. R. 13 Mad. 197 

, 1816-XII. 

See Panohayat. 

[I. L. R. 15 Mad. I 

1817-VII, s. 12. 

See Right op Suit — Endowments, 
Suits relating to. 

[I. L. R, 13 Mad. 277 

, 1825—11. 

See Stamp— Madras Regulation II of 
1825. 

[I. L. R. 16 Mad. 419 

, 1831-IV. 

See Grant— Resumption or Revoca- 
tion OF Grant. 

[I. L. H. 14 Mad. 431 

22 
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MADRAS REG-ULATION — concluded, 

, 1831— VI, s. 3. 

See Jurisdiction^ of Civil Court- 
Offices, Rig-ht to. 

[I. L. R. 13 Mad. 41 

MADRAS RENT RECOVERY ACT (MAD- 
RAS ACT VIII OF 1865). 

See JuRiSDicTioH op Civil Court— 

POTTAHS, 

[I. L. R. 13 Mad. 361 

[I. L. R. 14 Mad. 441 

, S- 1, and s. 13. — Inamdar — Tenant — Right 

of distraint — Inam Commissioner.'] A zemindar, 
bolding his estate under a sanad, which included, 
among the assets of the zemindari, the jodi pay- 
able by an inamdar, proceeded under the Rent 
Recovery Act to recover arrears of jodi by dis- 
traint, In a suit by the inamdar to release the 
distraint, it appeared that the plaintiff had sublet 
the land, and that the rate, at which the jodi was 
claimed, exceeded that entered in the Inam Com- 
missioner’s gjotta/i : — Uidd (1) that the Inamdar 
was a tenant of the zemindar within the meaning 
of the Rent Recovery Act ; (2) that the fact that 
the inamdar had sublet the land did not confer 
■on him a higher status than that of a tenant ; 
(3) that the zemindar accordingly had a right to 
proceed under the Rent Recovery Act. and that 
his claim was noti limited to the amount of jodi 
entered in the Inam Commissioner’s SUR- 

YAl^ARAYAIIA V, APPA RAU. 

[I. L. R. 16 Mad. 40 

, S. 2. — Limitation.] In a suit by a tenant 

against a zemindar to release an attachment made 
under the Bladras Rent Recovery Act, s. 40, it 
appeared that, according to the Justbandl obtain- 
ing in the zemindari, rent was payable in monthly 
instalments, commencing with November in each 
fasii : — Held, that the unit for the rule of limita- 
tion prescribed by Rent Recovery Act, s. 2, for 
proceedings by the landlord was the aggregate 
rent in arrear at the end of the fasii. Appaya- 
SAMI U. SUBBA. 

[I. L. R. 13 Mad. 463 

1. — s. 3. — Landholders — N^ilgar.] Qncere — 
Whether a vmJgar is within the class of land- 
holders defined in the Madras Rent Recovery Act, 
s. 3. Krishna v. Lakshminaranappa. 

[I. L. R. 15 Mad 67 

2, — S.3. — Registered zemindar — Zemindari held 
in coparcenary — Go -sharers, right of one of several, 
to sue.] A registered holder of a zemindari sued 
under the Madras Rent Recovery Act to enforce 
the acceptance of a pottah and execution of a 
muchallta by the defendant, a tenant on the 
estate. It was pleaded, in defence, that the 
zemindari tvas the undivided property of the 
plaintiff and his coparceners, in whose name a 
pottah and nmichalha had already been exchang. 
ed: — He Zc?, that the plaintiff, as being the regis. 
tered zemindar, was entitled to maintain the sui^ 
alone. Ayyappa v. Venkatakeishnamaeazu. 

[I. L. R. 15 Mad, 484 


MADRAS RENT RECOVERY ACT (MAD- 
RAS ACT VIII OF 1865), s. 4:-eoneld. 

, S. 4, and s. 11. — Acceptance of pottah not 

in accordance loith the Acti] A tenant having 
accepted a pottah (which did not give the partic- 
ulars described in s. 4 of the Madras Rent Recovery 
Act), and having executed to the landlord a much- 
alha which was registered, is not entitled to obtain 
in a summary suit an order setting aside a dis- 
traint by the landlord for arrears of rent. Appa 
Rau y. YiRANNA. 

[I. L. R. 13 Mad. 271 

, s. 7. 

See Limitation Act. Art. IBI. 

[I. L. R, 15 Mad. 161 

, s. 8. 

See Jurisdiction of Revenue Court- 
Madras Regulations and Acts. 

[I L. R. 15 Mad. 223 

See Theft. 

[I. L. R. 16 Mad. 364 

, s. 9. 

See Jurisdiction of Revenue Court — 
Madras Regulations and Acts. 

[I. L. R. 15 Mad. 223 

See Res Judicata— Competent Court 
— Revenue Courts. 

[I. L. R. 13 Mad. 287 

.1. — s. 9. — Tender of pottah hy post— Landlord 
and tenant.] A landlord sent a pottah by post to 
his tenant, who declined to receive it : — Held, the 
tender of the pottah by post was nob sufBcienb to 
support a suit un<^er s. 9 of the Madras Rent Re- 
covery Act. SaMINATHA l\ ViRANNA. 

[I. L. R. 13 Mad. 42 

2. — S. 9, and ss. 10, 11 .- Improper stipulations 
in -pottah — Claim of teiiants to hold over land after 
expiry of lease- Givil Procedure Code, s, 544.] In 
summary suits brought by a landlord to enforce 
acceptance by his tenants of pottahs tendered by 
him for the current fasii, it was pleaded that the 
pottahs were improper in that they did not com- 
prise certain land of which the tenants were in 
possession and in which they claimed permanent 
occupancy rights, and also in that they contained 
various terms which the plaintiff was nob entitled 
to impose on the defendants, providing {i?iter alia) 
(1) that interest should be payable on the several 
instalments of rent as they became due ; (2) fchat 
the defendant should not fell certain trees except 
for agricultural purposes ; (3) that the defendants 
I should nob reap their crops without previously 
obtaining the plaintiff’s permission ; (4) that on a 
change made without the plaintiff’s permission 
from dry to wet cultivation, the tenancy should 
be forfeited in case of default made by the defend- 
ants in paying the amount of G-overnment assess- 
ment, and also undetermined sum then to 
become payable hy the defendants to the plaintiff 
in addition to the rent. The defendants failed to 
prove the permanent occupancy rights claimed 
over the land nob comprised in the pottahs, and it 
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MADRAS RENT RECOVERY ACT {MAD- 
RAS ACT VIII OF 1865), s. 2—concld, 

appeared that they had held leases from the plain- 
tiff for the land in question for a period of three 
years and had held over after the expiry of the 
leases without the permission and contrary to the 
wishes of the landlord ; and it further appeared 
that the provision as to trees did not extend to 
shrubs, &G., and had been an accepted term in the 
pottalis issued for ten years. The Revenue Court 
modified the terms of \hQpottahs and passed decrees 
that the ^ottalis as modified be accepted, against 
which some only of the defendants appealed, and 
the District Judge on appeal introduced further 
modifications into vottalis : — Held (1) that the 
District Judge had no jurisdiction under Civil 
Procedure Code, s. 51-t, to introduce farther modi- 
fications into favour of the defendants 

who had not appealed according to the opinion 
formed by him in appeals preferred by the defend- 
ants in other suits ; (2) that the defendants were 
nob entitled to have modified by enlarg- 

ing the extent of the land comprised in them, or 
by the cancellation of the provisions as to interest 
and as to felling trees ; (3) that the defendants 
were entitled to have the pottahs modified by the 
cancellation of the provision as to reaping crops 
and of the provision for forfeiture. Rangayya 
Appa Rau r. Kadiyala Ratnam. 

[I. L. R. 13 Mad. 249 

, s.lO. 

See Jurisdiction of Revenue Court- 
Madras Regulations and Acts. 

[I. L. R. 16 Mad. 223 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[I. L. R. 16 Mad. 451 

1. — S, 11. — hn^lied contract as to rent— Land 
irrigated under Kistna anient — Gollector^s same- 
■tlo7i to increase of o'enti] Land in a zemindari in 
the Kistna delta was newly irrigated from anciout 
channels. The zemindar tendered gjottahs at 
web rates : — Beld (1) that the zemindar was not en- 
titled to levy increased rates without the Collector’s 
sanctionunders.il of Madras Act VIII of 1865, 
■although he had expended money on the channels ; 
(2) that payment for five years of such wet rates 
under a five years’ lease did not imply a contract 
to continue such payments ; (3) that a stipulation 
in the previous lease binding the tenants to pay 
such increased rates in case of future irrigation 
did nob bind the tenants after the term of that 
lease expired. Narasimha Naidu r. Ramasami. 

[I. L R. 14 Mad. 44 

2. — S. 11. — Lands irrigated from Kistna ani- 
cut— Madras Act { VII of 1865), s. 4 — Restric- 
tion as to felling trees— Imp He'd contract as to 
reiit.'] A zemindar holding lauds irrigated by the 
Kistna anicut, from whom no extra peishcusli is 
on that account levied by Government, is not 
entitled to impose on his tenants a “wet” rate 
of rent without the permission of the Collector 
^under s. 11 of Madras Act VIII of 1865. The 


MADRAS RENT RECOVERY ACT (MAD- 
RAS ACT VIII OF 1865), s. ll-eoncld. 

fact that the tenants have paid rent at such a 
rate for six years is not sufficient to establish an 
implied covenant to continue to do so. It is 
allowable for a landlord to insert in his go tt alls a 
term to the effect that the tenant shall not fell 
trees without his consent. Appabau v. Nara- 
SANNA. 

[I. L. R. 15 Mad. 47 

3. — S. ll.—Koimi of pott ah — Form of rent deter- 
mined hy implied contract — Variation in amount 
of rent.'] In a landlord’s suit, to enforce accept- 
ance of a pottaJi and execution of a niuehalha by 
the defendants, it appeared that the predecessor 
in title of the defendants had accepted from the 
predecessor in title of the plaintiff in 1849 a eoicle 
for eleven years, which provided for payments 
in kind, but since the expiry of that period the 
rent had always been paid in money, though the 
amount varied. The tenant was described in the 
cowle as a snliavasi ryot, and the defendants 
also claimed to be sukavasi tenants; — Seld^ that 
it was unnecessary to determine the cause of the 
variations in the amount of rent, and that an 
agreement that the rent should continue to be 
paid in money should be implied, and the landlord 
accordingly was not entitled to impose a 
providing for payment of rent in kind. PoLU 
V. Ragavammal. 

[I. L. R. 14 Mad. 52 

, s. 12. 

See Landlord and Tenant— Abandon- 
MENT, Relinquishment, or Sur- 
render op Tenure . 

[1. L. R. 13 Mad. 124 
[I. L. R. 15 Mad. 67 

See Onus Probandi— Landlord and 
Tenant. 

[I. L, R. 16 Mad. 271 

, s. 27. 

See Appeal— Decrees. 

[I. L. R. 13 Mad. 248 

s. 49. 

See Deputy Collector, Jurisdiction 

OF. 

[I. L. R. 16 Mad, 323 

s. 61 , Suit to enforce acceptance of im- 
proper pottah -‘Limitation.'] A landlord sued his 
tenants in the Court of a District Munsif to en- 
force acceptance of pottahs and the execution of 
muchalhas by them, and to recover arrears of rent. 
The suits were filed more than thirty days after 
tender of the which were found to con- 

tain certain improper stipulations '. — Held, the 
suit was not barred by the rule of limitation in 
Rent Madras Recovery Act, s. 51. Easwara Doss 
m PUNGAVANCHARI. 

[I. L. R. 13 Mad. 361 

, s. 76. 

8^^^Superintendenoe of High Court- 
Civil Procedure Code, s. 622. 

[la L. R. 16 Mad. 451 
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MADRAS' REVENUE RECOVERY ACT 
(MADRAS ACT II OF 1864). 

, s. 2. — Remedies of assignee from Govern- 
ment of land revenue — Land security for revemie.'] 
The land revenue payable on certain land having 
been assigned to a temple by Government, although 
theyj;iontinued to issue a pottah for the land, the 
jpanchayat of the temple are entitled to sue for the 
arrears of revenue due, and unde- s. 2 of Madras 
Act II of 1861 the land itself is security for the 
revenue due on it, and they can therefore bring 
the land to sale to discharge arrears accrued due. 
KRISHltASAMI V. VeI^KATARAMA. 

[I. L. R. 13 Mad. 319 

, ss. 32, 41. 

See Sale for Arrears op Revenue — 
Purchasers, Rights and Liabi- 
lities OF. 

[I. L. R. 13 Mad. 479 

s. 39. 

See Sale for Arrears of Revenue — 
PuRcrjASERs, Rights and Liabi- 
lities of. 

[I. L. R. 13 Mad. 89 

, s. 42. 

See Sale for Arrears op Revenue- 
Purchasers, Rights and Liabi- 
lities OF. 

[I. L. R. 13 Mad. 89 
[I. L. R. 16 Mad. 144 

r-, s. 44. 

See Sale for Arrears of Revenue - 
Purchasers, Rights and Liabi- 
lities of. 

[I. L. R. 13 Mad. 477 

5 s. 52. — Kariiam in a permanently -settled 

zemindari — Revenue servantJ] The harnani in a 
permanently-settled zemindari is a village ser- 
vant employed in revenue duties within the mean- 
ing. of the Madras Revenue Recovery Act, s. 52. 
Collector op North Argot r. Nagi Reddi. 

[I. L. R. 15 Mad. 35 

S. 59. — Abliari notification referring to 

that Act — SojIo to recover sum due from an ahhari 
venter — Limitation for suits to recover land so sold.'] 
The right of selling toddy at certain places was 
put up to auction by the Collector, under a notifi- 
cation which required that payments should be 
made at fi^ed periods, and that the purchaser 
should take out licenses as therein provided, fail- 
ing which the shops concerned might be re-sold, 
and any loss accruing to Government recovered 
under the Madras Revenue Recovery Act. The 
plaintiff bid at the auction, and his bid was accept- 
ed. He sought to withdraw from the contract, 
but the sale to him Was confirmed, and on his 
failure to make the payments above referred to, 
'the rights purchased by him were re-sold at a 
lower price, and his house was attached and sold as 
under the Madras Revenue Recovery Act to realise 
the loss occasioned to Government by the re-sale. 


MADRAS REVENUE RECOVERY ACT 
(MADRAS ACT II OP 1864), s. 69--conold. 

In a suit, in 1888, to recover the house from the^ 
defendant who had purchased it and been placed 
in possession in June 18S6 : — Held, that the suit 
was not barred by s. 69 of the Act as having been 
brought more than six months .after the date of 
the sale, but that it was governed by the general 
law of limitation under which the plaintiff had 
twelve years to sue ; and that the sale was ultra' 
vires, RAjUAN v, Chandan. 

[I. L. R. 15 Mad. 219 

MADRAS TOWNS IMPROVEMENT ACT 
(MADRAS ACT III OF 1871). 

. s. 51, — Notice ly owner of claim to remis- 
sion of house-tax.] The notice which an owner 
of property must give in order to entitle himself 
to a remission of the house- tax is an annual 
notice. Purushottama v- Municipal Council. 
OP Bellary. 

[I. L. R. 14 Mad. 467 

MADRAS VILLAGE COURTS ACT (MAD> 
RAS ACT I OF 1889). 

.-A j s. 13. 

See Small ‘Cause Court, Mofussil— 
Jurisdiction— General Oases. 

[I. L. R. 13 Mad. 145^ 

MAGISTRATE, DUTY OF. 

See Bombay District Municipal Act, 
s. 81. 

[I. L. R. 17 Bom. 731 

See Possession, Order op Criminal 
Court as to— Likelihood of 
Breach of the Peace. 

[I. L. R. 20 Calc. 513, 520 

Sec Reformatory Schools Act. 

[I. L, R. 14 Bom. 381 

MAGISTRATE, JURISDICTION OF. CoL 


1. 

General Jurisdiction 

681 

2. 

Transfer of Magistrate during Trial 

68a 

3. 

Powers of Magistrates ... 

68a 

4. 

Reference by other Magistrates 

684 

5. 

Withdrawal of Oases 

684 

6. 

Special Acts 

685 


(a) Companies Act (VI of 1882) .. 

685 


See Act XIII op 1859. 

[I. L. R. 16 Bom. 368 

See Bench of Magistrates. 

[I. L. R. 13 Mad. 14^2 
[I. L. R. 16 Mad. 410 

See Contempt of Court— Penal Code, 
s. 175. 

[I. L. R. 13 Mad. 24 

See Criminal Proceedings, 

[I. L. R. 16 Bom. 20a 
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^MAGISTRATE, JURISDICTION OF — 

continued. 

See Criminal Procedure Code, s. 360. 

[I. L R. 12 All. 66 

See Criminal Procedure Code, s. 43T. 

[I. L. R. 15 Mad. 39 
[I. L. R. 20 Calc. 729 

See Declaratory Decree, Suit for— 
Orders of Criminal C6urts. 

[I. L. R. 17 Bom. 293 

See Judicial Officers, Liability of. 

[I. L. R. 12 AIL 115 

See Jurisdiction of Civil Court- 
Magistrate’s Orders Interfer- 
ence with. 

[I. L. R. 17 Bom. 293 

See Jurisdiction of Criminal Court- 
General Jurisdiction. 

[I. L. R. 13 Mad. 423 

See Madras District Municipalities 
Act, s. 180. 

[I. L. R.16Mad, 230 

See Madras Municipal Act, s. 103. 

[I. L. R. 14 Mad. 140 

See Nuisance— Under Criminal Pro- 
cedure Code. 

[I. L. R. 17 Calc. 562 

See Possession, Order of Criminal 
Court as to— Disputes as to 
Right-of-Way, Water, &g. 

[I. L. R. 14 Bom. 25 

See Recognizance to keep Peace. 

[I. L. R. 14 All. 49 

Reference to High Court— Cri- 
minal Cases. 

[I. L. R. 15 Mad. 36 

See Warrant. 

[I. L. R. 13 Mad. 18 

(1) GENERAL JURISDICTION. 

4 . — Criminal Proeedujre Code^ s. 656 — OpiU'Di 
Act (I of 1878). 5 . 9 — Jurisdiction of officer in charge 
of excise and ogluin administration of a district to 
-try eases under the Opium Act — Meaning of the 
term Perso7tally interested^'] A Magistrate in 
charge of the excise and opium administration of 
a district is not “personally interested” in the 
observance of the provisions of Act I of 1878. 
"He is therefore not precluded from exercising 
'jurisdiction in respect of oSences against the 
above-mentioned Act. In the matter of the 
Petition of Ganeshi. 

[I. L. R. 15 AIL 192 


MAGISTRATE, JURISDICTION OF — 

continued. 

(1) GENERAL JURISDICTION— 

2. — Summary procedure — Bias of Magistrate — 
Bisqibalijicaiion of Magistrate or Judge — Chair- 
man of Municipality trying cases as Magistrate — 
Grwiinal Procedure Gode, ss, 260, 262, 263, Zoo — 
Ohsti'uction in puMic road,] A Deputy Magis- 
trate, being also the Chairman of a Municipality, 
without issuing process, or making a record of the 
proceedings, or dismounting from a pony on which 
he was riding, convicted and fined an inhabitant of 
the town, who admitted that he had raised the level 
of a road within the limits of the Alunicipality 
which was considered by the Magistrate to amount 
to the offence of causing an obstruction in a 
public way: — Meld, the Magistrate’s procedure 
was illegal, and the conviction should be set aside. 
Queen-Emprees V . Erugadu. 

[I. L. R. 15 Mad. 83 

3- — Griminal Procedure Code Act (X of 1882), 
s, 555 — Disqualification of Magistrate to try a case 
in ichich he is ggersonally Interested — Statements 
made out of Gourt.] The accused was convicted 
of reckless and furious driving on a public 
thoroughfare under cl. 3 of s. 31 of Bombay Act 
VII of 1867. The complainant was a servant of 
the Magistrate who tried the case, and it appeared 
that the Magistrate's wife was driving in a dog- 
cart on the thoroughfare when the tonga driven 
by the accused passed by : — Meld, that the Magis- 
trate was incompetent to try the case, as he was 
“ personally interested ” in it, wifchxn the meaning 
of s. 556 of the Code of Criminal Procedure (Act 
X of 1882). It is extremely improper for a Mag- 
istrate, in disposing of a case, to rely in any way 
on statements made to him out of Court. Queen- 
Empress m Sahadev valad Tukaram. 

[I. L. R. 14 Bom. 572 

4 — Disqualify big interest of Magistrate — GrU 
minal p>'>' 0 C ceding s — Irregularity — ‘‘ Personally 
interested ” — Criminal Procedure Code, 1882, 5. 555.] 
Where a District Magistrate, as prosecutor, ini- 
tiated and directed the proceedings against certain 
accused persons who were charged by him with 
having committed offences punishable under ss, 143 
and 150 of the Penal Code, and where it appeared 
that the District Magistrate had himself taken 
an active part in causing the dispersion of the 
unlawful assembly, and had pursued and directed 
the pursuit of the members thereof, and that he 
subsequently took pains to collect the evidence 
showing the connection of the accused with the 
unlawful assembly and the keeping of armed 
men, on which evidence the accused were after- 
wards convicted by himself ; and where it also 
appeared from the judgment of the District Mag- 
istrate that he had embodied therein matters 
which, if relevant, showed that he should have 
been examined as a witness, and that such matters 
should not have been stated without the accused 
having had an opportunity of testing them by 
cross-examination : — Meld, that the District Mag- 
istrate was disqualified from trying the case 
himself, and that the conviction must be set aside 
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continued. 

(1) GENERAL JURISDICTION— 

and a fresh trial held before some other Magistrate. 
The words “personally interested” as nsed in 
s. 555 of the Code of Criminal Procedure do not 
merely mean “privately interested” or “interested 
as a private individual,” but include such an in- 
terest as the District Magistrate must have had 
under the above circumstances in the conviction 
of the accused. Gieish Chundee Ghose v. 
Queen-Empress. 

[I. L. R. 20 Calc. 857 

(2) TRANSFER OF MAGISTRATE DURING 
TRIAL. 

5. —Ori7?iinal JProcedu7'e Codecs, 40 — Transfer 
of a Buh’JRegistrar invested with powers of a 
Special Magistrate — Madras Police Act {XXIV 
of 1859), s. 48.] A Sub-Registrar, having been 
invested with magisterial powers with reference 
to offences under Act XXIV of 1859, was trans- 
ferred from the place where he was officiating at 
the time he was so invested to another place, and 
there took on to his file and tried certain cases of 
offences under that Act. The District Magistrate 
having reported the cases for the orders of the 
High Court, the Court declined to quash his pro- 
ceedings. Queen-Empress r, Viranna. 

[I. L. R. 15 Mad. 132 

(3) POWERS OF MAGISTRATES. 

6. — District Magistrate^ power of to order 
further e^irpiiry — Improper discharge — Sessions 
case, further enquiry directed in—Griminal Pro- 
cedure Code (uict X of 1882), ss. 436, 437.] It is 
competent to a District Magistrate, who has issued 
a notice to an accused person who in his opinion 
has been improperly discharged to show cause 
under s. 436 of the Criminal Procedure Code why 
he should not be committed to the Court of Sessions, 
on cause being shown to order a further inquiry 
under the provisions of s. 437. Queen-Empress 
V. Maniruedin Mundul. 

[I. L. R. 18 Calc. 75 

— Penal Code, s. 228 — Insulting a Magistrate 
^Criminal Procedure Code, s. 195.] The accused 
intentionally insulted a Village Munsif in the 
discharge of his magisterial duties : the Village 
Munsif did not prefer a complaint or sanction 
a prosecution, but a Second Class Magistrate 
charged the accused under Penal Code, s. 228, on a 
Police report and convicted him : — Held, that the 
Second Class Magistrate was competent to try 
the complaint, and the conviction was right. 
Queen-Empress v. Yenkatasami. 

[I. L. R. 15 Mad. 131 

8. — Criminal Procedure Code, s, 191. — Magis- 
trate tailing cognizance of an offence on his own 
personal hnoioledge — Bight of accused to have the 
case tra7isferred.] Where a Magistrate was found 
to have taken cognizance of an offence under cl. 
(c) of s. 191 of the Code of Criminal Procedure ; — 
Held, that he had no power, on an application 
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(3) POWERS OF MA.GIBiTRAT'ElB)— concluded. 

being made under the last clause of the seotiou 
above-named, to refuse to transfer the case. 
Queen- Empress Hawthorne. 

[I. L. R. 13 All, 345 


9 . — Criminal Procedure Code, s. European 
British subject -Relinquishment of right to he 
dealt loitfi as such British subject ---Trial by Seoo7id 
Class Magistrate.] A European British subject 
was prosecuted in the Court of a Second Class 
Magistrate, who was a Hindu, on a charge of mis- 
chief. The accused appeared and did not plead 
to the jurisdiction of the Magistrate, who proceed- 
ed with and disposed of the case; — Held, that 
the Magistrate had not acted ultra vires, since the 
accused had relinquished his right to be dealt 
with as a European British subject. Queen- 
Empress V, Bartlett. 

[I. L. R. 16 Mad. 308 


10— GriminalPr^Mb CiSS['^J^X of 1882), 
s. Oaths Act (X of 1873), ss. 4>S, J 4.— 
evide7ice^] A Magistrate, acting uuderTWaw^d^ 
Procedure Code, s. 164, has power to administer^’ 
an oath, and a charge of perjury can be framed 
with regard to statements made before him on 
oath when he is so acting, Queen-Empress 
V Alagu Hone. 

rr T. T? la A0.1 


(4) REFERENCE BY 0 THER .MAGISTRATES. 

11 — Criminal Procedure Code, ss. 195, 476 — 
Reference to nearest Magistrate of the First 
Class ” — Safietion to proseontio?i.] A Head Assist- 
ant Magistrate sanctioned a prosecution under 
Criminal Procedure Code, a. 195, on the charge of 
preferring a false complaint, and forwarded his 
proceedings to the Deputy Magistrate of another 
division of the district who ordinarily had no 
jurisdiction to try offences committed in the 
division under the Head Assistant Magistrate;—- 
Held, that the Deputy Magistrate had jurisdictiom 
to try the charge. Queen-Empress v. Nagappa, 
[I. L. R. 16 Mad. 461 


(5) WITHDRAWAL OF CASES. 

12. Criminal Procedure Code {Aet X of 1882),_ 
ss. 17, 528 — Transfer of eriminal case.] A Magis- 
trate who is subordinate to a Sub-divisional 
Magistrate is also subordinate to the District 
Magistrate within the meaning of Criminal Proce- 
dure Code, 8. 628. Neither s. 17 of the Code nor 
Sch, III can be so construed as to take away the 
special power conferred by s. 528. Where, therefore, 
a Joint Magistrate transferred a complaint from 
the Second Class Magistrate of K to the Taluk 
Magistrate of P : —Held, that the District Magis- 
trate had jurisdiction, under a. 528 of the Code, to 
withdraw the case from the Magistrate of P and 
to re-transfer it to the Magistrate of K. Thaman 
Chetti v. Alagiri Ohetti. 

[I. L.R. 14 Mad. 399 
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oonclucled, 

(5) WITHDRAWAL OF concluded. 

13. Criminal Procedure Code, s. o28 — Village 
Mximif—Traiufer of criminal case.l A Village 
Munsif not being a Magistrate under the Criminal 
Procedure Code, a Joint Magistrate has no power 
under the Criminal Procedure Code, s. 528, to with- 
draw a case from a Village Munsif and transfer 
it for disposal to a Second Class Magistrate. 
MADAVAEAYACHAE V. SUBBA RaU. 

[I. L. R. 15 Mad. 94 

(6) SPECIAL ACTS. 

{a) CoMPAiTiES Act (VI of 1882). 

14;.— Companies Act {VI of 1882), ss. 35, 252 — 
“ Forfeit ” — Penalty ” — Share warrant not duly 
stamped — Stamps on share loarrants — Criminal 
Procedure Code {Act X of 1882). s. 32 — Fine.'] 
There is no distinction between the word '•' for- 
feit ” as used in s. 35 of the Indian Companies Act 
and the word penalty ” as used in other sections 
of the Act, and the omission to duly stamp a share 
warrant under that section^ is an offence under 
the Act punishable by a penalty, to enforce the 
payment of which a Magistrate has jurisdiction 
under s. 252. In a case under s. 35 a Magistrate 
has no option but to inflict the full fine of 
Rs. 500 if the offence be proved. Where a person 
was charged, as being the principal ofiScer of a 
company, with having issued nine share war- 
rants not duly stamped, in respect of which the 
penalties claimed under s, 35 amounted to Rs. 
4,500, and where it was contended that the inflic- 
tion of such a penalty was beyond the jurisdic- 
tion of the Magistrate, which under the provi- 
sions of s. 32 of the Code of Criminal Procedure 
was limited to inflicting a fine of Rs. l.OOO ; — Reid, 
that the issue of each of the nine share warrants, 
was a separate offence, and the fact that several 
offences had been committed, and therefore that 
the Magistrate’s power to fine would extend to 
more than Rs. 1.000, was not affected by that 
section of the Code. Queen-Empress r. Mooee. 

[I. L. R. 20 Calc. 676 

MAHOMEDAN LAW — ACKNOWLEDG- 
MENT. 

— Legitimacy .] Held, that a Mahomedan 
could not by acknowledging him as his son render 
legitimate a child whose mother at the time of 
his birth he could not have married by reason of 
her being the wife of another man. Muhammad 
Allahdad Khan v. Muhammad Ismail Khan, 
I. L. R. 10 All. 289, followed. Liaqat Ali v. 
Kaeim-tjn-nissa. 

[I. L. R. 16 All. 396 

MAHOMEDAN LAW-CUSTOM. 

See Jurisdiction op Civil Court- 
Religion. 

[I. L. R. 15 Mad. 355 

See Limitation Act, 1877, Art. 120. 

[I. L. R. 21 Calc. 157 


MAHOMEDAN LAW— CUSTOM— 

See Relinquishment or Omission to 
Sue for Portion op Claim. 

[I. L. R. 21 Calc. 157 

1. — Puhlie loorshijj in mospne — Injunction re^ 

straining defendants from interrupting religious 
ceremonies in a musjid — Right of imam and of mut- 
wali to he protected in their ofices— Differences of 
opinion between the imam and certain of the wor- 
shippers as to ohservances at Among 

Sunni Mabomedans, neither on the ground of any 
general and express rule of Mahomedan law, nor 
on the ground of the growth of customs separat- 
ing different schools in so marked a manner- that 
the followers of one school could not properly 
worship with those of another, did the introduc- 
tion by the imam of {a)i tOe loud-toned Amen, 
and of (h) the Rafadain. show such a change of 
tenets. Nor was it in itself such an important 
departure from the custom of Sunnis as that it 
would disqualify the imam for officiating in a 
musjid where those ceremonies had not previously 
been used. Nor did the introduction of {a') and of 
(5) justify a section of the worshippers in setting 
up another leader of prayer at the same time that 
prayer was being conducted by the duly authorized 
imam. On the lower Appellate Court’s findings 
of face there was nothing in the constitution of 
the mosque which prohibited the adoption of {a) 
and (5), and those findings were conclusive. For 
the purpose, however, of considering the case from 
other points of view, their Lordships examined the 
whole of the evidence, and they agreed with the 
Subordinate Judge that there 'was no evidence 
showing that the mosque was not intended for the 
worship of all Sunnis or for all Mabomedans. Nor 
was there any rule of law that, when public wor- 
ship had been performed in a certain way for 
twenty years, there could not be any variation, 
however slight, from that way. The question in- 
each case of dispute must be as to the magnitude 
and importance of the alleged departure. There 
had not been produced any text to sh-*>w that a 
follower of Abu Hanifa would do wrong in follow- 
ing a practice recommended by others of the four 
imams. Nor was there any usage having the force 
of law among Sanni communities, forbidding the 
introduction of [a) and (5) into ceremonial prayer, 
as shown by the evidence of learned Mabomedans, 
and by proof of their actual pracrioe. The judg- 
ments iu Fnipress v. Itamza^i, I. L. R. 7 All. 461, 
and Ataulla v. Azimulla, I. L. R. 12 All. 494, 
referred to. The Court ought not to declare that- 
the imam or mutioalis of the musjid had authority 
to eject the dissentients, if and when they inter- 
fered. The plaintiffs must rely on'the prohibitory 
order or injunction, which could be enforced 
according to law if the occasion arose. Fazl 
Karim v. Maula Baksh. 

[1. L. R. 18 Calc. 448 
[L. R, 18 I. A. 59 

2. — Succession to property among Kanehans — 
Practices not recognizable by law as customs — Im- 
moral cust077is.] Among Mahomedan Kanehans, 
practices relating to their holding and inheritance 
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of property, having* an immoral tendency, were 
held to be not recognizable as customs, or enforce- 
able as law. To recognize practices tending to 
promote prostitution, which the Mahomedan law 
reprobates and prohibits absolutely, would be con- 
trary to the policy of that law. Where property 
left by a female Kanchani, deceased, was claimed 
by her legitimate kindred, it was held that an 
“adoption,” so called, in conformity with those 
practices, had not operated to separate her from 
the family in which she was born. The mode in 
which her property had been acquired was not 
the subject of the present question, which was 
only concerned with the right of personal succes- 
sion to it ; and that property was held to be dis- 
tributable according to the rules of the Mahomedan 
law governing inheritance. Ghasiti r. Umrao 
Jan. Ghasiti v. jAaGU. 

[I. L. R. 21 Cale. 149 
[L. R. 20 LA. 193 

MAHOMEDAN LAW— DEBTS, 

S^dt iy creditor of deceased Mahomedan against 
Ms helr—Administration, suit for.'] In a suit 
against the widow of a Mahomedan on the ground 
that she was in possession of his estate, and ■^’:^ere 
there were other heirs of the deceased, held. .lnoI- 
lowing the principle laid down in the case oif 
Mutty Jan v. Ahmed Ally^ I. L. R. 8 Calc. .870, 
that the suit was properly brought against the 
widow, and that her liability was to be measured, 
not by the extent of her interest in her late hus- 
band’s property, but by the amount of the assets 
of his estate which had come into her hands, and 
which she had not duly disbursed in the discharge 
of the liabilities to which the estate was subject at 
her husband’s death. A mir Dhlhin alias Mo H amdi 
Jan i\ Baij Nath Singh alias Baiju Singh. 

fl. L. R. 21 Calc. 311 
MAHOMEDAN LAW-DOWER. 

See Evidence Act, s. 32, 

[I. L. R. 19 Oalc. 689 
See Restitution of Conjugal Rights. 

[I. L. R. 17 Calc. 670 

1. — Oudh., law of, relating to reduetmi in aniomit 
of dower — Determination of amount of deferred 
dower recoverahlefroju representatires of deceased 
hushand married in, hut a non-resident of, Oudh, 
not affected iy law of that Provmce — Usage 
having force of law.'] A Mahomedan, a resident 
in Patna, since deceased, married the plaintiff, 
while he was for a time in Lucknow where she 
lived. Upon her claim, as his widow, for her 
deferred dower, it was found to have been con- 
tracted for at the amount alleged by her. The 
question of the amount of her dower was held to 
he determinable without reference to a usage 
having the force of law in Oudh, rendering dower 
reducible in certain cases by the Court, The place 
of celebration of the marriage did not make this 
applicable, Zakeri Begum v. Sakina Begum. 

[I. L. R. 19 Calc, 689 
[L. R, 19 I. A. 157 


MAHOMEDAN LAW— DOWER-d?owcM^i?. 

2, — Laro in Oudh — Discretionary power of the 
Courts over the amount of dower — The Oudh Laws 
Act iXVlII of 1876), 5. 5.] In a suit by a wife 
for her dower the Appellate Court altered the 
amount decreed by the First Court, as a reason- 
able sum payable in lieu of an excessive one, 
which the husband had on the date of the marri- 
age nominally entered in a nihahnama as the 
wife’s dower. Both Courts acted under the Oudh 
Laws Act (XVIII of 1876), s. 5. The Judicial 
Committee*having examined the grounds on which 
each of the Courts had exercised its discretionary 
power, considered the reason given by the First 
Court to be sound and restored its decree. Sulb- 
man Kadr V. Mehdi Begum Surrbya Baku. 

[I. L. R. 21 Calc. 135 
[L. R. 20 I. A. 144 


MAHOMEDAN LAW-ENDOWMENT. 

See Mahomedan Law— Mosque. 

[I. L. R. 12 All. 494 
[I. L. R. 13 AIL 419 

See Parties— Suit by some of a Class 
AS Representatives of Class. 

[I. L. R. 20 Oalc. 810 

See Right of Suit— Charities. 

[I. L. R. 20 Oalc. 810 

l.Dyy4.ppropriation not within the principle of 
jgdkf-^x^'operty settled on memhars of grantor's 
^family w^h a charge upon it for religious and 
charita.hle ^yiOivposes—Lffect of appropriation where 
the charge a siibstanU'aX'^t^e d Although 

the making provision for the g r a u to r 
of property dedicated to religious or charicabl™ 
purposes may be consistent with the property 
being constituted waif, yet in order to render it 
wa'kf\h% property must have been substantially, 
and not merely colourably, dedicated to such pur- 
poses. Although an instrument purporting to 
dedicate property as fisaTilillah waif," and 
vesting it in members of the grantor’s family in 
succession, “ to carry on the affairs in connection 
with the wahff might include provisions for the 
benefit of the grantor’s family without its opera- 
tion as a waif being annulled, yet, on the other 
hand, it would not operate to establish loalf, as it 
did not devote a substantial part of the property 
to religious or charitable purposes. Without deter- 
mining hoyr far provisions for the grantor’s family 
might form part of a settlement for religious or 
charitable purposes, and yet not deprive it of its 
character as establishing loahf, the Committee 
approved the decision in Muzlmrool Mug v. Puhvaj 
Ditarey Moliapattur, 13 W. R. 236, to the effect 
that the mere charge upon the profits of the estates 
of certain items which must in the course of time 
have ceased, being for the benefit of one family, 
did not render an endowment invalid as a waif. 

In the present case, however, there being no 
authority for holding a gift to be good as a waif 
without there being a substantial dedicafciou of 
the property to charitable or religious uses at some 
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time or other ; and the uses prescribed involving 
only an outlay suitable for such a family to make 
in charity, the j^ift was held not to be a substan- 
tial, or bond-jide dedication of the property as 
imlif. The use of this expression, and others, 
being’ only to cover arrangements for the benefit 
of the family and to make their property inalien- 
able, the property was not constituted wahf., nor 
was it freed from liability to attachment in execu- 
tion of a decree against one of th'e grantees, 
Mahomed Ahsanulla Chowdhry v. Amar- 

CHAND KUNDU. 

[I. L. R. 17 Gale. 498 
[L. R. 17 I. A. 28 

2.— Walif^ constitution of —Dedication of pro- 
perty with temporary intermediate interests — 
Uncertain contingency .'I To constitute a valid 
loahf there must be a dedication in favour of a 
religious or charitable purpose, although there 
may be a temporary intermediate application of 
the whole or part of the benefits thereof to the 
family of the appropriator or loakif, and the dedi- 
cation must not depend upon an uncertain contin- 
gency, such as the possible extinction of the 
waliifs family. Rasamaya Dhur Chowdhuri 
Abul Fata Mahomed Ishak. 

[I. L, R. 18 CalG. 399 

Z^ — Walif. co7istitution of —Dedication to pious 
objects — BajjadanasMn. — Mntwali — Minor ap- 
pointment of as sajj adanshm.'] In order to consti- 
tute a waltf it is not necessary to use the word 
•walif. So long as it appears that the intention of the 
donor is to set apart any specific property or the 
proceeds thereof for the maintenance or support 
in perpetuity of a specific object or of a series of 
objects recognized as pious by Mahomedau law, it 
amounts to a valid and binding dedication. Jeivan 
Dass ShaJm Shah v. Mibeeroodee7i, 2 Moo. I. A. 390, 
referred to. The respective duties of sajjadanashin 
and mntnali discussed The mode of appointment 
of saJjadanashUi referred to. Sei7ihlG : — A minor 
cannot be appointed the sajjada7iashi7i of a durgah 
or shrine. PiRAN v, Abdool Karim. 

[I. L. R. 19 Calc. 203 

4. — Settleme7it infavoiir of the settlo7'’s famiily 
with the reserv.atio7i of a life Merest ui 2Jart or 
the ivhole of the i7ico77ie for the settlor — “ Ohari- 
iable ” — “ lleligioiLs'' \ A loalfiii favour of the set- 
tlor’s children and kindred in perpetuity, with a 
reservation of a part or the whole of the income 
thereof in favour of the settlor for his own use 
during his lifetime, is valid. Mahomed Ahsa7iulla 
■Ohowdhry v. AmareJia7id Kundii, I. L. R. 17 Calc. 
498 : L R. 17 I. A. 28, referred to. Rasamaya 
Dhur Ghoivdhuri v. Ab^il Fata Mahomed Ishah, 
I. L. R. 18 Calc. 399, dissented from. In the 
construction of a deed of walif, the words ‘ chari- 
table ’ and ^ religious ’ must be taken in the sense 
in which they are understood in Mahomedan law. 
^tMAHOMED ISRAIL KhAN V. SaSHTI ChURH GHOSB. 

fl. L. R. 19 Calc. 412 
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C07lti7ULecl. 

5. — Waltf —Go7iditio7ial aiid revocable dedieatioyi 
— Go7ulitl07is of a valid dedioat io 71.1 A Mahomedan 
by an instrument revoking a previous trust deed 
conveyed her property to her husband on trust 
as follows : — (1) to maintain the settlor and her 
children out of the income ; (2) to hand over the 
property to the children on their attaining major- 
ity: (3) in the event of the settlor’s death with- 
out leaving children, with the income of the 
property to have Kathoni recited in a mosque, 
give food to the MoUahs who come there for 
reciting the same and get the mdiln performed. 
The settlor reserved to herself and her represen- 
tatives an option of dealing with the property as 
a special fund for the niaintenauce of her children, 
if any. The settlor died leaving no children. In 
a suit by her half-sister against her husband and 
others to recover her share of the property; — 
Held, per Muttusami Ayyar and Parker, JJ., 
that the plaintiff was entitled to recover her pro- 
portionate share of the property, notwithstanding 
the provisions of the above instrument. Pei' 
Shephard. J. — There had been no complete dedi- 
cation of the property, and except so far as re- 
gards the income required for the three specific 
objects named by the donor, her property was un- 
disposed of Conditions of a valid waltf consider- 
ed. Pathukutti V. Avathalakutti. 

[I. L. R. 13 Mad. 66 

6 . — Waltf —Go7istn(otio7v of doctmetit.l Where 
a Mahomedan of the Shia sect executed a docu- 
ment purporting to come into operation after his 
death, which document provided in a most com- 
plete manner of the devolution of his property, 
with the intention apparently of preserving the 
estate in perpetuity intact under the headship of 
some male member of the family, with provision 
by way of allowances for the other members, and 
of maintaining the dignity of the riasat, and in 
which no express mention of any sort of dedica- 
tion of the property to charitable purposes was 
made, though there was some incidental reference 
to certain religious duties : — Held., that such a 
document could not be construed as creating a 
waltf. Though it was not impossible that a docu- 
ment creating a waltf might contain provision also 
for the family of the settlor, the dedic^itioa to 
charitable uses being postponed, yet here there 
was not even an ultimate dedication of the pro- 
perty to charitable uses, bat the object of the 
executant was evidently merely the maintenance 
of the family estates and of the dignity of the 
riasat. Mahotned Ahsccimlla Ghowdhry v. Atiiar-^ 
chand Kutidn-, 1. L. R. 17 Calc. 49S ; L. R. 17 I. A. 
28, followed, KhuJooroniiUsa v. Roushan Jehan, 
I, L. R. 2 Calc. 184: ; L. R. 3 I. A. 291 ; and Nizami 
nddui Gulaith v. Abdul Gafur. I. L. R. 13 Bom. 
264, referred to. Murtaz Ai Bibi v. Jumna Bibi. 

[I. L. R. 13 All. 261 

7 . — Waltf — Waltf namah cotitaining provisloti 
for deseetulants of the gratitor.] The fact that 
the grantor of a waltf in tUe deed constituting 
the same made some provision lor the maiute- 
^ nance of his kindred and descendants will not 
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render the invalid. Mahomed Alidanulla 

Ghoicdliry v. Amarcliand Kundu, I. L. E. 17 Calc. 
498 ; L. it. S I. A. 28; and Muzhurool Huq v. Puh- 
Q'aj Pitarey Moliajoattnr, 13 W. R. 235, referred to. 
DEOKI PBASAD ‘V, INAIT-ULLAH. 

[I. L. R. 14 All. 375 

8. — Wahf — Delivery of yoossessmi-Shia sect,] 
According to the law applicable to the Shia sect 
of Mahomedans a xcalif-'bil'icasiyat^ or testamen- 
tary icalif, is not valid unless actual delivery of 
possession of the appropriated property is made 
by the icaliif (or appropriator) himself to the 
'iimtivali (or superintendent appointed by the 
wahif). According to the same law the death of 
the waltif before actual delivery of possession of 
the appropriated property by him to the mntwali 
or the beneficiaries of the trust renders the icalf 
null and void ah mltio. Consequently, where 
the xcaltif dies, as mentioned above, before actual 
delivery of possession of the appropriated proper- 
ty, the consent of his heirs to the testamentary 

cannot validate such ivalf. Distinction be- 
tween loalifhiUwasiyat and ivasiyat-hll^xvalf ex- 
plained. Agha Alt Khan v, Altap Hasan 
Khan. 

[I. L. R. 14 All. 429 

9. — Wahf — Settlement — Will — Invalidity of 
attempted settlemejit ymrporting to co?istitute a 
wahf ~ Document xiot establish hig a trust for a 
o'eligious or charitable purpose,] A icahfiiamah to 
be valid must be a substantial dedication of pro- 
perty to a religious or charitable purpose at some 
time or other. Mahomed Ahsaimlla Ghoiodkry v. 
Amarcliand Kundu, L. R. 17 I. A. 28; I. L, R. 
17 Calc. 498. referred to and followed. Where a 
waJifnamah purported to make a settlement on 
heirs, the settlor s intention having been to make 
the whole estate devolve from one generation to 
another, without being alienable by them, and 
without being liable in execution against them : — 
Held, that'tbe instrument could neither be main- 
tained as ei-tablisbing a wahf, nor as a settlement: 
also, that it could not be supported as a will, not 
having been validated by consent of heirs, as to 
two-thirds of the succession ; and that, even if it 
could have been dealt with as a will, the above 
provision would have been void. Abdul Gafub 

Nizamudin, 

[I. L. R. 17 Bom. 1 
[L. R. 19 I. A. 170 

Affirming on appeal, Nizamudin r. Abdul 
Gafur. 

[I. L. R. 13 Bom. 264 

10. — Wahf — Delinguislment of possession on the 
part of the loaliif essential — Sunnis.] According 
to the law of Sxinni Mahomedans it is essential 
to the validity of a icahf that the xoahif should 
actually divest himself of possession of the loahf 
property. Hence where a Sunni Mahomedan 
executed and registered what purported to be a 
deed of wahf, but never acted upon it and retain- 
ed possession until his death of the property 
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dealt with by the deed, which property subse- 
quently passed to his two sons by inheritance. 
— Held, that no- valid loahf of the property 
mentioned in the said deed was constituted. Mu- 
hammad Aziz-ud-din Ahmad Khan v. Legal 
Remembrancer, N.-W, P. and Oudh. 

[I. L. R. 15 All. 321 

11 . — Wahf— Settlement hi favour of the settlor's 
family loitli ultimate remainder to the poor — De‘ 
dication not suhstantialhj for religious and chart- 
table purposes — Appropriation not -within the 
principles of wahf — Property settled on the settlor's 
family ivith a charge upon it' for religious 
and charitable purposes — Charge, effect upon, 
where wahf not ralid.] A settlor by instrument, 
purported to create a wahf in favour of his family 
and, in the event of a failure of his descendants, 
in favour of the poor of Dacca The lower Ap- 
pellate Court held that the deed created a valid 
endowment , -to the extent of Rs. 75 per annum 
only, and that, subject to such charge, the pro- 
perties were alienable: — Held by the majority of 
the Full Bench (Petheram, C. J., Trevelyan 
and Ghosb, JJ. ; AMEER Ali, J., dissenting) 
upon the construction of the deed and upon the 
authority of Mahomed Ahsanulla Chowdhry v. 
Amarcliand Kundu, I. L. R. 17 Calc. 498 ; L. R. 
17 LA. 28, that the instrument did not create a 
valid wahf, there being no substantial dedication 
to religious and charitable purposes. Held hj 
the majority of the Full Bench (Prinsep, Ghose,. 
and Ameer Alt, JJ. ; Petheram, O.J., and 
Trevelyan, J., dissenting) that the charge of 
Rs. 75 per annum should be allowed. Held by 
Prinsep, Trevelyan, and Ghose, JJ., that the 
course of the decisions should not be disturbed 
by reference to texts which may favour the idea 
that a settlement on the settlor and his descen- 
dants in perpetuity is a pious Act. Held by 
Prinsep and Trevelyan, JJ., that upon the 
findings of the lower Courts no second appeal 
lay, and ic was not, therefore, necessary to express 
any opinion as to the validity of the instrument. 
Ameer Ali, J.— The disposition in question,* 
viewed according to the Mahomedan law, whicR 
supplies ample safeguards against fraud, created 
a valid endowment. There is a consenus of opi- 
nion among Mahomedan lawyers of every school 
and sect th.dA)Wahfs on children, kindred, or neigh- 
bours in perpetuity are valid. To hold that a. 
loahf, the benefaction of which is bestowed wholly 
or in part on the loahifs family and descendants, 
is invalid, would have the effect of abrogating an 
important branch of the Mahomedan law. A 
loakf is a permanent benefaction for tbe good of 
God’s creatures. The loahif may bestow the usu- 
fruct, but not the property, upon whomsoever he 
chooses, and in any manner whatever, only it 
must endure for ever. If he bestows the usufruct 
in the fi.rst instance upon those whose mainte- 
nance is obligatory on him, or if he gives it to hia 
descendants so long as they exist, to prevent their 
falling into indigence, it is a pious act, even more 
pious than giving to the general body of the 
poor. When a wahf is created constituting the- 
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family or descendants of the waltif the recipients 
of the charity so long as they exist, the poor are 
expressly or impliedly brought in to impart per- 
mancy to the endowment. The subsequent con- 
duct of the icaliif cannot in any way aSect the 
walif. Bikani Mia r. Shuk Lal Poddar, 

[I. L. R. 20 Gale. 116 

12. — Bide that remuneration of mutioaU sho7ild 
not exceed one-tenth of income of endowment — 
Sajjadanashin, j^ontion of."] The rule of Maho- 
medan law that the remuneration of a niutwall 
should not exceed one-tenth of the income relates 
to such managers or mutwalis as have no benefi- 
cial interest in the usufruct of the endowed 
properties, or are strangers to the endowment. 
Taking into consideration the nature of the in- 
stitution, the character of the grant, and the 
position of the sajjada}iashin, the rule was held 
not to apply to the Sasseram khanJiah. Mohiud- 
DiK V . Sayiduddin alias Nawab Mean. 

[I. L. R. 20 Gale. 810 

MAHOMEDAN LAW— G-IPT. Gol, 

1. Validity ... ... ... 693 

See Deed— Construction. 

[I. L. R. 13 All. 409 

(1) VALIDITY. 

1. — Gift ly a father — Gift of undivided share — 
Belie ery of vossession.'] A Mahomedan made 
a gift in writing to his daughter on her marriage 
of an undivided moiety of his share in certain 
buildings, which were the property of the donor’s 
wife. On the death of the donee, her husband 
married her sister, and the, donor thereupon simi- 
larly made a gift to her of the remaining un- 
divided moiety. The donees were minors at the 
dates of their respective gifts. The husband now 
sued to recover the share of his first wife, of 
which delivery had not been made : — Held, that 
the gift was not invalid, either for indefiniteness 
or for want of delivery of possession. Hussain 
V . Mira. 

[I. L. R. 13 Mad. 46 

2. — Beath-bed gifts — Gonsent of heirs — lUushaa 

— Belivery of possession — Undue influenee.'\ A 
Mahomedan on 27th February executed two 
deeds of gift, by one of which (attested by all 
his sons) he conveyed his one- fourth share in a 
certain mitta to his daughters ; and by the other 
(attested by all his daughters), he conveyed the 
rest of his landed property to his sons. The 
donor died on 6th March, and it was found on the 
evidence that the above dispositions of his pro- 
perty were death-bed gifts. It appeared that the 
donor had separate possession of the land dis- 
posed of by him, though part of it was held un- 
der pott alls, in which others were interested ; 

and also that on the date of the gift, the transfer 
of ownership of the property was proclaimed 
by beat of tom-tom, and that the tenants were 
called upon to attorn to the donees, who subse- 
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quently collected rent. The widow took no ex- 
ception to the gifts, but after two years one of 
the daughters brought this suit to have them set 
aside as invalid and to recover her share as an 
heiress of her father : — Held, (1) on the evidence, 
that the attestation of the heirs was regarded by 
all the parties concerned as evidence of consent, 
and that they did consent to the death-bed gifts- 
at the time they were made ; (2) that this con- 
sent not having been revoked on the donor’s death, 
and there having been sufficient delivery of pos- 
session the gifts were complete ; (3) that the gifts 
were not impeachable on the ground of niushaa. 
Evidence of undue influence considered. Shari- 
FA Bibi i\ Gulam Mahoaied Dastag-ir Khan. 

[I. L. R, 16 Had. 43^ 

MAHOMEDAN LAW— INHERITANCE. 

See Lunatic. 

[I. L. R, 15 All. 29 
Sec Mahomedan Law — Custom. 

[I. L. R. 21 Calc. 149 

1. — Go-sharers— Suit for possession of a share in 
the property of a Mahomedan family —Bight of 
In a suit in 1882 between the members of 
a family following the Mahomedan law of inheri- 
tance, in which the plaintiffs sued as sharers for- 
the recovery of their share in certain property, one 
of the defendants pleaded that 2 ^ paraviha, part of 
the property in dispute, was not subject to divi- 
sion, but this plea was unsuccessful, and a decree’ 
was passed for the plaintiffs. The present suit ■ 
was brought by a mortgagee from one of the de- 
fendants in the former suit (who had not appeared 
in that suit, and against whom therefore the - 
decision had been ex-parte) to recover his share of 
the above-mentioned paraniha, the subject-matter 
of his mortgage ; the mortgagor was joined as 
defendant, among others, including the defendant 
who had raised the plea above stated. This plea 
was repeated by the same person x—IIeld, distin- 
guishing Venkatarama v. Labai Meera, I. L. R. 13 
Mad, 275, on the ground that the parties in the 
present case w’ere governed by the Mahomedan 
law of inheritance, that the suit was maintain- 
able. A co-sharer by Mahomedan law has a right 
to a specific share in each item of property left 
by the person from whom he inherits, and can sue 
to recover that share from any person in posses- 
sion of the property. Chandu v. Kunhamed. 

[I, L. R, 14 Mad. 324 

2 — Sunni and Shia sects — Buies of descent — 
Evidence as to deceased heaving been a Snnni. ] A 
Mahomedan widow, who by birth was a Sunni, , 
but whose deceased husband had been a Shia, had 
during her married life conformed outwardly to 
his religion. The Sunni and Shia rules of in- 
heritance differing, her true heirs could only he 
ascertained • by determining to which of these 
sects the deceased belonged at the time of her 
death. The evidence relating to the period after 
her husband’s death led to the conclusion that . 
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througiLOut her widowhood she was a Sunni, 
having returned to the religion of her youth when 
.freed from the necessities of her position as the 
wife of a Shia. Hayat-un-nissa v. Muhammad 
Ali Khan. 

[I. L. R. 12 All. 290 
[L. R. 17 I. A. 73 

-MAHOMEDAN LAW— JOINT FAMILY. 

8ee Limitation Act, Art. 127. 

fl. L. R. 14 Bom. 70 
[I. L. R. 15 Mad. 67, 60 
[I. L R. 16 Bom. 191 
[I. L. R. 13 All. 282 

TMAHOMEDAN LAW-MARRIAGE. 

See Bigamy. 

[I. L. R 18 Calc. 264 
[I. L. R. 19 Calc. 79 

.MAHOMEDAIQ LAW— MOSQUE. 

1 . — En d 07 V m e nt or d ed i eat to n of m oui ue — M u lui in- 
madi oi' Wahahi sect — Distiirhing a religions 
assembly — Eight to say “Awhi” londlg during 
7 vorship,'] According to the Mahomedan law, 
a mosque cannot be dedicated or appropriated ex- 
clusively to any particular school or sect of Sunni 
Mahomedans. It is a place where all Maho- 
medans are entitled to go and perform tbeir 
devotions as of right, according to their conscience. 
No one sect or portion of the Mahomedan com- 
munity can restrain any other from the exercise 
of this right. Members of the Muhammadi or 
Wahabi sect are Mahomedans, and as such 

-entitled to perform tbeir devotions in a mosque, 
though they may differ from the majority of 
Sunni Mahomedans on particular points. But 
any Mahomedan would commit a criminal offence 
who, not in the bo7id-Jide performance of his 
•duties, but maid fide, for the purpose of disturbing 
others engaged in their devotions, made any 
demonstration, oral or otherwise, in a mosque, and 
disturbance was the result. So held by the Full 
Bench. Q uee7i' Empress y. Eamzan, I. L. R. 7 All. 
461, referred to. "Eer MahmOOD, J — According 
to the Mahomedan ecclesiastical law, the word 
must be said and should be pronounced 
at the end of the prayer ending with Sura-i- 
■Fateha; but there is no authority for holding 
that it should be pronounced in a loud or in a low 
.^tone of voice ; and (provided no disturbance of 
of the public peace is caused) a Mahomedan 
pronouncing the word loudly, in the honest exer- 
-cise of conscience, commits no offence or civil 
wrong. Ata-ullah v. Azim-ullah, 

[I, L, R. 12 All. 494 

2. — Public mosque — Eight of Mahomedans 
without distinctio7i of sect to use such mosqiie for 
the puiyoses of worship — Eight to say “ aniui ” 
loudly during loorshig).'] Where a mosque is a 
public mosque open to the use of all Mahome- 

vdans without distinction of sect, a Mahomedan 
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who, in the bondfde exercise of his religious 
duties in such mosque, pronounces the word 
amliE' in a loud tone of voice, according to the 
tenets of his sect, does nothing which is contrary 
to the Mahomedan ecclesiastical law or which 
is either an offence or civil wrong, though he may 
by such conduct cause annoyance to his fellow- 
worshippers in the mosqne. But any person, 
Mahomedan or otherwise, who goes into a 
mosque not^ bond fide for religious purposes, but 
7)mld fide to create a disturbance there and inter- 
fere with the devotion of the ordinary frequent- 
ers of the mosque, will render himself criminally 
liable. Jangu v. Ahmad-dllah. 

[I. L. R. 13 All. 419 

MAHOMEDAN LAW— PRE-EMPTION. 
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(1) RIGHT OP PRE-EMPTION. 

{a) Generally. 

1. — Gift of land without eonsideratlon — Shan- 
halp.'] No right of pre-emption arises where land 
is assigned without cousiiieration as shanhalp, 
Har Narain Pande v. Ram Prasad Misr. 

[I. L. R. 14 All. 333 

2. — Vicinage — Separate Qimhals.'] Where an 
estate, origiually one, has been divided into two 
separate 77iahcils^ no right of pre-emption under 
the Mahomedan law will subsist on behalf of 
oue of such viahals in respect of the other merely 
by reason of vicinage : nor will any right of pre- 
emption arise from the facij that certain appur- 
tenances to the original onahal are still enjoyed in 
common by the owners of the separated mahals. 
Abdul Rahim Khan v. Kharag Singh. 

[I. L. R. 15 All. 104 

(b) CO-SHARERS. 

3. — Pi'operty owned by more thari two oo-sharers 
-^Sliias\ The prevalent doctrine of the Maho- 
medan law governing the Shia sect is that no 
right of pre-emption exists in the case of property 
owned by more than two co-sharers. Balm v. 
Asooha Beebee, 2 N. W. 360, and Tafazzul Husam 
v. Kadi Hasan, Weekly Notes, 1886, p. 139, dis- 
sented from. Abbas Ali r. Maya Ram. 

[I. L. R. 12 All. 229 

(2) CEREMONIES. 

4. — Ceremonies of immediate demand and 
^^dema7id 7vith invocation^'] When a person claim- 
ing a right of pre-emption has performed the 
talab'i-mamasibat in the presence of witnesses, 
but not in the presence either of the seller or of 
the purchaser, or on the premises, it is necessary 
that, when performing the talab-i-ishad, he 
should declare that he has made the talab-i-mawa~ 
sibat, and at the same time should invoke 
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witnesses to attest it. Jadunandun Singh v. 
Dulput Shigh, I. L. R. 10 Calc. 581, affirmed. 
Nundo Peisliad Tliahur v, Go^pal Tlialiur, I. L. R. 
10 Calc. 1008, over-ruled. RtjJJUB Ali Chope.dar 
V , Chundi Churn Beadra. 

[I. L. R. 17 Calc. 543 

(3) PROFITS AFTER SALE. 

5 . — Decree for pre-emption — Profits of property 
accridng letween sale and decree 'becoming final 

Pre-emption for Ilindus— Bengal Glril Courts 

Act (XJI of 1887), 5. ^1— Pre-emption on basis of 
contract or custom.'] In a suit for pre-emption 
based on the wagib-ul-arz of a village, the plain- 
tiff pre-emptor did not ask for a declaration that 
he was entitled to be treated as a purchaser from 
the date of the sale to the vendees-defendants, 
nor that he was entitled to the rents and profits 
as from the date of the sale, nor did he ask for 
mesne profits. The decree in his favour did not 
grant him any such relief. The maj ib-ul-arz was 
silent as to whether the purchaser or the pre- 
emptor was entitled to the profits accruing 
sebsequently to the date of the sale being avoided : 

— Held by the Full Bench that the decree merely 
avoided the sale and divested the original owners 
of all interest in the property as from the date 
when the decree became final by the payment, in 
accordance with its terms, by the pre-emptor of 
the pre-emptive price decreed, and vested in the 
pre-emptor the rights of ownership from that date, 
and his rights were not postponed until he had 
obtained possession of the property. Held, that 
the- profits of the property which accrued between 
the date of the sale and the date when the pre- 
emptor, in accordance with the decree, paid the 
decreed pre-emptive price, belonged not to the 
pre-emptor, nor to the original vendor, but to the 
original vendees. Held, by Mahmood, J., that 
the vendees-defendants were entitled to the 
profits accruing up to. the date when the pre- 
emptor acquired possession of the property in 
accordance with the terms of the decree. Obser- 
vations by Mahmood, J., upon the texts of the 
Mahomedan law applicable to the case by way ! 
of analogy ; upon the contention that there is a 
Hindu law of pre-emption applicable to Hindus 
under s. 87 of the Bengal Civil Courts Act (XII 
of 1887) ; and upon the relation of the Mahome- 
dan law to cases in which pre-emption is claimed 
on the basis of contract or custom embodied in 
the ovgjib-ul-arz of a village. Deokinandan 
Sei Ram. 

[I. L. R. 12 All. 234 

MAINTENANCE. 

See Gases ijnder Hindu Law— Main- 
tenance. 

See Hindu Law— Widow— Disqualifi- 
cation— IJnchastity. 

[I. L. R. 17 Calc. 674 
[I. L. R. 15 All. 382 


MAINTENANCE— 

, Future maintenance. 

See Execution op Decree— Mode of 
Execution - Maintenance. 

[I. L, R. 19 Calc. 139 

, Suit for— 

^ See Small Cause Court Mofussil— 

Jurisdiction-Maintenance, 
Suit for, 

[I, L. R. 16 Bom. 267 

, Property assigned in lieu of— 

See Attachment— Subjects of Attach- 
ment — Property and Interest 
IN Property of Various Kinds. 

[I. L. R. 15 All. 371 

MAINTENANCE, ORDER OF CRIMINAL 
COURT AS TO. 

1. Grivibial Procedure Code, s. 488 — Liability 
of a Hindu not divided from his father to main- 
tain his loife.] A Hindu not divided from his 
father can be ordered to maintain his wife under 
s. 488 of the Code of Criminal Procedure. Queen- 
Empress V. Ramasami. 

[I. L. R. 13 Mad. 17 

2. — Criminal Procedure Codecs, 488 — Question to ■ 
be determined under that section — Maintenance of 
wife — Wife's right to separate maintenance.] Be- 
fore a Magistrate makes an order under s. 488 
of the Code of Criminal Procedure (Act X of 1882), 
he must find that the complainant is the wife of 
the person from whom she claims maintenance, 
and that he has either neglected or refused to main- 
tain her. The complainant claimed maintenance- 
from her husband, under s. 488 of the Code > 
Criminal Procedure. In the course of the pro- 
ceedings, G pleaded that his marriage with the 
complainant was not valid according to Hindu 
law, but offered to maintain her in his house as he 
had hitherto done. This offer was not accepted. 
The Magistrate held that the offer was not one 
within the meaning of s. 488 of the Code of 
Criminal Procedure, because G denied the validity 
of his marriage with the complainant, and re- 
fused to keep her with him as his wife : — Held, 
that there is no authority for the proposition that 
the words ‘tas his wife ” should be read into s. 488 
of the Code of Criminal Procedure. Maralilial 
Y. Kandappa Goundan, I. L. R. 6 Mad. 871, dis> 
sented from. In re GtULABDAS Bhaidas. 

[I. L. R. 16 Bom. 269 

3. — Criminal Procedure Code, s. 488 — Order for 
maintenance of wife — Wife living apart from her 
husband for good cause — Jurisdiction.] Where a 
wife after a temporary absence from her husband 
on a visit, found on her return that he was living 
with another woman, and thereupon left him and 
went to live in a different district, and in that dia-- 
trict applied for an order for maintenance against 
her husband : —Held, that, the wife being justified 
in refusing to live with her husband and in choos- 
ing her own place of residence, the neglect of her 
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MAINTENANCE, ORDER OF CRIMINAL 

COURT AS TQ-‘CO)irAii.ded, 

husband to maintain her was an offence within 
the jurisdiction of the appropriate Court at the 
place were the wife resided. — In re the Petition of 
FLilinidin. I. L, R. 9 Bom. 10. distinguished ; In the 
matter of the Petition of Todd, 5 N. W, 237, follow- 
ed. IN^ THE MATTER OF THE PETITION OP DE 

Castro. 

[I. L. R. 13 All. 348 

4. — Grioiinal Procediii'e Gode,s. 488 — Failure to 
pay process-fees,'] An application for maintenance 
under Criminal Procedure Code, s. 488, should not 
be dismissed on the failure on the part of the ap- 
plicant to comply with an order for payment of 
process-fees. In re Ponnammal. 

[I. L. R. 16 Mad. 234 

5. — Criminal Procedure Code,ss, 48S. ^%0~Crder 
for maintenance of wife — AyjpUcation 'by wife to en- 
force order — Plea that applicant had been divorced 
— Puty of Court to which application for enforce- 
ment is made,] Where a person in whose favour 

-an order under s. 488 of the Code of Criminal Pro- 
cedure has been made takes that order before a 
Magistrate, and the Magistrate finds that he has 
jurisdiction owing to the residence of the person 
-affected by the order, and is satisfied as to the 
identity of the parties and the non-payment of the 
allowance due, it is his duty to enforce the order 
for maintenance. It is no part of the duty of a 
Magistrate on such an application as above-men- 
tioned, vh., an application under s. 490 of the 
Code of Criminal Procedure, to entercain a plea by 
the party against whom the order is sought to be 
-enforced to the effect that he has divorced the ap- 
plicant, and is therefore no longer liable to pay 
maintenance. Zeb-nn-nlssa^. Menda Khan, Week- 
ly Notes. 1885, p, 25, dissented from. Mahbuban 
V , Fakir Bakhsh. 

[I. L. R. 15 All. 143 

0, — Criminal Procedure Codecs. 489 — Mainten- 
ance-— 'Variation in rate o/.] A Magistrate has 
no power under Criminal Procedure Code, s. 480, 
to make an order for maintenance at a progres- 
sively increasing rate, but the fact that the child 
has grown older might constitute a change iu the 
circumstances calling for a variation in the rate. 
■In re Ramayee. 

. [L L. R, 14 Mad. 398 

7. — Proceedings on application for maintenance 
— Fvidenee, record of — Summary trial — Criminal 
Procedure Code {Act X of 1882), ss. 355 and 4SS — 
ProeediireT] Proceedings under Chapter XXXVI 
■ of the Code of Criminal Procedure cannot be 
conducted as in a summary trial under Chapter 
XXII, but the evidence taken must be recorded 
as provided by s. 355. Kali Dassi v. Durga 
Charan Naik. 

[I. L. R. 20 Calc. 351 

MAJORITY ACT (IX OF 1875.) 

, B. 3 ^ 

See Minor— 0 CIS TODY op Minors. 

[I. L, R. 12 All. 213 


MAJORITY ACT (IX OF 1875), s. 3 — conoid, 
3linor — Age of majority — Guardian and Mana- 
ger-Act XL of 1858, ss. 4, 7, 12 — Collector — 
Court — Court of Wards Aet {Bengal Act IX of 
1879), ss. 7-11, 20, 65.] In a suit to recover 
mouey due upon certain promissory notes exe- 
cuted between the 14th December 1885 and the 
16th March 1886, the defendant pleaded (omter 
alia) minority, and alleged that by an order of 
the Civil Court the Collector had been appointed 
his guardian and manager of his estate under 
Act XL of 1*858 ; that on the 6th December, when 
he was nineteen years of age, his estate had been 
released by the Court of Wards and was made 
over to his father on the TTth December, that 
on the 30th December the District Judge held 
that he was still a minor, and appointed a man- 
ager of his estate, and that the District Judge’s 
order had been upheld on appeal by the High 
Court : — Held, that there was no evidence that a 
guardian nf the person or property of the defend- 
ant had ever been appointed within the meaning 
of s. 3 of th® Indian Majority Act (IX of 1875), 
and as the defendant was not under the juris- 
diction of the Court of Wards at the time of the 
execution of the promissory notes, he was then 
no longer a minor, but sui juris and competent 
to enter into a bindiug contract. Meld, that the 
Collector is not a Court of Justice within the 
meaning of s. 3 of the Majority Act. A Collector 
appointed under s. 12 of Act XL of 1858 cannot 
propeidy be styled the guardian of a minor’s pro- 
perty. Meld, that under s. 3 of the Majority Act 
the disability of miuorifcy only continues so long 
as the Court of Wards retains charge of a minor’s 
property and uo longer. Ilndra Prohash Misser 
V. Bhola Math Mookerjee, I. L. R. 12 Calc. 612, 
referred to and commented on. Birjmohun Lall 
V . Rudra Perkash Misser. 

[I. L. R. 17 Calc. 944 

MALABAR COMPENSATION FOR TEN- 
ANTS’ IMPROVEMENT ACT (MADRAS 
ACT I OF 1887). 

, ss. 1, 2, 4, 5, 6, 7, 

See Landlord and Tenant — Com- 
pensation FOR Improvements 
ON Land. 

[I L. R. 3 3 Mad, 454, 502 

MALABAR LAW— ADOPTION. 

Adoptioyi by the last member of a Nambudri 
illom.] In a suit for a declaration that the mem- 
bers of the Nambudri illom to which the plaintiffs 
belonged were the sole heirs and successors of an 
illom known as Kiluvapura, of which the natural 
line had become extinct, and for possession of 
certain land which had formed part of its property, 
the defendants were the harnaoan and manager of 
the plaintiffs’ illom and the members of another 
illom. It was found on the evidence that the 
plaintiffs’ 'karnavan had been adopted unto the 
Kiluvapura illom, and that subsequently that illo'm 
and the plaintiffs’ had been amalgamated under a 
hiirar executed by, among others, the wife of the 
last male member of the Kiluvapura illom, and 
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that she had died before this suit : — Keld, that the 
adoption of the plaintiffs’ 'k&rna'Gan was valid 
even assunaing’ that no datta lioinam was perform- 
ed, and the last male member of the Kiluvapnra 
illom had died after merely indicating- him as his 
heir, and that the widow adopted him in - the 
Dwayamushyayana form ; and that the plaintiffs 
were entitled to a decree as prayed. Shankaean 
V . Kesavan. 

[I. L. R.,15 Mad. 6 

MALABAR LAW-CUSTOM. 

- See Malar AR Law— Inheritance 

[I.L. R. 15 Mad. 281 

1. — Qmdldoathu of yajani'in or oiaoiager of the 
famlhj—Leprory — Adoption of another pe^'^on 
without eon.s'ent of son loliAi was a legoer.'] The la.st 
female member of an Aliyasantana family made 
an adoption without the consent of her son, who 
was suffering- from ulcerous leprosy, which was 
not congenital : — Held, that there was no custom 
excluding lepers either from management of the 
family or from inheritance, and that the son was 
entitled to have the adoption set aside. Chandu 
l \ SUBBA. 

[I. L. R. 13 Mad. 209 

2. — Custom of MLiinllas~-Qoparccii(Lry.'\ There 
is no authority for saying that the custom of 
holding property in coparcenary is a recognized 
•custom among Mapillas in Malabar. Kasmi r. 
Ayishamma. 

[I. L. R 15 Mad, 60 

MALABAR LAW-ENDOWMENT. 

See Parties— Adding- Parties to suits 
—Plaintiffs. 

[I.L. R. 14 Mad. 489 

— IfelJioima — Compromise hy JJralers of the 
right to manage a devasom’- Claim of certain 
uralers to exclude others from management— Limi- 
tatiom,'] The uraima right in a Malabar devusoni 
was vested in the illom, ot which plaintiff No. 1, 
a Nambudri Brahman, was a member ; the defend- 
ants represented the family w'hich formerly ruled 
over the tract of country where the devasom was 
situated. The plaintiffs sued for a declaration 
that their families were entitled to the exclusive 
management of the affairs of the devasom. It 
appeared that the plaintiffs’ and defendants’ 
families had been in joint management since 1845 
in accordance with the provisions of a deed of 
compromise '.—Held, (1) On its appearing that the 
compromise had been entered into by the harnavan 
of the plaintiffs’ illom, and that the compromise 
was not vitiated by fraud or the like, that the 
compromise was binding on the plaintiff ; (2) 
That the claim to exclusive management was 
barred by limitation. A legal origin to whick 
the joint enjoyment of the rights of njanagement 
may be referred may be found in the continuance 
■of what was melhoima in ancient times as a co- 
trusteeship subsequent to the British rule with 
the tacit sanction of the British G-overnment, or 


MALABAR LAW— ENDOWMENT— 

in the status of the Nambidi family as patrons of 
the institution. Nil AK AND AN Padmanabha. 

[I. L. R. 14 Mad. 153 

MALABAR LAW-G-IFT. 

Gift of land to a loifs and her children — In- 
cidents of tarwad property — Liability to attach- 
ment in execution of decreed] Land, which origi- 
nally belonged to one T, was given after his 
death to one of his wives and her children in 
accordance with a wish orally expressed by him. 
He had not expressed any intention as to how it 
should be held by the donees. It appeared that 
they were subject to the Marumakkatayam law: 
— Held \s\\% Full Beneh.that they took the laud 
with the incidents of property held by a tarwad. 
Narayanam v. Kannan, I. L, li. 7 Mad. 815, 
dissented from. Held, by the Division Court 
accordingly, that a decree against the assets of 
one of the sons could not be executed against the 
laud as a whole or against bis share in it. Kunha- 
CHA Umma V, Kutti Mammi Hajee. 

[I. L. R. 16 Mad. 201 

Moidin V. Ambu. 

[I. L. R. 16 Mad. 203 note 

Contra : Parvathi v. Koran. 

[I. L. R, 16 Mad. 202 

MALABAR LAW— INHERITANCE. 

1 . — Exd usi 0 n from i nheritane o—Al iyasa ntana 
law — TJncongenital insanity.] A Jain, who was 
subject to the Aliyasantana law, made a will, 
whereby he disposed of the property of his family 
in favour of certain persons, and died. The plain- 
tiff, a female, was the sole surviving member of 
the testator’s family, but it was admitted that she 
was, and for more than fifty years had been, a 
lunatic, though she had not been declared to be so 
under Act XXXV of 1858; it appeared that her 
lunacy was not congenital. She sued, by the 
Collector of South Canara, the Agent for the Court 
of Wards: — Held, that the plaintiff was not ex- 
cluded from inheritance by reason of lunacy under 
Aliyasantana law, and the will in favour of the 
defendants was invalid. Sanklt v. Puttamma. 

[I. L. R. 14 Mad. 289 

2. — Malihatayam rule of inheritance — Custom of 
Tiyars in South Malaha-r,] A community, follow- 
ing the Makkatayam rule, must not be taken to be 
necessarily governed by the Hindu law of inherit- 
ance with all its incidents : — Accordingly, when a 
member of the Tiyar community in Calicut follow- 
ing that rule, alleged and proved a custom that 
brothers succeeded to self-acquired property in 
preference to widows ,it was held that the Court 
should give effect to it. Rarichan i\ Perachi. 

[I, L. R. 15 Mad, 281 

MALABAR LAW-JOINT FAMILY. 

1 . — Suit to remove a liurnavan for mismanage- 
ment as de faeto harnavan.^ A suit was brought 
to remove A the harnaxan de jure of a Mababar 
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tarwad from office on the grounds of mismanage- 
ment of tarwad property. The acts of misman- 
agement complained of were really done by B as 
liariiavan de facto. The above suit was withdrawn 
with leave to sue again. A died, and was succeed- 
ed by By against whom the plaintiffs brought a 
suit, to which all the adult but none of the minor 
members of the tarwad were made parties, to 
obtain his removal from the office of liarnavan 
alleging against him the acts of mismanagement 
above referred to : — Held, that the grounds alleg- 
ed supported the action. The fact that the mis- 
feasances were committed when B was de facto 
and not de jure liarnavati did not make them the 
less a ground for removing him from his office of 
de jure UarnavaTi. Held also, that the minor 
members of the tao'wad were sufficiently represent- 
ed on the record. Kukhan v. Sankara. 

[I. L. R, 14 Mad. 78 

2. — Suit ly junior menibere of a tarwad — Suit to 
owstrain execution of a decree obtained in a suit 
against pi aiyit iff s' Itarnaran — Bight of suit, In a 
suit brought in a Subordinate Court by the junior 
members of a Malabar tarwad against their har- 
naxan and others, the plaintiffs prayed for a de- 
claration of the uraima right of their tarwad in 
a certain dexasom, and for an injunction to re- 
strain the defendants, other than the members of 
the plaintiffs^ tarwad, from executing a decree of 
a District Court, passed on appeal from a Munsif’s 
Court, whereby certain lands of the devasom were 
decreed to be surrendered to them in the charac- 
ter of uralers ; it appeared (1) that plaintiffs’ 
liarnaxan was a party to the suit in which the 
above-mentioned decree was passed ; (2) that the 
plaintiffs’ tarwad was otherwise entitled to the 
nmima right by adverse possession, if not im- 
memorial title : — Held, that the plaintiffs were 
entitled to maintain the suit without proof of 
fraud and collusion on the part of their harnavan 
in the previous suit ; and that they were entitled 
to the decree as prayed. Appu v. Raman. 

[1. L. R. 14 Mad. 425 

3 , — Hormer decrees against harnavan — Glvil 
JProcedihre Code, s. 13 — Limitation Act {XV of 
1877), Sell, II, Ai^s, 91, 120 — “ Res judicata In 
a suit for a declaration that the members of the 
Nambudri illoin to which the plaintiffs belonged 
were the sole heirs and successors of an illom 
known as Kiluvapura, of which the natural line had 
become extinct^ and for possession of certain land 
which had formed part of its property, the defend- 
ants were the harnavan and manager of the plain- 
tiffs’ illom and the members of another illoyji. It 
was found on the evidence that the plaintiffs’ 
harnavan had been adopted unto the Kiluvapura 
illom, and that subsequently that illom and the 
plaintiffs’ had been amalgamated under a harar 
executed by, among others, the wife of the last 
male member of the Kiluvapura illom, and that 
she had died less than twelve years before this suit. 
The defendants, other than the harnavan and 
manager of the plaintiffs’ illom, asserted a right 
to a moiety of the property of the Kiluvapura 
illom (with which, however, it was now found on 


MALABAR LAW— JOINT FAMILY — contd. 

the evidence that they were less closely connected 
than the plaintiffs), and it appeared that that 
right had been similarly asserted in suits brought 
after the date of the harar above referred to, by 
a member of the defendants’ illom against the 
harnavan and manager of the plaintiffs’ illom, and 
that decrees had been passed therein negativing 
the title now set up by dhe plaintiffs, and that part 
of the property now claimed was held under one 
of those decrees. The plaintiffs did not ask that 
those decrees should be set aside : — Held (1) that 
the suit was not barred by limitation either under 
Art. 91 or Art. 120 of the Limitation Act ; (2) that 
it was unnecessary for the plaintiffs to prove 
malajides against their harnavan in respect of his 
conduct in the former suits or to seek that the 
decrees passed therein be set aside, and that those 
decrees did not constitute the present claim res 
judicata, as the harnavan was not then impleaded 
in his capacity as such ; and (3) that the plaintiffs 
were entitled to a decree as prayed. Shankaean 
V, .Kesayan, 

[I. L. R. 15 Mad. 6 

4. — Oastomary law of Majpillas Multifarious^ 
ness — Suit by harnavan — Eight of suit.'] The 
plaintiff sued as the harnavan of a Mapilla tarwad 
to recover lands in the possession of the defend- 
ants who were a donee from and the d^cendants 
of a previous harnavan and their tenants. It 
appeared that the alleged previous harnavan had 
died less than twelve years before the suit was filed, 
but more than twelve years before the joinder, as 
a supplemental defendant, of one to whom he. had 
conveyed certain property by way of gift five years 
before his death. An issue was raised as to whether 
the rights of the parties were governed by Mak- 
katayam or Marumakkatayam law, and an order 
of a District Munsif, reciting a petition to which 
the alleged previous harnavan was a party, was 
put in evidence to show that he had in a partic- 
ular instance acted in the capacity of harnavan 
of a Marumakkatayam tarwad: — Held (1) that 
on the allegations in the plaint the plaintiff was 
entitled to maintain the suit alone, and that the 
suit was not bad for multifariousness ; (2) on the 
evidence, that the plaintiff had succeeded to the 
office of the previous harnavan as alleged, and that 
the previous harnavan had followed the Marumak- 
katayam rule, although it was shown that other 
members of the family had dealt with property, 
described as self- acquired, under the precepts of 
Mahomedan law. Byathamma v , Avulla. 

[I. L. R. 15 Mad. IG 

5. — Karnavan, powers of —Perpetual lease.] The 
harnavan of a Malabar hovillagom executed a 
huihanom lease of certain land, the jenm of the 
homlago7n, in 1816. and in 1861 his successor demis- 
ed the same land to the same tenants in perpetuity. 
The present harnavan sued in 1889 to recover pos- 
session of the land ; — Held, that the perpetual 
lease, as being of an improvident character, was 
ultra vires and void ; and (2) that the original lease 
was not surrendered by the acceptance of the 
subsequent lease. Ramunni v, Kerala Varma 
Yalta Raja. 

[I. L. R. 16 Mad. 166 
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6. — Narfhbiidri — Kariiamn, decree against — ^ale 
in execution of decree,'] A junior member of a 
Nambudri illom, of wbich be was held out as the 
manager and de facto harnam^i, contracted a debt 
for the purposes of the illom. The creditor sued 
him on the debt, but did not implead him as har- 
navan, and, having obtained a personal decree, 
attached and brought to sale in execution property 
belonging to the illom. A son of the judgment- 
debtor now sued to set aside the sale : — B^eld, that 
the sale should be set aside. Govinda r-KRiSHNA^r 

[I. L. R. 15 Mad. 333 

7. — Karnaran, disgualification for oifice of — 
Blindyiess.] A blind man sued, as the harnavan 
of a Malabar tarwad, to recover certain land. 
One of the defendants, who claimed but was not 
admitted to be a member of the tarwad, and who 
asserted a right as kanomdar to the land in ques- 
tion, pleaded that the plaintiff was not competent 
to act as karnavan, or consequently to maintain 
the suit, by reason of his blindness : —Held^ that it 
was for the members of the tarwad to take this 
objection as if they wish a blind man to act as 
their karnavan he can do so ; the defendant there- 
fore was not entitled to raise this plea. IJkkan- 
DAN KUIJHUNNI. 

[I. L. R. 15 Mad. 483 

8 — The ValiyaRajah of a kovilagom sued as such 
— Liability of kovilagom properties.] Semhle : — 
That a decree passed against the Yaliya Rajah of 
a kovilagom is primd facie binding upon his suc- 
cessor and his kovilagom. Kerala Yarma Yali- 
ya Rajah v. Shangaram. 

[I. L. R. 16 Mad. 452 

9 . — Aliyasantana law — TJnjnstified alienation 
of family property 'by a member of undivided fami^ 
ly — Partition, right of — Adverse possession — 
Limitation.] In 1851 the ejaman of an Aliyasan- 
tana family mortgaged family property to the 
ancestor of some of the defendants who and 
whose alienees were now in possession. The 
* mortgagor died leaving besides one brother, two 
sisters, each having a son - the family remaining 
undivided. In 1856 one of the sons, with the 
concurrence of his uncle and mother, conveyed 
the land to the mortgagee, but this transaction 
was not justified by any family necessity ; and in 
1857 the other son and his mother sold their un- 
divided moiety to the plaintiff’s predecessor in 
title. In a suit to redeem the mortgage of 1851, 
the plaintiff obtained a decree for redemption of 
a moiety of the mortgaged property '.—Held that, 
although it may have been supposed in 1 857 that 
compulsory partition was permitted by the Aliya- 
santana law, yet as the right to the half share 
purported to be sold in 1857 had no legal exist- 
ence, nothing could pass by that sale, and the suit 
should be dismissed. Neither the original mort- 
gagee nor his son could rely on the twelve years’ 
rule of limitation unless he could prove a subse- 
quent valid sale, in the absence of which his 
possession must be taken to retain its original 
character. Byabi v. Pottanna. 

[i. L. R. 14 Mad. 38 


MALABAR LAW— MORTG-AGE. 

” 1. — Kanom mortgage — Redemption suit brought 
within twelve years from the date of hanom—’ 
Special stipulation for redemyytion.] In a suit to 
redeem a kanom executed less than twelve years 
before suit it appeared that the kanom instru- 
ment provided for the surrender of the property 
‘‘ if at any time the property should be necessary” 
for the jenmi. It was found that no special exi- 
gency had been established by the plaintiff: — 
Reid., on the above finding, that the special stipu- 
lation did not oust the general rule that the 
kayiom was not redeemable for twelve years, and 
the snit was therefore premature. Mahomed v. 
Ali Koya. 

[I. L. R. 14 Mad. 76 

2. — Transfer of interest — Appointment of a 
creditor as agent to collect rents and appropriate 
part towai'ds the debt — Mortgagee in possession — 
Usufructuary mortgage.] In a suit to redeem a 
kanom on certain lan i, the jenm of a devasom in 
Malabar, it appeared that the plaintiff held a 
melkanom in respect of the same land executed to 
him (subsequently to the date of the kanom sought 
to oe redeemed) by defendant No. 3. the samudaijam 
of the devasom. Defendant No. 3 represented one 
Gy in whose favour the uralers had, in 1741, exe- 
cuted a document appointing him samudayam 
and stating that they had received from him a 
kan m of 18,000 fanams on the devasom proper- 
ties and providing that he should appropriate part 
of the rents towards the loan. It appeared that 
in a suit to eject tenants, the uralers had sued as 
co-plaihtiffs with the samudayam : in subsequent 
suits, however, two of the uralers had sued 
other tenants for rent and the samudayam for 
an account; both of the.se suits were dismissed 
ou second appeal, and in the judgments of the 
High Court the samudayam was described as a 
mortgagee in possession : — Reldy in view of the 
conduct of the parties and on the terms of the 
document of 1741, that the samudayam was not 
thereby constituted a mortgagee in possession, 
and the melkanom set up by the plaintiff was 
invalid. Krishnah v. Yeloo. 

[I. L. R. 14 Mad. 301 

3. — Limitation— Greditor of a devasom placed 
in p)ossessio7i as saimidayam.] In a suit brought 
by the uralers of a devasom in Malabar to recover 
certain land in the possession of the defendant, 
it appeared that the defendant held under an 
instrument, dated 1741, whereby his predecessor 
in title was appointed samudayam and was author- 
ised to appropriate part of the rents of the 
devasom properties to the interest on a loan made 
by him to the uralers. Two of these uralers had 
brought a previous suit against the defendant for 
an account of the rents received by him and for 
an injunction: that suit was dismissed on second 
appeal when the High Court described the de- 
fendant as a mortgagee in possession, but the 
question whether or not he was a mortgagee 
with or without possession was not then directly 
and substantially in issue: — Reid, that the Court 
having held, following Krislman v. VeloOy I. 

L. R. 14 Mad. 301, that the defendant was not a 
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mortgagee in possession under the instrument 
of 1741, the suit was not barred by limitation. 
Raman ' t*. Shathanathan. 

[I. L. R. 14 Mad. 312 

4:,-— Transfer of Property Act {IV of 1882). 60 

— Partial redemyyt-ion — IndlvislMlity of mortgage,'] 
The liarnaran of a Malabar tarwad, having the 
jenri title to certain land and holding the urawia 
right in a certain public devasom to which other 
land belonged, demised lands of both description 
on Itanoin to the defendants’ taricad. and subse- 
quently executed to the plaintiff a melkanom of 
the first-mentioned land and purported to sell to 
him title to the last-mentioned land. In 

a suit brought by the plaintiff to redeem the 
kanoin and to recover arrears of rent : — Held, that 
the defendants were not estopped from denying 
the plaintiff’s right to redeem on the ground that 
he did not represent the devasom. and that the 
plaintiff who had denied the title of the devasom 
in the Court of First Instance, was not entitled 
to redeem the hanom as a whole, by virtue of his 
admitted title to part of the premises comprised 
in it. Konna Panikar v. Karunakara. 

[I. L. R. 16 Mad. 328 

5. — Otti mortgage — Right of pre-emjAi on under 
otti — Waiver — Limitation Ac't {XVof\%'Il),s. 28.] 
A jenini having demised certain laud in Malabar 
on otti to defendant No. 3 in 1869, sold th& jenm 
title to the plaintiff and defendants Nos. 1 and 2 
in 1886. In 1888 defendant No. 3 made a fur- 
ther advance to, and obtained a renewed demise 
from, defendants Nos. 1 and 2. The plaintiff sued 
more than six years after the sale to recover his 
share (defendant No. 3 being in possession) on 
payment of one-third of the otti amount : — Held, 
that (whether or not the suit was maintainable 
as framed) the third defendant had a right of pre- 
emption as ottidar, which had not been waived 
by him and was not barred by limitation, and 
which constituted a good defence to the suit. 
Kanharankutti V. Uthotti. 

[I. L. R. 13 Mad. 490 

6. — Otti mortgage— OttidaVs right of pre^emp' 
tlon — Suit to redeem kanom.] In a suit to redeem 
a kanom of 1874, it was found that the plaintiff’s 
predeceFSor in title had purchased the jenm title 
to the land in question at a sale held in execution 
of a decree which was binding on the jenmTs 
tarioad ; but it appeared that the defendant (the 
Lanomdar) held an otti on the land, dated 1870, 
and had not waived his right of pre-emption aa 
^Midar, A decree was passed providing for pay- 
ment by the defendant of the purchase-money to 
the plaintiff, and the execution by the latter of a 
conveyance, and in default for redemption by the 
plaintiff on his paying to defendant the amount 
of the otti : — Held, that the decree was right. 
XJkku r. Kutti. 

[I. L. R. 15 Mad. 401 

7. — Otti mortgage — OttidaVs odght of pre-emp- 
tion — Waiver — Mectum 'not to purehase.j An 
ottidar in Malabar loses his right of pre-emption 


MALABAR LAW— MORTGAGE-c^wcZ^ifZ^^^Z. 

if he refuses to bid at a Court-sale of the land 
comprised in his otti held in execution of a decree 
against the karnavan and senior anandravan at 
the tarivad in which the jenm right is vested, 
after having been specially invited to attend and 
exercise that right, and makes no offer to take 
the property for a long time after the Court-sale. 
Ammotti Haji v. Kunhayen Kutti. 

[I. L. R. 15 Mad. 480 

MALABAR LAW-WILL. 

Will hy memher of Malahar tariead — Validity 
of icilJf] Queerc — Whether the principle laid clown 
in Alaml v. Komil, I, L. R. 12 Mad. 126, would 
apply in the case of a will made by a member of 
a Malabar tarivad having heirs in the tarwad. 
Kuttyassan V. Mayan. 

[I. L. R. 14 Mad. 495 

MALICIOUS PROSECUTION. 

See Madras Local Boards Act, s. 128. 

[I. L. R. 13 Mad. 442 

, Suit for damages for— 

Sec Small Cause Court, Mofussjl— 
Jurisdiction — Damages, Suits 

FOR. 

[I L. R. 14 Bom. 100 

— Ahseuve of pvoTj able cause — Malice, proof of — 
Burden of proof,] In a suit for damages for mali- 
cious prosecution it was found that the charge 
brought by the defendant against the plaintiff 
was unfounded, and that it was brought without 
probable cause [—Held, that the absence of proba- 
ble cause did not imply malice in law, and that, on 
the failure of the plaintiff to prove that the defend- 
ant did not honestly believe in the charge brought 
by him, the suit should have been dismissed. Hall 
r. Venkatakrishna. 

[I. L. R. 13 Mad. 394 

MALIKANA. 

See MuNsiF, Jurisdiction of. 

[I. L. R. 19 Calo. 8 

MAMLATDAR. 

See Land Acquisition Aot, s. 19. 

[I. L, R. 17 Bom. 299 

See Witness— Civil Cases — Persons 
Competent or otherwise to be 
Witnesses. 

[I. L. R. 17 Bom. 299 

, Order of, as to possession. 

See Limitation Act, 1877, Art. 47. 

[I. L. R. 15 Bom. 299 
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MAMLATDAR, JURISDICTION OF. 

1 . — Effect of order of Mamlatdar a,'} to jyosses- 
sloji-^Aet XVI of I83S, . 5 . 1, cl. 2 — MamlatdtiVa 
fJo 2 Lrt a Reeemie Goibvt within contemplation of 
Bomhay Regulation {XVII of 1827) — Maxim, 
‘‘ Optimus legis interpres consuetudo, ” applica- 
tion of — Remedy when suit to set aside order as to 
possession is barred — Title, suit based ^^?^.] Oa the 
13th December 1863, prior to the passing- of the 
Mamlafcdars Act (III of 1876), one B sued defend- 
-ants 1 and 2 in a Mamlabdar’s Court* for the 
■purpose of restraining them from disturbing him in 
the possession and enjoyment of the lands in diS' 
pute. On the 17th January 1861. the Mamlatdar 
made an order to that effect against the said de- 
fendants. who omitted to sue to set aside that order. 
In 1866, B being then <lead, his widow (defendant 
3) executed in favour of the plaintiff a mins- 
patra in respect of the 1 mds in dispute, which was 
also ratified by her adopted son (defendant 4). In 
1871 the plaintiff sued to recover possession of the 
lands. Defendants 1 and 2 contended {inter alia) 
that the lands were their private property and 
had never been in the possession of B or his widow. 
The suit went up to the High Court, and was 
remanded for the determination of the issues, viz, 
(ip whether B had at the time of his death such 
a title to the lands as would have entitled him to 
make a mlrasl lease thereof, and (2) whether 
there was any valid adoption of defendant 4 by 
defendant 3. On remand the Court of First In- 
stance found on the issues in the affirmative, being 
of opinion that defendant 3 was in possession at 
the time the miraspatra was executed to the plain- 
tiff. The defendants appealed, and the Subordinate 
Judge, confirmed the lower Court's decree. He 
treated the Mamlatdar’s order as one made under 
the Mamlatdars Act, and, as such, binding con- 
clusively on the defendants, as it had not been set 
aside within three years from its date. On appeal 
ito the High Court, heldfhddj the Subordinate Judge 
with appellate powers was wrong in treating the 
Mamlatdar’s order as passed under the Mamlatdars 
Act. The order was one of a Revenue Court under 
•s. 1, cl. 2 of Act XVI of 1838. It was contended 
that the Mamlatdar could not make sach an order 
under Act XVI of 1838; — Held, that although the 
Collector’s Court was the only Revenue Court con- 
templated by Regulation XVII of 1827, since the 
passing of Act XVI of 1838, the Mamlatdar’s Court 
was always regarded as a Revenue Court empower- 
ed to deal with a claim to possession, and that in 
construing that Act the maxim “ optimns legis in- 
terpres Gonsuetndo ” might be properly applied. The 
order in question was against the appellant, and 
under s. 7 of Act XIV of 1859 a suit by the appel- 
lant to recover the property would be barred on 
■the 17th January 1867, and as that suit was not 
brought, the defendants could not assert a title 
■other than what their actual possession might 
afford them. The Subordinate Judge having found 
that defendant 3 was in possession in' 1886 when 
she granted the miraspatra, the appellant could 
not have acquired any title by possession before 
the plaintiff’s suit in 1871. Bapu Khandu v. Baji 
JiVAJI. 
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MAMLATDAR, JURISDICTION OF- — 

concluded, 

2.~~-Gode of Civil Procedure (Act XIV of m2), 
Gh. XXI, ss. 361 — 372, apyolic ability to a suit 
in a MamlatdaVs Gourt — Procedure — Parties, sub- 
stitution ofI\ The Bombay Mamlatdars Act (III 
of 1876) makes no provision for the substitution 
of the names of heirs in the case of the death of 
one of the parties, and Ch. XXI of the Code of 
Civil Procedure (Act XIV of 1882) cannot be held 
to apply to proceedings in a Mamlatdar’s Court. 
Accordingly, where a possessory suit was filed by 
two persons in a Blamlatdar’s Court, and one of 
them died pending the suit, and it appeared that 
the right to sue did not survive to the surviving 
plaintiff alone ; — Held, that the Mamlat iar having 
therefore no jurisdiction to substitute parties had 
no alternative but to dismiss the suit. Ganpat- 
RAM Jebhai V . Ranchhod Haribhai. 

[I. L. R. 17 Bom. 645 

MAMLATDARS COURTS ACT (BOMBAY 

ACT III OF 1876). 

See Oases under Mamlatdar, Juris- 
diction OF. 

See Specific Relief Act, s. 9. 

[I. L. R. 15 Bom. 685 

— Mamlatdar' s decree, by lohom it may be ques- 
tioned — Rtf ere nee to High Court by Collector — 
Practice — Procedure — Right of A party 

aggrieved by a Mamlatdar’s decree may apply to 
the High Court to set it aside, or may question its 
validity by a suit in a Civil Court. But where a 
Collector referred the record and proceedings in a 
case decided by a Mamlatdar under Bombay Act III 
of 1876, in order that the decree might be set aside 
as ultra vires, the High Court declined to inter- 
fere. VoRA ISABALLI V, DAUDBHAI MuSABHAI. 

[I. L. R. 14 Bom. 371 

, s. 4. 

See s. 17. 

[I. L. R. 16 Bom. 238 

1 . — s. 4:,— Award of partial claim — Injunction 
— Practice.'] The plaintiff’s suit to have the de- 
fendants restrained by injunction from causing 
disturbance to him in cultivating his fields was 
rejected by the Mamlatdar, on the ground that his 
allegations were not proved against all the defend- 
ants, one of the defendants having been found not 
to have disturbed the plaintiff : — Held, reversing 
the order of the Mamlatdar, that there was nothing 
in the Mamlatdars Act to prevent the Mamlatdar 
from granting the injunction as against the de- 
fendants against whom the case was proved. The 
High Court directed an injunction to go under s, 4 
of the Mamlatdars Act, restraining the said de- 
fendants from causing the alleged disturbance to 
the plaintiff. Ghintamanrav Narayan Gole 
V , Bala. 

[I. L. R. 14 Bom. 17 

2. — S. 4, cl. 2 — Injunction — Possession — Gon- 
structivG yjossession — Landlord and tenantf\ A 
landlord who has only a constructive possession of 


[1. L, R. 14 Bom. 372 
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MAMLATDARS COURTS ACT (BOMBAY 
ACT III OF 1876), s. 4:— concluded. 

lands througli liis tenant, cannot obtain relief by 
way of injunction under cl. 2 of s. I of tbe 
Mamlatdars Act (Bombay Act III of 1876). Desai 
Malahkai JBa^ud}liai v. Kesliavhliai Knberdha?’ 
I. L. R. 12 Bom. 419, followed. Nemaya v. 
Devandrappa. 

[I. L. R. 15 Bom. 177 

, S. 8. — Amendme7it of plaint — Manilatda^'' s 

2)ower to orde^' a plan to he appended to the plaint. \ 
In a possessory suit filed under Bombay Act III of 
1876 the Mamlatdar has no power to order the 
plaintiff to append a plan to the plaint, showing 
the situation of the property in dispute. If the 
plaint is defective in its statement of the necessary 
particulars as to the nature and situation of the 
property, the amendment contemplated by the Act 
is an amendment in writing on the face of the 
plaint, Chenbasaya v. Rudrapa. 

[I. L. R, 14 Bom. 581 

1. — s. 17. — Decree for possession — Obstruction to 
escecution of decree— Poicer to use force in execution 
of decree.'] When a Mamlatdar passes a decree 
for possession, it is his duty, under s. 17 of Bombay 
Act III of 1876, not merely to issue orders to the 
village officers to execute the decree, but also to 
see that effect is really given to his decision. For 
this purpose he may use force, if necessary, to 
eject the person against whom the decree is passed. 
Shankar Ramlal Dikshit r , Martandrao 
Bhau Tipnis. 

[I. L. R. 14 Bom. 157 

2. — s. 17, and S. 4. — Mamlatdar' s power to 
levy costs — Costs of litigation in High Court.] 
A Mamlatdar acting under s. 4 of Bombay Act III 
of 1876 issued au injunction to A, restraining 
him from obstructing B's possession of certain 
land. On A's application, the High Court, in the 
exercise of its revisional jurisdiction, set aside the 
injunction order, and directed D to pay aI’.? costs 
of the application. A thereupon applied to the 
Mamlatdar to levy the costs decreed by the High 
Court. The Mamlatdar rejected the application 
for want of jurisdiction : — Held, that under s. 17 
of Bombay Act III of 1876 the Mamlatdar had 
the same power to levy costs decreed by the High 
Court as be had regarding costs decreed in his own 
Court. The litigation in the High Court was a 
continuation of the suit iu the Mamlatdar’s Court, 
and any costs incurred were subject to the rules 
laid down in the Act. Nemava v. Devandrappa. 

[I. L. R. 16 Bom. 238 

MANAGER. 

8ee Bengal Tenancy Act, s. 93. 

[I. L. R. 20 Calc. 881 

of Hindu widow’s estate. 

See Recbiyer. 


MANAGER — continued. 

of joint-family. - 

See Cases under Hindu Law —Joint 
Family. 

See Hindu Law— Partition-Right to 
Account on Partition. 

[I. L. R. 17 Bom. 271. 
See Limitation Act, 1877, s. 19. 

[I. L. R. 17 Bom. 512 
See Limitation Act, 1877, Art. 107. 

[I. L. R. 20 Calc. 18 

See Cases under Malabar Law — 
Joint Family. 

of saranjam. 

See Grant— Construction of Grants. 

[I. L. R. 15 Bom. 247 

of ward’s estate. 

See Court of Wards Act, s. 20. 

[1. L. R, 18 Calc, 50G 

See Minor— Representation of Minor 
IN Suits, 

[I. L. R. 13 Mad. 197 

of temple. 

See Hindu Law— Endowment— Dismis- 
sal OF Manager. 

[I. L. R. 13 Mad. e 
[I. L. R. 15 Mad. 44 

MAPILLAS. 

See Malabar Law — Custom. 

[I. L. R. 15 Mad. 60 
See Malabar Law— Joint Family. 

[I. L. R. 15 Mad. 19 

MARGINAL NOTES TO ACTS. 

See Statutes, Construction of. 

[I. L. R. 20 Oalo. 609' 
MARKET, LICENSE FOR. 

See Bengal Municipal Act, 1884, s. 337, 
[I. L. R. 20 Calc, 654: 

MARRIAGE. 

See Bigamy. 

[I. L. R, 18 Calc. 264 
[I, L. R. 19 Calc. 79, 627 

See Contract Act, s. 23— Illegal Con- 
tracts— Against Public Policy 

[I. L. R. 13 Mad. 83 
[I. L. R. 16 Bom. 673 

See Hindu Law— Adoption— Who may 

OR MAY NOT BE ADOPTED. 

[I, L.R. 13 Mad. 128- 


[I. L. R. 13 Mad. 390 
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continued. 

See Hindu Law — Inheritance — Di- 
vesting OF, Exclusion prom, and 
Forfeiture of, Inheritance — 
Marriage, 

[I. L. R. 19 Gale. 289 

See Hindu Law— Marriage. 

See Jurisdiction op Civil Court- 
Caste. 

[I. L. R. 13 Mad. 293 

See Pa RSIS. 

[I. L. R. 17 Bom. 146 

, Dissolution of— 

See Divorce Act, s. 2. 

[I. L. R. 18 Calc. 252 

See Divorce Act, s. 14. 

[I. L. R. 17 Bom. 624 

, Expenses of— 

See Hindu Law — Inheritance— Im- 
partible Property. 

[I. L. R. 16 Mad. 54 

, Proof of— 

See Divorce Act. 

[I. L. R. 16 Mad. 456 


See Will— Construction. 

[I. L. R. 13 Mad. 379 
Repudiation of— 


MARRIAG-E— 

2. — Suit ty wife for nxdlity of marriage — Gene- 
ral and relatire impoteney — Impoteney quoad 
liaiic — Parsi Marriage Act (XF of 1865), s. 28.] 
In March 1882 the plaintiff and defendant, 
Parsis, were married according to the rites and 
ceremonies of their religion. In October 1882 
the plaintiff attained puberty, and for seventeen 
months from that time she lived with the defend- 
ant in his parents’ house ; but there was no con- 
summation of the marriage. There was no phy- 
sical defect in either plaintiff or defendant, nor any 
unwillingness in the plaintiff to consummate the 
marriage : but the defendant had always enter- 
tained such hatred and disgust for the plaintiff as 
to re.sult, in the opinion of the medical experts, 
in an incui'able impoteney in the defendant as 
regards the plaintiff . The delegates unanimously 
found, on the evidence, that the consummation 
of this marriage had from, its commencement 
been impossible; because the defendant was, from 
a physical cause, namely impoteney as regards 
the plaintiff, unable to effect consummation. 
They also found that there was no collusion or 
connivance between the parties : — on this 
finding, that such impoteney quoad the plaintiff 
must be regarded as one of the causes going to 
make consummation of a marriage impossible 
under s. 28 of Act XT of 1865, there being noth- 
ing in the Act to suggest a contrary opinion. The 
observations of Da Lushington and of Lord 
Watson in G. v. M., L. R. 10 A. C. 171, as to im- 
potency quoad liane and practical impossibility of 
consummation, approved and followed. S. v. B. 

• [I. L. R. 16 Bom. 639 


See Bigamy. 

[I. L. R. 19 Calc. 79 

, Right to ofiffeiate at— 

See Right of Suit— Office or Emolu- 
ment. 

[I. L.R. 14 Bom. 167 

, Validity ot— 

See High Court, Jurisdiction of— 
High Court, Bombay— Civil. 

[1. L. R: 16 Bom. 136 

1. — Validity of marriage — Suit for nullity of 
marriage — Bicoree Act ffV of 1869), ss. 18, 19 
(f,)— Domicile of origin — Beligious communiond\ 
Where the petitioner, a member of the Church of 
England, came to India about the year 1867, his 
domicile of origin being then English, and in 
1871 married the illegitimate sister (since deceas- 
ed) of his second wife, whom he subsequently 
married in 1887, it being uncertain what his 
domicile was at the date of his first marriage: — 
Meld, in a suit for nullity of marriage, that either 
the petitioner carried with him to India the laws 
as to capacity to marry by which he was ori- 
ginally governed, or he was governed by the law 
of the class to which he belonged, and that in 
either case the marriage could not be supported. 
Lope% V. Lopez^ I. L. R. 12 Calc. 706, referred to 
.and applied. Hilliard v. Mitchell. 

[I. L. R. 17 Calc. 324 


MARRIAGE ACT (CHRISTIAN-) (XV OF 
1872). 

, s. 68, and s. 6 . — hlarriage solemnised hj 

an unauthorised person—^' Knowingly ” — Presence 
of a Marriage Registrar?^ The lay trustee of a 
church in which the banns of marriage between 
Christians had been published, solemnised a mar- 
riage between them according to the rites of the 
Church of England. The Marriage Registrar at- 
tended the ceremony in a private and unofficial 
capacity. The person who solemnised the mar- 
riage was not of any of the classes of persons 
authorised to solemnise a marriage in the absence 
of a Marriage Registrar, and he was convicted of 
an offence under Act XF of 1872, s. 68 : — Held^ 
that the conviction was right. Queen-Empress 
m Fischer. 

[I. L. R. 14 Mad. 342 

MARRIED WOMAN. 

See Minor— Representation of Minor 
IN Suits. 

[I. L. R. 17 Calc. 488 

MASSES, TRUST FOR. 

See Will— Construction. 

[I. L. R. 15 Mad. 424 

MASTER AND SERVANT. 

Liability of master for servant’s act — Offer of 
money by defendant to avoid litigation — Suit for 
damagesi] The servant of the defendant, who 
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MASTER AND S^BItVA^T^coiiGluded, 

was staying in the plaintiff’s hotel, broke a filter, 
the property of the plaintiff. In a suit by the 
plaintiff for damages it appeared that the servant, 
when he broke the filter, was not acting within 
the scope of his employment, nor on the defend- 
ant’s business, or for his benefit. The defendant 
offered to the plaintiff as compensation Us. 30 
(which was refused), but without acknowledging 
any liability : — ^6"/^ (1) that the defendant was 
not liable for the act of his servant ; (2) that the 
plaintiff was not entitled to a decree for Rs. 30. 
Gray v. Piddian. 

[I. L. R. 15 Mad. 73 

MAXIM. 

, De minimis non curat lex. 

See Defamation. 

[I. L. R. 13 Mad, 34 

, Optimus legisinterpres consuetudo. 

See Mamlatdar, Jurisdiction of. 

[I. L. R. 14 Bom. 372 

, Quod fieri non debuit, factum valet. 

See Hindu Daw— Adoption— Requi- 
sites FOR Adoption— Author- 
ity. 

[I, L. R. 12 All. 328 
See Hindu Law— Adoption— Who May 

OR MAY NOT BE ADOPTED. 

[I. L. R. 14 All. 67 

MEASUREMENT OF LAND, STANDARD 
MEASURE OF DISTRICT FOR. 

See Bengal Tenancy Act, s. 158. 

[I. L. R. 17 Calc. 277 

merchant shipping ACT, 1854 (17 
and 18 YICT., C. 104). 

, ss. 24, 26. — A'p'plic ability of Act to India 

as reyards ilie rules of measurement — Act XIX of 
1838, ss. 4, 13 — Act X of \M\—Tem;porary addi- 
tio7is to open resseU — "'Sti'alief Mea^mig of the term 
-^litdes of measurement made by the Marine De* 
gyartmeyit in 1873,] The Merchant Shipping Act 
of 1854 (17 and 18 Viet., c. 104), applies, as 
regards the rules of measurement, to the whole 
of Her. Majesty’s dominions, and is law in India 
so far as it is not superseded by local legislation ; 
Acts XIX of 1838 and X of 1841 do not conflict 
with it. The accused was the owner of a vessel 
registered under Act XIX of 1838, as being of 
1 63^®o tons. In the course of a voyage the ves- 
sel’s bulwarks were raised by an additional struc- 
ture of a temporary character for the purpose of 
protecting the cargo from the sea. During this 
voyage the vessel was measured by a coast-guard 
inspector, who, following the rules of measure- 
ment issued by the Marine Department in 1873, 
which provide that the measurements must be 
taken from the top of the highest strake, tem- 
porary or otherwise, found an increase of 27 tons 
in the burthen of the vessel by reason of the tem- 
porary structure. This change in the burthen of 


MERCHANT SHIPPING ACT, 1854 (17 
and 18 VIOT., C. 104), ss. 24, 26 — conoid, 

the vessel having been made, the accused was 
prosecuted, under s. 13 of Act XIX of 1838, for 
omitting to register the vessel anew, and obtain a 
fresh certificate of registry under s. 4 of the Act. 
The accused was convicted and sentenced to pay 
a fine of Rs. 33-12 : — Held, reversing the convic- 
tion and sentence, that there being no expresa 
provision applicable to temporary additions to open 
vessels either in the Indian Acts (XIX of 1838 and 
X of 18^1), or in the Merchant Shipping Act of 
1854, the rules of measurement issued in 1873 by 
the Marine Department were ultra mres, so far 
as they insisted on the measurement being taken 
from the top of a temporary addition to the upper 
strake. Held also, that the additional structure 
put up by the accused being only of a temporary 
character, to be removed at the end of the voyage, 
did not come within the meaning of ‘‘ strake,’^ 
which is a structural portion of the vessel defined 
as a ‘‘ continuous line of planking or plates on a 
vessel’s si(Je reaching from stem to stern.” Queen- 
Empress v. Jamudin. 

[I. L. R. 14 Bom. 17G 

MERGER. 

See Mortgage— Marshalling. 

[I. L. R. 13 Mad. 383 

[I. L. R. 15 Mad. 268- 

See Mortgage— Redemption— Redemp- 
tion OTHERWISE THAN ON EX- 
PIRATION OP Term. 

[I. L. R. 14 Bom. 78- 

See Mortgage — Sale op Mortgaged' 
Property — Rights of Mort- 
gagees. 

[I. L. R. 16 Mad. 94- 

Putni interest , merger of, in that of zemindar — 
Oo-sharei'S-^Uent, suit for — Land Registration Act 
{Bengal Act YII of 1876, §. 78.] The doctrine of 
merger does not apply to the case of a putni 
interest coming into the same hands as the zemin- 
dari interest. A and B, two joint zemindars, 
having brought VLput7ii within their zemiudari tO’ 
sale for arrears of rent, purchased it themselves. 
During the existence of iAxQ putni a dur'.'putyii had 
been created, of which C was in possession. A 
instituted a suit against G to recover arrears of 
rent of the diu'-putni for a period of three years, 
setting up his claim thereto both as zemindar and 
p7btnidar, and joined R as a pro formd defendant, 
alleging that he was away from home at the time 
of the institution of the suit and could not there- 
fore join as a co-plaiutiff. It appeared that A\s 
proprietary interest was registered under the pro- 
visions of Bengal Act VII of 1876 (the Land 
Registration Act), but that B's interest had not 
been so registered. Prior to the suit coming on 
for hearing, B was transferred from the category 
of defendant in the suit into that of co-plaintiff. 
In answer to the suit G contended that the non- 
registration of B's interest precluded the plain tiffs- 
from maintaining the suit at all, share not 
being specified, having regard to the provision of 
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MEH<3-ER — concluded^ 

8, 78 of the Act. The lower Appellate Court hav- 
ing" dismissed the suit on this latter ground (among 
others) : — Reid, on second appeal, that the right of 
the plaintiffs as did not merge in their 

right as zemindars, and that the Land Registra- 
tion Act had therefore no application to the case, 
the plaintiffs being entitled to maintain the suit, 
qnd put7iidars. Jibaitti Nath Khan v. Gokool 
Chunder Chowdry. 

[I. L. R. 19 Calc. 760 
MESNE PROFITS. Gol, 

1. Mode of Assessment and Calculation 718 

See Decree — Form op Decree— Posses- 
sion. 

[I. L. R. 14 All. 431 

See Execution of Degree — Orders 
AND Decrees of Privy Council. 

[I. L. R. 15 Mad. 203 

See Valuation op Suit— Suits. 

[I. L. R. 17 Bom. 41 

. , Ascertainment ot — 

See Limitation Act, 1877, Art. 178. 

[I. L. R. 19 Calc. 132 

See Munsif, Jurisdiction of. 

[I. L. R. 21 Calc. 550 

See Res Judicata— Estoppel by Judg- 
ment. 

[I. L. R. 17 Bom. 35 

See Res Judicata— Matters in Issue. 

[I. L. R. 19 Calc. 159 

, Decree for, and for ejectment. 

See Valuation of Suit— Appeals. 

[I. L. R. 16 Mad. 310 

, Execution of decree for— 

See Execution of Decree— Execution 
BY OR AGAINST;RePRE8ENTATIVES. 

[I. L. R. 13 All. 53 

See Valuation of Suit— Suits. 

[I. L. R. 15 Bom. 416 

, Suit for— 

See Limitation Act, 1877, Art. 178. 

[I. L. R. 21 Calc, 259 

See Res Judicata— R elief not 
Granted. 

[I. L. R. 14 Mad. 328 

See Small Cause Court, Mofusstl— 
Jurisdiction— Mesne Profits. 

[I. L. R. 18 Calc. 316 

See Special Appeal — Small Cause 
Court Suits—Mesne Profits. 

[I. L. R. 18 Calc. 316 
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MESNE PROFITS — amclnded. 

, Suit for, and for possession. 

See Relinquishment or Omission to 
Sue for Portion of Claim. 

[I. L. R. 19 Calc. 615 

See Res Judicata~R elief not 
Granted. 

[I. Xi. R. 17 Calc. 968 

[I. D. R. 21 Calc, 252 

See Valuation of Suit— Suits. 

[I. li. R. 17 Calc. 704 

[I. L. R. 15 Bom. 416 

(1) MODE OF ASSESSMENT AND 
CALCULATION. 

1. — Mesne profits 07i accreted land — Presumption 
as to quantity of la^id under cultivation- Evi- 
dence, In determining the mesne profits upon 
alluvial land gained by accretion and decreed to 
the respondent, the amount of such profits de- 
pending upon the quantity of land that had been 
under cultivation during a definite period, the 
Courts below found that, at the end of that time, 
an area of a certain number of highas was culti* 
vated land. There was no evidence, however, to 
show what had been the increase year by year of 
the area cultivated, and on this question the 
appellants objecting to the amount of the mesne 
profits assessed by the Court could have produced 
evidence consisting of the papers usually kept in 
a zemindari serisJita showing how gradual the 
increase had been : but these documents they 
withheld : — Held, by the Privy Council, that on 
the above facts, the Courts had properly presumed 
against them, that the entire area of all the highas 
above mentioned had come under cultivation from 
the beginning of the period. Mahabir Pebshad 
V. Radha Pershad Singh. 

[I. L. R. 18 Calc. 540 

2. — Mesne profits^ ascertaiiment of — Deductions 
claimed,'] Where a decree awarded mesne profits 
of the lands claimed in the suit, and the Court 
declined, in execution of the decree, to investi- 
gate questions relating to the deductions claimed 
by the defendant, on the ground that to do so 
would be “ to go behind the decree,” and that it 
was not competent to the Court to do that in 
executing the decree : — Held, that the mesne pro- 
jfits could only be ascertained after making deduc- 
tions from the gross earnings for all such pay- 
ments made by the defendant as the plaintiff" 
would have been bound to make if he had been in 
possession. It was, therefore, the duty of the 
Court executing the decree to inquire into the 
payments which the defendant alleged he had 
made, and also to determine the question, whether,, 
as alleged by the plaintiff, the lands forming the 
subject-matter of the suit were rent-free. Ka- 
CHAR Ala Chela %\ Oghadbhai Thakarshi. 
Oghadbhai Thakarshi v, Kachar Ala Chela. 

[I. D R. 17 Bom. 35 
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See Bengal Tenancy Act, s. 93. 



[I. L. R. 20 Calc. 881 


See Compromise— Compromise op Suits 
UNDER CiTiL Procedure Code. 

[I. L. R. 15 Bom. 594 

See Court op Wards Act, s. 55. 

[I. L. R. 17 Calc. 688 

See Custody op Child. 

[I. L. R. 16 Bom. 307 

See Cases under Guardian. 

See Hindu Law — Adoption— Who Mat 

OR MAY NOT ADOPT. 

[I. L. R. 15 Bom. 565 
[I. L. R. 18 Calc. 69 

See Hindu Law— Guardian— Powers 
OP Guardians. 

[I. L. R. 14 Bom. 562 

See Hindu Law— Partition— Right 
TO Account on Partition. 

[I. L. R. 17 Bom. 271 

See Kidnapping. 

[I. L. R. 17 Calc, 298 

See Letters Patent, High Court, 
CL. 15. 

[I. L. R. 14 Bom. 555 

See Cases under Limitation Act, 1877, 
S. 7. 

See Mahomedan Law— Endowment. 

[I. L. R. 19 Calc. 203 

See Majority Act, s. 8. 

[I. L. R. 17 Calc. 944 

See Malabar Law— Joint Family. 

[I. L. R. 14 Mad. 78 

•, Illegal disposal of— 

See Penal Code, s. 372. 

[I. li. R. 15 Mad. 41, 75, 323 
[I. L. R. 16 Bom, 737 
[I. L, R. 21 Calc. 97 

Power of guardian to bind— 

See Issues— Fresh or Additional 
Issues, 

[I. L. R. 19 Calc. 507 

S^^Land Acquisition Act, s. 19. 

[L L, R, 17 Bom. 299 


MIN OR — continued, 

, Suit by— 

See Limitation Act, 1877, Arts. 95, 96. 

[I. L. R. 14 All. 498 

, Suit by guardian for— 

See Right of Suit— Interest to Sup- 
port Right. 

[I. L. R. 20 Calc, 498 

(I)^LIABILITY ON CONTRACTS. 

1. — Contract hy a minor — Voidable contract,'^ 
A contract entered into with a minor is only 
voidable at the option of the minor. Shashi Bhusan 
V. JadxL Nath Dutta^ I. L. R. 1 1 Calc. 552, followed. 
Mahamed Arif Saraswati Debya. 

[I. L. R. IS Calc. 259 

(2) RIGHT TO ENFORCE CONTRACTS. 

2. — Right of minor to contract — Contract hy a 

minor — Spebifo performance of contract, right of 
minor to enforce ^Contract Act (IX of 1872), 
5 . 11.] A minor in this country cannot maintain a 
suit for specific performance of a contract enter- 
ed into on his behalf by his guardian. Might v. 
Bolland, 4 Russ. 298, followed. Having 

regard to the provisions of s. 11 of the Contract 
Act (IX of 1872), a minor in this country cannot 
contract at all. Mahamed Arif v. Saraswati 
Behya, I. L, R. 18 C'alc. 259, and Hanmant Laksh- 
man v. Jayarao Narsinha, I. L. R. Bom. 50, 
referred to. Fatima Bibi v. Debnauth Shah. 

[I. L. R. 20 Calc. 508 

(3) CUSTODY OF MINORS. 

3. — Act IX pf 1861, $s. 1, 3, District Judge, 
jurisdiction of~GiuM Procedure Code, s, 17 — Act 
IX of 1875 (Majority Act), s. 8 — Discretion of 
Court — Quardian — Certificate of guardianship^] 
An application was made to the District Judge of 
Allahabad, under s. 1 of Act IX of 1861, by a 
relative of a minor, alleging that the minor had, 
by the acts and with the connivance and assist- 
ance of the defendants, at Allahabad, been 
removed from the plain tifi’s custody and guar- 
dianship at Allahabad, and praying for the 
minor’s restoration thereto. At the time when 
the application was made, the minor was at 
Lahore : —Deld that, under ss. 1 and 4 of Act IX of 
1861, read with s. 17 of the Civil Procedure Code, 
the application was cognizable by the District 
Judge of Allahabad, where the cause of action 
arose; and that, even apart from s 17 of the 
Code, the minor having been in the custody and 
guardianship of a person within the jurisdiction 
of the Judge of Allahabad, that officer had full 
jurisdiction to deal with the application. Under 
s. 8 of Act IX of 1875 (the Indian Majority Act) 
a person under the age of eighteen is a minor 
within the meaning of Act IX of 1861. No such 
restriction as is imposed by s. 27 of Act XL of 
1858, prohibiting the appointment of a guardian 
of any minor whose father is living and is not a 
minor, applies to persons applying under s. 1 of 
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MINOR — coiitiimed. 

(3) CUSTODY OF 

Act IX of 1861. Where the father of a minor 
was old and unable to work from ag-e and weak- 
ness, and the minor’s elder brother had been 
maintaining and educating the minor at his own 
expense, held that, under the circumstances, the 
brother was competent to apply under s. 1 of Act 
IX of 1861, and to ask for a certificate of guar- 
dianship. The words in s. 3 of Act IX of 1861, 
and thereupon proceed to make such^order as it 
shall think fit in respect to the custody or guar- 
dianship of such minor,” confer on the Court an 
absolute discretion to make an order as to custody 
or guardianship, or to refrain from making such 
an order where the circumstances do not call for 
such an order being made. Where a minor Hindu 
over the age of sixteen, who had embraced 
Christianity and left the house of his elder 
brother by whom he had been maintained and 
brought up, appeared to be well able to take care 
of and provide for himself, and preferred to be 
left as he was, and had sufficient mental capacity 
to judge what was best for himself, the Court re- 
fused to make any order upon an application by 
the brother for his custody and guardianship. 
Sarat Chandra Chakarbati v, Forman. 

[I. L. R. 12 All. 213 

(4) REPRESENTATION OF MINOR IN SUITS. 

— Oil'll Procedure Code, s. 443 — Defence of 
minority — Guardian ad litem, appointment of— 
Procedure When minority is pleaded as defence 
to an action, a guardian should be appointed for 
the defendant, and a preliminary issue should be 
framed and tried as to whether defendant is or is 
not a minor. Kasi Doss v. Kassim Sait. 

[I. L, R, 16 Mad. 344 

6. — Act XL ^^1S58, $. 3 — Order granting certl- 
fcate to act as guardian of minor — Obtaining a 
certificate — Majority Act (/Xo/ 1875).] When a 
Court, to which application has been made under 
s. 3 of Act XL of 1858 for a certificate, has 
adjudged the applicant entitled to have one, he 
then substantially obtains it ; although it may not 
be drawn up or issued at the time. Having 
obtained such an order, he has in substance com- 
plied with the terms of the Act ; in the same way 
as, when a plaintiff has judgment that he shall 
have a decree in his suit, it may be said that he 
has then obtained his decree.- Therefore, where a 
minor had been represented in a suit by a person 
who had obtained an order for a certificate under 
s. 3, but had not had it issued to him, the absence 
of a certificate was held to be not such an irre- 
gularity as entitled the minor, on coming of age, 
to have the proceedings set aside on the ground 
that he had not been properly represented. Mung- 
niram Marwari V, Gursahai Hand. Liakut 
Hossein u. Gursahai Nand. 

fl. L. R. 17 Calc. 347 
[L. R. 16 I. A. 195 

6. — Married womayi — Next friend — Civil Proce- 
dure Gode {Act X/U 1882), s. 446.] A married 
woman may act as the next friend of an infant 


MINOR — continued. 

r4) REPRESENTATION OP MINOR IN SUITS 

— concluded. 

plaintiff. Guru Pershad Bing v. Gossain Munraj 
Puri, I. L. R. 11 Calc. 733, over-ruled. AsiRuir 
Bibi X: Sharif Mondul. 

[1. L. R. 17 Gale. 488 

7. — Suit to .set aside alienation affecting mmoPs 
interests — Madras Regidation V of 1804, s. 8 — 
Manager appointed under Regulation— Gollector— 
Next friend of minori\ The holder of an im- 
partible zemindari governed by the law of primo- 
geniture, having a son, executed a mining lease of 
part of the zemindari for a period of twenty years 
by which no benefit was to accrue to the grantor 
unless mining operations were carried on with suc- 
cess, and the commencement of mining operations 
was left optional with the lessee. On the death 
of the grantor his minor son and successor brought 
a suit by the Manager appointed under Madras 
Regulation V of 1801, s. 8, and the Manager 
being subsequently dismissed, the Court of Wards 
authorized the Collector of the District to conduct 
the suit as next friend of the minor. The suit was 
one against the assignee of the lease to have the 
lease set aside: — Held, by Parker, J., that the 
plaintiff could sue by the Collector as his next 
friend since the Court of Wards had authorized 
him to do so: there is nothing in the Regulation 
to restrict the duty of conducting a suit as next 
friend of a minor to the Manager appointed under 
8. 8. Berespord V. Ramasubba. 

[I. L. R. 13 Mad. 197 

8. — Decree against guardian of a minor — 
material irregularity — Error in description of de~ 
fendant.'] In a suit by an adopted son, after the 
death of his adoptive father, to recover ancestral 
land sold in execution of a decree against his 
adoptive mother therein described as the guardian 
of the present plaintiff, who was then an infant, 
it appeared that the decree had been passed on a 
bond executed by the then defendant in respect of 
a debt due by her husband that the 
plaintiff should be regarded as a party to the suit 
in which the decree executed against the laud had 
been passed, and that the present suit should be 
dismissed. Natesayyan x. Narasimmayyar. 

[I. L. R. 13 Mad. 480 

9. — Suit in substance against minor -Sale-certi- 
ficate^ irregular description in— Decree against 
loidow representing her minor son — Decree^ sale 
of infa7ifs share umder.'] A sale-certificate ex- 
pressed a rent-decree to have been made against 
72, the widow and heiress of K, and fche mother 
of a minor son, name unknown : — Held, that this 
description, though irregular, showed that in sub- 
stance the suit was against the infant, and that 
the infant’s share was sold under the decree. Hari 
Saran Moitra v. Bhubaneswar I Debi, I. L, R. 16 
Calc. 40 : L. R. 15 I. A. 195 ; and Suresli Chnnder 
Wnm Ghowdhry v. Jugut thunder Debi, I. L. R. 
14 Calc. ‘204, followed. Kedar Prosunno, Lahiri 
X. Frotap Ohunder Talukdar. 

[I. L. R. 20 Gale, 11 
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MIXTOH — concluded, 

(5) BOMBAY MINORS ACT (XX OF 1864). 

10. — Alienation by a person oiot holding a cer- 
tijicate unde'^' the Act — Natural or de facto guar^ 
dian— Charge of minor's and property — 

Jurisdiction of Civil Court — Act XL of 1858.] 
The Bombay Minors Act (XX of 1864) does not 
forbid the natural or de facto guardian of a minor 
not holding a certificate under the Act from dis- 
posing , of property belonging to a minor. The 
meaning of the first section of the Act is that 
the care of the persons of all minors and the 
charge of their property shall be, as is expressly 
provided in Act XL of 1858. subject to the juris- 
diction of the Court. HoijrAPA Mhalpai. 

[I. L. R. 15 Bom. 259 

MINORITY* 

, Disability of— 

See Limitation Act, 1877, s. 7. 

[I. L. R. 17 Calc, 263 
[I. L. R. 13 Mad. 135,236 
[I. L. R. 16 Bom. 536 
[I. L. R. 20 Calc. 714 

See Limitation Act, 1877, s. 8. 

• [I. L. R. 13 Mad. 236 
[I. L. R, 16 Mad. 436 

, Evidence of— 

See Evidence Act, s. 35. 

[I. L. R. 17 Calc. 849 

MIRASI RIGHT, EVIDENCE OF. 

See Grant — Resumption or Rbvoca- 
TioN OF Grant. 

[I. L. R. 14 Mad. 431 

MIRASIDARS. 

See Enhancement of Rent— Liability 
TO Enhancement. 

[I. L. R. 17 Bom. 475 

See Landlord and Tenant — Nature 
OP Tenancy, 

£1. L. R. 17 Bom, 475 

MISCHIEF. 

See Theft. 

[I. L. R, 17 Calc. 852 

misdirection. 

See Appeal to Privy Council— Crimi- 
nal Cases. 

[I. L. R. 15 All. 310 

See Cases under Charge to Jury — 
Misdirection. 

misjoinder of causes of action. 

See Appellate Court —Other Errers 
Affecting Merits. 

[I. L, R. 15 All. 380 
See Cases under Multifariousness. 


MISJOINDER OF PARTIES. 

See Benami Transaction— Cbrtipieu 

PCRCHASERS. 

[I. L. R. 16 Mad. 290 

Madras Regulation (V of 1804), s. 8 — Snit by 
ward of the Court of Wards — Civil Procedure 
Code, 1882, 464.] The holder of an impartible 

zemindari, governed by the law of primogeniture, 
having a son, executed a mining lease of part of 
the zemindari for a period of twenty years, by 
which no benefit was to accrue to the grantor 
unless mining operations were carried on with 
success, and the commencement of mining oper- 
ations was left optional with the lessee. On the 
death of the grantor, his minor sou and successor, 
by the Collector of the district as his next friend 
(authorized in that behalf by the Court of Wards), 
sued the assignee of the lessee to have the 
lease set aside. The second plaintiff was the 
grantee from the Court of Wards (acting on be- 
half of the niinor zemindar) of cernaiu mining 
rights on the same land : — Held, per Muttusami 
Ayyar and Wilkinson, JJ. (affirming the judg- 
ment of Parker, J.) that the interests of the first 
and second plaintiffs not being inconsistent with 
each other, the suit was not bad for misjoinder. 
Beeesford y. Ramasubba. 

[I. L. R. 13 Mad. 197- 

2,— Civil Procedure Code (Act XIV of 1882), 
ss. 26, 31, 54 — Persons jointly interested in a suit — 
Ghjectlon tahen for fvst time on appeal.'] The 
plaintiffs were the widow and an alleged adopted 
son of one I, who was the uncle of the defendant 
R, In execution of a decree against R the pro- 
perty in dispute was attached. The plaintiffs 
intervened and objected to the attachment on the- 
ground that the property belonged to 1 and not 
to R, the judgment-debtor. This objection was- 
disallowed. Thereupon the plaintiffs filed a regu- 
lar suit to set aside the attachment. The Court 
of First Instance decide! in plaintiffs’ favour. 
The defendants appealed. The lower Appellate 
Court was of opinion that the interests of the 
two plaintiffs were antagonistic, and following 
the decision in Linganimal v. Chinna, I. L, R. 6 
Mad. 239, held that the suit was bad for misjoinder 
of parties. The case was thereupon remanded for 
an amendment of the plaint. On appeal to the 
High Oomt'.—JHeld, reversing the remand order, 
that the objection for misjoinder as co-plaintiffs 
not having been taken by the defendant in the- 
Court of First Instance, the Appellate Court ought 
not, under s. 34 of the Code of Civil Procedure- 
(Act XIV of 1882), to have allowed the objec- 
tion, Held also that as plaintiff No. 2 admitted 
the adoption of plaintiff No. 1, their claims were 
in no way antagonistic. They were both jointly 
interested in disproving defendant’s title. They 
could therefore sue jointly uuder s. 26 of the 
Code of Civil Procedure Lingamonal v. Ghinnay 
I. L. R. 6 Mad. 239, distinguished. Fakirapa v. 
Rudeapa. 

[I. L. R. 16 Bom. 119^ 
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MISKEPHESENTATION, EFFECT OF. 

See Charter-Paety. 

[I. L. R. 14 Bom. 241 
[I. L. R. 15 Bom. 389 

See Contract — Alteration op Con- 
tracts— By THE Court (Inequit- 
able Contracts). 

[I. L. R. 17 Calc. 291 

MISTAKE. 

See Charter-Party. 

[I. L. R. 16 Bom. 661 

See Settlement — Construction of 
Settlement. 

[I. L. R. 17 Bom, 407 

— in fact. 

See Special Appeal — Grounds of 
Appeal — Evidence, mode of 

DEALING- WITH. 

[I. L. R. 15 Bom. 670 

in law. 

See Limitation Act, 1877, s. 5. 

[I. L. R. 13 Mad. 269 
[I. L. R. 12 All. 461 
in name of party to contract. 

See Contract — Bought and Sold 
ITotes 

[I. L. R. 20 Calc. 854 

of taxing officer. 

See Court. Fees Act, s. 5. 

[I. L. R. 15 All. 117 
, Power of Court to rectify— 

See Decree —Alteration of Amend- 
ment OF Decree. 

[I. L. R. 16 Bom. 404 

MOKURRARI TENURE, EVIDENCE OF. 

See Title— Evidence and Proof of 
Title— Long Possession. 

[I. L. R. 17 Calc. 144 

MONEY. 

, Advance of, to pay off mortgage. 

See Decree— Form of Decree — Mort- 
gage. 

[I. L. R. 13 All. 581 

, Suit for— 

See Security for Costs— Suits. 

[I. L. R. 17 Calc. 610 

MONEY HAD AND RECEIVED. 

See Certificate of Administration- 
Eight to Sue or Execute De- 
cree without Certificate. 

[I. L, R. 15 Bom. 580 


MONEY HAD AND nBOI^lYEB—coyicId. 

See Limitation Act, 1877, Art, 97. 

[I. D. R. 19 OalG. 123' 

See Limitation Act, 1877, Art. 120. 

[I. L. R. 15 Mad. 382 

See Small Cause Court, Mofussil — 
Jurisdiction— Money Had and 
Eeceived. 

[I. L. R. 17 Bom. 42 

MONEY PAID FOR BENEFIT OF 
. ANOTHER. 

— Payment of revenue ly the elaimayit of a?i 
estate ichile teonporarily holding it under a decree 
in his favour, afterivards reversed— Liahility of 
owner for money so paid for his deneft,^ Where a 
claimant having obtained possession of an estate 
under a decree in good faith has paid the revenue 
and cesses (in default of which payment the estate 
would have been sold), although the decree may- 
have been reversed afterwards, and he may have 
been deprived of possession, he nevertheless is 
entitled to be repaid the amount by his oppo- 
nent, who benefits by it, provided that be has not 
realized, or failed through any fault of his own to 
obtain, enough out of the. rents and profits during 
his possession to cover this expenditure. The 
plaintiff had paid revenue and cesses in such a 
case : — Held, that on his accounting for mesne 
profits, and all that he had received, or might 
have received, from the estate, he should recover 
from the defendants, in whose favour the decree 
was ultimately made the difference between his, 
the plaintiff’s, payments and receipts. Dakhina 
Mohan Roy v, Saroda Mohan Roy. 

[I. L. R. 21 Calc. 142 
[L. R. 20 I. A. 160 

MONEY PAID, SUIT FOR. 

See Limitation Act, 1877, Art, 97. 

[I. L. R. 19 Calc. 123 

MONEY PAID TO SAVE ESTATE PROM 
SALE. 

See Right op Suit— Sale for Arrears 
op Revenue. 

[I. L. R. 13 All. 195 
MONEY PAID UNDER PROTEST. 

See Voluntary Payment. 

[I. L. R. 14 Bom. 299 

MONEY PAID UNDER REVERSED 
DECREE. 

See Civil Procedure Code, s. 244 

Questions in Execution of 
Decree, 

[I. L. R. 13 Mad. 437 

See Limitation Act, 1877, Art. 120, 

[I. L. R. 13 Mad. 437' 
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MORTGrAGrE. Col, 

1. Form of Mortgages' ... ... 729 

2. Construction of Mortgages ... 7S1 

3. Power of Sale - ... 731 

4. Sale of Mortgaged Property ... 735 

(«) Eights of mortgagees ... 735 
(2>) Purchasers ... ... 739 

6. Marshalling ... ... 740 

Redemption ... ... ... 741 

(a) Right of redemption ... 741 

(])) Redemption otherwise than 

on expiry of term ... 744 

(c) Mode of redemption and lia- 
bility to foreclosure ... 746 

'7. Foreclosure ... ... 747 

(^a) Demand and notice of fore- 
closure ... ... 747 

‘S. Accounts ... ... ... 748 


See Gbamperty. 

[I. L. H. 14 Bom. 72 

See Costs— Special Cases— Mortgage . 

[I. L. R. 15 Bom. 625 
[I. L. R. 17 Bom. 32 

-See Decree— Construction of Decree 
—Mortgage. 

[I. L. R. 20 Calc. 279 

iSed Cases under Decree — Form of 
Decree — Mortgage. 

See Cases under Execution op Decree 
— Mode op Execution — Mort- 
gage. 

.See Hindu Law-Joint Family— Pow- 
ers OF Alienation by Members 
—Other Members. 

[I. L. R. 15 Bom. 673 
[I. L. R. 15 All. 339 
[I. L. R. 13 Mad. 189 
[I. L, R. 19 Calc. 401 

.See Hindu Law— Usury. 

[I. L. R. 15 Bom. 84, 625 

-See Landlord and Tenant— Transfer 
BY Tenant. 

[I. L. R. 12 All. 419 

See Limitation Act. 1877, Art. 134. 

[I. L. R. 15 Bom. 583 

-See Limitation Act, 1877, Art. 147. ' 

[I, L. R. 14 Bom. 377, 577 
[I. L. R. 15 Bom. 183 

. See Lis Pendens. 

[I. L. R. 14 Mad. 491 
[I. L. R. 18 Calc. 164 

.^See Madras Forest Act, s. 33. 

[I. L. R. 13 Mad. 322 


MORTGAQ-E — continued. 

See Cases under Malabar Law — 
Mortgage, 

See Munsif, Jurisdiction of. 

[I. L. R. 19 Calc' 8 

See Partition— Mode op Effecting 
Partition. 

[I. L. R. 20 Calc. 533 
See Possession— Adverse Possession. 

[I. L. R. 14 Bom. 176 

See Power op Attorney. 

[I. L. R. 14 Bom. 590 

See Right of Occupancy— Loss or For- 
feiture OF Right. 

[I. L. R. 17 Bom.“677 
See Stamp Act, 1879, s. 24. 

[I. L. R. 15 Bom. 532 
See Stamp Act, 1879, Sch. I, Art. 5. 

[I. L. R. 15 Mad. 134 

See Stamp Act, 1879, Sch. I, Art. 44. 

[I. L. R. 21 Calc. 241 

See Transfer op Property Act, s. 82. 

. [I. L. R. 18 Calc. 320 

[I. L. R. 14 Mad. 71 

See Transfer of Property Act, s. 135. 

[1. L. R. 21 Calc. 568 

See Variance Between Pleading and 
Proof. 

[I. L. R. 17 Bom. 365 

by conditional sale. 

See Limitation Act, 1877, Art. 120. 

[I. L. R. 14 All. 405 
See Limitation Act, 1877, Art, 147. 

[I. L. R. 16 Mad. 64 

See Transfer of Property Act, s. 135. 

[I. L. R. 13 All. 102 . 

Construction of— 

See Hindu Law — Widow — Power of 
Widow— Power of Disposition 
OR Alienation, 

[I. L. R. 16 Mad. 1 

See Interest— Omission to Stipulate 
FOB, OR Stipulated, Time has 
Expired— Contracts. 

[I. L. R. 21 Calc. 366 
See Limitation Act, 1877, Art. 147. 

[I, L. R. 14 Bom. 577 
See Transfer op Property Act, s. 65. 

[I. L. R. 13 Mad, 192 
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MORTGAGrE— 

, E(iTiital)le— 

See Deposit of Title-Deeds. 

[I L. R. 14 All. 238 

See Cases undee Equitable Mortgage. 

See Limitation Act, 1877, Art. 147. 

[I. L. R. 14 Bom. 269 

, Suit to Lave land discharged from— 

See Jurisdiction —Suits for Land. 

[I. L. R. 19 Calc. 361 note. 

5 Usufructuary— 

See Deed— Construction. 

[I. L. R. 16 Bom. 172 

See Transfer of Property Act, s. 67, 

[I. L. R. 14 Mad. 232 

[I. L. R. 15 Mad. 174 

(1) FOKM OP MORTGAGES. 

1. — Ve7idor and purchaser— Gonditional right of 
re-parchase — Redemption, suit for.l A having pre- 
viously hypothecated certain land to J8, executed 
a conveyance of it to him in 1873 for a considera- 
tion which was now found to have been an inade- 
quate price. On the same day, B executed to A 
a counterpart document ” by which he covenant- 
ed to reconvey the land and return the sale-deed 
if the sale amount be repaid to him in cash on 
27th May 1875. The documents contained no 
provision as to interest and reserved no power for 
the purchaser to recover his purchase-money. In 
1888 representative, alleging that the transac- 
tion evidenced by the above documents was a 
mortgage, brought a suit to redeem it ; — Bold, 
that the transaction did not constitute a mortgage, 
and that the plaintiff was not entitled to redeem. 
Ayyavayyar v. Rahimansa. 

[I. L. R. 14 Mad. 170 

2. — Transfer of Property Act {IV of 1882), ss. 58 
(rZ), 98 — Usufructuary ‘inortyage — Anoniahms mort- 
gage.'] A deed of mortgage executed in 1879 for a 
consideration of Hs. 300 provided that the term of 
the mortgage should be four years certain, that 
certain interest should be payable, that the mort- 
gagee should have possession, that the profits 
should be appropriated first in lieu -of yearly in- 
terest and any balance appropriated in payment 
of the principal debt, and that the mortgagor 
should be entitled to redeem if the principal and 
interest were paid at the expiration of the four 
years. The mortgagee never obtained possession; 
and in 1882 he brought- a suit against the mort- 
gagor to recover the unpaid interest then d-ue, and 
obtained a decree, which was satisfied by the sale 
of property belonging to the judgment-debtor. 
In 1886 he brought another suit for recovery of 
the principal together with the residue of interest 
up to the date of suit : — Held that, inasmuch as 
there was no stipulation in terms that the mort- 
gagee was to remain in possession until payment 
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of the mortgage, money, the instrument did not 
strictly fall within s. 58 {d) of the Transfer of 
Property Act (IV of 1882), i.e., as a usufructuary 
mortgage, and that the rights and liabilities of 
the parties must be determined iu accordance- 
with the principles enunciated in s. 98 of that 
Act, l.e., as an anomalous mortgage: — Held, upon 
the construction of the instrument, that it must 
be regarded as a usufructuary mortgage not only 
during the four years, but after their expiration. 
Hikmatulla Khan v. Imam Ali. 

[I. L. R. 12 All. 203 

3. — Sale, with right reserved of repurchase 
ovithin a period, distinguished from 'mortgage — 
Gonstruction of documents of sale and of agreement 
for re-sale.] A document purporting to be one of 
sale, though it is accompanied by a contract reserv- 
ing to the vendor a right to repurchase the pro- 
perty sold, ou repaying the purchase-money within 
a certain time, is not on that account to be con- 
strued as if it were a mortgage, Alder son v. 
White, 2 DeG. and J. 105, referred to and followed, 
the law of India and of England being the same 
on this point. Bhagwan Sahai i\ Bhagwan Din. 

[I. L. R. 12 All. 387 
[L. R. 17 I. A. 98 

4. — Bond stipulating for recovery of loan fro^m 
moveahle and immoveahle property^ A bond con- 
taining a stipulation '■ that if the principal and 
interest is not paid up at the stipulated period, 
then the obligee will be at liberty to recover the* 
whole of his money, together with the interest 
fixed, by instituting a suit from my moveable 
and immoveable property, my own * milh ’ ” does- 
not create a mortgage upon any property of 
the obligor. Collector of Etawah v. Bett 
Maharani. 

[I. L. R. 14 All. 162' 

5. — Deed of conditional sale — Bal-loiUioafa, 
nature of —Transfer of Property Act {IV of 1882), 
s. o^—Pre-emptio7i, suit for.] The transaction 
known to Mahomedan law as a hai-hil-wafa is a 
mortgage within the meaning of s. 58 of Act IV 
of 1882, and nob a sale. The plaintiff in a suit 
for pre-emption had, prior to the sale of the pro- 
perty claimed, executed a deed in respect of his 
share in the village in virtue of which he claimed 
the right to pre-empt, the material portion of 
which deed was as follows : — Thirdly, if I, the 
vendor, or the heirs of me, the vendor, Ali Jan, 
alias Ali Ahmad, should pay off the entire con- 
sideration money mentioned above on, the Puran- 
mashi of Jebh Sudi 1299 fasli to the said pur- 
chaser, she should without any objection or 
hesitation receive the money, and, returning the- 
property sold, described above in the document,, 
to me, the vendor, revoke the sale : ” — Held, that 
this deed was a hai-hil-icafa or mortgage by con- 
ditional sale, and that as the conditional sale had 
nob become absolute at the time when the rig Kb 
of pre-emption accrued, the conditional vendor ok 
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morfcgasfor had still a subsisting right of pre-emp- 
tion. Bliagwati SaJuil v. Bliagmaii Bin, I. L. R. 12 
All. 387, distinguished. Ali Ahmad i*. Rahmat- 

ULLAH. 

[I. L. R. 14 All. 195 

(2) CONSTEUOTION OF MORTGAGES. 

6 . — Suit for arrears of mterest anil sale — Suit 
hfore 2>ui?icipal sum became dm — Right of 
A suit for arrears of interest accrued due on a 
mortgage and for the sale of the property com- 
prised therein was brought before the date fixed 
for the repayment of the principal. The mort- 
gage provided that, on default of payment of 
interest on the due date, interes.t should be 
chargeable on the arrear, and also tnat interest 
at an enhanced rate should be chargeable on the 
principal : — Held, that the plaintiff was not en- 
titled to sue for the arrears of iuteresc or to bring 
the mortgaged premises to sale before the principal 
became due. Kannu i\ Natesa. 

[I. L R. 14 Mad. 477 

7. — Asniaiti snltauif niecmiug of the icords — 
Destruction of subject of mortgage —Qost of re- 
building bij mortgageeP^ A mortgage-deed stipu- 
lated that in the event of the mortgaged house 
being destroyed by asmanl sultanl ” {i.e., evils 
from the skies or the king), the mortgagor should 
■rebuild it, and if he did not do so, and if the murfc- 
gagee rebuilt it. he (the mortgagor) would p.ay the 
cost of rebuilding with interest in addition to the 
mortgage-debt. The house was destroyed by a fire 
which originated in another part of the village, 
and the mortgagor failing to rebuild the house, 
the mortgagee rebuilt it. The mortgagor brought 
a suit for redemption : — Held, that the repay- 
ment of the costs of rebuilding the house was a 
condition precedent to redemption. The destruc- 
tion of the house was in the nature of a calamity 
from heaven within the meaning of the term 
asmanl Sahharamshet v. Amtha Devji 
Gandhi. 

[I. L. R. 14 Bom. 28 

3 , — Intention of ggarties — Mortgagee to have 
possession for ten years and to receive ^7 rafts in 
lieu of interest — Mortgagor to recover possessum in 
the year he paid the money after the expiration 
of the period — Power of Sale — Cl. 3. 5. io of Bombay 
Begulation V of 1827 — Mortgagee's yyevsonal re- 
medy against the mortgagor — Limitation.} Where 
a mortgage-bond contained a stipulation that the 
mortgagee should enter into possession of the 
mortgaged property and enjoy the rents and pro- 
fits in lieu of interest for ten years, and that after 
the expiration of that period the mortgagor 
should enter into possession in the year in which 
he paid the debt : — JHeld, that it was the intention 
of the parties that the mortgaged property should 
not be sold in satisfaction of the mortgage-debt, 
that the mortgagee was to remain in possession for 
ten years, and that, under cl. 3 of s. 15 of Bombay 
Regulation V of 1827, he had no power of sale. 
The mortgagee having brought his suit’ within 
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three years from the expiration of the stipulated 
period of ten years, held, that the mortgagee’s 
personal remedy against the mortgagor was not 
time-barred, Idrus r. Abdul Rahim an. 

[I, L. R. 16 Bom. 303 

9. — Hyphothe cation of our zemindari ^ro- 
pcrty^'' — Ascertainment of mortgagors’ zemindari 
interest at date of mortgage — Ambiguity in deed — 
Act IX if 1872 {Contract Act), s. 29 — Act IV of 
1882 {Transfer of Property Act), s. .58.] A deed of 
simple mortgage described the mortgaged property 
as ‘^our zemindari properfcy” {zemindari apnl), 
and gave no furfeher specification or description. 
It was proved that at the date of the mortgage 
the mortgagors had a definite and ascertained 
fractional share in two zemindaris '.—Held, that 
the words •* our zemindari property ” were suffi- 
ciently certain, or at any rate were capable of 
being made certain, by the proof of the mortgagors 
being at the date of the mortgage-deed, the 
owners of a specific zemindari interest; and that 
the mortgage was therefore not void for uncer- 
tainty. Kanhla Lai v. Muhammad Husain Khan, 
I. L. R 5 Ail. 11; BisJian Dayal v. Hdit Xarain, 
I. L. R. 8 All. 486 ; Ramsidh Pancle v. Balgoblnd. 
f. L. R. 9 All. 158 ; Rae Manih Ghand v. Beharl 
Lai, 2 N. W. 263 ; Deojit v. Pitambar, I. L. R, 

1 All. 275; Tailhy v. The Official Receiver, L. R. 
13 Ap. Cas. 523; and Tadninn v. D' Epimeull, L. R. 
20 Ch. D. 758. referred to. Shadi Lal v. ThakuR 
Da.s. 

[I. L. R. 12 All. 175 

10. — Simple usufructuary mortgage — -Right to 
have the property sold— Distinct covenant to pay 
the principal— Possession in lieu of interest-} A 
merely usufructuary mortgage will confer no 
right bo have the mortgaged property sold. Bub 
where there is a distinct covenant to- pay the 
principal, and the land is security for the same, 
the intention of the parties is that the property 
should be sold, tluoh a transaction is a simple 
usufructuary mortgage, and carries with it the 
right to have the property sold in default of 
payment of the principal. A mortgagee, who 
is entitled to possession in lieu of interest, and 
who does not take possession, loses his right to 
mterest, and cannot ask that the property be sold 
for default in payment of interest, the property 
being security for the principal only. Mahadaji 
i\ JOTI. 

[I. L. R. 17 Bom. 425 

ll-—Trafisfer of Property Aot, ss. 40, 58 (&), 69, 
100. — Charge — Lien — Transfer of interest in im- 
moveable pfvoperty — “ ArhP Mustaghraeffi '’ — 
Power of sale i?i default — Bondfde purchaser for 
■value loithout notice — Rights of purchaser at sale 
in execution of decree.} In January 1883 a decree 
was obtained upon a bond executed in October 
1875, whereby certaiu immoveable property was 
made security for a loan, the transaction being 
described nob by the word rehan^' or mortgaged, 
bub by the words “ arh ” and ‘‘ mustaghragC The 
instrument contained no express covenant for sale 
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of the property iu default of payment, but it 
■contained a covenant prohibiting alienation until 
payment, and a stipulation that, in the event of 
the property specified being destroyed or proving 
insufficient to satisfy the debt, the obligee might 
realize the amount from the obligor’s person and 
other property. The decree directed the sale of the 
property as in the terms of an ordinary decree for 
the sale of mortgaged property. In, 1885, before 
any steps had been taken in execution of the decree, 
the same prtperty v as sold in execution of a sim- 
ple money-decree against the obligor, and the 
purchaser obtained possession. It was found as 
a fact that at the time of the sale the bond of 
October 1875, and the decree thereon of January 
1883, vrere not notified, but through no fault of 
the obligee decree-holder, and that the purchaser 
was a hond-fde transferee for value without no- 
tice of the bond and decree : — that the 

words arh'’’ and iDustagliraq'' used iu the 
bond implied a power of sale irb default and 
denoted a mortgage without possession : and the 
transaction, though entered into prior to the 
passing of the Transfer of Property Act (IV of 
1882), must be regarded as amounting to a sim- 
ple mortage as defined iu s. 58 (h) of that Act. 
and not as merely creating a charge as defined in 
s. 100 ; and that, consequently, the rights of the 
obligee must prevail over those of the subsequent 
hond-Jide purchaser for value without notice of 
the bond and the decree thereon. Bold also by 
Mahmood, d., that the title of the judgment- 
debtor at the time of the sale in 1885 iu execution 
of the simple money-decree was subject to the 
mortgage-decree of January 1883, and the pur- 
chaser at the sale cguld acquire no higher title 
than the judgment-debtor possessed, and was 
equally bound by the terms of the decree of 
January 1883, in respect of the property which 
he had purchased, and could nut prevent the pro- 
perty being sold under that decree except by pay- 
ing up the decretal money. JJiino^oorim Dassee 
V. JYiifur Poddar, 21 W. R. 118, and Emiyet 
Hossem v. Glridltari Lai, 2 B. L. R. P. 0. 75: 12 
Moo. I. A. 366, referred to. Per Mahmood, J.— 
The power of sale mentioned in s. 58 (b) of the 
Transfer of Property Act is not a power in the 
mortgagee to bring the mortgaged property to 
sale independently of a Court. The observations 
on this point of Muttuswami Ayyar, J., in Rang a- 
■sami V. Muttu Kumarappa, I. L. R. 10 Mad. 509, of 
Birdwood and Jardine, JJ., in Khenyji BTiagvan^ 
das V. Rama, I. L. R. 10 Bom. 619, and of Petiie- 
RAM, 0. J., iu Sheoratan Knar v. dSlaliipal Kuar, 
I, L. R. 7 All. 258, dissented from. The nature of 
simple mortgage, hypothecation, charge and lien 
-discussed. AliVa y,,Nanu, I. L. R. 9 Mad. .218 ; 
Martin v. Parsm-m, 2 Agra 124 ; Raj Coo mar 
Ram Gopal Bar aim Singh v. Ram Putt Chow- 
dliry, 13 W, R. F. B. 82 : Moti Ram v. Vital, I. L. R. 
13 Bom, 90 ; Gopal Pandey v. Parsotam Ras, 
I, L. R. 5 All. 121 ; Shlh Lai v. Ganga Prasad, 
I. L. R. 6 All.'651 ; Girdhar Ranehoddas v. B.altam’^ 
chand Revaclumd, 8 Bom. 75; Sobliag chand Gnlab- 
^hand v. Rliaiohand, I, L, R. 6 Bom. 193 ; Naran 
PursJiotam v. Daolatram Vireliand^ I, L. R. 6 Bom, 


MORTG-AG-E— continued, 

(2) CONSTRUCTION OF MORTGAGES— 

538 : and Durga Prasad v. Shamhhn Nath, I. T;. R. 
S All. 86, referred to. Kishan Lal i\ Gayga Ram. 

[I. L. R, 13 AIL 28 

(3) POWER OP SALE. 

12. — E.rercise of power of sale by mortgagee — 
Surplus proceeds of sale in hands of mortgagee — 
Interest charged against mortgagee on such surplus 
from date of sale.'] A mortgagee, who under his 
power of sale has sold the mortgaged property, 
must refund to the mortgagor any surplus moneys 
remaining in liis (mortgagee’s) hands with interest 
at six per cent., Le., the Court rate, from the date 
of the completion of the sale. Abdul Rahman 
%\ Noor Mahomed. 

[I. L. R. 16 Bom. 141 

l^.~Notice of sale — Subsequent mortgage of same 
property — Notice of sale to subsequent mortgagors 
— LMice of sale to subsequent mortgagees — Belay 
in selling — Rescission of notice of sale — Suit bf, 
second mortgagee to qgrerent sale — Offer to redeem 
joint mortgage — Right of mortgagee — Exercise 
■power of sale — Injunction to restrain sale,] Certain 
property was mortgaged to the defendants in 1885 
for Rs. 60.000, and the mortgage-<leed contained 
the usual power of sale on notice to the mortga- 
gors or their assigns. The debt was not paid, and 
the defendants on the 3 1st August 1891 gave 
notice of sale to the mortgagors, but did not then 
proceed further in the matter. Three days after 
this notice, on the 3rd September 1891, the 
mortgagors mortgaged the property to the plain- 
tiffs for Rs. 10.000 On the 18th November 1892 
the plaintiffs by letter offered to transfer their 
mortgage to the defendants or to join with them 
in selling the property. In the event of their being 
unwilling to accept either of these proposals the 
plaintiffs requested the defendants to render an 
account of the sum due to them in order that they, 
(the plaintiffs,) might, if so advised, redeem the 
defendants’ mortgage. On the 3rd December 1892 
the plaintiffs by letter enquired whether the de- 
fendants were willing to re-con vey the mortgaged 
property on payment of a certain sum, which was 
less than the amount the defendants claimed, but 
they did not positively offer to pay the defendants 
either that amount or the amount which might be 
found to be due. In April 1893 the defendants 
advertised the property for sale on the 27th of 
that month without giving notice of sale to the 
plaintiffs, and on that day the plaintiffs filed a 
suit and obtained a rule, restraining tLe defend- 
ants from proceeding with the sale. In the argu- 
ment of the rule it was contended for the plain- 
tiffs, first, that Tihe defendants had no power to 
sell, because their mortgage-deed required previous 
notice of sale to be given to the mortgagors or 
their assigns, and no such notice had bben given 
to the plaintiffs who, as subsequent mortgagees, 
were assigns of the equity of redemption ; second- 
ly, that the notice of sale given to the mortgagors 
on the 31st August 1891, bad been rescinded, and 
a fresh notioe was, therefore, required ; and, third- 
ly, that inasmuch as the plaintiffs were willing to 
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redeem the defendants’ mortgage the sale should 
he restrained '.—Held (1) that notice^ to the plain- 
tiffs was not necessary. Proper notice had been 
given to the mortgagors on the 31st August 1891, 
three days before the plaintiffs had acquired any 
interest in the equity of redemption. No further 
notice was required to be given to any person who 
at that time was not an assign, in order to enable 
the defendants to sell under that notice. An assign 
must take things in the state in which he finds 
them, and cannot claim to alter rights which have 
accrued before he has any authority to interfere ; 

(2) that the notice of sale of the 31st August 
1891 had not been rescinded by the defendants, 
who were not bound to give a fresh notice before 
the sale advertised to be held on the 27th April 
1893. The mere fact of a long delay taking place 
between the maturing of the notice of sale and 
the actual sale does not make a fresh notice neces- 
sary ; (3) that on the evidence it did not appear 
that the plaintiffs were able and willing to redeem 
the defendants’ mortgage. The plaintiffs admit- 
tedly had not the money in hand, and the Court 
would not interfere with a mortgagee’s right to 
sell on the mere chance of the plaintiffs being 
able to make arrangements to pay the amount 
due at some uncertain time. Where a mortgage- 
deed which gave the mortgagee a power of sale 
contained also a proviso that the remedies of the 
mortgagors, their heirs, administrators, and as- 
signs in respect of any breach of the clauses or 
provisions (relating to such sale) or of any im^ 
propriety or irregularity whatever in any such 
sale should be in damages '.—Held, on the author- 
ity of Pricliard v. IVilson^ 10 Jur. N. S. 3b0, 
that the Court would not grant an injunction to 
restrain the mortgagee from selling the mort- 
gaged property. Mukcherji EurdooNJI r. NoOR 
Mahomedbhoy Jairajbhoy Pirbhoy. 

[I, L. R. 17 Bom. 711 

(4) SALE OF MORTGAGED PROPERTY. 

{a) Rights of Mortgagees. 

14 . — Pedemption of prior mortgage Toy ^ouisyie 
mortgagee— Sale, at his suit, of mortgaged goro- 
perty, on wJint terons, and lolth yoayment of iDha.. 
incunibraoices.'] Upon a claim by a puisne mort- 
gagee to redeem prior incumbrances, and in the 
alternative, for a decree ordering a sale of the 
property mortgaged, the sale was decreed, with 
application of the purchase-money to pay incum- 
brances in their due order ; and with redemption 
by the plaintiff of a prior mortgagee, who was to 
have an option to redeem, Umes Chundbr 
Sircar r. Zahur Fatima, 


[I. L. R. 18 Calc. 164 
[L, R. 17 I. A. 201 
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• flip morto’ao'or for the actual amount 

I. L. R. 16 Calo. 682, followed. Ghnga Pebshag 
V . jAWAHiB Singh. ^ ^ Calc. 4 

16 —Mortgagee in possession not paying 
ment durini famine - Payment of arrears of 
assessment ly person registered a^^pant mU^^^ 
tains eonveyanee frmnmortgagoj^ suit ■ 

for I^^ThTplahitifEs, as mortgagees under a luo^ 
gage-deed Lecuted to tRem by 

first defendant, had actual possesswn of thelana 

fn Question from 1872 to 1877, during which time 

SplS S.* .m 

the morto-age within sis months, in defplt w 

of R granted foreclosure to the 

appeal the District Judge reversed decree. 

second defendant only acquired by ^ 

tL mortgagor’s interest in the laad. 
mortt.agor had been in actual 
gistration of the mortgige would have been 

Ltioe to the purchaser of *'^®,“rt«°mn\t?a^ees 
As to the question of estoppel, the raortga ees 

were under no obligation to do Y^^^'whilfthe 
was not suggested that they stood by wWe the 
second defendant was negotiating for his pur 
chase, or had led him by so doing to 
thev were not interested in the land. Ihey uvea 
'at aLlstance from the land and it did not appear 
i-hfih thev ever knew of the sale. Nor was tueie 
* y Satlon upon them to move in the matter 
after the conveyance of the land to the second 
defendant, provided they did 
beyond the period prescribed by the 
tiou Ghintaman Ramchandra V. Dareppa. 

[I. L. R. 14 Bom. 50G 


l5. — Position of mortgagee who has purchased 
the mortgaged property after oTotalmng leave to 
lid.l A decree - holder (a mortgagee) who has, 
after obtaining leave to bid at a sale, purchased 
the mortgaged premises, is in the same position as 
an independent purchaser, and is only bound to 


V 7 .—Second mortgage of the same property to 
the same person— Sale in execution of decree on 
first mortgage— Purchase hy mortgagee decree- 
■holder.] ILoree-holder holding two decrees of 
different Courts on separate bonds bypotbccating 
the same property, in execution of the first decree 
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(«) Rights op Mortgagees— 
purchased the property himself. The surplus of 
the sale-proceeds was distributed by the Court 
among- other persons who held money - decrees 
against the same judgment-debtor : — H6’Z^7,that the 
mortgagee decree-holder could not afterwards exe- 
cute the second decree against property of the 
judgment-debtor not included in the hypothecation 
bond. Ahmad Wall v. Bahar Bussaln', Weekly 
Notes, 1S82, p. 61 ; Khmajah Ba.hhsh v. Iniamaii, 
Weekly Notes, 1885, p. 210, and Bahn Ravji v. 
Bamji Svai'ujjji. I. L. R. 11 Bom. 112, referred to. 
Ballam Das r. Amar Raj. 

[I. L. R. 12 All. 537 

18. — Bights of prior and sudyseguent ineuin- 
Irancers inter se — Rights of mortgagee purchasing 
eguity of redemption — Bight of sale of mortgaged 
property?^ A and B jointly mortgaged certain 
immoveable property to Y by a simple mortgage- 
deed on the 10th September 1882. They again 
mortgaged the same property to X on the 23rd 
February 1884. On the 6th August 1885 M mort- 
gaged a portion of the said property to Y. On 
the 12th August 1885 B mortgaged a portion of 
the same property to X. On the 21st August 

1885, A mortgaged a portion of the same property 
te X On the 20th September 1886 A and B sold 
to X the property mortgaged to him, and with 
the proceeds of that sale X\s three mortgages 
were paid off. On the 8 th January 1887 X sued 
A, B and X for caucelmenb of the deed of sale 
of the 20bh September 1886, and for sale of the 
property mortgaged to him under his deed of the 
6bh August 1885. Y did nob make X a party to 
this suit. He did nob ask for redemption of X’j' 
mortgages nor for foreclosure of B's mortgage. 
Upon these facts it was held by Edge, 0. J., 
Straight, Tyrrell and Knox, JJ., Mah- 
MOOD, J., dissentiente (1) That X not having 
exhibited any intention of foregoing altogether 
his rights in respect of the mortgages of the 10th 
September 1882 and the 23rd February 1884, was 
entitled to keep those securities alive and to use 
them as a shield against the claim of F, the sub- 
sequent mortgagee, to the extent of the amount 
which was due under them on the 20bh September 

1886. Golialdas Gopaldas v. Rambalish Sheoehand^ 
I. L. R. 10 Calc. 1035 ; L. R. 11 L A. 126 ; Gaya 
Prasad v. Salih Prasad^ I. L. R. 3 All. 682; Mnl 
Ohand Kiiher v. Lallu Triham, I. L. R. 6 Bom. 404 ; 
Shantapa v. Balapa, I. L. R. 6 Bom. 561 ; Banm 
Naihan v. Snhbaraya Mu-dali, 7 Mad. 229 ; Sirbadli 
Bai V. Raghunatlh Prasad, I. L. R. 7 Ail. 568 ; 
Jaiihi Prasad v. Sri Matra Mantangid Debia, 
I. L. R. 7 All. 577 ; and Gangadhara v. Sivarama, 
I. L. R. 8 Mad. 246, referred to. (2) That Y as sub- 
sequent mortgagee could not bring to sale under 
his mortgage-deed the property mortgaged to him 
without first redeeming X ’5 two prior mortgages. 
Wajed Hossein v. Hafez Ahmed Rezah, 17 W. R. 
480 ; Khub Cliand v. Kalian Bas, I. L. R. 1 All. 
240 ; Kasum-nn-nissa Bibi v, Nilratna Bose, I. L. R. 
8 Calc. 79 ; Sar Prasad v. Bhagman Das, I. L. R. 
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4 All. 196 ; Muhammad Ibrahim v. Teh Ohand, 
Weekly Notes, 1882, p. 59 ; All Ilasan v. Dliirja, 

I. L. R. 4 All. 518; Zallin Gir v. Ram Oharan 
Singh, I. L. R. 10 All. 629 ; and Umes Ghunder 
Sircar v. Zalmr Fatima, I. L. R. 18 Calc. 164 1 
L. R, 17 I, A. 201 referred to, in addition to the 
cases cited above. RogJnmath Prasad v. Jurawan 
Rai, I. L. R. SAIL 105, distinguished. Veyicata 
Cliella Kandian v. Panjanadien, I. L. R, 4 Mad. 
213 ; Gangadhara v. Slvarama, I. L. R. 8 Mad. 246, 
and the judgments of Mahmood, J., in Sirbadli 
Rai V. Ragunaili Prasad, I. L. R. 7 All. 568, and 
in Jaiiki Prasad v. Sri Matra Mautangui Debia, 

I. L. R. 7 AIL 677, dissented from. MAHiioOD, J., 
contra: — Inasmuch as a mortgagee cannot bring 
the mortgaged property to sale without the inter- 
vention of a Court, a private purchase by the 
mortgagee of the rights remaining to the mort- 
gagor in such property, though it may be valid as 
against the mortgagor, can have no effect in 
defeating the rights of puisne and mesne incum- 
brancers. Moreover, where a second mortgage to 
a third party intervenes between the mortgage to 
and the purchase by the prior mortgagee of the 
rights of the mortgagor, such intermediate mort- 
gage prevents the merger of the rights of the 
prior mortgagee as such with those which he 
might acquire by his purchase. The right of sale 
is an essential incident of a simple mortgage, and 
inheres as well in puisne and mesne as in prior 
mortgagees, subject to the rights of the prior 
mortgagees. The puisne or mesne mortgagee is 
not bound by the terms of the prior mortgage, or 
mortgages, but is entitled to bring the property 
mortgaged to sale, subject to such prior mortgage 
or mortgages. Mata Din Kasodhan v. Kazibi 
Husain. 

[I. L. R. 13 All. 432 

19. — Transfer of Property Act (IV of 1882), 
101 — Bxtingnishment of mortgage — Merger — 
Third mortgagee paying off first mortgage— Prior U 
ty ^f chargesl] Certain land was mortgaged in 
1876 to A, and on lObh February 1877 to B, and two 
days afterwards to G: the last-mentioned mortgage 
was effected to satisfy a decree obtained by A on 
his mortgage. In February 1882 C obtained a 
decree on “his mortgage: this decree was dis- 
charged by the sale of the land to D, who borrow- 
ed part of the purchase-money from the plaintiff, 
to whom he mortgaged it on the day of the sale. 
B subsequently obtained against D and the mort- 
gagor’s representative a decree on his mortgage, 
which comprised a declaration that the sale of 
1882 was subject to his lien and brought the pro- 
perty to sale and became the purchaser in execu- 
tion. The plaintiff now sued B and D on his 
mortgage: — Beld, that the plaintiff’s mortgage 
was entitled to priority over the mortgage of lObh 
February 1877 to the extent to which the loan 
secured thereby had gone to discharge the mort- 
gage of 1876. SEETHARAMAr. YENKATAKRISHNA. 

[I. L. R. 16 Mad. 94 
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{4) SALE OF MORTGAGED FRO?ERTY--conU. 
{h) Purchasers. 

20. — Purchase hy a mortgagor at a judicial sale 
of interest under a second mortgage— Rights 
against the mortgagor of ijur chaser at a sale in 
ea-ecution of a conseiit decree ujoon the first mort- 
gage.'] The same property, -with other, was mort- 
gaged, first to one mortgagee and secondly to 
another. Decrees were obtained upon both mort- 
gages ; the terms of tlie first decree giving effect 
to a compromise between the mortgagor and the 
first mortgagee. Sales in execution followed ; but 
before the sale under the decree upon the first 
mortgage was effected, the sale under the deciee 
upon the second took place, the possession remain- 
ing with the purchaser at the first sale, who was 
acting lenami for the mortgagor. At the subse- 
quent sale under the decree upon the first mort- 
gage, the plaintiff purchased, and now sued for 
possession. The High Court decided that the 
plaintiff was entitled to the first mortgage lien, 
in consequence of his purchase at the second sale ; 
and, all persons interested in the matter being be- 
fore the Court, that the proper course was to 
direct an inquiry as to how much of the mort- 
gage-debt was chargeable upon that portion of 
the property which formed the subject of the 
appeal ; and to direct that so much of the mort- 
gage debt should be realized by the sale of that 
property : — Held., that this judgment incorrectly 
treated the plaintiff as mortgagee, refusing him 
a charge for the full amount of bis purchase- 
money. Tlie case depending upon its own cir- 
cumstances, it would be contrary to equity to 
allow the mortgagor to set up any ritht to pos- 
session as acquired by bis purchase ; and that the 
plaintiff, as against him, was entitled to a decree 
for possession as purchaser. Lutp Ali Khan 
r. Futteh Bahadur. 

[I. L. U. 17 Calc. 23 
[L. R. 16 I. A. 129 

21. — Purchaser of mortgagors interest — Re- 
demotion — Successive mortgages on family pro- 
pert g — Assignmeyit of equity of redemptionf] Two 
brothers constituted an undivided Hindu family. 
The eldest mortgaged half of certain family lands 
to R and the other half to the father (since de- 
ceased) of the contending defendants, and placed 
the mortgagees respectively in possession, JMeither 
mortgage was binding on the younger brother 
who mortgaged his share of the same land to the 
plaintiff. The plaintiff obtained a decree on his 
mortgage and attached and brought to sale in 
-execution and himself purchased the half share 
of his mortgagor, and having afterwards pur- 
chased the share of the elder brother and come 
to a settlement with P, now brought a suit for a 
moiety of the land in the possession of the con- 
tending defendants as forming part of the half 
share of his moi-tgagor : — Held, that the plaintiff 
being the assignee of the elder brother could not 
deprive his mortgagees of a portion of their se- 
curity without asking for an account and offering 


MORTGrAGE — contimted. 

(4) SALE OP MORTGAGED PROPERTY— 

(Z>) Purchasers — concluded. 

to pay whatever might be due on the footing of 
the mortgage. Subbarazu v. Venkataratnam. 

[I. L. R. 15 Mad. 234 

22. — Interest acquired hy purchaser — Previous 

sale in execution of a moneg-decree — Suit to re- 
cover gjosseSslon ly mortgagee qmrehaser — Right of 
qyrexious gmrehaser to redeem.] A purchaser at a 
sale in execution of a decree on a mortgage ac- 
quires the estate of the mortgagor as it existed 
w^hen he executed the mortgage. K and others 
mortgaged a certain property to DA and V. 
Subsequently t) the mortgage the property was 
sold in execution of a money-decree, and was 
purchased by DR and others, who were put in 
possession. Afterwards DA and V upon their 
mortgage obtained a decree to which DR and 
others, the^ purebcasers under the money-decree, 
were not made parties. In execution of the mort- 
gage-decree the property was purchased by DA, 
to whom symbolical possession was given. In a 
suit brought by DA against DR and others to 
recover actual possession that DR and 

others were entitled to have an opportunity of 
redeeming the property from DA. Held , iuvthQx , 
that had DR and others been made parties to. the 
mortgage suit they would have been entitled to 
redeem on payment of what was then due on the 
mortgage, and that, therefore, these were the 
terms on which they must now be allowed to 
redeem. Dadoba Arjunji v. Damodar 
Raghunath. 

[I. L. R. 16 Bom. 486 
(5) MARSHALLING. 

23. — Transfer of Property Act {IV of 1882) 
ss. 3, 78, 101 — Priority of mortgages — Gross negli- 
gence — Hxtinguishment of charges — Registration 
Act {111 of 1877), ss. 17 {d'). 48 — Notice log regis- 
tration — Merger.] In a suit for the declaration of 
the priorities of mortgages and for foreclosure, it 
appeared that the mortgaged premises had been 
purchased by the mortgagor from the second de- 
fendant and others in 1878, under a conveyance 
containing a covenant that they were free from 
iiicumbrauces, and the mortgagor then received. 
inter alia, a Collector’s certificate which was recit- 
ed in another title-deed also handed over to her. 
The premises were mortgaged to defendant No. 2, 
who was an experienced sowcar, in 1879. and to the 
plaintiff company in 1883, and again in 1884, and 
were conveyed absolutely by the mortgag or tcrd -c*’'* 
fendant No. 2 in 1886. The mortgagor executed a 
rent agreement to the plaintiff company on the 
occasion of each of the mortgages of 1 883 and 1 884. 
The above mortgages were registered, but the 
plaintiff company and defendant No. 2 bad no 
notice at the respective dates of their mortgages 
and conveyance of any previous incumbrance. The 
plaintiff company received the title-deeds of the 
estate from the mortgagor (but not the Collector’s 
certificate) on the execution of the mortgage of 
1883 ; the second defendant alleged that he had 
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held them under a prior incumbrance which was 
consolidated in the mortgage of 1879, and that be- 
fore the execution of that mortgage the mortgagor 
had obtained them from him for the purpose of 
obtaining a Collector’s certificate, and had told him 
that the Collector had retained them, in order to 
account for their not being replaced in his cus- 
tody : — Beld by the lower Court (Shephard, J.) 
apart from the question whether the mcTrtgage of 
1879 had been extinguished by the conveyance of 
ISSd, that the conduct of defendant No. 2 in per- 
mitting the title-deeds to remain in the possession 
of the mortgagor amounted to gross negligence 
within the meaning of the Transfer of Property 
Act. s. 78, and that the registration of the mortgage 
to defendant No. 2 did nob affect the plaintiff com- 
pany with constructive notice of its existence, and 
that, accordingly, the subsequent mortgages to 
the plaintiff company were entitled to priority. 
Held, on appeal, Collins, C J.. ami Handley, J. 
(1) that the plaintiff company were not affected 
with constructive notice of the mortgage of the 
second defendant by reason of ics registration or 
of their failure to search the registry or to inquire 
after the Collector’s certificate ; (2) that the second 
defendant not having given a reasonable explana- 
tion of his conduct in leaving the title-deeds with 
the mortgagor four years after his mortgage, lost 
his priority by reason of liis gross neglect under 
the Transfer of Property Act, s. 78, apart from the 
circumstances raising a suspicion of fraud on his 
part, -Whether the case might not have 

been decided against the second defendant on the 
ground that his mortgage was merged in the con- 
veyance of 1886. Shan xMaun Mull v. Madras 
Building Company. 

[I. L. R. 15 Mad. 268 

Affirming the decision in 
Madras BuiLDiNa Company v. Rowlandson. 

[I. L. R. 13 Mad. 383 

(6) REDEMPTION. 

{cl) Right of Redemption. 

24. — Transfer of Projyerty Act, ss 92, 93 — 
Time ficced for redemption -Apyflcatlon to execute 
the decreed] In a suit to redeem a lianom a re- 
demption decree was passed which provided that 
the luinom amount and the value of improvements 
be paid in three months. The decree amount was 
not paid within that period, but the degree-holder 
applied to execute the decree at a later date: — 
Beld^ that the application did not fall under the 
proviso of 8. 93 of the Transfer of Property Act, 
and that the decree-holder was not then entitled 
to have the decree executed. Poresli Nath Mojnm- 
dar Y. Ramjodu Mojumdar, I. L. R. 16 Calc. 246, 
dissented from. Sections 92 and 93 of the Act 
ought to be read together, and the proviso of the 
latter section has no application where the mort- 
gagee does not apply for foreclosure or where the 
original decree does not contain the last clause 
mentioned in s. 92. Elayadath v. Krishna. 

[ 1 . L. R. 13 Mad, 267 
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25. — Mortgage hy conditional sale before Trans- 
fer of Property Act.'] Suic, in 1889, to redeem a 
mortgage of 1880, which contained a provision 
that, if the mortgage money was not paid in 
March 1882, the mortgage premises should become 
the absolute property of the mortgagee : — Held. 
that the plaintiff was entitled to redeem. Panici- 
savii Sastrigal v. Samlyappanayakan, I. L, R. 4 
Mad. 179, explained and followed. Venkatasub- 
BAYYA l\ VeNKAYGA. 

[I. L. R. 15 Mad, 230 

26. — One of several join mortgagors hcfore 
piLrtition—Mortg ag ee ivlio has acciulrecl a share in 
the ccguity of redemption^] The owner of a share 
in the equity of redemption need not obtain par- 
tition before suing for redemption. He is entitled 
to redeem the whole mortgage, and the fact that 
the mortgagee has himself purchased a portion of 
the equity of redemption does not defeat that 
right. HarcLhar Akath Kondarahayil Mclviu v. 
PwnjcLhatiith Kuttu, I. L. R. 6 Mad. 61, dissented 
from. Mora Joshi r. Ramchandra Dinkar 
JOSHI. 

[I.L. R.15 Bom. 24 

Bhikaji Daji V. Lakshman Bala. 

[I. L. R. 15 Bom. 27 note 

27. — .Mortgage by three sharers— Partition of 

egulty of redemption— Redemption by two sharers 
— Excess payment — Suit for redemption by the 
third sharer — BePoff.] Three undivided brothers 
mortgaged certain land to the defendant. They 
afterwards separated and partitioned their pro- 
perty. Two of them redeemed their respective 
shares of the mortgaged land. Besides paying the 
defendant two-thirds of the sum due on the mort- 
gage, they paid him Rs. 189-13-4, being two-thirds 
of a sum of Rs. 281-12-0, which he alleged he had 
been obliged bo pay as assessment in respect of 
the mortgaged lauds. Subsequently the plaintiff 
purchased the whole of the lands comprised in the 
mortgage, and he now sued to redeem the one- 
third share which remained in mortgage. The 
defendant claimed to charge the plaintiff with the 
remaining one-third of the sum which he alleged 
he had paid as assessment. The Subordinate J uage 
disallowed the defendant’s claim, and ordered 
redemption on payment by the plaintiff of Rs. 
670-10-8, being one-third of the sum due on the 
mortgage. In appeal, the District Judge found 
that the defendant had not proved the alleged 
payment of assessment, and he allowed the plain- 
tiff to deduct from the sum due on the mortgage 
Rs. 189-13-4 which had been paid to the defendant 
by the other two mortgagors. On second appeal 
by defendant varying the decree of the 

District Judge, that the plaintiff was not entitled 
to this deduction. The three mortgagors had 
severed their interests. The plaintiff’s right to 
redeem his one-third was perfectly distinct fr irn 
the redemption by the other two mortgagors, and 
there was no lunger^ any joint account to which 
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the sums previously paid could be credited. Lak- 
SHUMAN GiRIPAYA NAIK V. MADHAV KRISHNA 
She N VI. 

[I. L. R. 15 Bom. 186 

28. — Adverse possessioii — Possession olttained hy 
mortgagee from Mamlatdar — Aon-gyaymeoit of as- 
sessment log mortgagor — Payment hy mortgagee — 
Pomlay Land Revenue Code (^Bomhay Act V of 
1879), ss. .56, 57, 163. j Id a suit for redemption 
of land mortgaged to the defendant in 1870 the 
defendant pleaded adverse possession. In 1876 he 
had obtained a decree for sale which he tad not 
executed. In 1877 the Mamlatdar being about to 
sell the land for arrears of assessment the defend- 
ant paid the amount, and was thereupon put into 
possession hy the Mamlatdar. He had retained 
possession ever since and had continued to pay 
the assessment: — Held, that the plaintiff was 
entitled to redeem. It did not appear that the 
land had been declared to be forfeited by the 
Collector under ss. 56, 67 and 158 of the Land 
Revenue Code (Bombay Act Y of 1879). The fact 
that the defendant prevented proceedings under 
s. 56 by liimself paying the arrears of assessment 
did not make his possession adverse and did not 
affect the original relationship of mortgagee and 
mortgagor between himself and the plaintiff. The 
defendant not having exercised his right to sell 
under the decree of 1876, the plaintiffs were now 
entitled to redeem, the sum found due by the 
decree at its date being taken as res judicata 
between the parties. Dasharatha r. Nyahal- 

CEAND. 

[I. L. R. 16 Bom. 134 

29. — Bight of assignee of mortgagor — Under- 
taking not to alienate the equity of redemption — 
Assignment of the eyuMy of redemption — Bepay- 
ment of mortgage ds'bt,'] Where a mortgagor under- 
took that he would not alienate the equity of re- 
demption, and that the mortgagee should not be 
obliged to receive the money from any one but 
the original mortgagor Held, that as the under- 
taking absolutely forbade alienation, and thus 
deprived the mortgagor of a right which was an 
essential incident of the estate he had in the 
property by virtue of his equity of redemption, 
it could not be given effect to. When a mortgage- 
debt is contracted in a particular currency, it 
should be repaid in that currency. Trimbak 
J ivA'ji Deshamukha V. Sakharam*Gopal. 

[I. L. R. 16 Bom. 599 

^Q.^Prior and puisne incnmlranees— Puisne 
inoumhraneer not made a qmrty to suit ugpon prior 
incumljranee.'] ^ If a prior incumbrancer, having 
notice of a puisne incumbrance, does not, when 
he puts his mortgage into suit, join the puisne 
incumbrancer as a party, that puisne incum- 
brancer’s right to redeem will not thereby he 
affected. Moliayi jVayior v. Togu Uha, I. L. R. 10 
Bom. 224 ; Muhammad Barnimuddin v. Man Singh 


M ORTGrAG-E — continued. 

(6) REDEMPTION — continued 
{a) Right of Redemption— 

I. L. R. 9 All. 125, and Gajadhvr v. Mul Chaud^ 
I. L. R. 10 All. 520, referred to. NamdarChaud- 
HRI V. Karam Raji. 

[I. L. R. 13 All. 315 

if) Redemption otherwise than on 
. Expiry of Term. 

31 . — Redemption after expiry of term — Mort- 
gage with clause of conditional sale.'] The plaintiff 
sought to redeem two mortgages executed by his 
father in 1839 in favour of the defendant. The 
mortgages contained gahan lahaai clauses, in 
virtue whereof the defendant denied the plaintiff’s- 
right to redeem, and contended that the lands 
mortgaged had become his absolute property, 
which contention the lower Courts disallowed, 
holding the lands redeemable: — Held, that the 
lower Courts were right in recognizing the plain- 
tiff’s right ^0 redeem as still in existence, the rule 
laid down in the case of Ramjl v. Ghinto, 1 
Bom. 199, being in force in the Presidency of 
Bombay with regard to mortgages containing 
clauses of conditional sale. Ramchandra Baba 
Sathe V. Janardhan Apaji. 

[I. L. R. 14 Bom. 1^ 

S2.— Redemption after expiry of term — MorU 
gage with clause of conditional sale — Gahan 
lalian — Merger — Admissions in depositions or 
pleadings — 'Estoppel.] The land in dispute was 
mortgaged with possession to the father of the 
defendant by the father of the plaintiffs in 1 854, 
on condition that the same was to be considered 
as sold to the mortgagee if Rs. 240 were not paid 
to the mortgagee within five years from the date 
of the mortgage. No such payment, however, 
was made. In 1860 the plaintiffs’ father executed 
to defendant’s father another deed respecting 
other laud, which deed mentioned the land in 
dispute as being in the possession and enjoyment 
of the same mortgagee as purchaser thereof. lu 
1866 the defendant-mortgagee brought a suit on 
the mortgage of 1854, as also on other mortgages, 
and claimed Rs. 721 as due upon the mortgage 
after deducting Rs. 240 as the pric ^ of the laud 
mortgaged. The mortgagor objected to the claim, 
but his objection was overruled, and the account 
was taken, allowing Rs. 240 as the consideration 
for the sale of the land under the couclitioual sale 
clause, and the claim was decreed accordingly. 
In 1884 the present suit was brought to redeem 
the mortgage. The defendant contended that 
under the conditional sale clause the mortgage did 
not subsist, and that the present suit was barred 
by the suit of 1866. The lower Courts held the 
plaintiffs’ claim to be too stale for admission, and 
the mortgage of 1854 to berherged in the decree of 
1866, and rejected the claim. On appeal hy the 
plaintiff to the High Court, lield^ reversing the 
decree of the lower Courts, that the mortgage in- 
question still subsisted, regard being had to the 
rule in Ramji v. Ghinto, 1 Bom. 199, which is still 
in force in the Presidency of Bombay with regard 
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to mortgages containiug clauses of conditional 
sale, whether execute 1 before or after 1864. 
I/eld, also, that the mortgage had not merged in 
the decrees of 1866, which was in a suit to recover 
a different mortgage debt secured by different 
property. It was contended that the understand- 
ing of the parties up to 1866 was that the mort- 
gage had been converted into a sale, and that the 
property had passed to the defendant by purchase, 
and, therefore, the plaintiffs were prevented from 
redeeming it : — Held, that such understanding 
(being similar to an admission in a deposition or 
pleading) did not operate as an estoppel, or prevent 
the mortgagors (plaintiffs) from redeeming their 
property. Abdul Rahim -y. Madhavrav Apaji. 

[I. L. R. 14 Bom. 78 

33. — Tramfer of Projoerty Act, ss.. 60, 62 (a) 
— Mortgage loitli g^ossesslon — Time for o'cdemption 
of mortgage — Precision for discharge of deft out 
of income.'] In 1885 the plaintiffs mortgaged cer- 
tain land to the defendants, and placed them in 
possession under a mortgage-deed, which provid- 
ed that the profits of the land ^should be taken 
towards the discharge of the mortgage debt, and 
that when it was so discharged, possession should 
be surrendered to the mortgagor. In a suit in 
which the plaintiffs asked for an account and for 
a decree for redemption ou payment by them of 
the balance that might be found due on the mort- 
gage, it appeared, on accounts being taken of the 
proceeds of the laud, that the principal and in- 
terest had not been discharged thereby: — Held, 
that the right to redeem had not accrued to the 
plaintiffs, and that the suit should be dismised. 
TIRUGNANA SAMBA.NDHA PaNDARA SANNADHI 
Nallatami. 

[I, L. R. 16 Mad. 486 

(c) Mode of Redemption and Liability to 
Foreclosure. 

'S4:.— Decree directing payment of mortgagee's 
■costs on a certain date, or. in default, foreclosure — 
Effect of such default — Enlargement of the time 
f xed for redemption.] In a redemption suit the 
Court of First Instance found that the mortgage 
debt had already been paid off out of the rents 
■of the mortgaged property, and it accordingly 
awarded possession to the plaintiff, directing that 
each party should bear his own costs. In execu- 
tion of this decree the mortgagor took possession 
of the property in dispute. On appeal by the 
mortgagee the District Court amended the decree 
by directing the mortgagor to pay the mortgagee s 
costs of the suit by a certain day, or, in default, 
to stand for ever foreclosed. The mortgagor 
failed to pay the costs as directed. Thereupon 
the mortgagee applied, in execution, to have the 
property restored to his possession. The Subor- 
dinate Judge granted this application. The Dis- 
trict Judge, in appeal, held that the decree did 
not provide for delivery of the property by the 
mortgagor to the mortgagee. He, however, 
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directed the mortgagor to pay the mortgagee’s 
costs with interest. On appeal to the High 
Court: — Held, that as the mortgagee’s costs 
which became a part of the mortgage debt, were 
not paid on the due date, the mortgagor was 
finally foreclosed, and the property thereupon 
passed to the mortgagee. It was. therefore, not 
competent to the Court, in execution, to practi- 
cally enlarge the time for redemption, by allowing 
the mortgagor further time to pay the mortgagee’s 
costs. SUBHANA V. KRISHNA. 

[I. L. R. 15 Bom. 644 

35. — Decree for redemgotion — Ahsence of clause 
for foreclosure on non-payment i?i three months — 
Default in gjaymoit in time alloiccd.] In a suit 
for redemption the mortgagors obtained a decree 
oil 1st March 1886, whereby they were directed to 
pay the mortgagee the sum of Rs. 649 within three 
months, whereupon they were to get possession of 
the mortgaged property. The decree contained 
no clause for foreclosure in the event of non-pay- 
ment. On 19th April the mortgagees appealed to 
the High Court against the decree. On 12th 
October 1886 the mortgagor paid the Rs. 619 into 
Court and applied for execution of the decree, 
which, though the three months had expired, ihe 
Court allowed holding that it had power to 
enlarge the time for execution : this order was 
set aside on appeal, the High Court holding that 
there was no power in the Oourb executing a 
decree to enlarge the time for execution. On 15th 
July 1890 the mortgagee was allowed to withdraw 
his appeal, and the mortgagor’s application to 
be allowed to execute the decree was rejected, 
the Court holding that the time could not be com- 
puted from the withdrawal of the appeal, but that 
it ran from the date of the original decree. 
Quaere — Whether, there being no foreclosure 
clause in the decree, the mortgagor could file 
another suit to redeem. Chudasama Manabhac 
MaDARSANG V . ISHWARGAR BUDHAGAR. 

[I. L. R. 16 Bom. S43 

36. — Decree for redemption — Ahsence of clause 
as to time of payment or foreclosure — Execution of 
the decree after three years — Darhhasts presented 
from time to time — Limitation Act (XV of 1877), 
Art. 179.] Where a redemption decree contained 
no clause as to the time for payment of the mort- 
gage debt, or foreclosure in default of payment : — 
Held, that the mortgagor could still, after the 
expiration of three years from the date of the 
decree, execute it by paying the mortgage-money, 
having regard to various darhhasts presented by 
him from time to time, provided the darhhasts 
complied with the conditions of the Limitation 
Act (XV of 1877). Dieta to the contrary in Gan 
Sava7it Dal Savant v. Narayan Dhond Savant, 
I. L. R. 7 Bom. 467, and Malojl v. Saga.ji, I. L. R. 
13 Bom. 567, disapproved of. Narayan Govind 
V . Anandeam Kojiram. 


fl. L. R. 16 Bom. 480 



DIGEST OF CASES. 


( 748 ) 


( 747 ) 


MORTGrAGE— 

(6) REDEMPTION— 

(c) Mode op Redemption and Liability to 

FOEECLOSURE— 

37 . — Decree for redemption on payment of a cer- 
tain amorntj and 07i default^ mo-rtgagee to recorer 
gmssessiim — Suit for an aocomit by mortgagor — 
Right of A mortgagee Raving obtained 

possession of mortgaged property under a decree, 
wRich directed the mortgagor to redeem on pay- 
ment of a certain amount, and in default the 
mortgagee to recover and retain possession until 
payment; — Eeld, tRat a subsequent suit by the 
mortgagor against the mortgagee for an account 
and possession would not lie. The mortgagor could 
recover possession only on payment of the amount 
mentioned in the mortgage-decree. Dattatraya | 
Ravji V, Anaji Ramcliandra, P. J. 1886, p. 237, 
distinguished. Rambhat r, Rag-ho Krishna 
Deshpande. 

[I. L. R. 16 Bom. 666 

Tani Bagavan 1-. Hari. 

[I. L. R. 16 Bom. 659 note 

38 . — Transfer of Propert^j Act {IV of 1882), 
s. 93 — Redeonption decree — Time for and ^nanner 
of redemptio7h'\ In a suit on a ha^iom or usufruc- 
tuary mortgage brought by the mortgagor a decree 
was passed on l6tR March 1889, whereby it was 
only directed that ou payment by the plaintiff of 
a certain sum within six months the defendant 
should surrender the mortgage premises to him. 
Against this decree an appeal w^as filed objecting 
both to the direction for surrender of the mort- 
gaged premises and also to the sum fixed as the 
amount payable by the mortgagor. On 21st 
August 1889 the appeal was withdrawn so far as 
concerned the first of these matters : as to the 
second the Appellate Court heard the appeal in 
June 1890. aud merely confirmed the original de- 
cree. In February 1890 the plaintiff applied for 
execution and tendered the amount mentioned in 
the decree statir^g that he would have paid it 
before but for the appeal. The Court of First 
Instance made an order as prayed, and the money 
was paid to the mortgagees, and the mortgage 
premises were surrendered to the plaintiff. On 
appeal by the mortgagees against this order* — 
Held, that the appeal should be dismissed on the 
grounds that the mortgagee had never obtained 
an order for sale under the Transfer of Property 
Act, s. 93, and the mortgagor’s equity of redemp- 
tion had not become extinct, and that the necessity 
for a sale was obviated by payment before any 
order was made under that' section. Kanara 
Kurup V. Govinda Kurup. 

[I. L. R. 16 Mad. 214 

(7) FORECLOSURE. 

(«) Demand and Notice of Foreclosure. 

QQ.-^Siificie7icy of notice— Ren gal Pegulation 
XVII of 1806, s. ^—Xotice not signed by Judge.'] 
Eeld, that where the notice of foreclosure under 
s. 8 of Hegulatton XYII of 1806 was signed not 
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(7) FORECLOSURE— 

{a) Demand and Notice op Foreclosure 

— concluded. 

by the Judge but only by the Munsarim, the fore- 
closure proceedings were void ah initio ; — Held, 
also that the notice which was upon the record of 
the foreclosure proceedings and bore the mort- 
gagor’s signature must be regarded as the original 
notice in the matter ; and that the acknowiedg* 
ment of receipt of notice by the mortgagor did 
not cure the inherent defect of its non-signature 
by the Judge. Hanuman Saran Singh i'-Bhairon 
Singh. 

[I. L. R. 12 All. 189 

(8) ACCOUNTS. 

40. — Clcil Procedure Code, s. Ill — Transfer of 
Property Act (/U of 1882), ss. 2, 76 — Set-off— 
Waste by mortgagee in possession — Possession after 
date fired for payment — Interest.'] In a suit in 
1888 to recover principal aud interest due on a 
usufructuary mortgage executed ou 15th June 
1870, which contained a covenant for repayment 
of the secured debt on 5th June 1878, the defend- 
ant pleaded and proved tnat the mortgagee had 
permitted certain buildings on the mortgage pre- 
mises to fall into a ruinous condition, and it ap- 
peared that the mortgagee had remained in pos- 
session after June 1878; — JYcAZ (1) that the de- 
fendant was entitled to have the amount of the 
loss occasioned by the plaintiff ’s failure to make 
repairs brought into the mortgage account under 
the Transfer of Property Act, s. 76, and a separate 
suit by him for that amount was not necessary ; 
(2) that the profits derived by the mortgagee after 
the date fixed for repayment should be regarded 
as having been enjoyed in lieu of interest. Shiya 
Devi v. Jaru Heggade. 

[I. L.R. 15 Mad. 290- 

41. — Suit for redemption of two distinct mort- 
gages — Right to separate accounts— Dehha'ii Agvi- 
cultuHsts Relief Act {XVII of 1879), s. Yi—Mode 
of taking accounts.] By two separate mortgages' 
certain, lands were mortgaged in 1830 by the plain- 
tiff ’s father to the defendant. In 1882 the plain- 
tiff as an agriculturist brought the present suit 
for redemption of the lauds comprised in both 
mortgages '.—Held, that separate accounts of the 
two mortgages should be taken. The mortgages 
were distinct transactions relating to different 
lands, and s. 13 of the Dekhau Agriculturists 
Relief Act contains no w^ords enabling the Court 
to treat them as one. The fact of their being in-- 
eluded in the same suit could not affect the ques- 
tion. In taking the accounts of the above mort- 
gages it was proved that on c-ne mortgage there 
was a sum of Rs. 6,075-13-2 due to the plaintiff. 
(mortgagor) by the defendant (mortgagee), and 
on the other mortgage a sum of Rs. 3,774-2-7 due to 
the defendant by the plaintiff. The plaintiff con- 
tended that although by the ruling in Janoji v, 
Janoji, I. L. R. 7 Bom. 185, he could not compel 

. payment of the Rs. 5,075-13-2 due to him on the one.- 
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mortgage, he was entitled to have so much of it as 
might be necessary set-off against the Rs. 3,774-2-7 
still due by him on the other mortgage. Held, 
that on the authority of Janoji v. Janoji. I. L. R. 
7 Bom. 185, the plaintiff had no legal claim to 
the Rs. 6,075-13-2, and, that being so, the exist- 
ence of that balance in his favour on account of 
one mortgage could not be treated as extinguish- 
ingthe claim of the defendant to the Its. 3.774-2-7 
due on the other mortgage. The plaintiff as 
an agriculturist mortgagor was enabled to free 
his land from both the mortgages on the favour- 
able terms provided by the Dekhau Agricultur- 
ists Relief Act (XVII of 1879). but was precluded 
from compelling the mortgagee to refund what 
the latter had personally acquired under the terms 
of his contract of mortgage. Ramchandea Baba 
Sathe v, Janardan Apaji. 

[I. L. R. 14 Bom. 19 

42. — Suit for redenqytion—Intered — Amount of 

interest allowed to mortgarjee — Tran.fer of Pro- 
2 )erty Act (IV of 1882), s. 68.] In 1882, the 
plaintiffs sued to redeem a mortgage effected in 
1833. The Court of First Instance allowed the 
mortgagee interest from the date of the bond. The 
Appellate Court reduced the intere.st awarded to 
the period of six years: — reversing the de- 

cision of the lower Appellate Court, that the 
mortgagee was entitled to claim interest from the 
date of the bond up to the date of the decree. 
Hari Malicidajl Saras kar v. Balanibhat Pagliu- 
natli Khare, I. L. R. 9 Bom. 233, referred to. 
No provision of limitation i.s made by the Limita- 
tion Act for the payment of intere.st on the sum 
due to the mortgagee. In s. 58 of the Transfer 
of Property Act the mortgage-money is inter- 
preted to include the interest due, and no time 
to the payment of interest is fixed. Prabhaliar 
Ghintaman Diksltlt v. Pandurang VinagahHilisliit, 
12 Bom. 88, followed. Daudbhai Rambhai r, 
Daudbhai Allibhai. 

[I. L. R. 14 Bom, 113 

43. — Mortgage-debt — Apportionment by mort- 
gagors — Mortgagees aegniesoenee — Liability ac- 
cording to shares.'] Mortgagor co-sharers having, 
after the mortgage transaction, effected division 
among themselves and apportioned their liability 
under the mortgage-debt according to their shares 
with the acquiescence of the mortgagee: — Held, 
that though the mortgagee was not bound to re- 
cognize the arrangement made by the mortgagors 
among themselves, still as he appropriated the 
amounts paid by some of the mortgagors in pay- 
ing off their respective shares of the mortgage- 
debt without there being a special direction to 
to that effect from those mortgagors, he was en- 
titled to recover the remainder of that debt from 
the share of the mortgagor co-sharer by whom it 
was due. Mahadaji Hari Limaye r. Ganpat- 

SHET DHONDSHET. 


MORTGAGE-DEBT, APPORTIONMENT 
OF. 

See Mortgage — Accounts. 

[I. L. R. 15 Bom. 257 
See Transfer of Property Act, s. 82. 

[I. L. R. IS Calc. 320 
[I. L. R. 14 Mad. 71 

MORTGAGEE. 

See Probate— Opposition to and 
Revocation op Grant. 

[I. li R. 19 Calc. 4S 

MORTGAGOR, DEPOSIT BY. 

See Transfer of Property Act, s. 83. 

[I. L. R. 14 Mad. 49 

MORTGAGOR AND MORTGAGEE. 

See Estoppel— Dek I AL of Title. 

[I. L. R. 16 Mad. 328 
See Estoppel— Estoppel by Conduct. 

[I. L. R. 16 Bom. 705 
[I. L. R. 14 All. 509 

See Cases under Mortgage. 

See Transfer op Property Act, s. 65 . 

[I. L. R. 13 Mad, 192 

See Cases under Transfer op Pro- 
perty ACT, ss. 67, 68, 82, 83 AND 
99. 

MOSQUE 

See MAHoiiEDAN Law— Mosque. 

[I. L. R. 12 All. 494 
[I, D. R. 13 All. 419 
MOVEABLE PROPERTY. 

See Fine. 

[I. L. R. 20 Calc. 478 

See Madras District Municipalities 
ACT, s. 103. 

[I. L. R. 13 Mad. 518 

See Theft. 

[I. L. R. 15 Bom. 702- 

, Suit for— 

See Deputy Collector, Jurisdiction 
OF. 

[I. L. R. 16 Mad. 323 
, Suit to redeem— 

See Dekhan Agriculturists Relief 
Act, s. 3. 

[I. L. R. 15 Bom. 30 

MULGENI TENURE. 

See Landlord and Tenant — ABx\.n- 
DONMENT, Relinquishment, or 
Surrender op Tenure. 

[I. L. R. 15 Mad. 67 


[I. L. R, 15 Bom. 257 
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MULTIFARIOUSNESS. 

See Malabae Law— Joint Family. 

[I. L. R. 15 Mad. 19 

1. — M'isjoinder of cavses of action — Civil Proce- 
dure Code, s. 31 — Suit for removal of Umstees and 
for money •decree.'] Suit by certain diksliadars or 
hereditary trustees of the Chitambaram temple 
against others of the dilisliadars praying for their 
removal from office and for a money-decree alleg- 
ing, that they had been jointly guilty of miscon- 
duct in respect of temple property in their custody, 
and had obstructed the repair of certain shrines : — 
Held, that the suit was not bad for misjoinder of 
causes of action. Natesa v. Ganapati. 

[I. L, R. 14 Mad. 103 

2. — IMisjoinder of causes of action — Misjoinder 
of jparties — Suit for partition and to set aside 
order disallowing ohjection to attaclment—Clvil 
Procedure Code. 1882, s. 2Sd-~Plght of suit — Svgoer- 
Intendence of High Court.'] There is nothing in 
the words of s. 283 of the Code of Cinl Procedure 
(Act XIV of 1882) to limit the party unsuccessful 
in the attachment proceedings to a suit for a mere 
declaration of his alleged right. He is at liberty 
to pray, in the same suit, for any consequential 
relief to which he may be entitled. A, B and C 
were members of a joint Hindu family. In 
6s:ecution of a decree against JB a portion of the 
family proparty was attached. Thereupon A 
intervened and objected to the attachment so far 
as his own share was concerned. The objection 
was disallowed, and the property was brought to 
sale and purchased by D, A then filed a suit (1) 
to set aside the order in the miscellaneous pro- 
ceedings disallowing his objection to the attach- 
ment ; and (2) for a partition of the whole family 
property. In this suit he impleaded not only his 
co-sharers, B and C, but also D, the auction - 
purchaser, and E. a mortgagee of Pi's share in the 
joint property. The Subordinate Judge, holding 
that the suit was bad for misjoinder of parties as 
well as of causes of action, returned the plaint for 
amendment by striking out the prayer for parti- 
tion. On appeal this order was confirmed by the 
District Judge. On Ms anplication to the High 
Court under s, 622 of the Code of Civil Procedure, 
Jield, that the suit was not bad either for mis- 
joinder of parties or for misjoinder of causes of 
action. Treating the suit as one for partition, the 
auction-purchaser JD and the mortgagee E were 
proper and even necessary parties. If A estab- 
lished his right to partition, he would be entitled 
to have the order in the miscellaneous proceedings 
set aside in the same suit. Held also that s. 283 
•of the Code of Civil Procedure did not prevent A 
from claiming partition in the present suit. Meld 
further that even if the Subordinate Judge’s 
view were right, that the two prayers could not he 
joined in one suit, his proper course was to have 
left it to the plaintiff to elect which of the two 
prayers he wished should be adjudicated upon 
by the Court. Sadxt bin Baghu Ham bin 
-Goyind, 


WUljTlFAmOVS^^SS-conoluded. 

3. — Joinder of parties — Joinder of causes of 
action— Gontrihution, suit for.] Where the owner 
of two villages sold under a decree obtained upon 
a mortgage, claims contribution proportionately 
against the owners of the other properties includ- 
ed in the mortgage, and does not cl dm from 
them all collectively one lump sum as contribu- 
tion, he may join all the contributors in one suit, 
and is not bound to bring separate suits for contri- 
bution agai.nst the separate owners. Mira Chand 

V, Aided. I. L. R. 1 All. 46.5, distinguished. 
Bujagnit Jtai v. AlaTiomsd Ali Khan, 5 N. W. 216 ; 
Tavasi Telavar v. Palani Audi Telavar, 3 Mad. 187 ; 
Khema Belea v. Kamola Kant Buklislii. 10 B. L. R. 
259 note; and Eglinton v. Koylashnath Mozoomdar , 

W. R. 1864, 303, referred to. He may also bring a 
single suit in respect of the two sales, and is not 
bound to bring a separate suit in respect of each 
sale. IBN Husain v. Ramdai. 

[I. L. R. 12 All. 110 

4. — Suit for possession and mesne projits — Civil 
Procedure Code, s. 45.] In a suit on title in 
which the recovery of immoveable property and 
mesne profits are claimed, the Court may, under 
s. 4.5 of the Code of Civil Procedure, order separate 
trials in respect of the claim for the recovery of 
the immoveable property and in respect of the 
claim for mesne profits. Fatima Bibi v. Abdul 
Majid. 

[I. L. R. 14 All. 501 

MUNICIPAL ELECTION. 

See Calcutta Municipal Consolida- 
tion Act, s. 31. 

[I. L. R. 19 Calc. 192, 195 note, 198 

MUNICIPAL INSPECTOR. 

See Public Servant, 

[I. L. R. 13 Mad. 131 

MUNICIPAL OFFICERS, COMPLAINTS 
BY. 

See Court-Fees Act, s. 19. 

[I. L. R. 16 Mad. 423 

MUNICIPALITY. 

, Obligation of, to grant license 

See Bengal Municipal Act, 1884, s. 339. 

[I. L. R. 17 Calc. 329 

See High Court — Jurisdiction of— 
High Court, Calcutta— Civil. 

[I. L. R. 17 Calc. 329 

, Power of— 

See Bombay District Municipal Act, 
S. 73. 

[I. L. R. 14 Bom. 180 

See Madras District Municiralities 
Act, s. 103. 

[I. L. R. 14 Mad. 467 


[I. L. R. 16 Bom. 608 
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MUNIOI P klATlY --comliidech 
, Suit against— 

See Madras Bistrtct Municipalities 
Act, s 169. 

[I. L. R. 15 Mad. 292 

See Parties — Parties to Suits — 
Government. 

[I. L. R. 15 Mad. 292 

MUNSIF. 

See Magistrate, Jurisdiction of — 
Withdrawal op Cases. 

[I. L. R. 15 Mad. 94 

MUNSIF, JQRISDICTION OF. 

See Resistance or Obstruction to 
Execution op Decree. 

[I. L. R. 14 All. 417 

See Res Judicata — Competent Court 
— General Cases. 

[I. L. R, 15 Mad. 498 
[I. L. R. 16 Mad. 456, 481 

^^6' Small Cause Court, Mofussil — 
Jurisdiction— General Cases. 

[I. L. R. 13 Mad. 145 

See Subordinate Judge, Jurisdiction 
of. 

[I. L. R. 17 Calc. 155 

[I. L. R. 14 Mad. 183 

See Transfer of Civil Case. 

[I. L. R, 13 All. 324 

See Yalu.ation of Suit— Suits. 

[I. L. R. 13 Mad. 25, 56 
[I. L. R. 14 Mad. 78, 183 

[I. L. R. 16 Mad, 501 

[I, L. R. 12 All. 506 

1. — Suit oil mortgage-'boiiA mortgaging sayer 
^oingoensation — 3J al ihliana — Interest in imnioveahle 
proi)erty — Gii'il Procedure Gode^ s . 16 — Bengal 
Regulation XXVIl of 1793.] A mortgaged at 
Calcutta to B his sayer compensation payable at 
the General Treasury at Calcutta in respect of a 
certain hdt within the Diamond Harbour sub-divi> 
•sion. In a suit to enforce the mortgage-bond in 
the Court of the Munsif of Diamond Harbour, 
held, that sayer compeusation did not partake of 
the nature of maWthana, that it was not im- 
moveable property or any interest in immoveable 
property within the meaning of s. 16 of the Code 
of Civil Procedure, and that therefore the Munsif 
had no jurisdiction to entertain the suit. Bungsho 
Blhiir Biswas v. Mudhoo Moliuldas, 21 W. R. 383, 
distinguished. Surendro Prosad Bhuttachar- 
Ji r. Kedar Nath Bhattacharji. 

[I. L. R, 19 Gale. 8 


MUNSIF, JURISDICTION OY—coiiGluded. 

2, '-Decree containing order for ascertainment 
of mesne profits from date of suit to date of recovery 
of possession — Bffent on jurisdiction of such mesne 
profits added to amount of d.ecree exceeding juris- 
diction of the Muisif — Valuation of suit.l^ A 
suit, valued at Us. 950, was brought in the Mun- 
sif’s Court to recover possession of certain lands 
on the ground of illegal dispossession. No mesne 
profits up to date of suit were claimed, but the 
plaint prayed that such mesne profits from date 
of suit to recovery of possession, as might be 
ascertained in e.veciition of decree, should be 
awarded to the plaintiff. The Munsif gave a 
decree in accordance with the prayer of the plaint. 
The plaintiff then asked that the mesne profits 
might be assessed, and in his petition he roughly 
estimated them at Us. 1,595, and thereupon it was 
held both by the Munsif, and on appeal by the 
District Judge, that the Munsif bad no jurisdic- 
tion, as he could not give a decree for more than 
Us. 1,000: — Held, on appeal to the High Court, 
that the Munsif had jurisdiction to ascertain the 
mesne profits, and to give effect to the order made 
in his decree in the suit, notwithstanding that the 
amount of such mesne profits, when added to the 
value of the-suit, might come to a sum in excess 
of the pecuniary jurisdiction of his Court. 
U AMES WAR M ASTON V . DlLU MaHTON. 

[I. L. R. 21 Gale. 550 

3. — Village 31 tins If s— Criminal Procedure Gode, 
ss. 1, 480.482 — Contempt of ^Gourtt] Sections 480 
— 482 of the Code of Criminal Procedure do not 
apply to village Munsifs. Queen-Empress v, 
Yenkatasami. 

[I. L. R. 15 Mad. 131 

MURDER. 

See Attempt to Commit Offence. 

[I. L. R. 15 Bom. 194 
[I. L. R. 14 All. 38 

See Evidence— Criminal Cases— Con- 
sideration OF AND Mode op 
Dealing with Evidence. 

[I. L. R, 33 Mad. 426 

, Attempt to commit— 

See Culpable Homicide. 

[I. L. R. 18 Gale. 484 

, Confession of— 

See Insanity. 

[I. L. R. 14 Bom. 564 

See Plea. 

[I. L, R. 14 Bom. 564 

MUTUAL ASSURANCE SOCIETY. 

See Company— Formation and Regis- 
tration. 

[I. L. R. 17 Calc. 786 

MUTUAL CREDIT. 

See Insolvent Act, s. 39. 

[I. L. R. 19 Calc. 146 
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NATIVE CHIEF, REALIZATION OF 
REVENUE DUE TO. 

See Jurisdiction of Civil Court- 
Rent AND Revenue Suits, Bom- 
bat. 

[I. L. R. 17 Bom. 6S1 

NATIVE CHRISTIAN. 

See Divorce Act, s. 2. 

[I. L. R. 14: Mad. 382 
[I. L. R. 18 Calc. 252 

NATIVE CONVERTS MARRIAGE DIS- 
SOLUTION ACT (XXI OF 1868). 

See Divorce Act, s. 2. 

[I. L. R. 18 Calc. 252 

NATIVE INDIAN SUBJECTS. 

See Jurisdiction op Criminal Court- 
Native Indian Subjects. 

[I. L. R. 16 Bom. 178 

NATIVE STATES. DECREES OF COURTS 
OF. 

See Execution op Decree — Decrees op 
Courts op Native States. 

[I, L. R. 15 Bom. 216 

NATIVE STATES, RECORD OP COURT 
ATTESTED BY JUDICIAL OFFICER 
OF. 

See Confession — Confessions to- 
Magistrate. 

[I. L. R. 12 All 595 

NAVIGABLE RIVER. 

See Accretion, 

[I. L. R. 13 Mad. 369 

NAWAB NAZIM’S DEBTS ACT (XVII 
OF 1873). 

1 , — Award of Commissioners conelusive -Gon- 
sto'uetwa of documents not estahlishlng a charge 
on immoveable property .'I Commissionei s appoint- 
ed under Act XVII of 1873, by their award, found 
that an estate was in the possession of the Govern- 
ment for the purpose of upholding- the dignity of 
the Nawab Nazim for the time being, a finding 
within their competence to make, of which the 
effect was that the Government held the property 
freed and discharged from all claims. lu a suit 
against the Government it was alleged that the 
estate, when in the hands of the Nawab, had been 
charged with payment of an annuity and arrears 
in favour of the plaintiff’s father on his aban- 
doning the title which he had set up to the pro- 
perty : — Held, that the above award, under the 
Act, would have been a sufficient answer to the 
claim, even if the charge had originally attached 
to the estate. But in equity no charge could be 
created unless there was an intent to cliarge. 
Here the documents showed that this payment 
had not been legally charged upon the property, 
neither party having contemplated this result, 
and there having been only a mandate by the 


NAWAB NAZIMS DEBTS ACT (XVII 
OF 1873) —eoncluded, 

Nawab for payment of the annuity out of his 
treasury. Omrao Begum v. Secretary op State 
FOR India. 

[I. L. R. 19 Calc. 584: 

[L. R. 191. A. 95 

2. — Commissioners, award of — Power of Oom^ 
mlssioners notwithstanding alienation of State 
la?ids.‘} a suit by the son of the Nawab Nazim 
of Moorshedabad to recover from a person wrong- 
fully in possession, land which had been found to 
be a portion of State lands : — Held, that the Com- 
missioners appointed under the Nawab Nazim’s 
Debts Act had jurisdiction to declare the land 
claimed in the suit to be State property notwith- 
standing the fact that an alienation of such land 
had taken place before the date of the Commis- 
sioners’ award, Omrao Begum v. The Government 
of India, I. L. It. 9 Ode. 701, followed. Hassan 
Ali y. Chutterput Singh Dugarh. 

[I. L. R. 19 Calc. 742 

NEGLIGENCE. 

See ADMINISTRATOR 

[I. L. R. 17 Bom. 637 

See Carriers. 

[I. L. R. 17 Calc. 39 

[I. L. R. 18 Calc. 427 

See Hurt. 

[I. L. R. 18 Calo. 49 

Sec Mortgage— Marshalling. 

[I. L. R. 13 Mad. 383 

[I. L. R. 15 Mad. 268 

See Onus Probandi— Rent, Suits for. 

[I. L. R. 12 All. 301 

1 . — Suit for damages by parents of a child hilled 
by negligence — Act XIII of 1855 — Death by 
negligenee — Contributory negligence — Liability for 
negligence of se^'vants — Damages assessment of — 
Deduction for maintenance of child — Funeral ex- 
penses. 1 The plaintiff’s unmarried daughter, a 
child of between five and six years old, fell into 
an open manhole of a sewer in a lane in Bombay 
on the 20th August 1800, between and 5 o’clock 
P.M., and, when her body was recovered, life 
was extinct. The sewer was vested in the Muni- 
cipality of Bombay, and was under the control 
of the Municipal Commissioner by virtue of 
ss. 220 and 289 of the Bombay Municipal Act 
of 1888. When such manholes are opened, it is 
the duty of the Municipal Commissioner under 
a. 321 of that Act to have them properly fenced 
and guarded. On the 2Sth August 1890 the man- 
hole in question was opened for the purpose of 
inserting a flushing-door in the sewer. From the 
time the manhole was opened until the occur- 
rence of the acciient the deceased child’s mother 
was seated at the corner of the street selling 
encumbers about four yards from the manhole in 
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question. The hole was at first properly fenced 
with four timber hurdles about I feet high set 
upright round it at a distance of 2 feet from the 
hole, secured at the corners with ropes. Soon 
after 1-30 P.M. the superintendent in charge of 
the work gave orders to cease work and close the 
manhole for the night. The accident took place 
almost immediately afterwards. The Judge found 
on the evidence that the child fell into the open 
hole in the interval that elapsed between the 
taking down of the fence and putting the cover 
on the hole. What she was doing the instant 
before she fell, there was nothing to show, She 
was seen running and playing about the street 
during the afternoon. Her mother, who was 
sitting close by, did not see the accident, her at- 
tention being at the moment occupied by some 
customers. She admitted that before the accident 
occurred she knew the fence was down and the 
hole open, and she would not have let the child 
go to it had she been playing beside her : — Held 
(1) that the defendants were guilty of negligence, 
and that they were liable for the negligence of 
their servants, although the latter acted contrary 
to the express orders given by their superior ; (2) 
that although the mother of the child might have 
been guilty of negligence which contributed to 
the accident, yet if the defendants could, by the 
exercise of ordinary care and diligence, have 
avoided the mischief which happened, her negli- 
gence would not excuse them ; (3) that, as regards 
damages, in cases of this nature, distinct evidence 
of the less sustained or benefit expected is not 
necessary. The jury may look at all the circum- 
stances of the case, and especially at the position 
of the parents and ,age of the child, and call in 
aid their own experience in arriving at their con- 
clusions. Where damages are allowed, a reason- 
able sum should be deducted on account of the 
maintenance for such period as the child might 
reasonably have been expected to live with, her 
parents. In an action under Act XIII of 1855 no 
sum can be awarded in respect of funeral expen- 
ses, whether for removal or disposal of the body 
or for outlay — for ceremonial or obsequial pur- 
poses. Narayen Jetha V . Municipal Commis- 
sioner OE Bombay. 

fl. L. R. 16 Bom. 254 

2. — Right of su])])ort of house hij adgolmag soil — 
PHiieipal and agent or contractor — Liahility of 
ggrineij^al for acts of contractor.'\ The plaintiffs 
were owners of a house consisting of a ground 
fioor and upper story and measuring 77 feet in 
length. On the south side of the house was a 
gully, 3 feet 6 inches wide, separating it from 
another upper-storied house. The plaintiffs in 
this suit complained that in January 1891 the 
defendant by his servants dug a trench, 8 feet 
deep, along the whole length of the gully for 
the purpose of laying a drain pipe, and that the 
work was done so negligently that the plaintiffs’ 
house was injured and became in such a danger- 
ous condition that it liad to be pulled down. The 
plaintiffs claimed Rs. 3,996 as damages. The 
defendant denied the negligence, and alleged that 
the work was not done by his servants or agents, 
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but by a contrator : — Held, that the defendant 
was liable for the act of his contractor. The 
work was necessarily attended with risk, and the 
defendant could not free himself from liability 
by employing a contractor. The defendant, as 
well as the contractor, was liable to the plaintiffs. 
DhONDIBA KRISHNA.JI MUNICIPAL COMMISSION- 
ER OF Bombay. 

[I. L. R. 17 Bom. 307 

NEGOTIABLE INSTRUMENTS ACT 
(XXVI OF 1883). 

, ss. 4 and 13. 

See Promissory Note. 

[I. L. R. 16 Bom. 689 

I , s. 17. 

I See Bill of Exchange. 

I [I. L. R. 15 Bom. 267 

, ss. 37, 39. 

See Principal and Surety— Discharge 
OF Surety. 

[I. L, R. 13 Mad. 172 

j , s, 61. 

! See Hundi. 

[I. L. R. 14 Mad. 470 

, s. 66. 

See PRTNCfPAL AND Surety— Discharge 
OF Surety. 

[I. L. R. 13 Mad. 172 

NEWSPAPER. 

, Printing gyo'esses and Newsp agger Act {XXV 

of 1867), s. S—Ncime of printer and pHl)lisherf\ 
A newspaper was printed and published bearing 
the following words : Printed and published at 
Cochin for the Malabar Economic Company at 
the Comrany’s Goshree Yilasam Press ” ; — Reid, 
that these words did not satisfy the requirements 
1 of Act XXV of 1867, s. 3. Queen-Empress i\ 

! Hari Shenoy. 

; [I.L. R. 16 Mad. 443 

I NEW TRIAL. 

i See Civil Procedure Code, s. 108. 

[I. L. R. 21 Oale. 269 

See Small Cause Court, Mofussil— 
Practice and Procedure— New 
Trials and Reviews. 

[I. L. R. 18 CalG. 83 

See Small Cause Court, Presidency 
Towns — Practice and Proce- 
dure— Nev/ Trials. 

I [I. L. R. 17 Bom. 507 

See Small Cause Court, Presidency 
Towns— Practice and Proce- 
dure — Reference to High 
Court. 


[I. L. R. 15 Mad 179 
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NEXT FRIEND. 

See Minob— Rbpebsentation op MiSOK 
IN Suits. 

[I, L. R. 17 Calc.4o» 

LI. L. R. 13 Mad. 197 

NON-APPEA.RANCE, DISMISSAL FOR- 
See Res Judicata — Judgments o** 
Peeliminaby Points. 

[I. L. R. 12 All- 539 

NON-JOINDER OF PARTIES. 

See Appellate Court — Objbotio^ 
taken for First Time 

APPEAL. ^ ^ ^gg 

See Co-SHARERS-SUITS with respect 
TO THE Joint Peoperty. 

[I. L. R. 15 Mad- 111 

See Limitation Act, 1S77, s. 22. 

[I. L. R. 15 Bom- 397 

[I. L. R. 17 Bom. 29. ^^3 

See Parties-Adding Parties to Suits 
—Plaintiffs. 

[I. L. R. 14 Mad. 489 
[I. L. R. 17 Bom- 29 

NORTH-WESTERN PROVINCES LAND 
REVENUE ACT (XIX OF 1873). 

, s. 3. 

See Collector. 

[I, L. R. 15 All- 410 

, s. 107. 

See Collector. 

[I. L, R. 15 All. 410 

s. 113. _ 

See Jurisdiction op Civil Oo^RT 

Rent and Revenue , 

K.-W. P. onc) 

[I. L. R. 13 All 30y 

, ss. 113, 114. 

See Appeal— N.-W. P. Acts. 

[I. L. R. 14 All- 500 
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See Decree— Form op Decree— Oene- 

BAL Cases. khd 

[I. L. R. 14 All. 500 


, ss. 146, 148. 

See Co-shabebs— G-enbral Rights in 
Joint Property. 

[I. L. R. 14 All* 273 

, ss. 166, 168 and 188. 

See Pre-emption— Right op Pre-emp- 
tion— Co-sharers. 

[I. L. R. AN. 224 


•ntorth-western provinces land 
^revenue act (XIX OF 1873) 

-, s. 221. 

See ARBirRATION-AEBITRATION UNDER 

Special Acts— N.-W. P. Land 
Revenue Act. 

[I. L. R. 14 All. 347 

s. 241. 

See Jurisdiction op Civil Court 
- Rent and Revenue Suits, 

[I. L. R. 13 All. 17 

, 3. 243. 

See Rules made under Acts. 

[I. L. R. 12 All. 564 

north-western provinces rent 
AOT (XII OF 1881). 

— , s. 9. 

See^ Jurisdiction op Civil Court 
^ Rent and Revenue Suits, 

[I. L. R. 14 All. 381 

Landlord and Tenant-Abandon- 
ment, Relinquishment, or Sur- 
render, OP Tenure. 

[I. L. R. 13 All. 396 

See Landlord and Tenant-Transfer 
by Tenant. 

[I. L. R. 12 All. 419 
[I. L. R. 15 All. 219, 231 

, s. 10. 

See JuRisDicL’ioN of Civil Court — 
Rent and Revenue Suits, 
N -W. P. 

[I. L- 13 All. 17 

See Right of Suit — Accrual of Right. 

[1. L. R. 15 All. 399 

s. 31. 

See Landlord and Tenant-A^eandon- 
ment, Relinquishment, or Sur- 
render, OP Tenure. 

[I. L. R. 13 All. 396 

-, s. 36. 

See Estoppel — Estoppel by Conduct. 

[I. L. R. 15 All. 189 

s. 56. 


See Jurisdiction of Civil Court — 
Rent and Revenue Suits, 
N -W P. 

[I. L. R. 12 All. 409 

g 56. — Tjcundholdev a)id tenant Land- 
Jiolde/s lien for rent-^^ Rent ijayMe 
of rent duer] The first paragraph of s. 56 ot 
Act No. XII of 1881 applies not only where there 
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NORTH-WESTERN PROVINCES RENT 
ACT (XII OF 1881), s. bQ- concluded. 

is rent in arrear due from the cultivator to his 
landlord, but also where rent is accruing due in 
respect of the period during which the produce 
was being grown. Hence, where anyone, except 
the landlord, wishes to bring to sale the produce i 
of a cultivator, he must, in order to avoid the 
prohibition contained in s. 56 of Act XII of 
1881, tender to the immediate landlord of the 
cultivator the amount, if any, for which the land- 
lord might, on the next ensuing sale day, distrain 
the produce for arrears of rent. Jag-an Nath 
Prasad v. Bhika Bam. 

[I. L. R. 15 All. 375 

, ss. 83, 85. 

See Jurisdiction of Civil Court — 
Bent and Bevenue Suits 
N.-W. P. 

[I. L. R. 12 All. 409 

, s. 93. 

’See Co-sharers— General Bights in 
Joint Property. 

[I. L. R. 14 All. 273 

See Jurisdiction of Civil C o u r t— 
Bent and Bevenue Suits, N.-W.P. 

[I. L. R. 12 All. 409, 419 
[I. L. R. 14 All. 381 
[I. L. R. 15 AIL 387 

See Jurisdiction op Bevenue Court— 
N.-W.P. Bei; t and Bevenue Cases. 

[I. L. R. 15 AIL 137 

See Landlord and Tenant— Transfer 
BY Tenant. 

[I. L. R. 12 AIL 419 

See Onus Probandi— Rent, Suits for. 

[I. L. R. 12 AIL 301 

See Valuation op Suit— Appeals. 

[I. L. R. 15 AIL 363 

^ g. 94. 

See Jurisdiction op Civil Court— Rent 
AND Revenue Suits, N.-W. P. 


ri. L. R. 12 AIL 419 
[I. L. R. 14 AIL 223 

•, s. 95. 

See Jurisdiction of Civil Court— Bent 
AND Revenue Suits, N.-W. P. 


[I. L. R. 13 AIL 17 
[I. L. R. 15 AIL 115, 387 

s. 148 

See Appeal— N.-W. P. Acts. 


[I. L. R. 13 AIL 364 


s. 161. 

See Jurisdiction of Civil Court— Rent 
AND Revenue Suits, N.-W. P. 

[I. L. R. 14 AIL 381 


NORTH-WESTERN PROVINCES RENT 
ACT (XII OF 1881) — concluded. 

, s. 177. 

See Pre-emption— Right of Pre-emp- 
tion— Co-sharers. 

[I.L. R. 13 All. 224 

, ss. 177, 178, 181. 

See Co-sharers— General Bights in 
Joint Property. 

[I. L. R. 14 AIL 273 

, s. 183. 

See Superintendence of High Court- 
Civil Procedure Code, s. 622. 

[I. L. R. 12 AIL 198 

, s. 189. 

See Appeal— N.-W. P. Acts. 

[I. L. R. 13 All. 193 
[I. L. R. 14 AIL 50 

; s. 199. 

See Superintendence of High Court — 
Civil Procedure Code, s. 622. 

[I. L. R. 12 AIL 198 

, s. 206. 

See Appellate Court— Ob je ct ion 
taken FOR First Time on Appeal. 

[I. L. R. 12 All. 419 

, s. 209. 

See Onus Probandi— Bent, Suits for. 

[I. L. R. 12 AIL 301 

NORTH-WESTERN PROVINCES RENT 
ACT AMENDMENT ACT (XIV OF 1886). 
, s. 5. 

See Appeal— N.-W. P. Acts. 

[I. L. R. 13 All. 193 
[I. L. R. 14 AIL 50 

NOTICE. 

, Constructive Notice. 

Sec Parties— Parties to Suit s— 
Mortgages, Suits concerning. 

[i. L. R. 21 Calc. 116 

See Pre-emption— Bight of Pre-emp- 
tion. 

[I. L. R. 16 Mad. 301 

of appeal. 

See Process, Service of. 

[I. L. R. 16 Bom. 117 


of application. 

See Claim to Attached Property. 

[I. L. R. 16 Bom. 700 

See Custody of Child. 

[I. L, R, 18 Calc. 473 
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NOTICE — Goutuiuci^' 

of application— 

See DIVORCE Act, s. 16. 

[I, L. R. 18 Gale. 443, 539 

See Executiok on Decree -Stay of 

EXECUTION. 

[I. L. R. 15 Bom. 63b 

TowSeoV^^^^^^ act, 

S' ®1' j-j L R. 14 Mad. 467 

, of dishonour. 

See. Huxdi. j-i, l. r. 14 Mad. 470 

of distraint. 

.s,. madras district Municipalities 
Acr, s. ' ^ 

of eseGutioxL. 

.wExecdtw^ against UEPRESBNTA. 

TIVLS. ^ ^ ggg 

5,e E.XEOUTION OF DECEEE-HOTIOE of 
Execution. 

[I. L. R. 20 Calc. 370 
[I. L. R. 21 Gale. 19 

See Limitation Act, ISMi Art. 179 
Notice of Execution 


OF CASES. ( '> 

'^Q^’LO'Ei—conUmLed. 

See Registration Act, s. 60. 

[1. L. R. 16 Mad. 148 

See Vendor and Purchaser Notice. 

[I. L. R. 17 Bom. 741 

of proceedings in Griminal Gonrt. 

POSSESSION, order op Off 

' Court as to — Parties .o 
Proceedings. 

[I. L H.. 20. Calc. 520 

of pnrcliase. 

See Sale for , °litibs^^ot 

Rights and Liabilities uii 

Purchasers. 

[I. L. R. 20 Calc. 25 

of sale. 

See Mortgagb-Poivbr of Sale, 

[I. L. R. 17 Bom. 711 


[I. B. R. 15 All. 84 


_ of foreclosure. 

CLOSURE.^ L. R. 12 All. 189 
of hearing. 

o„. Review— Civil Cases— Review by 
^ J^DGE OTHER THAN JUDGE IN 

Original Case. 

[I. L. R. 16 Bom 603 

— of incumbrance. 

See Estoppel-Estoppel by Conduce 
[I. L. R. 15 Mad. 303, 412 

See Mortgage— Marshalling. 

[I. L. R. 13 Mad. 383 
[I. L. R. 15 Mad. 268 

See- Parties — Parties to Suits— Mort- 
gages, Suits concerning. 

[I. L. R. 13 All- 432 

See Registration Act, s. 48. 

[I. L. R. 13 Mad. 324 


See SALE IN execution OF Bpc^e- 
Setting aside Sale — irbegu 

[I. L. R. 17 Calc. 152 
[I. L. R. 18 Calc. 422, 496 

of sale, pnhlication and service of 

^ pp . ^ALE FOR Arrears of Pent get- 
ting Aside Sale— Irregularity. 

[I. L. R. 17 Calc. 474 
[I. L R IS Calc. 363 
[I. L. R 19 Gale. 699, 703 
[I. L. R. 20 Calc. 86 

<^ee Sale FOR ARREARS OP REVENUE- 
SETTING Aside Sale — Irregu- 
larity, ^ Jgg 

[I. L. R. 21 Calc. 354 

- of sale, service of. 

See Public Demands Recovery Act, 

[I. L. R. 21 Calc. 350 

See SALE i'OR 

TING Aside bALE — other 
Grounds. 

[1. L. R. 20 Calc. 746 

- of suit. 

See Bombay Municipal Act, 188b, s. 

[I. L. R. 17 Bom. 307 
See Calcutta Municipal Act, 1876, s. 

[I. L.R. 18 Calc. 91 

See Foreign Court, Judgment of- 
[1. L. R. 13 Mad. 496 
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mOTUCSj—coiicluded. 

of suit — concluded. 

See Madras Local Boards Act, s. 27. 

[I. L. a. 16 Mad. 317 

See Madras Municipal Act, 1881, s. 433. 

[I, L. R. 14 Mad. 386 ' 

See Public Officer. 

[I. L. R. 14 Bom. 395 

' of transfer of case. 

S^e Jurisdiction— Question op Juris- 
diction — Waiver op Objection 
TO Jurisdiction. 

[I.L. R. 13 Mad. 211 

of transfer of tenure. 

Sec Ueng-al Tenancy aot, s. 12. 

[I. L. R. 19 Gale. 17 

to puLlie. 

Nuisance— Under Criminal Pro- 
cedure Code. 

[L L. R. 14 Bom. 165 

— to quit. 

See Cases under Landlord and Ten- 
ant— Ejectment— No t i c e TO 
Quit. 

'‘NOTIFICATION,^’ MEANING OF. 

Sec Bengal Municipal Act, 18S4, s. 2, 

[I. L. R. 20 OalG. 699 

NOTIFICATION OF G-OVERNMENT OF 
INDIA. 

, No. 1288 of 3rd Maroli 1882. 

See Stamp Act, 1879 s. 3, cl. 10. 

[I. L. R. 18 Calc. 39 
[I, L. R. 13 All. 66 

See Stamp Act, 1879, s. 61, 

[I. L. R. 18 Calc. 39 

, No. 2955 of 1st DeoemLer 1882. 

See Stamp Act, 1879, s. 3, cl. 10. 

[I. L. R. 13 All. 66 

, No. 173 of 14tli Marcli 1889. 

Sec Reformatory Schools Act, s. 22. 

[I. L. R. 15 All. 208 

NUISANCE. Gol. 

1. Under Criminal Procedure Code ... 766 

2. Public Nuisance under Penal Code ... 767 

See Bench of Magistrates. 

[I. L, R. 13 Mad. 142 

See Ferry. 

[I. L. R. 18 Calc. 652 
See Limitation Act, 1877, s. 23. 

• [I. L, R. 18 Calc. 652 


NUI S ANCE —continued . 

See Madras District Municipalities 
Act, s. 222, 

[I. L. R, 15 Mad. 91 

(1) UNDER CRIMINAL PROCEDURE CODE. 

• 1 , — Gnmlnal Procedure Code {Act X of 1882), 
133 — Reniovcil of obstruction in public loay— 
Question of title—Bond fides of claim of title, 
right of Magistrate to enquire into— Jurisdiction 
of Civil Court.'] In a proceeding- under s. 133 of 
the Oriminal Procedure Code for the purpose of 
compelling the removal of an obstruction from a 
Dublic way where a bond fide quesfcioii as to the 
way beiug public is raised, there is uo juris lictiou 
to make an order under the section, aud the ques- 
tion should be left for debormiaation by the Civil 
Court. To have this effect, however, the claim 
must be bo?id fide and nob a mere prebence to oust 
jui-isdicbioii, and it is for the Magistrate to say 
whether the claim be bo ii(i fide or not. Queen- 
Empress V. Bissessur Sahu. 

[I. L. R. 17 Calc. 562 

2.—Grluiinal Procedure Code [Act X of 1832), 

I ss. 144, 439 — Order forbidding person f)‘oni 
collecting rent— Superintendence of High Court — 
Charter Act (24 and 25 Vlct.. c. 104,) s. 15 — 
Pevisloji.'} An order forbidding a person who 
claimed an interest iu certain properties from 
collecting- aoy rent from the ryots on the pro- 
perties, does not fall within s. 144 of the Code of 
Criminal Procedure. Such an order is therefore 
made without jurisdiction, and may be set aside 
under the High Court’s powers of revision and 
superintendence conferred by s. 439 of the 
Criminal Procedure Code and s. 15 of the Oiarter 
Act. Chapter XI of the Code of Criminal Proce- 
dure refers to iuterferenoe or dealing of some 
kind with the land itself or with something 
erected or standing upon ib, and is directed to the 
prevention or direction by prompt order of some 
definite act on the part of an individual, so that 
injury or nuisance may nob be caused. An and A 
Chandra Bhuttacharjee v. Stephen, 

[I. L. R. 19 Calc. 127 

3. — Crimuial Procedure Code {Act X of 1882), 
s. 144 — Magistrate's authority to prohibit the 
public generally from giving caste- dinners — Public 
notice ] Owing to the prevalence of cholera, the 
District Magistrate of Broach issued an order, in 
the form of a proclamation, under s. 144 of the 
Criminal Procedure Code (Act X of 1882), for- 
bidding the public generally to give caste-dinners 
in the city. The order was posted in different 
quarters of the city, including the street iu which 
the accused had his dwelling-house. A few days 
after the promulgation of this order, the accused 
gave a feast in a private house to about 600 
people of his caste. He was thereupon convicted 
of disobedience to an order duly promulgated 
by a public servant under s. 188, cl. (b), of the 
Penal Code, and sentenced to a fine of Rs. 35 : — 
Reid, reversing the conviction and sentence, that 
the District Magistrate’s order was, both in its 
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(1) XTx\DEE CRIMINAL PROCEDURE CODE 

— ooiieludecL 

substance and in its manner of publication, ille- 
gal, as being beyond the powers conferred by 
s. 144 of the Code of Criminal Procedure. The 
power of the Magistrate under that section is 
confined to the direction to a particular person 
to abstain from acts of a certain character, or to 
the public generally to abstain from similar acts 
when frequenting a particular place. QfjEEN- 
Empress V, Lakhmidas Makandas. 

[1. L. R. 14 Bom. 165 

(2) PUBLIC NUISANCE UNDER PENAL 

CODE. 

4. — Penal Gode^ ss, 109, 29i0— Keeping a gaming- 
house— Ah et7ne7it!] The lessee of a house, who 
permitted disorderly people to u.se it for gambling 
and thereby caused annoyance to the public, was 
convicted of an offence under the Penal Code, s. 
290 ; it appeared, however, that the accused had 
not engaged the house with the object of letting 
it out as a gaming-house : — Held, that the con- 
viction was right. Queen-Empress Thanda- 

YARAYUDU. 

[I. L. R. 14. Mad, 364 

5. -Pe7ial Code ^Aot XLV of 1860), 55. 268, 283- 
‘1^0—OhstruGtio7i in tidal navigable river. The 
mere fact of an encroachment on a tidal navigable 
river does nob necessarily amount to a public nui- 
sance so as to render a person causing such encroach- 
ment liable to punishment under s. 290 of the 
Penal Code, bub there must be evidence that such 
encroachment causes one of the results specified in 
s. 268. .hi the omtter of the Petition of U7nesh 
Ghanclar Ka)\ I. L. R. 14 Calc. 656, considered and 
commented on. The rule laid down in that case to 
the effect that any encroachment, however slight, 
on a tidal navigable river, constitutes an offence 
under s. 290 is too widely stated. Each case should 
be determined on its own merits, and a decision 
arrived at as to whether the encroachment has 
caused an obstruction or nob. The petitioner was 
charged with having erected ^gag in a tidal navi- j 
gable river, constructed of trees and dams, and 
thereby having committed offences under ss. 283 
and 290 of the Penal Code. There was evidence 
to show that t'h.Qjag was about 15 cubits long and 
20 cubits broad, and that it was erected on the 
silted side of the river where it was about 300 hats 
broad, and that it did not obstruct the ordinary 
navigation of the river. The lower Court held 
that the gag could not but cause an obstruction, 
and convicted the petitioner under s. 283 : — Held, 
that as there was no evidence to show that the 
petitioner had caused any danger, obstruction or 
injury to any person in any public way or line of 
navigation, the conviction under that section could 
not be sustained. Held, further, that he could not 
be convicted under s. 290, as there was no evidence 
of any obstruction to the ordinary navigation of 
the river. Jug-al Das Dalal Queen-Empress. 

[I. L. R. 20 Calc. 665 


OATHS ACT (X OF 1873). 

, s. 5. 

See False Evidence, 

[I. L. R. 16 Mad. 421 

See Magistrate, Jurisdiction of— 
Powers of Magistrate. 

[I. L. R. 16 Mad. 421 

, s. 6, 

See.'Q. 13. 

[I. L. R. 16 Mad. 105 

See False Evidence. 

[I. L. R. 19 Calc. 355 

, S. 9. — Valiil, authority of, to hmd client — 

Pleader — Agent holding a power’ of -attorney autho- 
rizing him to act and appear for a party to a 5 ?ub.] 
An agent, holding a power-of-abtorney authorizing 
him to act and appear for a party to a suit, can- 
not bring the suit to a close by offering to be 
bound by the*oath of the opposite party in a parti- 
j cular form. Nor can a pleader so bind his client. 

I Under the Indian Oaths Act (X of 1873) no person 
but the party himself can make such an offer as 
is contemplated in s. 9. Sadashiv Rayaji v, 
Maeuti Vithal. 

[I. L. R. 14 Bom. 455 

! SS. 10, 11. — Peferee's degmitions inade- 

\ guate for decision of guestion inferred — Agipeal 
after death of^ refei^ee — Practice,'] Where a case 
had been decided under the provisions of ss. 10 
and 11 of the Oaths Act (X of 1873) with re- 
ference to the depositions of a person appointed 
by agreement of the parties as referee, and where, 
after the death of the referee, on an appeal being 
preferred against the decree so based upon those 
depositions, it was found that the said deposi- 
tions did not fully cover the questions in issue 
between the parties ; — Held, that the case should 
be remanded to the lower Court for disposal 
according to the usual procedure. Mahabir 
Prasad Misr v, Mahadeo Dat Misr. 

[I. L. R. 13 All. 386 

s. ll.-Ay? 'eenient to he hound hy oath of a 
particular person — Discretion of Court.] The 
Oaths Act (X of 1873) does not constrain a Court 
to pass a decision in favour of a particular party. 
If a party to a suit says he will be bound by the 
oath of a particular person, s. 11 of the Act only 
means that^;?‘(^ tanto he will be bound, i.e., so far 
as the matter of that evidence is concerned, and 
that evidence will be conclusive as to its truth as 
against him throughout the whole of the litiga- 
tion. But it in no way compels the Court trying 
the case to accept it as conclusive. Vasudeva 
Sha7ihog v. Navaina Pal 1. L, R. 2 Mad. 356, 
approved. Muhammad Zahur r. Cheda Lal. 

[I. L. R. 14 All. 141 

, S. 13. 

^ee False Evidence. 

[I. L. R. 19 Calc, 355 
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OATHS ACT (X OF 1873), s. XZ-GomUcled. 

1. — S. 13. — Oni'ission to adniirtister an oath or 
affirmation — WlUiess, competency of — Ghild, evi- 
dence o/.] Afc a trial on a charge of murder one 
of the witneases for the prosecution -waa a girl 
about; ten years old. The Sessions Judge allowed 
her to be examined without administering any 
oath or affirmation, as it was found that she did 
not understand the nature of either. The pri- 
soner’s counsel objected to the admissibility of her 
statements, but the objection was overruled, and 
the prisoner was convicted of murder and sen- 
tenced to death : — Held, per Jardine, J., that the 
girl’s evidence was admissible. The “omission” 
referred to in s. 13 of the Indian Oaths Act (X of 
1873) includes any kind of omission, and is not 
restricted to accidental or negligent omissions. 
Queen v. Sewa Bhogta, 14 B. L. R. 294, 23 
W. R. Gr. 1, approved ; and Queen- Empress y. Marn, 
I. L. R. 10 All. 207, dissented from. Qtjeen- 
Emprrss V, Shava. 

[I. L. R. 16 Bom. 359 

2. — 3. 13 and s. 6. — Examination as lultness of 
a child of tender years — Intentional omission to 
administer aiffirmation^l A child, aged about six 
years, was called as a witness in a Sessions Court. 
The Judge satisfied himself of his intellectual 
capacity to give evidence, but intentionally omit- 
ted to administer an affirmation on the ground 
that he was of too tender years to render any 
attempt to bind his conscience expedient or prac- 
tically operative. The Judge did not examine the 
child for the purpose of eliciting whether he knew 
it was wrong not to tell the truth, or whether he 
knew the difference between right and wrong, but 
he told him to tell the truth and permitted him to 
be examined as a witness: — Held^ that the child 
should have been affirmed, Qacere. —Whether the 
omission to affirm the child having been intentional 
on the part of the Judge, the case came within 
the provisions of Oaths Act, s. 13. Qubbn- 
EMPRESS V. VlRAPERUMAL. 

[I. L. R. 16 Mad. 105 

, 3. 14. 

See False Evidence. 

[I. L. R, 19 Calc. 355 

See Magistrate, Jurisdiction of — 
Powers op Magistrates. 

[I. L. R. 16 Mad. 421 

OBJECT ” HELD SACRED. 

See Religion, Offences relating to. 

[I. L. R. 17 Calc. 852 

OBJECTION NOT TAKEN IN MEMO. 

OF APPEAL. 

See Limitation Act, 1877, s. 22. 

[I. L. R. 15 Bom. 297 

See Special Appeal— Procedure in 
Special Appeal 

[I. L. R. 13 All. 580 
[I. L. R. 15 All. 119, 123 


OBJECTION TAKEN ON APPEAL. 

See Appeal— Objections by Respon- 
dent. 

[I. L. R. 13 Mad. 492 

[I. L. R. 14 Bom. Ill 

See Cases under Appellate Court — 
Objections taken for First 
Time on Appeal. 

See Declaratory Decree, Suit for— 
Declaration op Title. 

[I. L. R. 14 Mad. 46 

[I. L. R. 17 Bom. 197 

See Cases under Jurisdiction— Ques- 
tion OP Jurisdiction. 

See Landlord and Tenant — ^Eject- 
ment— Notice TO Quit. 

[I. L. R. 15 Bom. 407 

See Misjoinder op Parties. 

[I. L. R. 16 Bom. 119 

See Special Appeal — Procedure in 
Special Appeal, 

[I. L. R. 13 All. 380 

[I. L. R. 16 Mad. 317 

[I. L. R. 17 Bom. 303 
[I. L, R. 15 All. 119, 123 

See Variance between Pleading and 
Proof. 

[I. L. R. 20 Calc. 1 

See Waiver. 

[I. L. R. 16 Bom. 586 

OBSTRUCTION IN PUBLIC ROAD. 

See Bengal Municipal Act, 1884, 

[I. L. R. 17 Calc. 684 

See Madras Police Act, 1888, s. 71. 

[I. L. R. 14 Mad. 223 

Bee Magistrate, Jurisdiction of— 
General Jurisdiction, 

[I. L. R. 15 Mad. 83 

See Right of Suit— Obstruction to 
Public Highway, 

[I. L. R. 14 Mad. 177 

OBSTRUCTION IN TIDAL NAVIOABLE 
RIVER. 

See Nuisance— Public Nuisance under 
Penal Code. 

[I. L. R. 20 Calc. 665 

OBSTRUCTION TO RIGHTS OF 
PROPERTY. 

See Injunction— Special Cases — 

Obstruction to Rights of 
Property. 

[I. L. R. 16 Bom. 533 
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OCCUPANOY-RYOT. 

See Landloed and Tenant— Accretion 
TO Tenure. 

[I. L. R. 21 Gale. 233 

, Heirs ot-^ 

See Landlord and Tenant— Liability 
ROE Bent. 

[I. L. R. 19 Calc. 790 

, Suit for possession by— 

See Bengal Tenancy Act, Sch. Ill, 

[I. L. R. 17 Calc 926 

OFFENCE COMMITTED BY ALIEN IN 
FOREION STATE. 

See Jurisdiction of Ceiminal Court- 
Native Indian Subjects. 

[I. L. R. 16 Bom. 178 

OFFENCE COMMITTED ON THE HIG-H 
SEAS. 

Ju)'hdlotU»i of Grlm'uial Qoin-t — Law ajjplicadle 
to offoMe eommltted ■witlim three miles of Goa — 
Treaty Act {IV'of 1880) — Statute and HI Vk\, 
0. 124,5. 11 — Statute H7 a?id H8 Vie., e. 27 — Pro- 
cedure.'l Tlie rule laid down in Regina v. Elm- 
stone (7 Bom. Cr. 89), to the effect that English 
and not Indian law is applicable to offences com- 
mitted Qn the high seas, is altered by Statute 37 
and 38 Vic., c. 27. which provides that such offences 
shall be tried and punished according to the local 
law. The accused, who was captain of a native 
craft, was charged with having dishonestly sold 
his cargo and scuttled his ship in the course of a 
voyage from Aleppy to Bombay. The accused was 
arrested in the Uatuagiri District, and committed 
for trial to the Sessions Judge of Ratnagiri, who 
convicted him under ss. 407 and 437 of the Penal 
Code and sentenced him to five years’ rigorous im- 
prisonment. On appeal, the accused contended 
that the Sessions Judge of Ratnagiri had no juris- 
diction to try the case : 1 st, because the first offence, 
if it took place at all. was committed within the 
territorial waters of Goa ; and, 2ndly. because the 
offence, if committed on the high seas, could only 
be tried according to the law of England and not 
according to the Penal Code : — Held (1) that 
the Court at Ratnagiri had jurisdiction. If the i 
offence were committed within three miles of Goa, 
the Treaty Act (IV of 1880) between England and 
Portugal as regards the Goa territory conferred 
the right to try such cases in British India. (2) 

If the offence were committed beyond the three- 
mile limit and on the high seas, the Court had 
jurisdiction, and the Penal Code applied under 
the provisions of Statute SO and 31 Vic., c. 124, 
s, 11, and Statute 37 and 38 Vic., c. 27. Queen- 
Empress V. Abdool Rahiman. 

[I, L. R. 14 Bom. 227 

OFFENCE COMMITTED OUT OF JURIS- 
DICTION. 

See Criminal Pbocebding-s, 

[I. L. R. 16 Bom. 200 


OFFICE OR EMOLUMENT. 

See Cases under Right op Suit- 
Office OR Emolument. 

See Cases under Jurisdiction op Civil 
Court— Offices, Right to. 

OFFICER WITH POWERS OF CIVIL 
COURT. 

See Sonthal Peegunnahs Settlement. 

[I. L. R. 18 Calc. 133 

OFFICIAL ASSIGNEE. 

See Company-Transfer op Shares 
AND Rights of Transferees. 

[I. L. R. 16 Bom. SO 

See Costs— Special Cases— Official 
Assignee. 

[I. L. R. 14 Bom. 189 

S/^e Insolvent Act, s. 73. 

[I. L. R. 14 Bom. 189 

See Parties — Parties to Suits — 
Official Assignee. 

[I. L. R. 18 Calc. 43 
[I. L. R. 16 Bom. 462 

See Right of Suit— Insolvency. 

[I. L. R. 16 Bom. 452 
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See Admission. 

[I. L. R. 14 Bom. 516 

See Benami Transaction — General 
Cases. 


[I. L. R. 20 Calc. 236 

See Boundary. 

[I. L. R. 21 Calc. 504 
See Commission— Civil Cases. 

[I. L. R. 15 Bom, 209 
See Compounding Offence. 

[I. L. R. 21 Calc. 103 
See Debtor and Creditor 

[I. L. R. 19 Calc. 174 
See Hindu Law— Adoption— Who may 

OR MAY NOT ADOPT. 

[I. L. R. 15 Bom. 565 
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See Hindu Law— - Alienation— Aliena- 
tion BY Father. 

[I. L. R. 13 Mad. 51 

[I. L. R. 13 AIL 216 

[I. L. R. 14 Bom. 320 

[I. L. R. 14 All. 179 

Sec Hindu Law— Alienation — Alie- 
nation BY Widow— Alienation 
FOR Legal Necessity. 

[I. L. R. 14 All. 420 

See Hindu Law — Joint Family 
— Debts and Joint Family 
Business. 

[I. L. R.14 Bom. 189 

See Hindu Law— Joint Family— Pre- 
sumption AND Onus op Proof 
AS TO Joint Family. 

[i. L. R. 13 All. 165 

See Jurisdiction op Civil Court — 

<0 A 51’ TJ* 

[I. L. R. 15 Bom. 599 

See Landlord and Tenant — Nature 
OP Tenancy. 

[I. L. R. 14 Bom. 392 

[I. L. R. 15 Bom. 647 

See Landloud and Tenant — Property 
in Trees, Wood, kc. 

[I. L. R. 13 All. 571 

See Limitation Act, 1877, s. IS. 

[I. L. R. 17 Bom. 341 

See Malicious Prosec jtion. 

[I. L. R, 13 Mad. 394 

See Pardanashin Women. 

[I. L. R. 14 All. 8 

Sec Relinquishment of, or Omission 
to Sue for, Portion of Claim. 

[I. L, R. 20 Gale. 716 

See Right of Occupancy — Acquisition 
of Right — Mode of Acquisition. 

[I. L. R. IS Gale. 349 

See Right to Begin. 

[I. L. R. 19 Gale, 380 

See Sale for Arrears op Rent — Set- 
ting aside Sale— Irregularity. 

[I. L. R. 19 Gale, 699 

See Sale for Arrears of Rent— Set- 
ting ASIDE Sale — Other 
Grounds. 

[I. L. R. 20 Gale. 746 


ONUS PROBAN 

See Service Tenure. 

[I, L. R. 14 Mad. 365 

See Title — Evidence and Proof op 
Title— Long Possession. 

[I. L. R. 15 Mad, 315 

See Will— Revocation. 

[I. L. R. 19 Gale. 444 

(1) CLAIM TO ATTACHED PROPERTY. 

1. — Suit to estahlisli right to attach — Ciril Pro- 
cedure G ode, e. Right of defendant to set ug) 
title of third jjersoiiS In a suit brought under 
s. 283 at the Civil Procedure Code (Act XIV of 
1882) to esfcablish the right to attach property, it 
is for the plaintiff to prove that the property in 
question is the property of the judgment-debtor. 
The onus of proof is upon him. He can have no 
right to attach property which is proved either 
never to have belonged to his judgment-debtor, or 
having been bis, to have passed out of his posses- 
sion and ownership, and become, in law, the 
property of others prior to the time at which 
attachment is sought. The defendant in de- 
fending such a suit may, therefore, rely on the 
title of a third person. ADAM ISUFBHAI y. 
Jamnadas Ranchordas. 

[I. L. R. 17 Bom. 94 

(2) DEEDS, SUITS TO EXFORCB OR 
SET ASIDE. 

2. — Deed of gift and endoioment es^ecuted by 
hlahomedan ividom in favour of agent — Fiduciary 
relationship)— Burdeji of proring absence of %nd%ie 
influenceh\ An instrument executed by a wi'iow, 
after setting apart the rental of villages belong- 
ing to her as her patrimony to defray the expenses 
of her and her deceased husband’s tombs, gave 
to her managing agent who was her sole adviser 
the management of the endowment in perpetuity 
with the residue, after the above expenditure 
should have been met, for himself, so that a large 
surplus would have remained each year in his 
hands and he would have been the person sub- 
stantially interested : — Held, that this transaction 
was within the well-recognized principle that 
every onus is thrown upon a person filling a 
fiduciary character towards another of showing 
conclusively that he has acted honestly and bond 
fide, without infiuencing the donor who has acted 
independently of him. In a suit by the agent’s 
representative to have the gift enforced against 
the widow’s successor in the estate, this burden 
had not, in the opinion of the Courts below, with 
which their Lordships concurred, been sustained, 
and it was held that the gift had been rightly 
set aside. Wajid KhaN v. Ewaz Ali Khan. 

[I. L. R. 18 Gale. 545 
[L. R. 18 I. A. 144 

3. — Suit for cancellation of instrument — Act 1 

of 1^11 {SpecljiG Relief Act), Fiduciary re- ■ 

lationship — Undue influence — Gift to spiritual 
adviser — Act I of 1872 {Evidence Act), s, 111.3 
In a suit under s. 39 of the Specific Relief Act (I 
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(2) DEEDS, SUITS TO ENFORCE OR SET 
ASIDE — continued. 

of 1877) for cancelment of a deed of gift executed 
by the plaintiff in favour of the defendant, the 
plaintiff was a Chatri by caste, well advanced in 
years, and the defendant was his guru or spiri- 
tual adviser, a Brahman held in high considera- 
tion in the locality where he resided. The gift 
comprised the whole of the plaintiff’s property, 
and the only reason for its execution was the 
plaintiff’s desire to secure benefits to his soul in 
the next world, and his having heard the defend- 
ant recite the holy book called Bhagwat. Almost 
immediately after execution of the deed the plain- 
tiff repudiated it, and sued for its cancellation on 
the ground of fraud that having regard 
to the fiduciary relation subsisting between the 
parties, the improvidence of the gift, the absur- 
dity of the reason alleged for it, and the principle 
recognised by s. Ill of the Evidence Act (I of 
1872), the burden rested upon the defendant to 
show that the transaction was made without un- 
due infiuence and in good faith ; and. in the ab- 
sence of such proof, the plaintiff was entitled to 
obtain cancellation of the deed. Sital Prasad v. 
Parhliu Lai, I. L. R. 10 All. 535, referred to. 
Mannu Singh r. Umadat Pande. 

fl. L. R. 12 AIL 523 

4. — Voluntary deed-^Suit hy settlor to set aside 
his deed.'} One M (the original plaintiff), was 
priest in the family of the first and second defend- 
ants, and was treated with much kindness by the 
first defendant (A), upon whom he chiefly relied for 
advice in worldly matters. A sum of Rs. 30,000 
which was the bulk of his property was in deposit 
in the defendants’ firm at interest. Early in 1887 
he became ill, and in June 1887 he expressed a 
wish to execute a trust-deed and an English will. 
He gave instructions to JV for the trust-deed. 
By this deed, which contained no power of revo- 
cation, he settled Rs. 30,000 upon the first and 
second defendants (who were uncle and nephew), ! 
as trustees to perform his funeral ceremonies and j 
to carry out certain religious observances and to ! 
pay two annuities, each of Rs. 25, and with the 
residue to found a Sanskrit class. The deed pro- 
vided for the payment, during his lifetime, of a 
sum of Rs. 100 goer mensem for his maintenance 
and expenses, or such larger sum as he might re- 
quire for soch purposes, but in other respects it 
was not to come into operation until after his 
death. The will of even date gave certain pro- 
perty to his wife, and subject to this bequest gave 
the residue of his property to his sister. After 
receiving instructions for these documents N took 
them to an attorney. Prom these instructions 
drafts were prepared, which were read over to M 
in his room by the attorney’s managing clerk. 
Neither drafts, nor instructions, nor the documents 
themselves were, however, left with M. The 
drafts were then engrossed, M having made some 
trifling corrections in them. On the 23rd June 1887 
he attended at the house of the attorney. The 
documents were explained to him by the attorney, 
and were interpreted to him by a High Court in- 
terpreter. M was then examined by a medical 
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(2) DEEDS, SUITS TO ENFORCE OR SET 
ASID E — cone I uded. 

man with a view to ascertain whether he was- 
capable of understanding what he was doing. 
M then executed the trust-deed and the will, and 
both were then duly attested. At the same time 
M signed the accounts in the defendants’ books, 
and the balance of the money, which stood to his 
credit over and above the Rs. 30,000 comprised in 
the deed,'* was produced and made over to him, 
and he made it over to iVto be kept by him per- 
sonally. Shortly after this, M's sister and her son 
came to Bombay, and he fell under their influence. 
He became dissatisfied with what he had done 
with the Rg. 30,000, and on the 21st November 
1887 he executed a will by which he purported 
to revoke the deed and the will of the 2.3rd June, 
and he left the whole of his property to his sister. 
On the 2nd September 1888 his nephew took him 
to Surat, and on the 14th September 1888 at 
Surat he executed a deed revoking the trust-deed 
of the 23rd June 1887. He also signed instruc- 
tions and a power-of-attorney under which this 
suit was filed. He died subsequently to the filing 
of the suit, and his sister and executrix became 
plaintiff. The plaint prayed that the deed of the 
23rd June 1887 should be set aside on the ground 
of undue influence, &o., but the personal charges 
against the defendants were abandoned at the 
hearing that the deed must beset aside 

on the ground that the circumstances of the case 
threw upon the defendants the burden of showing 
that d/ understood the effect of the settlement 
and its finality. This they had failed to do. The 
facts of the case brought it within the principles 
deducible from Anderson v. Elsioorth 3 Giff. 154 j 
I Forshaiv v. Welsby, 30 Beav. 243 ; and Wollastoii 
V. Trihe. L. R. 9 Eq. 44. Bat Manigavi^i v. 
Nabondas Calliandas. 

[I. L. R. 15 Bom. 549 

(3) HINDU LAW. 

{a) Alienation. 

5. — Necessity for alienation— Proof of e,vveu~ 
tion of deed by Hindu widow.} The plaintiff, to 
make good his claim against the estate of his de- 
ceased debtor, relied upon a document purporting 
to have been signed by the latter’s widow, since 
then also deceased. The Courc of First Appeal,, 
however, found that there had been no actual 
execution of the instrument by the widow, and 
dismissed the suit. The burden of proving due 
execution by the widow lay upon the plaintiff, 
who relied upon it as binding the estate which 
she represented, a matter commented on in Kavics- 
loar Pershad v. Rim Bahadur Singh. I, L. R. 6 
Calc. 843: L. R. 8 I. A. 8. Rambatan Sukal 
V . Nandu. 

[I. L. R. 19 Calc. 249 
[L. R. 19 I. A. 1 

(4) LANDLORD AND TENANT. 
Q.-^Transfer of Property Act {IV of 1882), 
ss. 106, 108 — Transferability of tenancy ~ Suit by 
zemmdar to set aside a Court-sale of his ryofs 
interest.} A zemindari ryot mortgaged the land 
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(4) LANDLORD AND ’imk^T^concluded, 

comprised in his holding, and the mortgagee, 
Laving sued and obtained a decree on his mort- 
gagee, attached the mortgagor’s interest in the 
land and purchased it at the Court-sale held in 
execution of his decree. The zemindar, who had 
intervened unsuccessfully in execution, now sued 
to set aside the sale and to eject the decree-holder 
and the judgment-debtor from the land. Neither 
party adduced evidence : that there was 
no presumption that the tenant was a tenant-at- 
will, nor was there a presumption that the tenan- 
cy was not transferable — such presumptions being 
.contrary to ss. 106 and 108 of the Transfer of 
Property Act respectively. The burden of proof 
therefore lay on the plaintiff and had not been 
discharged, and the suit must consequently be dis- 
missed. APPA RAU r. SUBBANNA. 

[I. L. R. 13 Mad. 60 

7. — Suit for ejectment — Rnjht of oepipaney,'] In 
an ejectment suit by a landlord against his tenant 
the plaintiff cannot succeed unless he shows that 
under the terms of the tenancy and in the cir- 
cumstances that exist he has a right to eject the 
defendant, although the latter may allege and 
fail to establish a right of permanent occupancy. 
Ybnkatacharltj v. Kandappa. 

[I.L.R. 15 Mad. 95 

8. — Ejectment, suit for — Occupancy-vigUts — 
Madras Rent Recovery Act {Madras Act VlII of 
1865), 5. 12.] A zemindarni having given to the 
defendant, who was a cultivating ryot in the 
zemindari. a notice to quit, now sued to eject 
him from his holding. The defendant pleaded that 
he and his ancestors had been jirayati ryots 
from time immemorial, and it was found that 
their holding had lasted at least one hundred and 
fifty years. The defendant had executed and 
delivered to the plaintiff a muchallia for one year, 
and he had made no default in payment of rent: — 
Held, that the onus was on the plaintiff, and as 
she had failed to prove that the defendant’s ten- 
ancy had commenced under her or her ancestors, 
the suit should be dismissed. Yekcata MahalAK- 
SHMAMMA V. RAMAJOGI. 

[I. L. R. 16 Mad. 271 

(5) LIMITATION AND ADYERSB POSSESSION. 

9. — Limitation Act {XV of 1877), 8cli. II, 
Arts. 142, 144 — Boundaries, dispute as to — Owner- 
Miip of land reclaimed from a tliU contested between 
proprietors of contiguous estates — Prior possessum 
ofla7id ty one of two claimants— Presumption as to 
C07iti7vuance of possession of laiid ty original oioier, 
limitation leing pleaded 'by 2 >arty in possessioi."] 
In suits relating to disputed boundaries where the 
decision of the lower Court as to the ownership 
involves questions of the correctness of surveys, 
maps, recorded description, and other such evi- 
dence, the appellant should do more than show 
points requiring explanation. He should be pre- 
pared to show in what respect the decision has been 
wrong in regard to the evidence, and what other 
course would be right. The question was as to the 


ONUS PROBANDI— 

(5) LIMITATION AND ADYERSE 
POSSESSION — Gontiiuied. 

ownership of land reclaimed from a bliil within, 
the confines of one or other of two adjoining rev- 
enue mehals, the one belonging to the plaintiff, 
the other to the defendants, and involved the 
identification of the land in suit with some that 
had been covered with water, but of which the 
plaintiff’s possession, with title, had been affirmed 
in proceedings of the revenue survey in 1857. In 
consequence of the nature and condition of the 
land there was no evidence of any act of possession 
done by either party during the first two years of 
the twelve immediately preceding the date of the 
institution of the suit, and during the last ten 
years the defendants had been in possession. The 
latter having tried and failed to establish adverse 
possession in themselves, contended that even if 
the plaintiff’s possession had been shown to have 
existed in 1857, he could not succeed without his 
showing that his possession remained till later 
than the 9th April 1869, the suit having been filed 
on 9tb April 1881, or unless he proved some act of 
dispossession by the defendants within that period: 
— that the presumption was in favour of the 
plaintiff’s possession, which had been with appa- 
rent title, having in fact continued over the two 
years in question, as to which continuance there 
was no evidence to the contrary. If the burden 
was on the plaintiff to show possession down to 
within twelve years of suit, it had been discharged. 
Rajkumar Roy r. Gobind Chunder Roy. 

[I. L, R. 19 Calc. 660 
[L. R. 19 I. A. 140 

10. -^Llmitation Act {XV of 1877), Soli. II, 
Arts. 142, \i^— Burden of proof,'] The plaintiff, 
who was the sister of the defendant, sued in 1888 
to recover from him a moiety of Biparamha pur- 
chased by them jointly in 1877. In 1878 the 
plaintiff went to live elsewhere, but. from time to 
time, returned and spent a few days with the 
defendant on the land in suit. The defendant 
pleaded limitation: — Hdd, that the Limitation 
Act. Sch. II, Art. 144, applied to the suit, and the 
burden of proving adverse possession lay on the 
defendant. Alima Kutti. 

[I. L. R. 14 Mad. 96 

11. — Limitation Act {XV of 1877), A7’ts.. 142 
and 144.] In cases falling under Art. 142 of 
the Limitation Act the plaintiff must at the out- 
set show possession within twelve years, and 
cannot rest merely on a proof of title ; while in 
cases falling under Art. 144 the plaintiff may 
rest content with proof of title only in the first 
instance, and the burden lies on the defendants to 
show that they have had a possession inconsistent 
with the title of the plaintiff for more than 
twelve years before suit. The plaintiff sued to 
recover possession of certain land, together with 

I mesne profits until recovery of possession, alleg- 
ing that he had obtained possession under his sale 
and that bis possession was obstructed by the 
defendants : — Held, that the suit fell under Art. 
142 and not 144, of the Limitation Act and that 
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ifc was for the plaintiff to show that he, or those 
under whom he claimed, had been, in possession 
within twelve years before suit. Rao Karan Singh 
V. Rahav AH Khan, I. L. R 5 All 1 : L. R. 9 I A. 
99 ; and Mohiuia Chnnder Motoomdav v. Mohesh 
Chunder Keoglii. I. B. R 16 Calc. 473: L. R. 16 
I. A. 23, explained. Faki Abdulla v. Babaji 
Gungaji. 

[I. L. R. 14 Bom. 458 

12. — Limitation Act {XV of 1877). Art. 142— 
Sale loliile vendor is out of possesskm—Adverse 
possession,] In a suit brought by a vendee to 
recover possesMon of immoveable property which 
was nob in th possession of his vendor at the time 
of the sale, the defence having raised the point of 
adverse possession for more than twelve years : — 
Held, that the 07ius lay upon the plaintiff to show 
that the claim was nob barred by the defendant’s 
adverse possession by proving that his vendor had 
been in possession within twelve years before the 
date of sale under Art. 142. Sch. TI of the Limita- 
tion Act. Kashinath Sitaram Oze v, Shridhar 
Mahadev Patankar 

[I. L. R. 16 Bom. 343 

13. — Suit for possession of hnmovealole property 

Question of title— Limitation Act, s. 28.'j 

Where a suit for the recovery of possession of 
immoveable property is resisted by a plea of 
adverse possession for more than twelve years, 
the question of limitation becomes a question of 
title, and it lies upon the plaintiff in the first 
instance to give satisfactory facie evidence 

of his possession within twelve years of the suit. 
Mohima Chunder Moz-oomiar v, Mohesh Ghunder 
Lfeoghi, I. L. R. 16 Calc. 473 ; and Parmanand Misr 
V. Sahid AH, I. L. R. 11 All. 438, referred to. 
Jaear Husain v, Mashuq Alt. 

[I. L. R. 14 All. 193 

(6) MONEY LENT. 

14. — Failure to prove an alleged transaction of 
lending money.] tlpon the evidence the decision 
of the High Court was affirmed as to a question 
of fact, viz., whether the defendant’s deceased 
father ha^. or had not, in his lifetime, in consi- 
deration of a payment to his order by the plain- 
tiff, promised repayment. The High Court, revers- 
ing the decree of the first Court, had found that 
there had been no sufficient proof of the alleged 
transaction. This was the conclusion also on this 
appeal ; and, although it was possible that the 
money might (as it was indicated in the judg- 
ment) have been wrongly obtained from the plain- 
tiff by persons about him, it was not shown to 
have been received by the alleged borrower. 
Lachmi Prasad v. Narendro Kishore Singh, 

[I. L. R. 14 All. 169 
[L. R. 19 I. A. 9 


ONUS PROBANDI— 

(7) POSSESSION AND PROOF OF TITLE. 

15. — Right to hegin— Adoption, proof of— Proof 
of loss, and admission of secondary evidence, of a 
document alleged to have l)een expcuted — Evidence 
Act (I of 1872), 5. 65.] A suit for possession by 
right of inheritance was brought by a claimant, 
alleging himself to be the heir, against the alleg- 
ed adopted son of the last male owner, denying 
that an adoption purporting to be made by the 
widow had \feen duly auchorized by the deceased. 
The Court of First Instance called upon the de- 
fendant to prove his title as a son by adoption, 
notwithstanding that the plaintiff was out of pos- 
session, and could not have succeeded, in the event 
of the defendant’s failure to prove it, without first 
proving his own title as collateral heir by descent : 
thus, in effect, proposing to make the establish- 
ment of the plaintiff’s title depend upon the 
failure or success of the defendant in proving 
the adoption. The High Court pointed out the 
error of this proceeding, and the Judicial Com- 
mittee affirmeii its judgment concurring also in 
its finding that the adoption had been proved. It 
was found also that the loss of the annmati-patra 
had been established ; so that secondary evidence 
of it was receivable. Kali Kishore Dutt Gup- 
ta Mozumdar V. Bhusan Chunder alias Bepin 
Chunder Dutt Gupta. 

[I. L. R. 18 Calc. 201 
[L. R. 17 I. A. 159 

16. — Presumption of ownership — Possession — 
Suit for ejectment — Evidence Act (/ of 1872), s. 1 10.] 
It is usually for the plaintiff who seeks ejectment 
to prove his title. But where he proves himself to 
have peaceably enjoyed possession for a consider- 
able time, the person who has recently dispossessed 
him has to meet the presumptiion of law that the 
plaintiff”s possession indicates his ownership. In 
a suit for possession of immoveable pr^'perty and 
other reliefs, it was proved that the plaintiff and 
his predeces.sors in title had been in undisturbed, 
possession for thirty or forty years previous to his 
dispossession bv* the defendant. The defendant 
alleged, bat failed to prove, that the plaintiff had 
paid him rent as tenant-at-will of the premises. 
The lower Appellate Court, upon the finding that 
the plaintiff’s possession was that of a licensee, 
'modified the first Court's decree, which had allow- 
ed the claim in full : — Held, (by Mahmood J.) with 
reference to s. 110 of the Evidence Act, that 
although in the first instance the burden of proving 
his title was on the plaintiff, it was shifted by his 
proving long undisturbed possession ; that the 
defendant’s failure to prove the alleged payment 
of rent went far to prove that the plaintiff’s pos- 
session was adverse ; and that the Court below, in 
acting upon the theory that such possession waS' 
that of a licensee, had wrongly set up for the 
defendant a defence which he ha<i not set up for 
himself, Lachho v. Har Sahai. 

[I. L. R. 12 All. 46- 

(8) PRINCIPAL AND AGENT. 

17. — Evidence as to liability of agent to account.] 
In, 1884 a deed of release exonerating an agent 
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ONUS 'PnOBA.'NBl-^contlnuecl 

(8) PRI^TOIPAL AND AGBm-^oonduded. 

from liability to account was executed by his prin- 
cipal, stating that there had been a settlement 
between them. In 1885 the agent signed an ihrar- 
nama addressed to the principal, statin? that there 
had not been a settlement of accounts, and that he 
was willing to account from the day of his appoint- 
ment to date. Subsequently, having resigned his 
employment, the agent brought a suit to have the 
latter document set aside, but that suit was dis- 
missed. In a suit brought by the principal, the 
release of 1881, and its contents, were proved to 
the satisfaction of both the Courts below, which 
dismissed the suit on that ground, although the 
ihrar iiamoj of 1885 appeared to them, in fact, to 
have been made. Upon the plaintiff's appeal, it 
was contended that the oiim was on the defendant 
to explain his execution of the ilirarmima : — Held, 
that, inasmuch as it had been found by two Courts 
concurreTitly that the release of 1881 was valid, 
and that it necessarily followed from that finding 
that the document of 1885 so far as it expressed 
the agent’s wiilingue'S to account was false, the 
onus was as much upon the principal to explain 
his reception of the ikrarutima of 1885, as upon 
the agent to explain its execution. The question 
as to the burdeu of proof had therefore been ren- 
dered immaterial by the facts proved. On the 
materials before them the Courts below had rightly 
decided iu favour of the defendant. Nilmoni 
Singh Deo i*. Kirti Chunder Chowdhry. 

[I. L. R, 20 Calc. 847 
[L. R. 20 I. A. 95 

(9) BENT, SUITS FOR. 

18. — Suit l)y recorded co-sharer for yyrojits — 
Claim for profits ?iot coUeoted iu cousejuenoe of 
defendant' s 'mgligenee or miseondnet — Janiahandi 

Act XU <>/ 1881 (X.-W.P Rent Act), ss. 93 
(h) 209 — Act I of 1872 {Ev /deuce Act), s. 106.] 
In a suit under s. 93 (/i) of the N.-W. P. Rent 
Act (XII of 1881). by a recor<led co-sharer against 
a lamlardcir for his recorded share of the profits 
of Simehal, iu which the plaintiff seeks to make 
the defendant liable under s. 209, not only for the 
profits which the latter has actually collected, but 
for those which through gross negligence or mis- 
conduct he has omitted to collect, the burden of 
proving such negligence or misconduct rests in 
the first instance on the plaiiitifi. No general 
rule can be laid down as to the guantani of evi- 
dence which the plaintiff in such a case must give 
in order to shift the burden of proof on to the 
defendant. The mere production by the plaintiff 
of the jamada/idi or rent-roll is not sufficient to 
cast upon the defendant the necessity of proving 
that there was no negligence or misconduct iu 
him. Section 106 of the Evidence Act (I of 1872) 
doffl not apply to such a case So held by the Full 
Bench, Mahmood, J., dissenting: — Held.hj Mah- 
MOOD, J., coutra, thar the production of the jama- 
handi by ihe plaintiff, in a case where he claims 
his share of the profits according to the jama- 
handi and the ^^?n&<^7vZ(??*-defendaat pleads that 
the actual collections fell short of the jamabandl, 
established a primd facie presumption in favour 


ONUS 'PROBAli^'Dl—concluded. , 

(9) RENT, SUITS BOR—Gonohided, 

of the plaintiff so as to throw upon the defendant, 
with reference to s. 106 of the IC video ce Act. the 
necessity of proving circumstances which render- 
ed it impossible for him to collect the profits ac- 
cording to the Muhammad Inayat 

Husain v. Muhammad Karamat-ullah, 

[I. L. R. 12 All. 301 


OPIUM ACT (I OF 1878). 

, S. 3- — License to possess opium — Transport 

of opium A person having a license for the pos- 
session of opium as a medical practicioner, limited 
to eight polUims of opium, sent his servant to 
buy from a licensed dealer at Sholavarani and 
bring to Madras four p/ollums of opium ; he was 
convicted of the offence of transporting opium 
without a license : — Held, the conviction was 
right. Queen- Empress u Ramanujam. 

[I. L. R. 13 Mad. 191 

, s. 9. 

See Magistrate, Jurisdiction of— 
General Jurisdiction. 


ORDER. 


[I. L. R. 15 All. 192 


deciding title to money deposited 

in Court. 

See Right of Suit— Orders, Suits to 
Set Aside. 

[I. L. R. 19 Oalc. 286 


for payment of money. 

See Stamp Act, 1879, s. 3, cl. G. 

[I. L. R. 17 Bom. 684 


granting certificate of guardianship. 
See Minor— Representation of Minor, 
in Suits. 

[I. L. R. 17 Oalc. 347 
[L. R. 16 I. A. 195 

in attacliment proceedings. 

See Limitation Act, 1877, Art. 11. 

[I. li. R. 17 Oalc, 200 
[I. L. R. 13 Mad. 366 
[I. L. R. 17 Bom. 629 

of Her Majesty in Council. 

See Limitation Act, 1877, Art. 180. 

[I, L. R. 20 Oalc. 551 

of Judge in cliambers for costs. 

See Execution of Decree — Mode of 
Execution— Costs. 

[I. L. R. 17 Bom. 514 
, prohibiting collection of rents. 

See Nuisance— Under Criminal Pro- 
cedure Code. 

[I. L. R. 19 Oalc. 127 
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ORDEHS. 

See Cases under Appeal— Decrees. 

See Cases under Appeal-Orders. 

See Cases under Appeal to Privy 
Council - Cases in which Appeal 
Lies or Not — Appealable 
Orders. 

See Cases under Letters Patent, 
High Court, cl. 15. 

See Cases under Letters Patent, 
High Court, N.-W. P., cl. 10. 

See Oases under Special Appeal- 
Orders SUBJECT OR NOT TO 
Appeal. 

in execution of decree. 

See Casesunder Ees Judicata — Orders 
IN Execution op Decree. 

OUDE ESTATES ACT (I OF 1869). 

— Ejfeet of sanad to confer proprietary right 
on, a talulidar, not heing a trustee — Glaini to under- 
proprietary right against talukdar distinguished 
and not concluded, hy a decree for the former right 
in his favour ] Unless a taluhdar, who holds 
such a sanad as is referred to in the Oude Estates 
Act (I of 1869), has agreed in some way, or has 
otherwise become legally bound, to hold the estate 
comprised in the sanad, or some part of it, in 
trust for another person, the principle on which 
Soohraj Koowar v. Government^ 14 Moore’s I. A. 
112, and Hardeo Bahsh v. Joioaliir Singh, L. R. 6 
I. A. 161, were decided is not applicable to make 
the talukdar hold subject to a charge for the bene- 
fit of such, other person. The tahikdar in whom 
no such trust is vested is entitled to the pro- 
prietary right in the lands forming the talnkdari 
estate comprised in the sanad, A claim against 
the talulidar for the proprietary right included 
lands in which the claimant alleged himself to 
have purchased under-proprietary rights which 
were not claimed. A decree, maintaining the 
tahiMar\s proprietary right was made without 
prejudice to a claim for the under-proprietary 
rights. Haidar ali Khan v. Nawab Ali Khan. 

[I. L. R. 17 Calc. 311 
[L. R. 16 I. A. 183 

2.— Talukda?'s — Title obtained hy talukdar un- 
der his sanad— Effect of confiscation of 18.58 upon 
previous gif t— Attempt to establish trust for claim- 
ants as to part of talnkdari estate — Glaim to sub- 
proprietary right di sting uished.'] The sanad 
granting a ta^ukdar's estate confers primd facie 
an absolute title upon the grantee. A gift of vil- 
lages by a talukdar to collateral relations, if effect- 
tively made in 1850, and whether absolute or only 
for the maintenance of the donees out of the 
rents and profits, was rendered, by the effect of 
the confiscation of l8o8, inoperative after that 
event to establish an interest as against the taluk- 
dar holding under a sanad comprising the villages. 
"Where a claim was based upon the principle that 
the conduct of a ^a?ia(f*holdmg talukdar and of 


OUDE ESTATES ACT (I OF 1869) — contd, 

his predecessor had been sufficient to establish 
against him a liability to make good, out of his 
taluk, interests, as to which ground was supposed 
to have been given for his relations to claim : — 
B.eld, that such a claim was not established merely 
by the claimants having been left in possession of 
villages, and having paid to the talukdar only the 
proportion of the revenue assessed upon them, 
during the whole time of the troubles in Oude, 
and afterguards. Eeld. also, that the question 
of the claimants having an under- proprietary 
right in such villages was entirely irrelevant to a 
claim for a declaration that they had proprietary 
right therein, on which latter title they sought to 
found a right to have their names entered in the 
settlement record ; and held, that, although there 
are cases in which the claimant of a proprietary 
right may be allowed to maintain, on the same 
facts, that he is an under-proprietor, this claim 
was not one of them. Ram Singh v. Deputy 
Commissioner of Bara Banki. 

' [I. L. R. 17 Calc. 444 

[L R. 17 I A. 54 

, s. 2 and ss. 13, 20, 22 of 

talukdar — Eegistration of lolll — Succession to 
talnkdari — Son of deceased, elder brother preferred 
to younger brother,'] A written statement by a 
talukdar made in 1860 in reply to inquiries by the 
Government, issued in the districts under circular 
orders regarding the succession of talukdarSs may 
come within the definition of a talukdar's will in 
s. 2 of the Oude Estates Act (I of 1869) The state- 
ment was described by the talukdar in a letter to 
the authorities, in 1877. as “the will which has 
been submitted to the Lucknow district, through 
the tahsil of Kursi, on 6th April 1860“: — lIeldA)iz.t) 
this showed that he ini ended the statement of 
1862 to be his will, and that the statement, as was 
held with regard to a similar one in Rur pur shad v. 
Sheo Dyal, L. R. 3 1. A. 259, was a will within the 
definition in the above section. The talukdar 
declared in a subsequent will, of 19th August 
1879, that no document purporting to be a will, 
the context whereof was repugnant to the will 
of the latter year, should be admitted as a will. 
But the instrument of 1860 was not repugnant 
to the will of 1879. Also the latter document 
was not registered in accordance with s. 20 of the 
Oude Estates, Act, 1869, and, being inoperative as 
to the talnkdari estate, it could not revoke the 
will of 1860, which, also, was not rendered in- 
operative by any of the provisions of the Act. 
Reid, that by the true construction of s. 22, sub- 
section 6, brothers take in the same manner as 
sons are directed to take by the preceding sub -sec- 
tions ; and that the descendants of a deceased elder 
brother are preferred as heirs to the younger sur- 
viving brother. Haidar Ali v. Tasadduk Rasul 
Khan. 

[I. L. R. 18 Calc. 1 
[L. R. 17 I. A. 82 

1. — S. 8, and s. 22. — Descent of taluk.] A 
taluk, entered in the lists 1 and 2, prepared in 
conformity with s. 8 of the Oude Estates Act, 
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OUDE ESTATES ACT (I OF 1869), s. 8— 

— concluded. 

1869, descends, according to thie rules pointed out 
in s. 22, as an impartible estate to the single heir 
determined by the Hindu law of inheritance. 
Bfij Indar Bahadur Singh v. Jamhee Koei\ L. R. 
5 I. A. 1, followed. Ran Bijai Bahadur Sing-h 
r . Jagat Pal Singh. Bisheshar Baksh Singh 
c. Ran Bijai Bahadur Singh. 

[I. L. R. 18 Calc. Ill 
[L. R. 17 I. A. 173 

2 . — S. 8 and S. 22.—Taluhdesce7uling to a single 
heir — Aseertainment of that single heir distin- 
guished from the rule of primogeniture — Family 
eustom.'\ An estate belongingto a tallindar whose 
name is entered in the second and not in the 
third of the lists of taluhdars in the six specified 
•classes prepared under the Oude Estates Act (I of 
1 869), ss. 8 — 1 0. is one which according to the custom 
of the family descends to a single heir but not 
necessarily by the rule of primogeniture. If, as 
happened in the present case, where the estate 
descended to a single heir, the heir according to 
lineal primogeniture is more remote in degree 
from the ancestor than other persons, who may 
be collaterals, coming within the line of heirship, 
then, according to the classification in the Oude 
Estates Act. nearness in degree prevails over 
directness of line. But if two collaterals, or other 
persons in the line of heirship, are equal in degree, 
then the person rightly entitled is indicated by 
the seniority of the line to which he belongs. 
Section 22, sub- section 11 of the Act, referring to 
the law which would govern descent in default 
of any heirs who would come under the special 
provisions of the Act, includes in that law family 
custom when established. In an attempt to prove 
a family custom to the effect that females should 
not inherit, no proof was afforded by the produc- 
tion of certain luajibrnl-araiz, as to which there 
was nothing to show that the villages of which 
they were recorded were the villages in suit, or 
belonging to the family which was disputing the 
succession. Bhai Haeindar Bahadur Singh r. 
Aohal Ram. 

[I, L. R. 20 Calo. 649 
[L. R. 20 I. A. 77 

OUDE, LAW OF. 

iStfs Mahomedan Law—Dower 

[I. L. R. 19 Calc. 689 
ri. L. R. 21 Calc. 135 

OUDE LAWS ACT (XVIII OF 1876). 

, s. 5. 

See Mahomedan Law—Dower. 

[I. L. R. 19 Calc. 689 
[I. L. R. 21 Calc. 135 

, ss. 9 to 13. 

See Pre-emption— Right op Pre-emp- 
tion— Co-Sharebs. 

[I. L. R. 21 Calc. 496 


OUDE LOANS OF 1838 AND 1842, PAY- 
MENTS DUE UNDER. 

See Attachment— Subjects of Attach- 
ment — Pension. 

[I. L. R. IS Calc. 216 

OUDE RENT ACT (XIV OF 1868). 

, s. Ill . 

See Res Judicata — Matters in Issue, 

[I. L, R. 19 Calc. 159 

OUDE, ROYAL FAMILY, OF PENSION 
TO. 

See Treat?, Construction of. 

[I. L. R. 17 Calc. 234 
[L. R. 16 I. A. 175 

OUTCAST, SUCCESSION TO. 

See Hindu Law— Inheritance— Ille- 
gitimate Children. 

[I. L. R. 13 All. 573 

OUTCASTS. 

See Hindu Law —Inheritance— Dan- 
cing-Girls. 

[I. L. R. 13 Mad. 133 

OWNER OR OCCUPIER OF LAND. 

See Rioting. 

[I. L. R. 12 All, 550 

OWNERS OF ADJOINING- ESTATES, 

Decree— Form of Decree — Pos- 
session. 

[I. L. R. 17 Gale. 814 

OWNERSHIP, PRESUMPTION OF. 

See Onus Probandi— Possession and 
Proof of Title. 

[I. L. R. 12 All. 46 

1 . -'Proof of zemindar's title to a tract of hill 
1 and forest —^Construction of isteanrar saoiad of 
1803 as to lands granted — Spec Ideat ion of villages 
— Effect of proved acts of possession by zemindar 
— Grant — Possession, evidence of — Questions of 
fact.'] Where the proprietary right in a tract of 
laud had been constantly asserted, all questions 
between the disputants as to the amount of the 
use of the tract by the claimant, and as to the 
- sufficiency of such use to establish his possession 
over the whole extent, were held to be questions 
of fact. A zemindar claimed from the Govern- 
ment the proprietary possession of a tract of hill 
and forest, in virtue of an istemrar sanad of the 
year 1803, conferring upon the grantee his heirs 
and successors a permanent property in the zemin- 
dari as then possessed. To the sanad, which was 
aptly worded to include the subject of this claim, 
the acts of the zemindar had been ascribed. But 
it did not contain any description of the lands 
which it was intended to carry, a marginal note 
only specifying three villages then comprising 
the zemindari: — Held, that the grant was not 
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OWNERSHIP, PRESUMPTION OF - 

conchided. 

confined to the yillaores so named, and to an area 
in their immediate vicinity, but that the whole 
tract of hill and forest was claimable on its bein^ 
shown, by direct evidence, or reasonable infer- 
ence, that it was in the possession of the zemin- 
dar when he obtained a permanent title from the 
Government. As to part of the tract, the zemin- 
dar’s acts of possession, such as grazing- cattle, 
cutting timber, and collecting forest produce, had 
been exclusive of the exercise of such rights by 
any other persons ; hut as to another part of the 
tract, his acts of that character had been con- 
current with a similar user of hill and forest by 
ryots of neighbouring villages, not part of the 
zemindari, and belonging to the Government. 
Seld, as to both parts, that the acts of possession, 
which had been found by both the Courts below 
to have been done by the zemindar, did not fall 
short of proving his proprietary possession, and 
that the user by the villagers, not having taken 
place in the assertion of conflicting proprietary 
right, and whether or not they were sufficient to 
establish rights of easement, were neither in 
amount nor quality sufficient to displace the ze- 
mindar’s proprietary title. The decision of the 
first Court that the exercise of the abovementioued 
rights by the zemindar was evidence only of the 
right on his part to use the land of another for 
the purposes indicated, had been rightly reversed 
by the High Court. Secretary of State for 
India v, Nellakutti Siva Subuamania Tevar. 

[I. L. H. 15 Mad. 101 
[L. R. 18 I. A. 149 

AflSrraing the decision of the High Court in — 
SiVASUBBAMANYA V. SECRETARY OP STATE FOR 

India. 

[I. L. R. 9 Mad. 285 

2. — Pro 2 '}erty m treas--'Tyee planted hy mntwall 
of a sTirine on land helonginy to the shritte-^Bnjoy- 
Ment of the frxdt Inj iimtwall — Attachoient of tree 
in eoseoution of money -decree against nmtioali.'] 
A tree having been planted by the predecessor of 
a imitwali of a shrine on laud admittedly belong- 
ing to the shrine, and a judgment-creditor of the 
onutiociJi having sought to attach the tree under a 
money-decree against the nintmali : — Held, that 
although the judgment'debtor’.s predecessor plant- 
ed the tree while acting as mxitwali, he could ac- 
quire no property in the tree by so doing, nor 
could any benefit, which he or the present iiiutwali 
might have derived by taking the fruit of the tree, 
enable them to acquire any right of ownership in 
the tree as against the shrine. The laud admit- 
tedly belonging to the shrine, the tree must have 
the same character until the contrary was proved. 
Nurbibi V. Maganlal Parbeddas. 

[I. L. R. 16 Bom. 547 

OWNERSHIP, RIGHT OP. 

See Limitation Act, 1877, s. 26. 

[I. L. R. 16 Bom. 592 


PANOHAYAT. 

— Madras Hegxdation XXX 11 of 1802 — Vadras 
Regulation XII of in which a District 

Panaliayat may he appointed — linality of award — 
Notice of nomination of jjanchayatdarsll The ap- 
plicability of the procedure provided in Tdadras 
Regulation XII of 1816 is not limited to cases in 
which a breach of the peace has taken place or is ap- 
prehended, When a district panchaynt, appointed 
under that Regulation, has come to a decision, that 
decision is final and conclusive between the parties 
and cannot be impeached or set aside, except in the 
manner prescribed by the Regulation. Such deci- 
sion is not invalid, because only one party con- 
sented to the reference of the matter in dispute 
to a panchayat,^ or because the other party, who 
protested against the proceedings, had not notice 
of the time when the nomination of the ggancha-^ 
yatdars was to take place. Narayana v. Chandra. 

[I. L. R. 15 Mad. 1 

PAPER BOOKS, DELIVERY OF. 

See Practice — Civil Cases— P a p e r 
Books. 

[I. L. R. 17 Calc. 289 

PAPER CURRENCY ACT (XX OF 1882). 
, s. 25. 

See Promissory Note. 

[I. L. R. 16 Bom. 689 

PARDANASHIN WOMEN. 

1. — Personal appearance in Court — Practieef] 
Although there is no provision in the Criminal 
ProcedureCode which protects pardanadhin ladies 
from appearing in a Court of Justice, nevertheless 
it is very undesirable to compel the attendance of, 
.such persons. It cannot be admitted as a general 
principle pardanashin ladies whose evidence 
is required in criminal trials are to be allowed to 
compel the Courts to examine them at some other 
place than the Court-house itself. Ixi the matter 
of the Petition of Din Tarini Dohl, I L. R 15- 
Calc. 775, and In re Farld-um nissa, I. L. 11. 5 AH. 
92, referred to. Where a Magistrate considered it 
necessary to take the evidence of a pardanashin 
lady, who objected to apoear in Court, the High 
Court directed him to make arrangements so as ta 
take her evidence either in an empty Court-room 
ill the presence of himself, the accused, and the 
pleader for the prosecution, or, if no empty Court- 
room were available, in his own private room or 
some other room in the Court building. In the 
MATTER OF THE PETITION OF BaSANT BibI. 

[I. L.R.12 All. 69 

2. — Attendanee of pardanashin — Wxrramt case 
— Issue of summons— Criminal Procedure Code,' 
1882, ss. 204, 20.5 — Discretion of Court. In a 
warrant case, the accused being a pardanashin, 
the Magistrate can dispense with her attendance 
under s. 205 of the Criminal Procedure Code if he 
issues a summons in the first instance, and this he 
has a discretion to do under s. 204. Basumoti 
Adhikarini i\ Bddram Kalita. 

[I. L. R. 21 Calc. 588 
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PARDANASHIN concluded. 

3. — Execution of deed l)y pavdanasliin — Goii- 
ditions necessary to the valid execution of a 
docmnent by yyardanasliin — 8uit to set aside 
deed — Oti^is prohaiidi'\ Where a heed executed 
by a ‘ijavdanaslhin woman is soug'ht to be set 
aside, it is for the party wishinof to uphold the 
deed to show affirmatively that the transac- 
tion intended to be carried out by the deed was 
a reasonable one ; that the executant was fully 
cognizant of the meaning and legal and practical 
eSect thereof, and that she executed*the same 
with her full and free consent, that is to say, that 
she had independent advice on the subject and 
was not otherwise, as e.g., by reason of bodily or 
mental infirmity, or by reason of fraud or coer- 
cion practised upon her, incapable of giving a 
rational consent to the transaction. One J/, o. par- 
danaslibi lady of some 70 years of age, and more 
or less illiterate, executed on the 11th September 
1888 a deed which purported to divest her imme- 
diately of all her property in favour of her son 
who was dumb and imbecile, her ^daughter iS 
wffio wms named in the deed as guardian of //, and 
that daughter’s son Y, T was betrothed to a 
daughter of one jP, and one of S's daughters was 
married to one S II. Those two persons, viz., F 
and iS J/ were mainly instrumental in procuring 
the execution of the deed in question. The deed 
was drafted in very artificial language, and it 
was not shown that the executant ever under- 
stood its contents or effect. The executant was, 
moreover, at the time of execution in ill-health 
and great mental distress, owing to the death of 
her sou, II, which had happened some months pre- 
viously. The deed was also executed in the ab- 
sence of the person who was at that time the 
executant’s chief adviser and the manager of her 
property. Lastly, it appeared that, as soon as the 
executant came to know what the true nature of 
the deed was, and that proceedings had been ini- 
tiated in the Revenue Department for mutation 
of names, she took immediate measures to show 
her dissent from the provisions of the deed and her 
disapproval of what had been done thereunder : — 
Held, that under the circumstances above set 
forth the deed in question could not be considered 
as having been executed under the conditions 
necessary in such cases and must be set aside. 
AsJigar Ali v. Delroos Banco Bcgam, I. L. R. .8 
Calc. 321; JUaho7}ied BaJish liJian V. Ilosselni Bihi, 

I. L. R. 15 Calc. 681; and Behari Lai v. Ilablha 
Bihi, and Kariiz Fatima v. Abbas Ali, I. L. R. 

8 All. 627, referred to. Mariam Ribi v. Sakina. 

[I. L. R. 14 All. 8 ' 

PARDON. 

Sec Approvers, 

[I. L. R. 14]A11. 502 
[I. L. R. 15 Mad. 352 
See Sessions Judge, Jurisdiction of. 

[I, L. R. 15 Mad. 352 

— Criminal Procedure Code, s, 337 — Trial of 
pe^'son lolio having accepted a pardon has not ful- 
filled the condltiojis on which it was offered^ 

Where a pardon has been tendered to any person 


PARDON — concluded. 

in connection with an offence, he should not be 
tried for any alleged breach of the conditions of 
his pardon, or for any offence connected with that 
for which he has received pardon, until the trial 
of the principal offence, and of any offence con- 
nected therewith, has been completed. Queen- 
EMPRESS V. SUDRA. 

[I. L. R. 14 All. 336 

PARSI. 

See Letters of Administration. 

[1. L. R. 17 Bom. 689 

PARSI MARRIAGE AND DIVORCE ACT 
(XV OF 1865). 

, ss. 3 and 30. 

See High Court, Jurisdiction of— 
High Court, Bombay-— Civil. 

fl. L. R. 16 Bom. 136 

, s. 28. 

See Marriage. 

[I. L. R. 16 Bom. 639 

PARSIS. 

See Husband and Wipe. 

[I. L. R. 16 Bom. 630 

— Ilvsband and luife — Parsl Matrimonial Com't 
— Act — Suit by wife for judicial separa’ 

tion — Alimony after decree dismissing wife's suit 
and pejiding appeal — Alimony pending potiti07i for 
revlcio of judgment — Practice in allotment of ali- 
many — Discretion of Cou^rt.'] A wife sued her 
husband for judicial separation in the Parsi Matri- 
monial Court. Alimony was granted to her by an 
order dated 11th July 1891, which directed the 
defendant to pay alimony to her from the loth 
April 1891, until the final decree herein be 
passed.” On the 18th July 1891 the suit was 
dismissed, and after that date the defendant ceased 
to pay alimony. The plaintiff obtained a rule for 
review of judgment, which was discharged on the 
27 tb January 1892, and on the 18bh March 1892 
she filed an appeal against the decree dismissing 
the suit and against the order refusing a review. 
She now applied for an order directing the defend- 
ant to pay her all the arrears of alimony pen- 
dente lite ” from the date of filing the suit, or so 
much as had nob been paid, and that he should 
pay her further alimony until the fiiual disposal of 
the appeal (1) dismissing the application, 

that the words “ final decree herein,” contained in 
the order of the 11th July 1891, by which alimony 
was granted, meant the decree in the suit and not 
in the appeal ; (2) that the Parsi Matrimonial 
Court, constituted under Act XV of 1865, had no 
power to award alimony ‘‘ pendente lite ” after de- 
cree and pending appeal : (3) an unsuccessful 
wife is nob entitled to claim alimony after final 
decree and pending appeal, nor for the period 
during which she is seeking review of judgment. 
QtfCBre — Whether the Court where a petition for 
review is pending before it has a discretion to 
allot or continue alimony litel' The 

words, “ during the suit,” in s. 33 of Act XV of 



( 792 ) 


( 791 ) 


digest of cases. 


-^^■RSlS—eoneUded.. 

1865 include the period up to the making of a final 

o'hQnl nt,P deCt*66 V . ElUs, Jli, ci-O a . -L'* i 

anfD«««v. Dunn, L. K.IS P. D. 91, in 

the practice of the Parsi Matrimonial Court in 
allotment of alimony for the 
decree nM. Birabai v. Dhunjibhoy Bomanji. 
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(a) Plaintiffs 

(b) Defendants 
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'PA'RTU'ES-'COiitimied, 

See Cases under Res Judicata — 
Parties. 


See SALE IN Execution of Decree- 
Setting ASIDE Sale — Irregu- 
larity. 

rr T. T? I.'n All . 407^ 


Addition of— 

See Cases under Limitation Act, 1877, 

• S, 22. 

See Privy Council, Practice of — 
Death of Party to Appeal. 

[I. L. R. 19 Calc. 513 

See Right of Appeal. 

[I. L. R. 17 Bom. 466 

Non-appearance of— 

See Civil Procedure Code, s. 108. 

[I. L. R. 21 Oalc. 269 

Non-joinder of-— 

See Appellate Court — Objection 
TAKEN FOR PlRST TiMB ON 
APPEAL. 

[I. L. R. 14 Mad. 498 


See APPEAL— Orders. 

[I. L. R. 13 Mad 338 

See Cases under Co-sharers — Suits 
withrespect to Joint Property, 
See Costs— Costs out of Estate. 

[I. L. R. 16 Bom 615 

See Hindu Law — Partition — Parti- 
tion of Portion of Property. 

[I. L. R. 16 Mad. 98 


Oo-Sharers— Suits with respect 
TO Joint Property. 

[I. h. R. 15 Mad. Ill 

See Execution of Decree— Execution 
by and against Representa- 
tives. 

[I. L. R. 13 All. 53 

See Cases under Limitation Act, 1877, 
s. 22. 


'See Jurisdiction of Civil Court — Cus- 
tomary Payments. 

[I. L. R. 16 Bom. 649 

See Misjoinder of Parties. 

[I. L. R. 13 Mad. 197 

[I. L. R, 16 Bom. 119 

.See Multifariousness. 

[1. L. R. 12 All. 110 

[I. L. R. 16 Bom. 608 

See Plaint, Form and Contents of 
Plaint— Plaintiffs. 

[I. L. R. 14 Mad. 362 

See Plaint — Verification and Signa- 
ture. 

[I. L. R. 17 Calc. 580 

.'See Possession, Order of Criminal 
Court as to— Parties to 
Proceedings. 

[I. L. R. 20 Calc. 520 
[I. L. R. 21 Calc. 29, 404 


See Waiver. 


[I. L. R. 16 Bom. 586 


Notice to— 

See Possession, Order of Criminal 
u’ouRT AS TO — Parties to 
Proceedings 


[I. L. R. 20 Calc. 520 

Privilege of— 


See Libel. 


[I. L. R. 14 Bom. 97 


Rigbt of, to appear. 

See Possession, Order of Criminal 
Court as to — Parties to 
Proceedings. 

[I. L. R. 20 Calc. 520 

Substitution of— 

See Limitation Act, 1877, Art. 175c. 

[I. L. R. 16 Bom. 27 

See Mamlatdar, Jurisdiction of. 

[I L. R. 17 Bom. 645 
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, Substitution of’--concludcd. 

See Plaint— Amendment of Plaint. 

[I. L. R. 16 Mad. 319 

See Possession, Order op Criminal 
Court as to — Parties to Pro- 
ceedings. 

[I. L. R. 21 Gale. 404 

See Privy Council. Practice of — 
Death op Party to Appeal. 

ri.L. R. 19 Calc. 613 

See Privy Council, Practice of — 
Substitution of Appellant. 

[I. L. R. 17 Gale. 693 

See Right of Appeal. 

[I. L. R. 12 All. 200 

(1) PARTIES TO SUITS. 

(^a) Benamtdar. 

1 . — Plaintiff found to he a mere name lender 
ivithout interest in suit — Redemptions suit for hy 
puisne mortgagee — Joinder of mortgagor on second 
appeal,'] Oa second appeal against a decree dis- 
missing a suit which had been brought by a 
puisne mortgagee to redeem a prior incumbrance, 
it was ordered that the mortgagor be brought on 
to the record. On its appearing that it had not 
been intended that the plaintiff should take any 
interest under the mortgage sued on : — Helds that 
the second appeal should be dismissed, Chinnan 
r . Ramachandra. 

[I. L. R. 15 Mad. 54 

(&) Collector. 

2. — Suit for mutation of names in register,] I'he 
Collector of tbe district is a necessary party to a 
suit by a purchaser against his vendor to compel 
mutation of names in the register. Virasami 
i \ Rama Doss. 

;[I. L. R. 15 Mad. 350 

(6‘) Government. 

3 . — Suit for declaration of title against a Nuni- 
eipality.] The plaintiff sued a Municipal Council, 
under the Madras District Municipalities Act, for 
a declaration of his title to a certain structure 
situated in the limits of the Municipality and of 
his right to put a roof over it The structure 
was found to belong to the plaintiff :--Held, that 
the Secretary of State was not a necessary party 
to the suit. Keishnayya i\ Bellary Municipal 
Council. 

[I. L. R. 15 Mad. 292 

{d) Mortgages, Suits Concerning. 

4. — Transfer of Property ^ Act {IV (i/’1882), s. 85 
— Parties to a mortgage- suit— Ohjection in icritten 
statement as to nonjoinder .] In a suit by a mort- 
gagee against two of his three mortgagors, the 
defendants objected in tbeir written statement 
that the suit was bad for non-joinder of the third 


P continued, 

(1) PARTIES TO continued. 

(d) Mortgages, Suits Concerning— 

mortgagor, and also alleged that subsequent in- 
cumbrances OQ the mortgaged premises had been 
created with the concurrence of the plaintiff. It 
appeared that the third mortgagor, as a witness, 
renounced interest in the greater part of the- 
mortgaged premises. On second appeal i— Helds- 
that the third mortgagor and the subsequent in- 
cumbrancers should have beeu made parties as 
having an interest ” within the meaning of s, 85 
of the Transfer of Property Act. Subban v. 
Arunachalam, 

[I. L. R. 15 Mad. 487 

5 — Redemgot io7i.su it for — Go-heir having interest 
inthe mortgaged prope/'ty at the tinie of the 
A co-heir of the plaintiff having an interest in 
the mortgage at the time of the redemption suit 
is a necessary party to the suit, but not otherwise. 
Trimbak Jivaji Deshamukha Sakharam 
Gopal. 

[I. L. R. 16 Bom. 599 

6. — Prior and puisne inewiiljrancevs — Puisne 
ineumloi'aneer not made a pai'ty to suit upon pi'ior 
\nc7imhrance — Right to redeeoji.] To a suit on his 
mortgage by a prior incumbrancer, having notice 
of a puisne incumbrance, the puisne incumbrancer 
should be joined as a party. If he is not so joined 
the puisne incuumbrancer’s right to redeem will 
not thereby be affected by the decree in the- 
Buit. Mohan Manor v. Togii Uka, 1, L. R. 10 Bom. 
224; Muhammad Sami-ud- din Man Singhs I L. R. 

9 All. 125 ; and Gajadhar v. 3Iul Chayid, I. L. R. 

10 All. 520, referred to. Namdar Chaudhri 

Karam Raji. 

[I. L. R. 13 All. 316 

7. — Suit to hr big mortgaged py'i'operty to sale ^ — 
Puisne incu-mhranoer — Transfer of Property Act 
(JUf)/' 1882), ,!?. 85 — Registration — Notice,] A and 
B jointly mortgaged certain immoveable property 
to Xby a simple mortgage-deed on the lOtb Sep- 
tember 1882. They again mortgaged the same 
property to AT on the 23rd February 1884. On the 
6th August 1885 A mortgaged a portion of the 
said property to Y. On the 12th August 1885 B 
mortgaged a portion of the same property to X 
On the 21st August 1885 A mortgaged a portion 
of the same property to Bs and ,2's mortgage was- 
registered. On the 20th September 188o, A and 
B sold to X the property mortgaged to him, and 
with the proceeds of that sale XV three mortgages 
were paid off. On the 8th January 1887, Y sued 
As B, and X, for cancelment of the deed of sale of 
the 20th September 1886, and for sale of the 
property mortgaged to him under his deed of the 
6th August 1885. Y did not make Y a party to 
this suit. He did not ask for redemption of X5 
mortgages nor for foreclosure of mortgage *. — 
Held, that Z's mortgage of the 21st August 1885 
having been registered, Y must be taken to have 
had notice of it, and, having had notice thereof, 
was bound to make Z a party to tbe suit for sale 



( 795 ) 


digest oe oases. 


( 796 ) 


'PARTIES ^eo7iUniLed. 

(1) PARTIES TO SUITS— 

(i) MoRTGAfiBS, Suits Co ^ o ^ ww ( i -<= o , ioluded . 

under his (T’s) mortgage f“nd 

V Navo Miiluidev Kedhar, I. L. R- f 
DxMahUas Dev GhaiiA P^' 

.aUiid., I. L. R. 10 Bom. 88, „£ Act 

ATahmood J.;— The provisions of s. bo of Aoc 
IV of 1882 are not absolutely imperative, an 
tho-uvh thereunder a subsequent incumbrancer 
ou>'hb to be made a party to a suit bya piioi 
mort-raoes on his mortgage, the uoaqoinner of 
Buoh'’ subsequent incumbrancer is not a fatal 
defect in the suit. Registration of a subsequent 
mort’^ave is not necessarily any notice to a piioi 
So rtSa'ee of the existence of such subsequent 
Xurnge; it being no part of a mortgagee s duty 
to be on the watch for ineumbranoes subs^ue it 
to his own. Mat.a Din Kasodhan v. Kaziii 

[I. L.R. 13 All. 432 

S—Seit h,i mortgayeeaml sale in, e.veexition vt 
,aMe-Jeee-G,-hnt 

PaUlidai—BMlht of r A ,/• 

<ifvuetlce notice—Tra^isfer of Propcity Act y (j 

fooiv o 85.1 A mouzah. K. was niovtgagerl 

la^sfe bond of 5bh January 1879 incMing tlie 
amounts borrowed on the former bonds. On /tb 
■January 1872, whilst it was so under moibga e, 
theLmeniortgagor D executed bonds whereby 
he mortgaged IC to the defendants, and la auiU 
brorvht on the basts of those bonds, came to an 
Sble settlement with the defendants by which 
on asth February 1870 he settled IC lu wi.h 

them ; the loms for the patiu going to satiety 
the mortgage-debts. In iSS.d a suit, to ti^'ch t. e 
present defendants were not made parties, w.is 
brought by the mortgagees of the bona otj’tb 
Januarv 1879, aud iu execution of the deoiee in 
that suit, K was put up tor sale and pnrohaseil by 
the plaintiff on 2lBt June 1886. In a sn't brought 
in 1890 against the defendants to set aside the 
yiatui aud for Iduis possession of K. it was found 
that the plaintiff bad notice of tho.jatm 
that the defendants as 

in K within the meaning of s. So of the lianster 
of Property Act, and should therefore have been 
made parties to the suit in 188.5, and thereby given 
an opportunity of " 

which that suit was brought. Bolil Singh j. 
I)uUOhand,5 C. L, R. 243 
Biiee v. Nilratna Bose, I. L. R- 8 Calc i9, refe.ied 
to, ■ If not as patniclars, they were entitled as 
second mortgagees to have an opportunity of 
redeeming the prior mort^gage and be Parties 
to that suit. Rot having been parties, the plain- 
tiff was not entitled to Nias possessi^ as against 
them. Nmaoh Ghand v. TelucUye Koer, L L. U. 
'5 Calc. 265; 4 C. L. R. 358 ; Dirypal Lallv 
■v. BoWice, I. L. B. 5 Calc. 269 ; and Per 

-shad Mmev v, Moiioliar Pass, I- UR- 
referred to. JuGUL Kissore Lal Sing Deo 
Kabtic Ohgndbr Chottopadhya. 

[L L. R. 21 Calc. 116 


P ART IE S — 

(1) PARTIES TO SUITS— 

(6^ Official Assignee. 

2.-'I}isolvent Act (U 

Official Assin}ieo made a ‘party'-di fondant.] In a 
S the m^ofnssil the lefeudant having been 
adindicated an insolvent umier the Insolvent Act 
(11 and 12 Viet., c. 21), the Official Aasi-nee was 
placed upon the record as a defendant, and ]ud^- 
S was entered against him ^.rthe sum claunel 
tobepaidont of the insolvent s e.star,e . 
than Sic Official Assignee was 

there bem‘'- nothing- in tne Insolvent Act whicti 

enables a ^uit of this kind to be 

the Official Assignee. MILLER s. Budh Si.ngh 

DobHURiA. [I, L. R. 18 Calc. 43 

10 hii heirs of insolvent for goropertg ae- 

, pared after 'insoleeneij B became of 

certain properties in 18i2aiul 881. In 18( 6 he 
had presented a petition of insolvency and a vest - 
in'!- order was made. No final order ot dischaig-e 
was ever made, aud U died in lhS8. In a suit 
by the heirs of R for their share of the property 
acquired after his insolvency that the 

Official Assiguee was not a necess;u-y party to Uie 
suit, though in case of a devoree in the plaiiititx s 
favour notice should be priven. him by the Court. 
Fatmabibi V . Fatmabibi. 


[I. L. R. 16 Bom. 452 

(/) Partition, Suits for. 

11 —Snii for joint propentp uftfhout jolnhip other 
owners or sharers - Defect of pa rtles-Siut^ for 
claratory decree.'] The plaintiffs based their clairn 
to a goat sacrificed on the 4th day of oacti niont i 
on an alleged custom by which each of five families 
took certain goats in each month, and to 

establish their right without making the other 
families parties ■—Uehl, that to make any declara- 
tion in a suit to which they were not parties would 
be in effect to partition joint property, and to de- 
fine the share of emh without <all the shares beiapr 
before the Court. Pradihid B'nujh v. Luchniunhntt >p 
12 W. R. 256. Kali Kanta Surma w. Gouri 
Prosad Surma Bardeuri. 

[I. L. R. 17 Calc. 906 

\2.—8nit for partition and to set aside order 
dlsailowinq ohjeetion to attaadnnent-~Pnrchasn' or 
mortgagee' of a eopareeneAs Niare.] In a partatiou 
suit "ali persons interested in the property to bo 
divided must be broug-ht before the Court. A pur- 
chaser or mortgagee of a co-parcener’s share m the 
joint property is a proper, and even necessary, 
party to a suit for partition. A, B, and <7, were 
members of a joint Hindu family. In execution 
of a decree agaiusb i?, a portion of the family pro- 
perty was attached. Thereupon A intervenea, 
and objected to the attachment so far as liis own 
share was concerned. The objection was disallowed, 
and the property was brought to sale and puiohas- 
ed by B. A then filed a suit (1) to set aside the 
order in the miscellaneous proceedings disallowing 
his objection to the attachment ; and (2) for a 
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(1) PARTIES TO SUITS— 

(/) Partition, Suits ¥ on — co 7 iclvded . 

partition of the whole family property. In this 
suit he impleaded not only his co-sharers B and 
<7, but also B. the auction-purchaser, and B, a 
mortgagee of B's share in the joint property. The 
Subordinate Judge, holding that the suit was bad 
for misjoinder of parties as well as of causes of ac- 
tion, returned the plaint for amendment by strik- 
ing out the prayer for partition On<ippeal, this 
order was confinned by the District Judge. On 
d\<.‘ application to the High Court, under s, 622 
of the Code of Civil Procedure : that the 

suit was not bad either for misjoinder of parties 
or for misjoinder of causes of action. Treating the 
suit as one for partition, the auction -purchaser i) 
and the mortgagee E were proper, and even 
necessary, parties. If A establi.shed his right to 
partition, he would be entitled to have the order 
in the miscellaneous proceedings set aside iu the 
same suit. Sadu bin Raghu v. Rah bin Govind. 

[I. L. R. 1*6 Bom. 608 

13. — Private partition — Patni of separate shire 
— SuJjsequent partition under Uenrjal Jet Vlll of 
1876. .s‘. 128.] The plaintiffs were co sharers iu a 
certain estate. 7' being another co-sharer. In ISIS 
a private partition took place between the co- 
. sharers in the course of which certain specific 
lands were allotted to T in severalty, the rest re- 
maining undivided, T granted a patni lease of 
her share to thirti partie.s w'no were thenceforth 
in possession ; and suh-equently there was a parti- 
tion of the whole estate by the Collector under 
Bengal Act VIII of 1876, in the course of which 
the specific lands allotted to T iu the private 
partition were allotted to the plaintiffs, who 
brought against the tenants of the land suits for 
rent to which they made t\iQ patnldars defeudants : 
— Held., that the patnidars were properly made 
pvTrties to the suits iu order to try the questiou of 
the right to receive the lent as between the plaiu- 
tififs aud the patnidars. Kasliee Ram Bass v. Sham 
Mohlnee, 23 W. R.' 227 ; Ahaniudeen v. G Irish 
Qliundev Shamunt, I L. R. 4 Calc. 350 ; aud Madan 
Mohan Lai v. Bolhnoaip I. L. R. 12 Calc. .555, 
referred to. Hridoy Nath Shaha r. Mohobut- 
NBSSA Bib EE. 

[I, L. R. 20 Calc. 285 

(y) Partnership, Suits concbirning. 

14- — Joinder of parties — Partnership debt — Re- 
pTesentatires of a deceased 'pt^'>Hier — Mitaltshara 
family — Contract Act (IX of 1872), s. 4:o~Sueoes- 
slon Certificate Act (VII of 1889),] In a suit by 
surviving partners for the recovery of a partner- 
ship debt which became due during the life of a 
deceased partner, the representatives of such 
deceased partner, having regard to s. 45 of the 
Contract Act (IX of 1872), are necessary parties; 
and the provisions of s. 4 of the Succession Certi- 
ficate Act (VII of 1889) must be complied with in 
order that the suit may be properly constituted. 
Quoere, whether in the case of a family partnership 
under the Mitakshara law a question might arise 
as to the applicability of s. 45 of the Contract Act 


"P XRlil'ES—coyitimied. 

(1) PARTIES TO -concluded. 

(fj) Partnership, Suits concerning — ooneld. 

and s. 4 of the Succession Certificate Act (Vtl of 
1889). Gohind Prosad v. Chandar Sehliar,!. L. R. 

9 All. 486, dissented from. Rah Narain Nur- 
sing Doss V. Ram Chunder Jankbe Loll. 

[I. L. R. 18 Gale. 86 

IQ. Suit hy firm after death of a partner for a 
de.ht accrued due duriny his life — Re p resentatires 
of deceased partnea' — Contract Art, s. 45.] The 
representatives of a deceased parbuer are not neces- 
sary partie.s to a suit for the recovery of a debt 
which accrued due to the partnership in the life- 
time of the dc-ceaseil partner. IMotilal Bechar- 
DAS i\ Ghrlabhai Hariram. Bhana Lalla V. 
Dadabhoy Sagunbaksh. 

[I. L. R. 17 Bom. 6 

(2) SUITS BY SOME OF A CLASS AS RE- 
PRESENTATIVES OF CLASS. 

IQ^—Ciull Procedure Code, s. 30 — Representation 
of numerou.^ plaintiffs— Ad eertisement —Commu- 
nity of interest — Decree for management of a Hindu 
temple ~ Application for c.ceoution hy person in- 
terested,.} In a suit by cerfcaiu Tengalal Brah- 
mans for declarations as to the mode of electing 
dhau'inaluirtas of a certain pagoda, &c.. an order 
was made for a proclamation inviting, *' all persons 
interested to come in and be made parties, or see 
that others by wdiom they are content to be re- 
presented are made parties,” and a decree was 
passed comprising a scheme to be carried out for 
such election, &c. A person not on the record 
and not a member of the Teugalai community, 
but claiming certain rights under the decree now 
applied to compel the observance of the scheme : — 
Held, that the above order did not invest the suit 
with a representative character, and the applicant 
had no right to apply. Ragava v. Rajaratnam. 

[I. L. R. 14 Mad. 57 

17. Civil Procedure Code, 1832, 'df)— Joint 

suit hy per.^oiis ndio have a common cause of action — 
Beclaratory decree— Denial of right— Perpetual 
injunction— Specific Relief Act (I of 1877), 5.?. 42 
and hi} The plaintifis were the hereditary fjors 
or priests, residing at Dakor, who ordinarily con- 
ducted their if aj mans or patrons to the temple of 
Shri Ranohhod Raiji, performed worship there on 
their behalf, and received remuneration for their 
services. The defendants were the shevahs or 
ministers of the idol ; it was their duty to remain 
in constant attendance on the idol, perform the 
daily services at the temple, collect the ofierings, 
aud apply the same to the purposes of the founda- 
tion. Ou 12th October 1883 the shevahs issued 
rules prohibiting people from entering the Nij 
Mandir and SajaMaudir, which were particularly 
sacred chambers in the temple, except on payment 
of certain fees. Every visitor was required to 
purchase a ticket of admission to the interior 
parts of the temple. The plaintiffs thereupon 
sued for a declaration of their right of free access 
to the Nij Mandir and Saja Mandir at all times 
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(2) SUITS BY SOME OF A CLASS AS REPRE- 
SEOTATIVES OF Qlxk^^~co7iUmied. 

and on all occasions when the temple was open 
for purposes of public worship. They alleg-ed 
that the new rules framed by the shevahs consti- 
tuted an infringement of their immemorial rights 
of going into the said mandirs without any let 
or hindrance, of worshipping the idol there for 
themselves and their patrons, and of receiving 
whatever their patrons gave them. They, there- 
fore, sought for a perpetual injunction restraining 
the sliet^ahs from interfering with their rights. 
The plaintiffs were 208 in number. Thirteen of 
them obtained leave to bring the suit on behalf of 
themselves and the rest under s. 30 of the Code 
of Civil Procedure (Act XIV of 1882). The de- 
fendants contended (jinter alia) that the plaintiffs 
had each a separate cause of action ; that they 
had no right to sue jointly ; that they were not 
entitled to a declaratory decree under s. 42 of the 
Specific Relief Act ; and that the plaintiffs never 
having been obstructed in the exercise of their 
rights, had no cause of action : — Held, that the 
suit was rightly constituted under s. 30 of the 
Code of Civil Procedure. The rules made by the 
shevahs in 1883 interfered with the immemorial 
rights of the govs, and gave a common cause of 
action to all the plaintiffs. They were, therefore, 
entitled to sue jointly. Held^ also, that the plain- 
tiffs were entitled to a declaratory decree under 
s. 42 of the Specific Relief Act (I of 1877), as their 
title to free access with their patrons to the sacred 
shrines and to receive presents from their patrons 
unfettered by the rules of 1883 was denied by 
those rules. Held, also that the plaiiitiffs were 
entitled to further relief by way of perpetual in- 
junction under s. 54 of 1877, as the defendants had 
threatened to invade their enjoyment of property, 
and the invasion was such that pecuniary com- 
pensatiou would not afford adequate relief. Held, 
also, that the shevahs had no authority to issue the 
rules of the 12th October 1883, or to levy fees 
from worshippers in respect of any public re- 
ligious services held in the temple. Kalidas 
J lVRAM y. Gor Parjaram Hirji, 

[I. L. R. 15 Bom. 309 

18 . — Civil Procedure Gode {Act XIV of 1882), 
s. BO— Suit to remove a mohurit — “ Hwmerous par- 
tiesX] The “ numerous parties ” mentioned in 
s. 30 of the Code of Civil Procedure mean parties 
capable of being ascertained. Two plaintiffs 
instituted a suit, on behalf of themselves and 42 
other persons named in a schedule to the plaint, 
against a mohn7it of an ahhra to have certain 
alienations of property belonging to the idol set 
aside, and the mohu?it removed on the ground that 
he was wasting the idol’s property and setting up 
an adverse title to it, and to have another inohunt 
and trustee of the property appointed in his place. 
The plaintiffs alleged that they and the 42 others 
named in the schedule were in the habit of wor- 
shipping the idol or of contributing to the worship 
and expenses of it, but it was clearly established 
by the evideuoe that any Hindu who chose was at 
liberty to give or render service and worship, ' 


PARTIES— 

(2) SUITS BY SOME OP A CLASS AS REPRE- 
SBXTATIVES OF CLASS — eouoluded , 

and that others than the plaintiffs and the 42 
persons named in fact did so, and that the plain- 
tiffs and the persons named were, therefore, not 
I the only persons interested in the suit. The 
plaintiffs applied for and obtained leave to insti- 
tute the suit under the provisions of s. 30 of the 

I Code. A decree having been made in their favour, 
on appeal — Held, that the suit was not one to 
which the provisions of s. 30 were applicable, as 
the persons interested therein, not being the whole 
Hindu community, were incapable of ascertain- 
ment. Sajedur Raja y. Baidyanath Deb, 

[I. L. R. 20 Calc. 397 

19. — Leave must he granted 'before In 

cases where leave under s. 30 of the Civil Proce- 
dure Code is necessary such leave must be obtained 
before the suit is brought and cannot be given 
subsequently. Haradhone Dass Ramdoyal 
Rai. 

[I. L. R. 21 Calc. 181 note 

Kityanund Ghose r. Mohendro Kristo 
Ghose. 

[I. L. R. 21 Calc. 181 note. 

20. — by 7umerous plaintiffs^Glvll Proce- 
dure Code, 1882, .S’. 30 — Leave to institute suit-— 
Right of suit!] Section 30 of the Civil Procedure 
Code does not require an express” nermissiou to 
be recorded by the Court, buij if .such permission 
can be well gathered from the proceedings of the 
Court iu which the suit was instituted, an 
Appellate Court may (where an objection that no 
permission was given is taken on appeal) infer 
from such proceedings that permission was really 
granted. The dictum of Stuart, C.J., in IXira 
Lai V. Rhai ro7i, I. L. R. 5 All. G02, dissented from 
Dhunput SiNan n Paresh Natu Sincmc. 

[I. L. R. 21 Calc. 180 

21. — Suit to 'reuiove trustee of Hahi^niedati fit- 
doiomeut— Civil Procedure Code, s. 30.] The right 
of worship of each worshipper in a Mahornedan 
mosque or religious endowment is an independent 
right wholly irrespective of the right of the other 
worshippers, and therefore non-complianoo by a 
worshipper with the provision.s of s. 30 of the 
Code of Civil Procedure does not affect a suit for 
the removal of a trustee of a Mahornedan endow- 
ment. Ja7i All V. Rani Nath Maadul, I. L, It. 8 
Calc. 32 ; Jaioahra v. Akbar Hussain, I. L. R, 7 
All. 178 ; Lutifmiuisa Blbi v. Nazirun, Ribl, I, L. R. 

II Calc. 33, and Zafaryab All v. Bakhtaiaar Singh, 

I. L. R, 6 All. 497, referred to. IV10}n.UDDl.v i\ 
Sayiduddin alias Nawab Mean. 

[I. L. R. 20 Calc. 810 

(3) ADDING PARTIES TO SUITS. 

{a) Plaintiffs. 

22. —Nou-joinder of plaUiUlf— Malabar Zau)— 
E7idownie7it — Suit by one of two co-uralauH.']^ In a 
suit by one of co-uralans of a Malabar dvrasim 
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{a) Yiiki'^'ii'^'ES-^contimbed. 

to recover land, the property of the devasom, the 
other % 1 'alaii being joined as defendant, there was 
no evidence that the latter had repudiated the 
right of the plaintiff to sue in conjunction with 
himself, and it appeared that he had not been 
consulted as to the institution of the suit : — Held, 
that the suit was bad for non-joinder of the co- 
uralan as plaintiff. Parameswaran* v, Shak- 

GAEAN. 

[I. L. R. 14 Mad. 489 

23 — Civil Procedure Code, 5.32 — Sudt iy sur-> 
riving partner for detts due to firm — Limitation 
Act,'\^n . s, 22. j Except possibly in the case of 
an assignment by the other surviving partner or 
partners, it is not competent to one only of two 
or more surviving partners to sue for a debt due 
to the firm. Diilar Oliand y. Balram Das, I. L. R. 
1 All. 453, and Gobind Prasad v. Ohandar 
Behliar, I. L. R. 9 All. 486, referred to. A Court 
may, under s. 32 of the Code of Civil Procedure, 
add a party necessary to a suit, although it may 
be obliged by the Indian Eimitation Act, 1877, to 
dismiss the suit after such party has been added. 
Ramsebuh v, Jtam Lall Koondoo, I. L. R. 6 Calc. 
815, and Kalidas Keval Bass v. Natlm Bhagwan, 
I.L. R. 7 Bom. 217, referred to. Oriental Banh 
Oorporation v. Charriol, I, L. R. 12 Calc. 042, 
discussed. Imam-ud-bin y. Lilabhar. 

[I. L. R. 14 All. 524 

24. — Hon-joinder of parties — Applioation to 
join necessary parties refused by Court of First 
'instance — Application granted by Court of Appeal 
— Order to add parties operating 'mine pro tunc 
— Belay the act of the Court — Limitation.'] The 
plaintiffs, as sharers in certain rent alleged to be 
due by the defendants, sued to recover their share. 
The defendants contended that all the co-sharers 
were necessary parties. At the hearing on the 
24th January 1889, the plaintiffs’ co-sharers ap- 
plied to be made co-plaintiffs and to be allowed to 
adopt what the plaintiffs had done in the suit. 
The application was rejected, and the suit was 
dismissed tor want of parties. On appeal, the 
District Court in July 1890, holding that the 
lower Court ought to have joined the co-sharers, 
passed an order making them co- plaintiffs, and 
then confirmed the lower Court’s decree on the 
ground that at the time (3rd July 1890) the co- 
sharers were made plaintiffs, the suit was barred 
by limitation. On appeal to the High Court : — 
Held, remanding the case, that the order of the 
lower appeal Court of the 3rd July 1890, allow- 
ing the co-sharers’ application, which had been 
made on the 24th January 1889, but had been 
refused by the Court of First Instance, should be 
treated as operating mine pro tunc, and that the 
co-sharers should be regarded as having been made 
parties to the suit when their application was 
made. The delay was attributable to the act of 
the Court, and the plaintiffs should not suffer 
from it. Ramkrishna Moreshwar r . Ramabai. 

[I. U R. 17 Bom. 29 
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25. — Hon-joinder of parties — Suit in name of a- 
firm by its manager — Ad,dltwn of name of othej^ 
parUier as co-plaintiff — Misdescription of plaintiff 
— Civil Procedure Code i^Act XIV of 1882), s. 27 — 
Limitation Act (XFo/1877), s. 22.] This suit was 
brought to recover a debt due to the firm of KS. 
The plaintiff was described as “ the firm ol KS 
by its manager ;S.” The defendants objected 
that one M was a partner in the firm and should 
be a party to the suit ; he was joined as a co- 
plaintiff on the 27th January 1888. The defend- 
ants then contended that the suit was time- 
barred under s 22 of the Limitation Act (XV of 
1877): — Held, that the case was one of misdescrip- 
tion and not of non- joinder, for the action was 
brought in the name of the firm by its manager. 
The order of the words in the vernacular plaint 
showed that S, the manager, did not sue in his 
own name. The defendants were entitled to have 
the name of the other partner disclosed, but it 
being found as a fact that 5 was entitled to sue 
for the firm, the addition of M's name on the 
record came within the provisions of s. 27 of the 
Civil Procedure Code. Kastbrchand Bahirav- 
BAS V , SAGARMAL ShRIRAM. 

[I. L. R. 17 Bom. 413 

( b ) Depenbants. 

26. — Civil Procedure Code. 1882, s, 32 — Joinder 
of new defendant against whom the plaint prays 
no relief. ] Suit upon a bond of which the obligor 
was therein described as the manager of a certain 
ninth. The defendants, who were the sons of the 
obligor (since deceased), pleaded that the debt was 
contracted by their father for the benefit of the 
muth and as manager of the nnith. The Judge 
ordered that the representative of the muth be 
joined as defendant in the suit under s. 32 of the 
Code of Civil Procedure, and subsequently a decree 
was passed against him : —Held, that the order 
under s. 32 was right, although the plaint had 
prayed for no relief against the muth, Thirtha- 
SAMI V . GoPALA. 

[I. L. R. 13 Mad. 32 

27. — Civil Procedure Code, 1882, s. 437 — Non- 
joinder of parties — Persons having interest in suit.] 
The holder of an impartible zemindari, governed 
by the law of primogeniture, having a son, exe- 
cuted a mining lease of part of the zemindari for 
a period of twenty years, by which no benefit 
was to accrue to the grantor unless mining opera- 
tions were carried on with success, and the com- 
mencement of mining operations was left optional 
with the lessee. On the death of the grantor, his 
minor son and successor, by the Collector of the 
district as his next friend (authorized in that 
behalf by the Court of Wards), now sued the 
assignee of the lessee to have the lease set aside. 
The defendant had executed a declaration of trust 
in respect of his interest in favour of certain 
persons who were not joined : — Held, pier Muttg- 
SAMi Ayyar and Wilkinson, JJ. (affirming the 

26 
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judgment of Parker, J.), that the defendant’s 
interests not having been shown to be hostile^ to 
those of the persons entitled under the declaration 
of trust, the suit was not bad for non-joinder. 
Beresford r. Ramasubba. 

[I. L. R. 13 Mad. 197 

CO Respondents. 

2S -—Gioil ProceduTG Code, s. 559 — Joinder of 
resj)Oiidents on appenl.'] In 1877 the plaintiff exe- 
cuted a deed of hypothecation to one of two part- 
ners to secure a loan obtained from them jointly 
In 1881 the plaintiff sold, inter alia, the hypothe- 
cated property to defendants 2 to 4, and it vras 
arranged that the secured debt should be paid 
off by the vendees They failed to do this, but in 
1882 they executed a mortijage for the amount due 
in favour of the other of the two partners, and he 
thereupon gave a written discharge to the plain- 
tiff, who was found to have been acting in collu- 
sion with him to the disadvantage of his partner, 
the holder of the hypothecation-bond. The latter 
brought a suit in 1885 upon the hypothecation- 
bond and obtained a personal decree against the 
present plaintiff who did not appear and defend this 
suit, the amounu of the decree being declared to be 
charged on the land in the possession of defend- 
ants 2 to 4, Meanwhile, defendant 1. who was 
the assignee of- the mortgage of 1882, had obtained 
a decree upon it against defendant 4 This 
decree not having been executed, he subsequently 
sued upon the mortgage again and obtained a 
decree against defendants 2 to 4. The plaintiff 
now sued to have the last-mentioned decree set 
aside and recover the balance of the purchase- 
money from defendants 2 to 4. The Court of First 
Instance passed a decree for the amount claimed 
and declared it to be charged on the land. Defend- 
ant 1 preferred au appeal in which defendants 2 
to 4 were joined by the Court of First Appeal which 
dismissed the suit: — Held, that defendants 2 to 
4 were rightly joined as respondents by the Court 
under the Civil Procedure Code, s. 559. Kana- 
OAPPA 1-. SOKKALINGA. 

[I. L. R. 15 Mad. 362 

29. — Gh'il. PrQoednre Code, s, 559 — Poioer of 
Appellate Go^irt to add respondent — Limitation Aet 
(XV of 1877), s, 22.] The power of an Appellate 
Court to make a person a respondent, under s. 669 
of the Civil Procedure Code, is not affected by the 
Limitation Act (XY of 1877). In exercising its 
powers under s 659 of the Civil Procedure Code, 
an Appellate Court is competent to make a person 
a respondent who, in the original suit, was array- 
ed on the same side with the appellant, SoHNA 
V . Khalak Singh. 

[I. L. R. 13 All, 78 

30. — Givil Procedure Code^ s. 559 — Power of 
Oou/rt to add respondent — Limitation Act (XV of 
1877), s. 22,] Held by the Full Bench that it is 
competent to a Court sitting under s. 559 of the 
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(3) ADDING PARTIES TO SUITS— 

(t?) Respondents— 

Code of Civil Procedure to add a person as respond- 
ent in an appeal, though the time within which 
an appeal might have been preferred as against 
such person has expired. Bindeshri Naik 
Ganga Saean Sahu. 

[I. L. R. 14 All. 154 

(4) SUBSTITUTION OF PARTIES. 

(rt) Plaintiffs. 

31. — Civil Procedure Code, 1882, ss. 365, 367 
— Procedure when rical parties claim to he the 
representatlces of deceased plaintiff ~ P iral claim - 
ants— Appeal — Appeal hij oie plaintiff aijalnd 
another.^ Pending a suit for redemption, one of 
the plaintiff.^ died. Tliereupon A, claiming as 
the adopted son. und P, as the daughter of the 
deceased, made .separate applications under s, 365 
of the Code of Civil Procedure (Act XIV of 1882), 
to be placed on the record. The Subordinate 
Judge ordered both claimants to be entered on the 
record as legal representatives of the deceased 
plaintiff, and proceeded with the suit. At the 
hearing he found that *l’-v adoption was proved, 
and that B was nob the legal heir of the deceased, 
He, therefore, passed a decree for redemption in 

favour. Against this decree B appealed, 
making A alone the respondent in the appeal. 
The Appellate Court held that B, an{l nob ^1, was 
the heir of the deceased. It therefore passed a 
decree in favour and against A. on second 
appeal to the High Court : — Held, that the Subor- 
dinate Judge could nob, under s. 367 of the Code 
of Civil Procedure admit on the record both the 
rival claimants as legal representatives of the 
deceased plaintiff, or adjudicate by bis decree be- 
tween their rival claims. Jleld, also, that the 
Appellate Court ought not bo have allowed one 
plaintiff to appeal against the other, or to have 
decided the rights of different plaintiffs inter se. 
Yithu V , Bhima. 

[I. L. R. 15 Bom. 145 

Ch ) Defendants. 

32. — Civil Procedure Code, ss, 234, 308 — Sale In 
e.-cecutM of decree — Death of judgmentalebtor 
after attachment and before sale — Pi‘prese}itatires, 
not joined.'] A decree-holder attached land of the 
judgment- debtor in execution of his decree and a 
sale-proclamation was made ; the judgment-debtor 
died, and his legal representatives were not brought 
on to the record, but the execution proceeded to 
sale: — Held, that the representatives should have 
been substituted as parties on the record, and this 
not having been done the sale should be set aside, 
Ramasami AyyangavY. Baglrathi Ammial, I. L. R. 

6 Mad. ISO, followed. Krishnayya v, Unnissa 
Begam. 

[I. L. R. 15 Mad. 399 

(c) Respondents. 

33. — Death of Hindu wife while respondent In 
appeal — Legal representatives^ A Hindu wife 
obtained a decree against her husband for main- 
tenance. He appealed, and while the appeal was 
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pending the wife died, leaving two daughters* 
The question then arose whether her husband or 
his daughters should represent the deceased in the 
appeal : — S?Zcf,that the daughters of the deceased 
were the legal representatives for the purposes of 
the appeal. Manilal Rewadat v. Bai Rewa. 

ri. L. R. 17 Bom. 758 


PARTITION. 

Col, 

1. 

Right to Partition 

806 

2^ 

Private Partition 

807 

3.’ 

Jurisdiction of Civil Court in Suits 



respecting Partition .. 

808 

4. 

Mode of effecting Partition 

809 


See Collector. 

[I. L R. 14 Bom. 450 
[I. L. R. 15 All. 410 

See Hindu Law — Joint Family — 
Powers of Alienation by Mem- 
bers— Other Members. 

[I. L. R. 18 Oalc. 157 

See Oases under Hindu Law — 
Partition. 

See Hindu Law— Will— Power of Dis- 
position. 

[I. L. R. 17 Calc. 886 

See Malabar Law— Joint Family. 

[I. L. R. 14 Mad. 38 

See Practice— Civil Gases— Costs. 

[I. L. R. 18 Calc, 199 

, Application for— 

See Appeal— N.-W. P. Acts. 

[I. L. R. 14 All. 500 

See Decree— Form of Decree— Gene- 
ral Cases. 

[I. L. R. 14. All. 500 

See Gujarat Talukdars Act, s. 10. 

[I. L. R. 16 Bom. 408 

, Commission of— 

See Title— Evidence and Proof of 
Title — Generally. 

[I. L. R. 19 Calc. 618 

, Decree for— 

See Resistance or Obstruction to 
Execution of Decree. 

[I. L. R. 16 Mad. 127 

, Deed of— 

See Registration Act, s. 17. 

[I. L. R. 13 Mad. 281 


PARTITION — continued, 

, Deed of— concluded. 

See Stamp Act, 1879, s. 3. 

[I. L. R. 15 Bom. 677 
[I. L. R. 15 Mad. 164 

, Mistake in making— 

See Limitation Act, 1877, Arts. 96, 96. 

[I. L. R. 14 All. 498 

, Order declaring right to— 

See Appeal— Decrees. 

[I. L. R. 19 Calc. 463 

, Suit for— 

See Costs— Special Cases — Prelimi- 
nary Issue. 

[I. D. R. 20 Calc. 762 

See Limitation Act, 1877, Art. 127. 

[I. L. R. 14 Bom. 70 
[I. L R. 15 Mad. 57, 60 

See Multifariousness. 

[I. L. R. 16 Bom. 608 

See Cases under Parties— Parties to 
Suits— Partition, Suits for. 

See Relinquishment of, or Omission 
to Sue for, Portion of Claim. 

[I. L. R, 20 Calc. 385 

See Res Judicata — Estoppel by 
Judgment. 

[I. L. R. 13 Mad. 313 

Valuation of Suit-Appeals. 

[I. L. R. 15 Mad. 69 

See Valuation of Suit— Suits. 

[I. L. R. 12 All. 506 
[I. L. R. 13 Mad. 25 
[I. L. R, 20 Calc. 762 

, Suit for declaration of right to— 

See Jurisdiction of Civil Court- 
Rent . and Revenue Suits, 
N.-W. P. 

[I. L. R. 13 All. 309 

See Res Judicata— Cause of Action. 

[I. L. R. 13 All. 309 

(1) RIGHT TO PARTITION. 

Co' far Geneve— Joint ijossession — Suit by subor^ 
dinate tenureJiolder for partition against superior 
landlord,'] Joint possession alone is not a suffi- 
cient ground for compelling a partition. In order 
that persons may be co-parceners, and so have a 
right to partition, not only must they be in joint 
possession, but that joint possession must be 
founded on the same title. A subordinate tenure- 
holder therefore has no right of partition as 
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(1) RIGHT TO PARTITION— 

against bis superior landlord. JRidai Nath Sand- 
yal V. Isivar Ghandra Saha, 4 B. L. R. App, 67 
note, and Parbati Clmm Deb v. Ain-vd-deen, I, L. 
R. 7 Calc. 577 ; 9 C. L. R. 170, referred to. The 
plaintiffs were proprietors of a 12 -anna share and 
dnr-taluhdars of the other 4-anna share of tahih 
A, which consisted of a 7^-auna share of so much 
of the lands of three villages i>, B, and T as 
appertained to an estate in the Collectorate No. 23. 
Estate No. 23 with three other estates represented 
fractional shares in three parganas comprising 
about 600 villages. No partition had been made 
of these parganas, but by private arrangement 
certain lands in the village had been assigned to 
one estate, and certain other lands to another, 
some lands being kept joint and common to all four 
estates. In estate No. 23 there was another per- 
manent tenure S, a taluh consisting of lands nob 
only in the three villages B, B, and jT, but in 
nine others : of this taluh a 2-anna share belonged 
to L, one of the zemindars of estate No. 23, and 
a 7|*anna share of the remaining 14-anna share 
was held under the plaintiff. In a suit against L 
for partition of such of the lands of taluh A as 
appertained to estate No. 23, and were separate 
from the other estates, to which the other zemin- 
dars of estate No. 23 were made parties : — Held, 
assuming the plaintiffs were entitled to partition 
at all that the suit would lie as regards the lands 
specified as belonging to estate No. 23 without 
reference to the lands held in common as belong- 
ing to all the four estates. Bari Das Sanyal v. 
Praii Nath Sanyal. I. L. R. 12 Calc. 666, and Pad- 
uiananl Dasl v. Jagadamba Dasi, 6 B. L R, 134. 
referred to. Makunda Lal Pal Chowdhry 
Lehuraux. 

[I. L. R. 20 Gale. 379 

(2) PRIVATE PARTITION. 

S . — Family arrangement among co-sharers — 
Par titioyi among shareholders in zemindar i tillages 
— Construction of agreement — Gustoni.'] On a 
dispute among proprietors of shares in zemindari 
villages as to the respective amounts of the hold- 
ings till then undivided, to which they were 
entitled, a compromise made by their common 
ancestor’s five sons, of whom the plaintiff’s father 
was the eldest, bad been filed in proceedings prior 
to this suit. This was construed to have assigned 
to the plaintiff’s father an additional share, accord- 
ing to a custom recorded in the hheioat at settle- 
ment, in virtue of which the eldest brother was 
entitled to a share greater than that allotted to the 
others, — a right termed “ hahh jetharnsiP Manick 
Ohand r, Hiea Lal. 

[I. L. R. 20 Gale. 45 

3. — P notate partition — Patyii of separate share 
— Suibsequent partition under Bengal Act VIII of 
1876, s. 128.] The plaintiffs were co-sharers in a 
certain estate, T being another oo-sharer. In 1818 
a private partition took place between the co- 
sharers in the course of which certain specific 
lands were allotted to T in severalty, the rest re- 
maining undivided. T granted a patni lease of 
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(2) PRIVATE PARTITION— 

her share to third parties who were thenceforth 
in possession ; and subsequently there was a parti- 
tion of the whole estate by the Collector under 
Bengal Act VIII of 1876, in the course of which 
the specific lands allotted to Jin the private parti- 
tion were allotted to the plaintiffs, who brought 
against the tenants of the land suits for rent to 
which they made ^h^patnidars defendants : — Held, 
that the were properly made parties to 

the suits in order to try the question of the right 
to receive the rent as between the plaintiffs and 
pat yiidars : Kashee Ram Pass v. Sham Mohinee. 
23 W. R. 227 ; Ahamudeen v. Glrish Ghnnder 
Shanimit, I. L. R. 4 Calc. 350 ; and Badan Mohan 
Lal V. Holloway , I. L. R. 12 Calc. 555, referred to. 
Held also, that, assumiug that t\\Q pahiidars were 
not parties to the partition- proceedings by the 
Collector, they were entitled to retain possession 
of the lands allotted to their lessor Jin the private 
partition, by which partition the plaintiffs were 
bound, notwithstanding the subsequent partition 
by the Collector: AhmedoolaJi v, Ashruff Hosseln, 
13 W. R. 447 ; Obhoy Churn Sircar v. Hurl Nath 
Roy, I. L. R. 8 Calc. 72 ; and Jyujgessur Doyal 
Singh v. Blssessur Pershad, 12 ( 3 . L. R. 281, 
approved, Byjnath Lal v. Ramoodeen Chowdhry, 
L. R. 1 I. A. 106, distinguished. Section 128 of 
Bengal Act VIII of 1876 does not apply to a case 
in which there has been a prior private partition ; 
the estate in such a case not being ‘‘held in common 
tenancy” within the meaning of that section. 
Hridoy Nath Shaha v. Mohobutnessa Bibee. 

[I. L. R. 20 Calc. 285 

(3) JURISDICTION OF CIVIL COURT IN 
SUITS RESPECTING PARTITION. 

^.—Givil Procedure Code {Act A’2 U 1882), 
s. 2^^ —Partition effected by Golleetor in execution 
of a deoree.'] When the Collector makes a parti- 
tion under s. 265 of the Code of Civil Procedure, 
the Civil Court has no power to examine his work 
or to direct him to make a fresh partition. Dev 
Gopal Savant v. Vasudev Vltlial Savant. I. L. R. 
12 Bom. 371, followed. Shrinivas Hanmant r, 
Gurunath Shrinivas. 

[I. L. R. 15 Bom. 527 

5. — Sheri lands — Lease by Government for a 
certain number of years— Civil Procedure Code 
(Act XIV of 1882), s. 265.] Under s. 265 of the 
Civil Procedure Code a Civil Court cannot effect 
partition of lands paying revenue to Government. 
The Collector alone is empowered under that 
section to do so. Lattatraya Vithal v. Maha- 
DAJI PARASHEAM, 

[I. L. R. 16 Bom. 528 

Q. — Claim for partition of share of qiroperUj — 
Decree for partition of defendants' share inter se— 
Subordinate Judge, jurisdiction of.'] In a suit 
instituted in the Court of a Munsif by a member 
of a Mahomedan family to have her share of the 
family property partitioned, the value of the^ 
plaintiff’s share was found to be less than Rs. 1,000 
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and the value of the whole family property 
exceeded Rs. 1,000. The lower Appellate Court 
decreed partition not only of the plaintiff’s share, 
but also of the shares of the defendants mter se^ 
though such partition was not asked tor Held ^ 
that the lower Appellate Court had no jurisdiction 
to partition as amongst the defendants the residue 
of the property left after the partitioning off of 
the plaintiff’s share. Hikmat Ali . v, Wali-un 
Nissa, 

[I. L. R. 12 All. 506 

(i) MODE OF EFFECTING PARTITION. 

7. — Mortgage hy one owner of undivided share 
of estate — Rights of mortgagee on gjartition inhere 
the undivided share is allotted to a sharer other 
than the mortgagor.'] Where A mortgaged to the 
plaintiff his undivided share in certain land which 
he held jointly with B, and subsequently to the 
mortgage, by a decree in a partition-suit to which 
the plaintiff was not a party, the mortgaged pro- 
perty was allotted toB, other property in substitu- 
tion being allotted to A : — Held^ in a suit against 
and the representatives of A, to recover the 
sum due on the mortgage by sale of the mortgaged 
property, that the plaintiff could not proceed 
against the mortgaged property which had been 
allotted on partition to B, but should be allowed 
to proceed against that which had been allotted 
in substitution to A, his mortgagor. Byjnath 
Lall V. Ramoodeen Ohowdhry, L, R. 1 I. A. 106 : 
21 W. R. 233. followed i i principle. Hem Ohunder 
Ghose V . Thako Moni Debi. 

[I. L. R. 20 Oalc. 533 

PARTNER, SUIT BY. 

See Parties —Adding- Parties to 
Suits— Plaintiffs. 

[I. L, R. 14 All. 524 

PARTNERS. 

, Change of— 

Insolvency — Assignments by 
Debtor. 

[I. L. R. 19 Oalc. 223 

in trade. 

See Insolvent Act, s. 9. 

[I. L. R. 15 Mad. 356 

, Lease to one of several — 

See Landlord and Tenant — Liability 
FOR Rent. 

[I. L. R. 16 Bom. 568 

, Suit between— 

See Limitation Act, 1877, Art. 116. 

[I. L. R. 14 Mad. 465 


PARTNERSHIP. 

See Hindu Law— Joint Family— Debts 
AND Joint Family Business. 

[I. L. R. 14 Bom. 189 
See Registration Act, s. 17. 

[I. L. R, 17 Bom. 235 

See Parties— Parties to Suits— Part- 
nership, Suits concerning. 

[I. L. R. IS Gale. 86 
[I. L. R. 17 Bom. 6 

, Assignment of— 

Insolvency —Assignment s by 
Debtor. 

[I. L. R, 19 Calc. 223 

, Share or interest in — 

See Attachment — Subjects of 
Attachment— P artnbrship 
Property. 

[L L. R. 13 Mad. 447 
[1. L. R. 20 Calc. 693 

j Suit for share of— 

See Costs — Costs out of Estate. 

[I. L. R. 16 Bom. 515 

-- Pai'tnershi^ shares — Interest.] The parties 
to the suit, the heirs and representatives of the 
original partners, a family carrying on a banking 
business, made and acted upon a new arrangement 
of their shares, the amounts of which were found 
in the first Court, and affirmed on appeal. A 
decree for an account, and an award of interest 
at 12 per cent, on the amounts found to be due 
upon the shares from the date of the closing of 
the business, was maintained. Mutia Chbtti 
V. Subramaniem Chetti. 

[I. L. R. 18 Calc. 616 

PASSENG-ERS INFECTED WITH 
DISEASE. 

See Contract Act, s. 56. 

[I. L. R. 14 Bom. 147 

PASTURAGE, RIGHT OF. 

See English Law. 

[I. L. R. 14 Bom. 213 

See Limitation Act, 1877, s. 26. 

[I. L. R. 14 Bom. 213 

PATENT, INFRINGEMENT OF. 

See Injunction— Special Cases— 
Trade-marks. 

[I. L. R. 17 Bom. 684 

PATNI INTEREST, PURCHASE OF BY 
ZEMINDAR, EFFECT OF. 

See Mbegbe. 


[ 1 . L, R. 19 Oalc. 760 
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PATNI TENURE. 

See Bengal Regulation VIII op 1819. 

[I. L. R. 17 Gale. 162 

See Cases under Sale for Arrears 
OP Rent. 

See Limitation Act, 1877, Art. 144— 
Adverse Possession. 

[I. L. R. 19 Calc. 787 

PATNIDAR. 

See Parties— Parties to Suits— Mort- 
gages, Suits concerning. 

[I. L. R. 21 Gale. 116 

PATWARI. 

See Evidence Act, s. 74. 

[I. L. R. 18 Calc. 534 

PAUPER, APPLICATION FOR LEAVE 
TO APPEAL AS. 

See Limitation Act, s. 4. 

[I. L. R. 13 All. 306 

See Limitation Act, s. 12. 

[I. L. R. 12 All. 79 

PAUPER SUIT. Ool. 

1. Suits .... ... ... 811 

2, Appeals ... ... ... 812 

(1) SUITS. 

1 . — ContiiLiiation in fo7'md pauperis of suit visit- 
tuted in ordinary form—Gisil Procedure Code (Act 
XIV of 1882). $s. 401 — 41.5.] A Court has power 
under * Chapter XXVI of the Code of Civil Pro- 
cedure to allow a suit instituted in the ordinary 
form to be continued in formd pauperis. Thomp- 
son V. Calcutta Tramway Company. 

[I. L. R. 20 Calc. 319 

2. — Civil Procedure Code, s. 411 — Stamp duty 
on a pauper's plaint - Deeree for less tha^i the 
amount of claim — Pis7*eputable defence.'] A pauper 
sued his sister for the partition of property valued 
at a large sum. The parties belonged to the 
Bogam caste, residing in the Godavari district. 
The defendant pleaded that the property had 
been, acquired by her as a prostitute, and denied 
the plaintiff’s claim to it. The plaintiff obtained 
a decree for Rs. 100, being a moiety of the pro- 
perty found to have been left by their mother : — 
Held., that the defendant was liable to 'pay Court- 
fees only on the sum decreed. Ohandrareka 
V. Secretary of State for India. 

[I. L. R. 14 Mad. 163 

Z.—Ciril Procedure Code, 1882 , ss. 412 , 622 — 
Withdrawal and dismissal of suit — Court's author- 
ity to make an order for payment of Court fees-^ 
Power of Collector, though not a party to the S 7 iit. 
to move under s. Q22—Superi7ttende?ioe of High 
Court.'] The plaintiff, after having filed his suit 


PAUPER SVilT-^oo7icluded. 

(1) SUITS — concluded. 

in foimid paupeins. came to an amicable arrange- 
ment with the defendants and asked the Court 
that the suit should be dismissed. The Court 
granted this application, but made no order as to 
the payment of Court*fees. Thereupon the Col- 
lector applied to the High Court, under s. 622 of 
the Code of Civil Procedure (Act XIV of 1882), to 
direct the lower Court to make an order for the 
payment of C(*urt-fees under s. 412 of the Code : — 
Held, that the Collector, though not a party to 
the suit, was entitled to move the High Court 
under s. 622 of the Code. Held, also, that s. 412 
had no application to the present case, as there 
was no adjudication .of the rights of the parties, 
and the plaintiff could not, therefore, be said to 
have failed in the suit. The Subordinate Judge 
had. therefore, no jurisdiction to make the order 
desired by the Collector. Section 412 of the Code 
applies only to cases of adjudicated failure and to 
the other cases specified, as where the plaintiff 
has been dfspaupered, or wliere the suit has been 
dismissed under s. 97 or s. 98. Collector of 
Kanara V. Krishnapfa Hedge. 

[I. L. R. 16 Bom. 77 

4. — Civil Procedure Code, s. AX— Recorcry of 
CouTtfees'by G-overiimeiit — Sale of decree.] Semhlc 
— The provisions of s. 411 of the Code of Civil 
Procedure do nob justify the Court in selling a 
decree upon the application of the Collector, in- 
asmuch as that section provides that persons who 
have been successful as paupers shall, so far as 
the subject-matter of their success is concerned, 
be liable to satisfy out of what they recover the 
amount of the fees, which have been for a time, 
pending the decision of their suit, remitted to 
them. Sulta7i Koer v. Gulzarl Lai, I. L. R. 
2 All. 290, and Tiruvengada Churl v. VythUhiga 
Pillai, I. L. R. 6 Mad. 418, followed. JOTINDRO 
Nath Chowdhry v. Dwarka Nath Dsy. 

[I. L. R. 20 Calc. Ill 

(2) APPEALS. 

5. — Civil Proced7ire Code, ss. 411, 412 — Higlit 
of appeal — Right of Goveimment to appeal in re- 
spect of Court fee on portion of j) la intiff’s claim 
dismissed.'] In a suit in forind pauperis the Dis- 
trict Judge decreed the plaintiff’s claim in part 
and dismissed it in part, but omitted to make 
any provision for payment to Government of the 
Court-fee on the portion which was dismissed. 
The Secretary of State, nob having been a party 
to the litigation in the Court below, then prefer- 
red an appeal in respect of the Court-fee on that 
portion of the plaintiff’s claim which had been 
dismissed-: — Held, that such an appeal would He ; 
though the more suitable procedure would have 
been for the Government to have applied, through 
the Collector, to the Court of First Instance to 
review its judgment and to repair the omission in 
its decree. Ja'nhi v. Collector of Allahabad, 
I. L. R. 9 All. 64, referred to. Secretary op 
State for India r. Bhagwanti Bibi. 

[1. L. R. 13 All. 32 a 
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PAYMENT INTO COURT. 

See PRACTicE-^OiviL Oases — Sale by 
Hegistrar. 

[I. L. R. 21 Calc. 666 

See Right op Suit— Sale for Arrears 
OP Revenue. 

[I. L R. 13 All. 195 

See Tender. 

[I. L. R, 16 Bom. 141 

Order in execution that defendant 'pay money 
into Court — Appeal hy plaintiff against order — 
JPayment into Court by defendant — Refusal of 
plaintif pending agypeal to tahe money out of 
Court — Attachment of the money so paid in by 
another creditor of defendant and gyayinent to 
him — Subsequent aqjplication by plaintiff in exe- 
cution for payment — Rff'ect of his previous refusal.'] 
In execution of a decree against the defendant 
obtained by the plaintiff, an order was made, 
directing the defendant: (inter alia) to pay into 
Court the sum of Rs 140-8-0. Both parties ap- 
pealed against this order, but pending the appeals 
the defendant paid the amount into Court. The 
plaintiff, however, refused to take it. on the 
ground that he had appealed against the order 
under which it was paid in, and the Court subse- 
quently passed an order that the money should be 
returned to the defendant. But before this could 
be done, the money was attached by a third person, 
in execution of bis decree against the defendant, 
and a few days afterwards the money was paid 
over to him. Shortly afterwards the appeal 
against the order directing the defendant to pay 
Rs. 140-8*0 to the plaintiff was heard, and the 
order was confirmed. Thereupon the plaintiffs 
applied in execution (hiter alia) for payment of 
the sum of Rs. 140-8*0. The defendant contended 
that he had already paid it. The Subordinate 
Judge directed the defendant to pay this sum into 
Court within one month. The defendant appealed 
to the District Court, who confirmed the order of 
the Subordinate Judge. The defendant then ap- 
pealed to the High Court ; — Held, that the orders 
of the lower Courts should be reversed. When 
the defendant paid the Rs. 140-8-0 into Court in 
execution of the decree, the Court held the money 
on account of the plaintiff, and the plaintiff, who 
hal not obtained a stay of execution, could not 
refuse to take it because an appeal was pending. 
The plaintiff's refusal, therefore, to take the money 
out of Court, did not justify the Subordinate 
Judge in treating the money as the defendant’s 
and in ordering it to be paid to another judgment- 
creditor of the defendant without his having in 
any way expressed his assent to the money being 
so treated. Lakshman Dadaji v. Damodar 
Ambadas. 

[I. L. R, 15 Bom. 681 

PENAL CODE (ACT XLV OF 1860.) 

See Whipping. 

[I. L. R. 16 Bom, 357 

, ss. 1, 2. 

See Criminal Proceedings. 

[I. L. R. 13 Mad. 353 


PENAL CODE (ACT XLY OF lS60)~-co7itd] 
, s. 22. 


See Theft. 
s. 24. 

See Forgery. 


See Rioting. 

, s. 25. 

See Forgery. 


s. 34. 

See Accomplice. 

s. 43. 

See s. 177. 

s. 70. 

See Fine. 


[I. L. R. 15 Bom. 702 

fl.L. R. 19 0alo. 380 
[I. L. R. 15 All. 210 

[I. L. R.15 All, 22 

[I. L. R. 19 Calc. 380 
[I. L. R. 15 All. 210 

[I. L. R. 14 Bom. 115 

[I. L. R, 14 Mad, 484 


[I. L. R. 20 Calc. 478 

, s. 71. 

See Sentence— Cum ulativeSentences. 

[I. L. R, 19 Calc. 105 
[I. L. R. 17 Bom. 260 

, s. 81 and s. 323.— lihely to cause 

harm, done ivithout a mminal intent and to pre* 
rent other harm — Gnu sing hurt,] The accused 
was a sepoy in a native infantry regiment. On 
the occasion of a fire in the city of Ahmed nagar, 
he and the rest of his company turned out to 
assist in extinguishing it He with other sepoys 
was stationed by their officer wich orders to keep 
clear a space in front of the burning houne, and 
not to allow any one not in uniform to intrude on 
that space. The Police under the city chief con- 
stable were also engaged at the fire, and on some 
of them coming round from the rear they were 
warned off by the sentries. A fracas between the 
soldiers and the police took place, ami the chief 
constable was kicked by the accused. For this 
he was charged before the Blagistrate, and fined 
for voluntarily causing hurt under s. 823 of the 
Penal Code. In evidence it appeared that the 
Police attempted to force the military guard, 
which had been posted as above stated, and it 
was further proved that the chief constable was 
not in uniform, and that the accused did not 
know who he was. It was not alletred that the 
kick was unnecessarily violent : — that the 

conviction was bad. The Magistrate haying 
found that the chief constable was not in uniform,, 
and tha" the accused did not know who he was, 
the kick was justifiable as given in good faith 
for the purpose of preventing much greater harm* 
under s. 81 of the Indian Penal- Code, and as a 
means of acting up to the military order. Queen- 
Empress v. Bostan. 

[I. L. R. 17 Bom. 626 



DIGEST OF CASES. 


( 816 ) 


( 816 ) 

PENAL CODE (ACT XLV OP 1860) — eontd. 

, s. 84. 

See Insanity. 

[I. L, R. 14 Bom. 664 

, s. 94. 

See Accomplice. 

[I. L. R. 14 Bom. 115 

, s. 99. 

See Private Defence, Right op. 

[I. L. R. 14 Bom. 441 

, s. 105, 

See Private Defence, Right op. 

[I. L. R. 14 Bom. 441 

^ s. 109. 

See Nuisance— Public Nuisance un- 
der Penal Code. 

[I. L. R. 14 Mad. 864 

, s. 124A . — JEaeoitmg disaffectioji toioards 

Oovernment'-^ Disapprohation of doings of Gov- 
srnment, expression of,] “ Disa:ffection ” and “ dis- 
approbation” explained, and s. 124:A referred to 
and explained to the Jury. Queen-Empress t’. 
JOGENDEA CHUNDER BOSE. 

[I L. R. 19 Calc. 35 

, ss. 141,143. 

See Unlawful Assembly. 

[I. L. R. 14 Mad. 126 

, s. 146. 

See Rioting. 

[I. L. R. 13 Mad. 148 

, s. 147. 

See Rioting. 

[I, L. R. 15 All. 22 

, s. 148. 

See Sentence— Cumulative Sentences. 

[I. L. R. 19 Calc. 105 

[I. L. R. 17 Bom. 260 

, s. 148. — “ Deadly weapon''— LatM.'] The 

question whether or not a lathi is a “ deadly 
weapon ” within the meaning of s. 148 of the 
Penal Code is a question of fact to be determined 
on the special circumstances of each case as it 
arises. Queen-Empress t\ Nathu. 

[I, L. R. 15 All. 19 

, s. 149. 

See Sentence— Cumulative Sentences. 

[I, L. R. 17 Bom. 260 

, s. 152. 

See Sentence — Cumulative 
Sentences. 

[I. L. R. 19 Calc. 105 


PENAL CODE (ACT XLV OF 1860) — contd, 

, s. 152. — Assaulting or ohstmoting public 

servant in dUcharge if his duties- Charge, form of 
— General charge!] Section 1.52 of the Penal Code 
contemplates an assault or obstruction to some 
particular public servant, and where the charge 
against accused persons as framed was merely to 
the effect that they assaulted and ob.structed 
“members of the Police force ” in the discharge of 
their duties, &o. : — Held, that a conviction under 
that section could not be supported. Ferasat 
V . Queen-Empress. 

[I. L. R. 19 Calc. 105 

, s. 154. 

See Rioting. 

[I. L. R. 12 All. 550 

, s. 166. 

See Public Servant. 

[I. L. R. 16 Mad. 127 

•, s. 173. — Criminal Procedure Code {Act X 

of 1882), ss. 69, 71 — Criminal Procedure Code 
{Act X of 1872). .9. \bi—lhfusal to sign receipt for 
summojis.] A mere refusal to sign a receipt for 
a summons is not an offence under s. 17B of 
the Penal Code. QuEEN-KMPXiESS v Krishna 
Gobinda Das. 

[I L. R. 20 Calc. 358 

, s. 174. 

See Contempt of Court— Penal Code, 
S. 174. 

[I. L. R. 16 Mad. 463 

, s. 175. 

See Contempt of Court— Penal Code, 
S. 175. 

[I. L. R. 13 Mad. 24 

, s. 176. 

See Information of Commission op 
Offence 

[I. L. R. 20 Calc. 316 

s. 177 and s. 43. — Giving false information 

to Police — '• Legally boundP] On 22nd November 
1890 the accused, who was a Deputy Tehsildar, sub- 
mitted to his olSGicial superior a false “ nil ” return 
of lands in his enjoyment, and also on 5th Decem- 
ber 1890 made a false statement to the s ane effect 
in a revenue enquiry before the Principal Assist- 
ant Collector. He was convicted of an offence 
under Penal Code. s. 177 : — IleUC that inasmuch 
as he was not “ legally bound ” within the mean- 
ing of s 43 of the Code to give the information, 
the conviction was wrong. Virusami Mudali v, 
Queeji, I. L. R. 4 Mad. 144, dissented from. 
Queen-Empress v. Appayya. 

[I. L. R. 14 Mad. 484 

S. 180. — Criminal Procedure Code [Act 

X 1882), 5-9.69,71 — Criminal Procedure Code 
{Act X of 1872), ,9. 154 — Ilefusal to sign receipt for 
summons.] A mere refusal to sign a receipt for 
a summons is not an offence under s. 180 of 
the Penal Code. Queen-Empress v. Krishna 
Gobinda Das. 


[I. L, R. 20 Calc. 358 
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PENAL CODE (ACT XLV OF 
, s. 182. 

See Sanction to Prosecution— Nature, 
Form, and bUFFiciENCY op 
Sanction. 

[I. L. R. 20 Calc. 474 

1. — S. 182. — Giving false information to jpuhlie 
servant — Definition of offence 2 ^roDide(l for in s, 182 
explained ] In order to conf?titute the offence 
defined in s. 182 of the Penal Code it is* not neces* 
sary that the public servant to whom false inform- 
ation is given should be induced to do anything 
or to omit to do anything in consequence of such 
information. The gist of the offence is not what 
action may or may not be taken by the public 
servant to whom false information is given ; but 
the intention or knowlege (to be inferred from 
his conduct) of the person supplying such inform- 
ation. In the matter of the Petition of Golam 
Ahmed Kazi^ I. L. R. 14 Calc. 314, dissented from. 
Queen-Empress V, Budh Sen. 

[I. L. R. is All. 351 

2, — 3. 182. — False information to a public ser> 
vant — False oomplaiuts to Polieel] Where as the 
result of a Police investigation it appears that a 
complaint made to the Police of the commission 
of an offence punishable under the Penal Code 
is false, it is not necessary that the complainant 
should be given any further opportunity of estab- 
lishing the truth of his allegations before his 
prosecution under s. 128 of the Penal Code is 
ordered. Queen-Empress v. Raghu Tiwari. 

[I. L. R. 15 All. 336 

, s. 183. 

See s. 186. 

[I. L. R. 15 Mad. 226 

, S. IBS.— Pesistatiee to taltbig of property 

by the authority of a public servant — Objection to 
attachment of property in execution of a decree.'] 
A mere oral statement, by a person claiming to be 
the owner of certain articles attaclied by a bailiff 
in execution of a decree, to the effect that he 
would not allow the bailiff to take away the arti- 
cles unless he entered them as his property, does 
not amount to an offence under s. 183 of the In- 
dian Penal Code. Queen-Empress v. Husain. 

[I. L. R. 15 Bom. 564 

, s, 186. 

See Compensation— C ompensation 
TO ACCUSED ON DISMISSAL OP 
Complaint. 

[I. L. R. 20 Calc. 481 

1. — s. 1S6.— Public servant — Ameen appointed 
under Bengal Tenancy Act {VI II of 188.5), s. 69 — 
Bengal Tenancy Act, 89,] A person nominated 
by the Collector, under s 69 of the Bengal Ten- 
ancy Act. for the purpose of making a division 
of crops between the landlord and the tenant, is 
not a public servant wirhin the meaning of s. 186 
of the Penal Code. Chatter Lal v. Thacoor 
Pbrshad, 


PENAL CODE (ACT XLV OF I860)— 

2. — S. 186. — Obstructing a public servant — 
Public vaccinator f] To spread a false report and 
thereby prevent persons from bringing their chil- 
dren for vaccination to the public vaccinator is 
not an offence under Penal Code, s. 186 . Queen- 
Empress V. Thimmachi. 

[I. L. R. 15 Mad. 93 

3 — S. 186 and S. 183. — Obstructing public 
servant — “ Volwntarilyl''] A District J udge ordered 
that the house of the defendant in a suit pending 
before him be searched and certain property 
brought to the Court, and appointed a commis- 
sioner to carry cut this order. The commissioner 
went to the house, but the defendant shut the 
doors and would not admit him. A crowd collect- 
ed, and the commissioner felt iu would be unsafe 
to proceed to carry out the order by force, and 
was unable to do so otherwise. The defendant 
was prosecuted aud sentenced under Penal Code, 
s. 186 : — Held^ that the facts disclosed no offence 
under that section. The use of the word volun- 
tarily ” in that section seems to contemplate some 
overt act of obstruction, and not that mere pas- 
sive conduct should be penal. Quebn-Ehpress 

V. SOMMANNA. 

[I. L. R. 15 Mad. 221 

, s. 188. 

See Bombay District Municipal Act, 
s. 73. 

[I. L. R. 14 Bom. 180 

See Nuisance—XJnder Criminal Pro- 
cedure Code. 

[I. L. R. 14 Bom. 165 

, s. IBB. — Disobedience to order duly pr 0 ‘ 

mulgated by public servant — Criminal Procedure 
Oode^ ss 133, 140.] A person against whom an 
order under s 133 of the Code of Criminal Pro- 
cedure is passed, who neglects to take any steps 
whatever in respect of such order within the time 
therein specifi-^d, either by way of compliance 
therewith or by way of objection thereto in the 
manner prescribed by law, renders himself liable 
to be proceeded against under s. 188 of the Penal 
Code without its being necessary to wait until 
the order has been made absolute. If such order 
is made absolute under s. 140 of the Code of Cri- 
minal Procedure, further proceedings can then 
be had under s. 188 of the Penal Code, hgainst 
the person disobeying the order absolute. When 
an order under s. 133 of the Code of Criminal 
Procedure has been made ab-solute under s. 140, 
its validity cannot subsequently be questioned. 
Queen- Enipre.ss v. JVarayanaf I. L. R. 1.5 Mad. 475, 
approved. Queen-Bmpress v. Bishambar Lal, 

[I. L. R. 13 All. 577 

, s 191. 

See False Evidence. 

[I. L, R. 15 All. 11 


[I. L. R. 18 Calc. 518 
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penal code (ACT XLV OF ^S&>^-conU. 

.,3.193 

See F.-llse Evidence. 

[I. L. R. 19 Oale. 355 
[I. L. R. 16 All. 11 
[1. L. R- 20 Calc. 719, 724 

, s. 199. 

See False Evidence. 

[I. L. R. 20 Calc. 724 

^ s. 206, Charge under- 
sea Evidence Act, ss. 14, !»• 

[1. L. R. 16 Bom. 414 

s oiz.— Bart curing an ofmder.'] To 

‘oU‘..”I3! —i™”* *1.;““?, 

? aTIS' ««»■ 

"'’'“■[1.1.E.12AU.432 

s. 214. 

8ee CoMPOUNDiKG Offence. 

[I. L. R. 14 Mad. 400 

, s. 224. 

See Escape from Custody. 

[I. L. R. 21 Calc. QQ7 

, s, 228. 

See Magistrate, Jurisdiction of — 
Powers of Magistrates. 

[I. L. R. 15 Mad. 131 

S. 268. 

See Nuisance— Public Nuisance under 
Penal Code. 

[I. L. R. 20 Calc. 665 

s, 269. 

See Contract Act, s. 56. 

[I. L. R. 14 Bom. 147 

s. 283. 

See Nuisance-Public N uisancb under 
Penal Code. 

[I. L. R. 20 Calc. 665 
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s. 290. 

Nuisance-Public Nuisance under 
Penal Code. 

[I. L. R. 14 Mad. 364 
[I. L. R. 20 Calc. 665 

s. 295. 

See Religion, Offences relating to. 

[I. li. R. 17 Calc. 852 

See Statutes, Construction of. 

[1. L. R. 17 Calc. 852 


penal code (ACT XLV OF 1860)-oontd. 
s. 300. 

ySee Culpable Homicide. 

[I. L R. 18 Calc. 484 

s. 302. 

See Attempt to Commit Offence. 

[I. L. R. 15 Bom. 194 

— , ss. 304, 304A. 

See Hurt — Grievous Hurt. 

[I. L. R. IS Calc. 49 

s. 307. 

See Attempt to Commit Offence, 

[I. L. R. 15 Bom. 194 
[I. L. R. 14 All. 38 

— , s. 323. 

[I. L. R. 17 Bom. 626 

s. 325. 

See Hurt— Grievous Hurt. 

[I. L. R. IS Calc. 49 

— , s. 326. 

See Revision — Criaiii^al Cases— Com- 
mitment. 

[I. L. R. 16 Bom. 580 

See Sentence-Cumulative Sentences. 

[I. L. R. 17 Bom. 260 

, ss. 332, 333. 

,S^.cSentence-CumulativeSentencbs. 

[I. L. R. 19 Calc. 105 

s. 338. 

5.. hurt. 

, S. 344. 

Unlawful Compulsion. 

[I. L. R. 19 Calc. 572 

, s. 352. 

See Unlawful Compulsion. 

[I. L. R. 19 Calc. 572 

, s. 361. 

See Kidnapping. 

[I. L. R, 17 Calc. 298 

, s. 366. 

See Charge to Jury — Misdirection. 

[I. L. R. 14 All. 25 

See Criminal Procedure Code, s. 238. 

[I. L. R. 20 Calc. 483 


1.— S. Illegal disposal of a minor— Dedi- 

cation of dancing-girl to temple.'] A dancing- 
womaH of a temple applied to the manager of the 
temple for the appointment of a 
whom she fahely described as her daughter, to 
. iho. manaerer oroereu. tna 



( 821 ) DIGEST OF CASES. ( 822 ) 


PENAL CODE (ACT XLV OF 1860), s. 372 

— continued. 

the ^irl be placed on the pay abstract like other 
danciDg-girls, and she was employed about the 
temple, though the ceremony of tying the 
(after which the girl could not be married) did 
not take place : — Held^ that the above facts con- 
stituted prim 6, facie evidence that an offence 
under Penal Code s. 372, had been committed by 
the dancing-woman, the manager abovenamed, 
and the parents of the girl. Sbinivasa 'o. An- 
IS'ASAMI. 

[I. L. R. 15 Mad. 41 

2. — S. 372. — Disposal of a minor — Dedication 

of a girl in a temple.'] The accused dedicated his 
minor daughter as a Basivi by a form of marriage 
with an idol. It appeared that a Basivi is incap- 
able of contracting a lawful marriage, and ordi- 
narily practises promiscuous intercourse with 
men, and that her sons succeed to her father’s 
property : — the accused had committed an 

offence under Peual Code, s. 372. , Queen-Em- 
press V. Basava. 

[I. L. R. 15 Mad. 75 

3. — S. 372 — Illegal diyyosal of a minor — Dedica- 
tio7i of girl to temple as daneing-girl —.Revisioii.] A 
dancing-woman (fourth accused) of a temple 
applied to the manager (first accused) of the 
temple for the appointment of a girl under the 
age of sixteen, whom she had adopted as her 
daughter, to her liothn mirasl office, to which 
duties more or less connected with the prepara- 
tion of provisions of the temple were attached. 
The manager, before whom the girl had sung 
and danced, ordered that she he placed on the pay 
abstract like other daucing-girls, and she was 
employed in the above-mentioned duties about the 
temple for about five months. It appeared that 
the dancing-women of the temple lived partly at 
least by prostitution, and there was evidence that 
the girl sang and danced in the temple, received 
wages and wore a lottu (an emblem of marriage). 
The Magistrate upon these facts refused to frame 
a charge against the manager of the temple and 
the adoptive mother of the minor under the Penal 
Code, s. 372 :—IIcld, per Collins. C. J. (Parker 
J., dissenting), that the Magistrate should have 
framed a charge. On a petition under the Criminal 
Procedure Code, ss. 436, 439, preferred by the 
complainant, who was a dismissed servant of the 
temple, after the prosecution had been pending 
for two years, it appeared that the girl had 
suffered no harm that whether or not 
the Magistrate should have framed a charge, the 
High Court was not hound to send the case for 
re-trial. Srinivasa r. Annasami. 

[I. L. R. 15 Mad. 323 

4^ — g. 372. — Minor^ illegal disposal of — Dedica' 
tion of a minor to the service of a temple loitli the 
liuoicledge that she was lihely to he used fur ivwwj'p 
al proposes — Dancing-girls.] The accused dedi- 
cated his minor daughter, five or six years of age, 
to the service of a temple as a dancing-girl. The 
evidence showed that dancing-girls attached to a 
temple, as a rule, led immoral lives:— that 


PENAL CODE (ACT XLY OF I860), s. 372 

— concluded. 

these facts were sufficient to constitute an offence 
under s. 372 of the Penal Code. Queen-Empress 
u . Tippa. 

[I. L. R. 16 Bom. 737 

5.— S. 372. — Letting to hire a girl under sixteen 
for immoral purpose for one occasion— Prostitution 
for a course of life— Criminal Procedure Code {Act 
X of 1882), s. 273.] A young prostitute under 
sixteen years of age was brought to a house of 
assignation by the accused at the request of the 
complainant and for his supposed use on that one 
occasion, it not being contemplated that the girl 
should be sold or let out for a period of employ- 
ment, or for the purpose of being employed by the 
complainant as a prostitute, or for the purpose 
of being disposed of by him for that course of 
life : — Held, that such a letting out by the 
accused was not within the meaning of s. 372 
of the Penal Code, which on the authorities con- 
templates a case of letting or hiring or other simi- 
lar transaction by which the possession of a girl 
is obtained with the intention of employing her 
habitually for the purpose of indiscriminate sexual 
intercourse. DoiclatJi Bee v. Bhaih Alt, 5 Mad, 
473, followed, Queen-Empress v. Sukee Raur» 

n. L. R, 21 Calc. 97 

, s. 374. 

See Unlawful Compulsion. 

[I. L. R. 19 Calc. 572' 

,s. 378. 

See Post Office Act, s. 48. 

[I. L. R. 14 Mad. 229 

See Theft. 

[I. L. R. 17 Calc. 852 
[I. L. R. 15 Bom. 344, 702 

, s. 379. 

See Cbarge— Alteration or Amend- 
ment OF Charge. 

[I. L. R. 17 Bom. 369 

, s. 391. 

See Rioting, 

[I. L. R. 15 All. 22 

, s. 395. 

See Charge— Alteration or Amend- 
ment OF Charge. 

[I. L. R. 17 Bom. 369 

See Dacoity. 

[I. L. R. 15 All. 299 

, s. 398. 

See Charge— Alteration or Amend-- 
MENT OF Charge. 

[I. L. R. 17 Bom. 369- 

, s. 403. 

See Post Office Act, s. 48. 

fl. L. R. 14 Mad. 229 

Sec Theft. 

[I. L. R. 17 Calc. 852: 
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PENAL CODE (ACT XLV OF 
, s. 411. 

See Charge to Jury— Misdirection. 

[I. L. R. 15 Bom. 369 

See Stolen Property, Offences Re- 
lating TO. 

[I. L. R. 15 All. 317 
[I. L. R. 21 Calc. 328 

, s. 413. 

See vStolen Property, Offences Re- 
lating TO. 



[I. L. R. 19 Calc. 190 

3. 415 


See Cheating. 

[I. L. R. 17 Calc. 606 

See Forgery. 

[1. L. R. 19 Calc. 380 

s. 419. 

See Cheating. 

[I. L. R. 17 Calc. 606 

See Forgery. 

[I. L. R. 13 Mad. 27 

s. 420, 


to Forgery. 

[1. L. R. 13 Mad. 27 

3. 425. 

See Theft. 

[I.L. R. 17 Calc. 852 

, 3. 463. 

See Forgery. 

[I. L. R. 15 All. 210 

•, ss. 467, 468. 

See Forgery. 

[1. L. R. 12 Mad. 27 

•, s. 471. 

See Forgery. 

[1. L. R. 19 Calc. 380 


[I. L. R. 15 All, 210 

SS.474, 475. 



to Charge to Jury— Misdirection. 

[I. L. R. 16 Bom. 165 

, S. 475. — Po!isessl())i of jjapevs hearbuf 

counterfeit viai'ks or dee ices —Charge under s. 475 
how to he framed — Misdirection — EHdence. J Dur- 
ing" the course of a Police investigation into a 
■complaint of theft, the house of the accused was 
searched and a bundle of papers, about 58 in 
number, were found which were alleged to be 
forgeries or preparations for forgeries. The 
accused was thereupon committed to the Court of 
'Session on a charge under s. 476 of the Penal 
Code. A few days before the trial of the accused 
the Police searched the house of one S, who was 
a witness for the defence, and there discovered a 
f "hatch of suspicious papers which were produced 
at the trial, and pub in as evidence against the 
. accused. The accused was convicted of the 


PENAL CODE (ACT XLV OF 1860), 3 . 476 

— concluded. 

offence under s. 47.5 of the Penal Code and sen- 
tenced to transportation for life -. — Held, reversing 
the conviction and sentence, that the suspicious 
papers found in S's house were not admissible in 
evidence against the accused. Held, further, 
that the Judge’s direction to the jury regarding 
those papers, that they established a connection 
between the accused and many of the witnesses 
belonging the same faction, and that they 
showed the extent to which the practice of for- 
gery had gone in the village, and that in this way 
they were relevant to the question of guilty 
knowlege and intention — was a misdirection 
which prejudiced the accused. In the trial of an 
accused person on a charge under s 47.5 of the 
Penal Code, the charge should be so framed as to 
specify distinctly that part of the section which 
is applicable to the case, and should distinctly 
specify the particular pape:s bearing a counterfeit 
mark or device which the accused was alleged to 
have had in, his possession with the intent men- 
tioned in the section. Queen-Empress e . Abaji 

U AMCHANDRA. 

[I. L. R. 15 Bom 189 

, s. 494. 

See Bigamy. 

[I. L. R. IS Calc. 264 
[I. L. R. 19 Calc. 79, 627 

, s. 498. 

See Criminal Procedure Code, k. 238, 

LI. L. R. 20 Calc. 483 

, 3. 499. 

See Defamation. 

[I. L. R, 15 Mad. 214, 414 
[I. L. R. 15 Bom. 351 

s. 500. 

See Defamation, 

[I. L. R. 16 Bom. 286 
[I. L. R. 16 Mad. 236 
[I, L. R, 17 Bom. 127, 573 

, s. 511. 

to Cases under Attempt to Commit 
Offence. 

PENALTY. 

to Cases under Interest— H' npuLA- 

TIONS AMOUNTING TO PENALTIES 
OR OTHERWISE. 

See Madras District Munuu jovlitieh 
Act, s. 201. 

[I. L. R, 16 Mad, 474 

See Magistrate, Juuihdiction of — 
Special Acts— Coivipanikh act. 

[I. L, R. 20 Calc. 676 
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PENSION. 

See Treaty, Construction of. 

[I. L. R. 17 Calc. S34 
[L, R. 16 I. A. 175 

, Political pension. 

See Attachment — Subjects op At- 
tachment-Pension. 

[I.L. R. 18 Calc. 216 

PENSIONS ACT (XXIII OF 1871). 

See Hindu Law— Alienation— Aliena^ 
tion by Father. 

[I. L. R. 14 Bom. 320 

L — s. 4 . — Jurhcliotioii of Giv'd Court — Abharl 
revenue — luamdar^ right of, to ahhari receii'uc 
U 7 ider grayit from Peshiva.'] The Peshwa’a Gov- 
erntnent granted in iyieiiii to the plaintiff’s an- 
cestor, by sa 7 iad, the villages of Golap and Rand- 
par. The sa 7 iad granted water, trees, grass, 
wood, quarries, mines, buried treasure, present 
and future cesses, and taxes and assessments.” 
The plaintiff brought the present suit to recover 
from the defendant a part of the abkari revenue 
for 1884-85 and 1885-86. He contended that the 
revenue derived by the Government for tapping 
trees in the villages aforesaid was a tax within 
the contemplation of the grant: — Held, that the 
Court had no jurisdiction to entertain the suit, 
under the Pensions Act (XXIII of 18/1). Ihetax 
in question was a money tax, and as soon as it 
was imposed, the grant, if it entitled the luamdcir 
to the tax, operated as a grant of the money to be 
derived from the tax, and was. therefore, within 
the spirit, if not the letter, of the Pensions Act, 
the object of which was to reserve to the Govern- 
ment the determination of all questions affecting 
grants of money, the bestowal of which was an 
act of grace or State policy on the part of the 
ruling power, Janardhan Bhaskar (’.Secre- 
tary OF State for India. 

[I. L. R. 14 Bom. 573 

2. s. ^.—Heautug of the loord ‘‘ pen.doyi " — 

Suit for a cash ailowanoe gjayahle by an inamdar 
-^necessity of Collectors eertifiratc.'] Plaintiff 
sued, as the trustee of a devasthan, to recover the 
amount of a cash allowance attached to the 
worship of certain idols in the village of Ankli. 
The plaintiff alleged that the defendant, who was 
the inamdar of tlie village, received its revenues | 
subject to the payment of the allowance in question, i 
and that he had wrongfully appropriated the 
latter for the three years preceding suit : — 
that the allowance in question was - a grant of 
money within the meaning of s. 4 of the Pen- 
sions Act (XXIII of 1871), and that the suit 
would not lie in the absence of the Collector’s 
certificate, though Government was not a party 
to the suit. Vyankaji v. Sarjarao Apajirao. 

[I, L. R. 16 Bom. 537 

3,— s. ^.—Suit relating to right of management 
of sara^igam landsf]^ Where a suit was brought 
in relation to the management of saranyam lands : 


PENSIONS ACT (XXIII OF 1871), s. 4-^ 

concluded, 

— Held, that tbe suit was pr'md facie one not 
included in the Pensions Act. Kbshavrav 
Ganpatrao Nilkanth Nagarkar. 

[I. L. R. 16 Bom. 596 

4. — S. 4. — Collectors certificate — Execution of 
decree—'-' Suit'' — Eesaigiri hah, sale of.'] The 
word ‘‘ suit ” in s. 4 of the Pensions Act (XXIII 
of 1871) does not include execution-proceedings. 
The Collector’s certificate is not necessary to vali- 
date the sale of a desaigiri liak in execution 
of a decree. Vajiram Bhagvan v. Ranchordji 
Gopalji. 

[I. L. R. 16 Bom. 731 

5. — s. 4 and s. 6. — Collectors ceodifioate — Certi- 
ficate -not obtained ichen suit filed — Certificate not 
produced at hearing — Adjourmne^it ashed for a7id 
refused — Certificate accepted in ay) peal and placed 
on record — Practice.] A suit under the Pensions 
Act (XXIII of 1871) is not bad ab initio by reason 
of its being filed without a Collector’s certificate. 
Where at the hearing of such a suit the neces- 
sary certificate was not produced, held, that 
the Judge ought to have granted the plaintiffs' 
application for an adjournment, in order that 
the certificate might be obtained and produced. 
JlJAJI Pratapji Raje V, Balkrishna Mahadeo. 

[I. L. R. 17 Bom. 169 

6. — s 4 and s. 6. —Suit in Court of Agent for 
Sirdars m the Peccan — Boinbay Regulation XXIX 
of 1827, ss. d and S — Bombay Regulation 11 of 

—Gej'tifioa.te of Collector,] A suit brought 
against a sirdar in the Court of the Agent for 
Sirdars in the Deccan, of the class specified in 
s. 4 o*"' the Pensions Act (XXIII of 1871) requires 
a Collector’s certificate as provided by s. 6 of 
that Act. Daji Nilkanth Nagarkar v. Gan- 
patrao Nilkanth Nagarkar. 

[I. L. R. 17 Bom. 224 

, S.6. — Suitfor a declaration of title to stano7n 

of fifth Baja of Palghat,] Suit to declare plain- 
tiff’s title to the stanom of fifth Raja of Palghat ; 
the first Raja (defendant No. 1) received a mali- 
hana allowance from Government payable to the 
various stanonulars, but had refused to pay to 
plaintiff the fifth Raja’s share : — Held, the suit 
was not one relating to any pension or grant of 
money or land revenue conferred by Government, 
but was merely a suit for a declaration as to the 
plaintiff’s status : and the Pensions Act, s. 6, was 
therefore nob applicable to the case. Komei 
V, Aundi. 

[I. L. R.13 Mad. 75 

PEREMPTION OF APPEAL, 

5^6’ Letters Patent, High Court, 
OL. 15, 

[I. L. R. 17 Calc. 66 

PERJURY, 

See Criminal Proceedings. 

[I. L. R. 16 Bom. 729 
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PERSIIT FOR REMOVAL OF RUBBISH. 

Calcutta Municipal Consolida- 
tion Act, 1888, s. 412. 

[I. L. R. 20 Calc. 605 

perpetuities, rule AGAINST. 

See Will— Construction. 

[I. L. R. 15 Mad. 424, 448 

PERSONJE DESIGNATJE. 

See Will— Construction. 

[I. L. R. 15 Mad. 448 


-pij^ll^n^—eontiniUuL 

Amendment oi—einiduded. 

See Jurisdiction — Causes of Jurisdic- 
rp JON— C ause of Action. 

[1. L. R. 15 Bom. 93 
[I. L. R. 17 Bom. 466 

8^6’ Limitation Act, 1877. s. 22. 

[I. L. R. 15 Mad. 417 
[I. L. R. 17 Bom. 413 

See Mamlatdars Courts Act, s. 8. 

[I. L. R. 14 Bom, 581 


PTrT?'^ONS NOT PARTIES TO SUIT, 
RIGHT OF TO QUESTION ORDER IN 
execution. 

See Limitation Act, 1877, Art. ~ 
Law applicable to Application 
IN Execution of Decree. 

-r-i .fW AQ1 


Parties— Adding Parties to Suits 
—Plaintiffs. 

[I. L. R. 17 Bom. 413 

See Principal AND agent— Authority 
OF Ag-usts. 

[I. L. R. 19 Calc. 678 


PETITION. 

See Evidence Act, s. 35. 

[I. L. R. 15 Mad. 19 

containing defamatory statements. 

See Practice - Criminal Cases— 
Petition for Bail. 

[I. L. R. 15 Bom. 488 

verification of— 

See Practice— Civil Cases— Leti’ERS 
OF Administration. 

[I. L. R. 20 Calc, 879 

PILGRIMS, CONTRACT TO CARRY. 

See Contract Act, s. 56. 

[1. L. R. 14 Bom. 147 


PLAINT. 

1. Form and Contents of Plaint 

{a) Frame of suits generally 
(&) Plaintiffs 
(c) Defendants 

2. Verification and Signature 

3. Amendment of Plaint ... 

4. Rejection of Plaint 

See Evidence Act, s. 35. 


Col. 
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828 

829 

S29 

829 

830 
S31 


[I. L. R. 15 Mad. 19 


Amendment of— j 

Appellate Court— Other ErpvORS i 
affecting Merits. 

[I. L. R, 15 All. 380 

Declaratory Decree, Suit for— 
Declaration of Title. j 

[I. L. R. 14 Bom. 395 j 
[I. L. R. 15 Mad. 15, 255 ! 


See Right of Appeal. 

fl. L. R. 17 Bom. 46G 

See Variance between Pleading and 
Proof. 

[1. L. R. 17 Bom, 365 

Copy of document filed witli- 
See Stamp Act, 1870, Sck, I. APwT. 22. 

rr. L. R. 15 Bom. 637 

Presentation of — 

See Limitation Act. 1877, s. l 

[I. L. R. 19 Calc. 780 
[I. L. R. 15 All. 65 
[I. L. R. 20 Calc. 41 


, Rejection of— 

>56^6’ Appeal— Or D E lis, 

[t. L. R, 17 Bom. 50 

, Wrongly framed— 

See Madras Local Bo.mids Act, s. 27. 

[I. L. R. 16 Mad. 296, 317 

(1) FORM AND CONTENTS OF PLAINT. 

{a) Frame of Suits Oese rally. 

1. — GlvU, Prooedare Cod(\ -v. [neene'edf n* 
causes of actio u — Suit to set aside deed of 
lucoiisistency Ui i>leadhuj the suitf] In a siat far 
cancellation of a aale-dcjed by the pcr.-ou who.se 
name appeared on it a.s executant, it was uUeged 
in the plaint that it was a forgiu-y, and that if it 
was not a forgery, its execution had been obtained 
by fraud, and that it was, more.over, voi<i for want 
of consideration; — Held, that the gist of the. plniu- 
tiff’s charge against the defendant being that she 
had never executed a sale-deed in his favour, and 
that the document .set up by him was a Lii’gery, 
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PLAINT — Goiitlnued. 


PLAINT — Gontinued. 

(1) FORM AND CONTENTS OF PLAINT — 

GoncliLded. 

(a) Frame op Suits G-EiirBRALLY — GOJiGluded. 

ifc was not competent' to the plaintiff to combine 
with this charg'e as an alternative the wholly in. 
consistent charge that if she did execute the docu- 
ment no consideration was received by her or that 
fraud had been practised upon her, Mahomed 
Bulish Khan v. Ilossehii Bihi, I. L. R. 15 Calc. 
681: L. R. 15 I. A. 81, followed Fyyappa v. 
Ramalakshmamma. 

[I. L. R. 13 Mad. 549 

{])) Plaintiffs. 

2. — Salt Ijij clul) - Goods supplied to a niemljer — 
Pasties.'] An action to recover the price of goods 
supplied to a member of a nou-proprietary club 
or on his responsibility cannot be brought in the 
name of the Secretary of the club. Michael 
V. Briggs. 

' [I. L. R. 14 Mad. 362 

(c) Defendants. 

3. — Boinhay Act III of 1867, s. \\ -OanfAin- 
meat Gommlttee—Gontvacts entered into iu a eov’ 
porate character — Liahllity to 'be sited on such 
contracts as a Gorf)oration.] The plaintiffs sued 
the Poona Cantonment Committee to recover 
damages for breach of a conservancy contract. 
The committee was created by rules made by the 
Local Government under s. 11 of Bombay Act III 
of 1867. The committee ordinarily consisted of 
certain officials acting ca^ officio. It was part of 
their duty to provide for the management and 
regulation of public roads, of conservancy, and 
drainage within the cantonment. They defrayed 
the expenses of such management out of the 
cantonment fund placed at their disposal. The 
defendants contended that the suit was not pro- 
perly .framed, and that all the members of the 
committee should be made parties : — Held, that 
the suit was properly constituted. The rules by 
which the committee was created did, by impli- 
cation, though not by express words, create the 
committee a corporation for the purposes of the 
conservancy of the cantonment. It could, there- 
fore, sue and be sued in its own name on con- 
tracts entered into in its corporate character. 
Cantonment Committee, Poona, r. Babjorji 
Bamanji. 

[I. L. R. 14 Bom. 286 

(2) VERIFICATION AND SIGNATURE. 

4. — Parties named as co -plaintiff s—Giril Pro- 
cedure Code {XIV of 1882), ss. 30 and 31 — Liml- 
tatio7i — Signature of plaint by one of several 
CO -plaintiffs.'] It is not necessary that all the 
persons named in the. plaint as co-plaintiffs should 
sign and verify the plaint; there being no rule 
that a person named as a co-plaintiff is not to be 
treated as a plaintiff unless he signs and verifies 
the plaint. Three suits for money were filed by 
one of three 3oint-Greditors, the others being 
named as co-plaintiffs with him in the plaints, 
which he alone signed and verified. An order 
was made by the Court after the filing of the 


(2) VERIFICATION AND SIGNATURE— 

plaints (and at a time when he could not have 
been added as a plaintiff, the debt being barred 
by limitation) that one of these joint-creditors 
should be added as a co-plaintiff, as if he had 
not been on the record already : — Held, that all 
the joint-creditors became plaintiffs when the 
plaints were filed, the order adding parties being 
inoperative, and that the suits when instituted 
were not defective for want of parties. Mohini 
Mohun Das r. Bungsi Buddan Saha Das. 

[1. L. R. 17 Gale. 680 

6. —Glvll Procedure Gode, s. 52 — Form of verifi- 
cation of 2 Aaiiif.] In order to constitute a proper 
verification of a plaint within the meaning of s. 
52 of the Code of Civil Procedure ibis necessary for 
the p erson verifying, if all the facts are within his 
knowledge, to state distinctly that they are bo 
his knowledge true ; and if he has knowledge as 
to some and only information and belief as to 
others, to state to which he speaks from his know- 
ledge and to which from his information and 
belief. A verification in the form — *' 'To the limit 
(or extent) of ray knowledge the purport of this 
is true,” is not such a verificatiou as satisfies 
the requirements of s. 52 of the Code. In the 
matter of Upendro Lai Bose, I. L. R. 6 Calc. 675, 
referred to, Girdhari v. Kanhaiya Lal, 

[I. L. R. 15 All. 59 

Q.--Glvll Procedure Gode, 1882, ss. 51 and 435 — 
Principal officer of a Gorporatlon or Gompaoiy — 
Verification of plaint by acting manager.] The 
Manager at Lucknow of the local branch of the 
Delhi and London Bank was authorized by a 
power-of-attorney under the seal of the Company 
in London, to sue for debts due to the Bank, and 
to substitute any person for himself, besides doing 
other acts of management. A power- of-atboraey, 
executed by him as Manager, appointing the ac- 
countant of the Bank to be its attorney in Luck- 
now, did nob contain expre-ss authority to the 
person so empowered to sue for debts due bo the 
Bank. The accountant conducted, under this 
power, the chief business of the branch, and 
while he was so conducting it this suit was insti- 
tuted against defendants, of whom some objected 
that he was not authorized to sign and verify the 
plaint: — Held, that s. 51, Civil Procedure Code, 
regulating proceedings by or on behalf of ordi- 
nary plaintiffs, did not apply, but that s. 435 was 
applicable, the^acting manager appointed as above- 
mentioned being a principal officer of the Bank 
Corporation within the meaning of that section. 
Delhi and London Bank v. Oldham. 

[I. L. R. 21 Calc. 60 
[L. R. 20 I. A. 139 

(3) AMENDMENT OF PLAINT. 

7. — Gi'vil Procedure Gode {XIV of 1882), 

54 - — Leave obtained to amend plaint within a 

certain time -^Failure to amend lolthin time allow- 
ed — Application for eu'tension of time originally 
allowed.] On the 6th April 1891 the plaintiffs 
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VLkV^T^—conchided. 

(3) AMENDMENT OF V'Lkl'^'^l—conGluded. 

obtained an order giving them leave to amend the 
plaint and proceedings in the suit. By the order 
this amendment was to be made on or before the 
80th Apriri891. On the 18th August 1891 the 
plaintiffs obtained a summons calling on the 
defendants to show cause why the time allowed 
for amendment should not be extended for a month, 
and why the hearing of the suit should not be 
postponed : ^Eeld, making the summons absolute, 
that although the time originally fixed for amend- 
ment had expired, the Judge had a discretion to 
extend the time, and that under the circumstances 
the plaintiffs were entitled to the order asked for. 
Bhagwandas Bagla v, Abu Ahmed. 

[I. L. R. 16 Bom. 263 

S. — Civil Proeed%ire Code {Act XIV of 1882), 

53 — Amendmeyit of 2Jl(^int o?i appealSuhstitu^ 
tion of legal representative for deceased defendant 
— Limitation Act, s. 22.] A suit was brought 
to recover arrears of rent. The persons whose 
names were entered on the record as defendants 
were in fact dead when the suit was instituted. 
The suit was dismissed. The plaintiff appealed 
and sought leave to amend the plaint by substi- 
tuting for the names of the dead men those of 
their legal representatives, as against whom the 
suit would then have been barred by limitation : — 
Held, that the amendment should not be allowed. 
MaLLIKARJUNA t?. PULLAYYA. 

[I. L. R. 16 Mad. 319 

9, -^Givil Procedure Code, s. 53 — Alteration of 
the relief prayed forI\ The restriction as to 
amendment of a plaiut is only as to the nature of 
the suit : the law prohibits any such amendment 
as would change the fundamental character of a 
suit ; hut an alteration in the relief does not 
change the character of a suit. Where a purchaser 
of a mortgage-bond at a sale in execution of 
decree sued to enforce the bond bub did not pray 
for sale of the mortgaged property -.—ZfdZflJ, that 
he might properly have been allowed to amend 
his plaint and add a prayer for that relief. Kasi- 
NATH Das r. Sadasiv Patnaik, 

[I. L. R. 20 Calc, 805 

(4) REJECTION OF PLAINT. 

10. — Civil Procedure Code, s. 54.J Section 54 
of the Civil Procedure Code may be applied at any 
stage of a suit. Kishore Singh v. Sabdal Singh. 

[I. L. R. 12 All. 553 

PLAINTIFF. 

See Cases under Parties — Adding 
Parties to Suits— Plaintiffs. 

See Parties— Substitution of Parties 
—Plaintiffs. 

[I. L. R. 15 Bom. 145 

See Plaint— Form and Contents op 
Plaint— Plaintiffs. 

[I. L. R. 14 Mad. 362 


PLAINTIFF — concluded. 

, Appeal by one against another— 

See Parties— Substitution of Parties 
—Plaintiffs. 

[I, L. R. 15 Bom. 145 

See Practice— Civil Cases— Appeal. 

fl. L. R. 15 Bom. 145 

, Death of— 

See Certificate op Administration- 
Right TO Sue or Execute 
Decree without Certifigatb. 

ri. L. R. 16 Bom. 519 

, Misdescription of— 

See Limitation Act, 1877, s. 22. 

[I. L. R.17 Bom. 413 

Sec Parties— Adding Parties to Suit 
' —Plaintiffs. 

fl. L. R. 17 Bom. 413 

PLEA. 

— Plea of guilty— Murder — Penal Code {Act XL V 
a/ 1860), s. 302 — Confession — Procedure.} The 
accused, who was a habitual yrz/t/Vj-sinoker, was 
charged with the murder of his wife and infant 
son. In his confession he stated that he had 
killed his wife, because she quarrelled with him 
and objected to go bo another village, where he 
proposed a change of house on account of their 
poverty. He adhered to this statement when 
placed for trial before the Court of Ses.sion. The 
Sessions Judge treated bhi.s statement as a ph^a 
of guilty on the charge of murder, convicfce<i the 
accused and sentenced him to death, subject to 
confirmation by the High Court : — Held {per 
Jardine and Candy, JJ.). that the accused s state- 
ment did not amount to a plea of guilty on bh(; 
charge of murdering his wife. JIo alleged a .sud- 
den provocation : he ought, therefore, bo liave 
been put on his trial, in order that the Court 
might ascertain whether the provocation was 
grave and sudden enough to prevent the offence 
from amounting to murder. Quern - Empress 
%\ Sakharam. 

[I, L. R. 14 Bom 564 


PLEADER. CoC 

1. Appointment and Appearance ... 888 

2. Remuneration ... ... B88 

3. Removal, Suspension and Dismissal 834 

4. Purchase by Pleader at Sale in Exe- 

cution of Decree ... ... 83."> 


, Authority of— 

See Oaths Act, s. 9. 

[I. L. R. 14 Bom. 455 

not prepared to go on with case. 

See Appeal— Default in Appearance. 

[I. L. R. 16 Bom. 23 
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PLEADER— 

, Fees of certificate for- 
esee Decree — Alteration or Amend- 
ment OF Decree. 

[I. L R. 15 AH. 169 

(1) APPOINTMENT AND APPEAR ANCE.J 

1, —GlvU Procedure Code, — Pleader retained 

hy a Collector as agent of Court of Wards— Vali~ 
dity of vahalatnama after the Collector'’ s death. 
The Collector of a district, who was agent for the 
Court of Wards, filed a suit on behalf of a ward 
of the Court of Wards and executed a rahalat- 
nama to a pleader whom he retained to conduct 
it. The Collector died before the suit was deter- 
mined : — Held, that it was not necessary for a 
new vakalatnama to be executed to enable the 
pleader to proceed with the conduct of the suit. 
Krishna Vijaya Puchaya Naicrer v, Maru- 

DANAYAGAM PlLLAI. 

[I. L. R. i5 Mad. 135 

2. — Yalialatnama executed in favour of two 
xaliils accejded by only one — Presentation of ap- 
peal under such vakalatnama — Princ'ipal and agent 
— Civil Procedure Code^ s. 541.] An intending 
appellant executed in favour of two vakils a vaka- 
latnama ; it was accepted only by one of the 
vakils, and he presented the appeal. The appeal 
was placed on the file by the District Judge, but 
on its coming on for disposal before the Subordi- 
nate Judge, he held that it had not been duly 
presented and made an order rejecting it : — Held., 
that the appeal had been duly presented. Ayyan- 
NA V, Nagabhooshanam. 

• [I. L. R. 16 Mad. 285 

3 — Application for restoration of an appeal 
dismissed for default — Valialatnama.l Where a 
vakil had been duly empowered by a vakalatnama 
drawn in the customary form to file and conduct 
an appeal in the High Court, and that appeal had 
been dismissed for default: — Held, that such 
vakil was competent without filing a fresh vaka- 
latnama to present an application for the restora- 
of the said appeal to the list of pending appeals. 
Raghunath Singh v. Raghubir Sahai, 

[I. L. R. 15 All. 55 

(2) REMUNERATION. 

4. — Legal Practitioners Act {XYIII of 1879), 
ss. 28, 29 — Promissory note made by a party iJi 
favour of liis pleader in respect of the fee agreed 
upon — Agreement not filed in Court. \ A party to a 
suit made and delivered to his pleader in respect 
of the fee agreed upon a promissory note which 
was not filed in Court in that suit. In a suit by 
the pleader upon his promissory note —Held, that 
the promissory note was invalid, and that the 
plaintiff was entitled to recover only the amount 
to which he was found to he entitled for bis 
labour. Krishnasami v. Kesava. 

[I. L. R. 14 Med. 63 


, PLEADER— 

(2) REMUNERATION— 

5. — Legal Practitioners Act {XYLll of 1879) 
ss. 27, 28, 29, 30 — Stcit by pleader to recover fee 
from client — Agreement for fee — Agreement not in 
writing and fled in Court.'] Sections 27, 28 and 
29 of the Legal Practitioners Act (XVIII of 1879) 
do not relate to any arrangements or agreement 
made between a litigant and his own pleader as to 
the receipt of his fees which are actually allowed 
upon taxation. They do nob provide as to matters 
which relate to the opposite party, or the fees that 
he has to pay to the legal practitioner of the 
opposite party, bub provide what, as between the 
pleader and his client, shall be the method in 
which certain special arrangements are to be 
entered into. They make provision for arrange- 
ments between pleaders and their clients, which 
relate to the payment of remuneration in excess 
of and apart from the amount allowed in the 
taxation ; and were framed upon the principle 
which regards with jealous scrutiny contracts 
brought about by persons holding positions of 
active confidence towards others, such as a pleader 
necessarily occupies in reference to his client. 
They were intended to protect necessitous, imprc- 
vident, or careless litigants, from being taken 
advantage of by unscrupulous legal advisers. 
llama v. Kunyi, I. L. R. 9 ifiai. 375, approved and 
followed. Razi-ud-din v. Karim Bakhsh. 

[L L. R. 12 All. 169 

6. — Legal Practitioners Act {^XYIIL of 1879), 

s, 28— Agreement between pleader and person re- 
taining him — Promissory 7iote, suit Quantum 

meruitL] The defendants’ brother engaged a vakil 
(since deceased) to defend certain suits on their 
behalf and made and delivered to him a promis- 
sory note for an agreed sum in respect of his fee. 
The note was not filed in Court and it exceeded 
in amount the vakil’s regulation fee. The de- 
fendants subsequently made a promissory note in 
substitution for the above, and the vakil’s repre- 
sentatives now brought a suit upon the last- 
mentioned note : — Held- (1) that the agreement 
with the defendants’ brother was invalid by reason 
of the Legal Practitioners Act, s. 23, and the plain- 
tiffs were not entitled to recover the amount of 
the note ; (2) that the plaintiffs were entitled to 
recover in this action the amount due to che vakil 
independently of that agreement. Anantayya 
V, Padmayya. 

[I. L. R. 16 Mad. 278 

(3) REMOVAL, SUSPENSION AMD DISMISSAL. 

7. — Legal Practitioners Act (XU/iZ o/ 1879), 
^.13 — Grounds for susp^ension] A pleader’s pro- 
fessional misconduct having amounted to ‘‘reason- 
able cause,” within the meaning of s. 13 of the 
Legal Practitioners Act (XVIII of 1879), for sus- 
pending him from practice, their Lordships declined 
to interfere with the decision of the High Court 
as to the punishment, it nob being clearly shown 
that the quantum awarded was unreasmiable and 
excessive. In the matter of Quarry. 

[I. L. R. 13 All. 93 
[L. R. 17 I. A. 199 

27 
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PLEADER — conchuled. ’ 

(4) PURCHASE BY PLEADER AT SALE IN 
EXECUTION OP DECREE. 

S.— Civil Proeed%ire Code, ss. 292, 311 — Suit to 
set aside sale in execution of decree — Duty of raldl 
^urcliasing at Court-sale — Fraudd] A mortgagee, 
having obtained a decree on her mortgage, brought 
the mortgage property to sale ; and her vakil bid 
through an agent at the Court-sale and became 
the purchaser. It appeared that the vakil had not 
informed his client that he intended to bid nor 
obtained the sanction of the Court, but he had 
been instructed by his client and had obtained the 
permission of the Court to bid on her account, and 
he was found to have acted in an underhand 
manner towards her. In a suit to set aside the sale 
brought by the mortgagor, who had sought un- 
successfully to obtain the same relief by means of 
a petition under s. 311 in which fraud was not 
alleged against the purchaser: — Held (on its 
appearing that the vakil had not discharged the 
burden which lay on him of proving that the 
transaction was free from suspicion), that the sale 
should be set aside. Subbarayudu Kotayya. 

[I. L. R. 15 Mad. 389 

PLEADINGS. 

See Jurisdiction— Admiralty and 
Vice- Admiralty Jurisdiction. 

[I. L. R. 17 Calc. 337 

See Cases under Plaint. 

See Written Statement. 

[I. L. R. 14 Mad. 372 

, Inconsistenoy in. 

See Variance between Pleadings 
AND Proof. 

[I. L. R. 20 Calc.l 

PLEDGE. 

See Stamp Act, 1879, Sch. I, Art. 44-. 

ri. L. R. 21 Calc. 241 

, Suit for redemption of. 

See Derhan Agriculturists Relief 
Act, s. 3. 

[I. L. R. 15 Bom. 30 

PLEDGOR AND PLEDGEE. 

^Pledgee tailing oxer the giroperty pledged, 
erediting the ocilve as if it had heeii sold to him — 
Wrongful eoiwersion — Absence of proof of dam- 
uges to pledgor — Account — Piterest.'] Where a 
pledgee, having power to sell for default, takes 
over, as if upon a sale to himself, the property 
pledged without the authority of the pledgor, but 
crediting its value in account with him, this act, 
though an unauthorized conversion, does not put 
an end to th^ contract of pledge, so as to entitle 
the pledgor to have the property back without 
payment. Government paper having been de- 
posited by a borrower from a Bank as security, 
part was legally sold upon his failing to comply 
with the terms between them. As to the rest the 


PLEDGOR AND Th'ETlG'E.Il-^concludcd. 

borrower, afterwards on redeeming a part, was 
led to believe that the paper returned was the 
whole of that which remained unsold in the 
Bank’s possession. The Bank, however, had taken 
over part, as if sold to itself, crediting the price: — 
Held, that the Bank could not, after this, treat 
the securities as still subject to the pledge ; al- 
though this transaction had not put an end to the 
contract of pledge, so as to entitle the pledgor to 
have back fhe paper without payment of the loan 
and interest. The Bank was no longer a pledgee 
of this paper, but, having converted it to the 
Bank’s own use, might have been liable in damages 
for the value, including the interest thereon. 
However, had this liability been enforced, the 
pledgor could not have had credit in the loan ac- 
count for the proceeds of the paper. The cessa- 
tion of interest on the loan was more to his ad- 
vantage than to receive the interest on the paper, 
the market value of which was also falling, so 
that the longer the account had been kept open, the 
greater the balance would have beeu against the 
pledgor. It followed that there was no evidence of 
damage to him resulting from the conver.sion. The 
first Court decreed an account, wrongly deciding 
that interest could not run upon the loan, which 
the amount of the paper transferred by the Bank 
to itself purported to wipe off, from the date of the 
transfer. On this point, as well as because tliere 
was no proof of damage to the pledgor, the High 
Court, reversing that decree, had rightly dismissed 
the pledgor’s suit. Neckram Dobay r. Bank op 
Bengal. 

[I. L. R. 19 Calc. 322 
[L. R. 19 I. A. 60 

POLICE ACT (XLVIII OF 1S60). 

, S. 11, cl. {2).— TA cense— Tea and Soda- 

•R'ater sho2}sd\ The words “ hotel, tavern, shop 
or place ” in the second clause of s. II of the 
Police Act (XLVITI of ISiJO) are wide enough to 
include every place mentioned in the first clause 
of that section. Tea and .sodawater shop.s are 
required to be licensed under the Act. Queen- 
Empress t, Sheriar Ardeskeu Ekani. 

[I. L. R. 15 Bom. 530 

POLICE DIARIES. 

See Evidence— Oriaiinal Cashs— State 
MENTS TO Police-Officers. 

[I. L. R. 20 Calc. 642 

POLICE-OFFICER. 

SeeCoNFESSioN— C onpession.stoPolice- 
Offigers. 

[I. L. R. 14 Bom, 260 

[I. L. H. 17 Bom. 485 

, Resistance and obstruction to— 

See Sentence — Cumulative Sen- 
tences. 


[I. L. R. 19 Calc. 105 
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POLICE-OFFICER — ooncViuled. 

— , Statement to— 

See Defamation. 

[I. L. R. 16 Mad. 235 

5e£^EviDENCE—CBiMiNAL Cases— State- 
ments TO Police-Officers. 

[I. L. R. 15 All. 11, 25 
[I, L. R. 20 Calc. 642 
[I. L. R. 21 Calc. 392 

See False Evidence, 

[I. L, R. 15 All. 11 

POLICE REPORT. 

See Possession, Order of Criminal 
Court as to — Likelihood of 
Breach of the Peace. 

[I, L. R. 20 Calc. 613, 520 

POLICY OP INSURANCE. 

See Stamp Act, 1879, s. 3, Cl. 15. 

[I. L. R. 19 Calc. 499 

POLITICAL AGENT. 

, Certificate of— 

See Jurisdiction op Criminal Court 
— General Jurisdiction, 

[I. L. R. 13 Mad. 423 

, Court of- 

See Execution op Decree— Applica- 
tion FOR Execution and Power 
OF Court. 

[I. L. R. 17 Bom. 162 

POLL. 

See Company— Meetings and Voting. 

[I. L. R. 15 Bom. 164 

PORTUGUESE CONVENTION ACT (IV 
OF 1880.) 

See Offence Committed on High Seas. 

[I. L. R. 14 Bom. 227 

PORT TRUSTEES, BOMBAY. 

See Sale op Goods. 

[I, L. R. 17 Bom. 62 


POSSESSION. Col 

1. Evidence of Title ... ... 840 

2. Nature of Possession ... ... 840 

3. Adverse Possession ... ... 841 


See Decree— Construction op Decree 
—General Oases. 

LI, L. R. 18 Calc, 108 

See Oases under Decree— Form op 
Decree— Possession. 

See Landlord and Tenant — Nature 
OF Tenancy. 

[I, L. R. 14 Bom. 392 
[I. L. R. 15 Bom. 647 
[I. L. R. 16 Mad. 131 


POSSESSION — eontinned. 

See Onus Probandi— Possession and 
Proof of Title. 

[I. L. R, IS Calc. 201 
[I. L. R. 12 AIL 46 

See Cases under Title— Evidence of 
Title— Long Possession. 

, Adverse possession. 

See Cases under Limitation Act, 1877, 
Art. 144— Adverse Possession, 

See Oases under Onus Probandi— 
Limitation and Adverse Pos- 
session. 

, Constructive or symbolical posses- 
sion. 

See Limitation Act, 1877, Art. 144 — 
Adverse Possession. 

[I. L. R. 18 Calc. 520 
[I. L. R. 16 Bom. 722 

See Mamlatdars Courts Act, s. 4. 

[I. L. R, 15 Bom. 177 

See Specific Relief Act, s. 9. 

[I. L. R. IS Calc. 80 
[I. L. R. 19 Calc. 544 

, Delivery of— 

See Hindu Law— Gift- Requisites for 
Gift. 

[I. L. R. 17 Bom. 486 
[I. L. R. 20 Calc. 464 

See Mahomedan Law— Endowment, 

[I. L. R. 14 All. 429 

See Mahomedan Law— Gift— Validity. 

[I. L. R. 13 Mad. 46 
LI. L. R. 16 Mad. 43 

See Registration Act, s. 48. 

[I. L. R. 13 Mad. 324 

See Vendor and Purchaser— Comple- 
tion OF Transfer. 

[I. L. R. 16 Mad. 464 
[I. L. R. 19 Calc. 623 

See Vendor and Purchaser— Hotice. 

[I. L. R. 17 Bom, 741 

, Discontinuance of— 

See Cases under Limitation Act, 1877, 
Art. 142. 

, Evidence of— 

See Ownership, Presumption of. 

[I. L. R. 15 Mad. 101 
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POSSESSION — continued. | 

, Obstruction of— 

Bee Practice — Ciyil Cases — Sale by 
Receiver. 

[I. L. R. 21 Calc. 479 

Bee Cases under Resistance or Ob- 
STRUCTION TO EXECUTION OF DE- 
CREE. 

5 Question of— 

Bee Bengal Tenancy Act, s. 149- 

[I. L, R. 17 Calc. 829 

Bee Resistance or Obstruction to 
Execution of Decree. 

[I. L. R. 14 Bom. 627 

— , Suit for— 

Bee Bengal Tenancy Act, Sch. Ill, 
Art. 3. 

[I. L. R. 17 Calc. 926 

See Cases under Limitation Act, 1877, 
Art. 144— Adverse Possession. 

See Cases under Specific Relief Act, 
s. 9. 

See Vendor and Purchaser— Comple- 
tion OF Transfer. 

[I. L. R, 19 Calc. 623 

[I. L. R. 16 Mad. 464 

, Suit for, and for mesne profits— 

See Decree— Form, of Decree— Pos- 
session. 

[I. L. R. 14 All, 531 

See Multifariousness. 

[I. L. R. 14 All. 531 

See Onus Peobandi— Limitation and 
Adverse Possession. 

[I. L, R. 14 Bom. 458 

See Relinquishment or Omission to 
Sue for Portion of Claim. 

[I. L. R. 19 Calc. 615 

See Res Judicata— Relief not Granted. 

[I. L. R. 14 Mad. 328 

[I.L. R. 17 Calc. 968 

[I. L. R. 21 Calc. 252 

See Valuation of Suit— Suits. 

[I. L. R. 17 Calc. 704 

[I. L. R. 15 Bom. 416 

, Under decree afterwards reversed. 

See Money Paid for Benefit of An- 
other. 


POSSESSION— 

, Wrongful— 

See Rioting. 

[1. L. R. 21 Calc. 392: 

(1) EVIDENCE OF TITLE. 

1 . — Mere 'pomulon on the one /tide and nnjmti- 
fiaUe dispos/tesslon on the other — Right of the. 
sessor dlsposse/tsed hy a lorong^doer, a/i against the 
latter.'] Lawful possession of land is sufficient 
evidence of right as owner, as against a person 
who has no title whatever, and who is a mere 
trespasser. The former can obtain a declaratory 
decree, and an injunction restraining the wrong- 
doer. Ismail^ Ariff r. Mahomed Giious, 

[I. L. R. 20 Calc. 834 
[L. R. 20 I. A. 99 

2. — Suit for damages for valnc if fruit taUen 

from garden’^Rlght of A suit for damages 

for the value of fruit crops taken away by the 
defendant from a garden alleged to be in the 
plaintiffis possession can be sustained on the find- 
ing that the plaintiff was in possession up to the 
date of the iustitubion ot the suit : it is nob 
necessary for him to prove his title to the land, 
unless the defendant shows a better title. In this 
case, there being no sufficient findings of the 
plaintiffs’ possession to the date of suit, nor that 
the defendant had failed to show the better title, 
the suit was remanded for such findings, Lep 
Singh Khasia v. Nimar Khasia. 

[I. L. R. 21 Calc. 244. 

(2) NATURE OP POSSESSION. 

3. — Decree for possession.^ non-execntlon of — 
Title — Possession taken hy rhjhtfnl oiener loUhout 
Court's intervention — Trespass — Spe.i'ljie Relief Act 
(i of 1877), s. 9.] B purchased landi from M and 
subsequently brought a suit agaiust M to obtain 
possession. He got a decree, but did not execute 
it within three years. M died, aud after hie 
death aud while his daughter (the plaintiff) was 
a minor, B took forcible possessiou of the land. 
Eight years afterwards the plaintiff attained her 
majority, and she then filed this suit to recover 
the laud. The lower Court held that B having 
failed to execute his decree for possession was 
wrong in taking possession during the miuoriby 
of the plaintiff without the intervention of a 
Court ; that in so doing he was a trespasser ; and 
that the plaintiff, as iiVs heir,_ was entitled tO' 
have possession given to her, until ousted in due 
course of law : — Held (reversing the decree), that, 
subject to the provision of 8. 9 of the Specific 
Relief Act I of 1877, there is no reason for hold-"^ 
ing that in India the rightful owner dispo3se£38ing 
another is a trespasser, and may not rely for the 
support of his possessiou on the title vested in 
him, as he clearly may do hy English law. Bandu 
V , Naba. 


[I. L. R. 21 Calc. 142 1 


[I. L. R. 15 Bom. 23& 
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POSSESSION- 

(3) ADVERSE POSSESSION. 

4. — Limitation — Possession under gift malting 
T.alid title.'] Of two brothers of a Mitakshara 
family, the younger who had been born deaf and 
dumb was disqualified from inheriting, but the 
action of the elder to the younger was such as to 
recognize for some years that the younger had 
n joint interest in the family property, although it 
was found that there was no intention shown by 
the acts of the elder brother to waiv’b the rights 
accruing to him in consequence of his brother’s 
disqualification. The brothers died and also a 
daughter of the elder brother, who was their only 
descendant. This daughter had an only son, who 
died before her, after taking, however, the whole 
family estate under a gift made to him with his 
mother’s assent by his maternal grandfather in 
1867. In 1882 the plaintiff, a collateral relation, 
eued the widow of the donee to obtain the estate 
of the younger of the brothers. The widow made 
title under the gift to her deceased husband, 
followed by his possession, and hefs afterwards, 
eince the date of the gift. Upon the facts found, 
the suit was held to be barred by limitation. Lala 
Muddun Gopal Lal r. Khikhinda Koeb. 

[I. L. R. 18 Calc. 341 
[L. R. 18 I. A. 9 

5. — Equity of redemption — Mortgage— Llmita- 
tion.] In 1845 the plaintiff’s grandfather A 
mortgaged the house in dispute to E with posses- 
sion. A died in 1849, having him surviving his 
daughter E (the plaintiff’s mother), and a daugh- 
ter-in-law iV, the widow of his predeceased adopted 
■son. In 1856 the mortgagee E brought a suit on 
his mortgage agaiust iY and obtained a decree 
against her, directing {inter alia) a sale of the 
house in the event of the non-payment of the 
mortgage-debt. N in consequence sold the house 
in the same year (1856) to if, and paid off the 
mortgagee, who thereupon at her instance gave 
up the bouse to R. He held possession from 1856 
to 1884. In 1881 the defendant P obtained a 
a decree agaiust R for Rs. 2,000. In execution of 
this decree the house was sold, and P bought it 
himself, and obtained possession on 17th January 
1 884. While that suit was pending, the plaintiff 
T, the grandson of A, brought a suit (No. 247 of 
1881) against the son of E (the original mort- 
'gagee), and R to redeem the mortgage of 1845 
and recover possession. The plaintiff obtained a 
decree against E's son for redemption and pro- 
ceeded to execute the decree. He was obstructed 
by R's son, who, however, in a suit (No. 205 of 1882) 
was found to haive no right to the house. The 
present suit was brought in 1884 by the plain- 
tiff to recover the house from the defendant : — 
Held, that the suit was barred. The defendant 
in 1884 purchased the house from .R, who had 
bought it in 1856 from N. R's possession since 
that time had been adverse to the plaintiff. There 
can be adverse possession of the equity of redemp- 
tion, and Hs possession had been adverse up to 
the sale in 1856. Puttappa v. Timmaji. 

[I. L. R* 14 Bom. 176 


(3) ADVERSE POSSESSION— 

6. — Occupation of vacant land — Encroachment — 
Temporary occupation— Lser.] A small piece of 
land being of no present use to its owner and 
being convenient in many ways to his neighbour, 
the latter made use of it, in various ways, without 
objection for more than twelve years. A privy 
and sheds for cows, goats, fowls, &c., and a hut 
for a gliariwallali — all, however, structures of a 
flimsy and purely temporary character — were said 
to have been constructed and maintained for 
many years on the said piece of land. Such user, 
it was contended, amounted to adverse possession : 
— Held, that such user as this was insufficient to 
give a title to the laud by adverse possession. 
User of this sort, under similar circumstances, 
is common in this country and excites no partic- 
ular attention. It is neither intended to denote, 
or understood as denoting — on the one side or the 
other — a claim to the ownership of the land, and 
where this, and no more, is the case, it would be 
wrong to hold that a claim by adverse possessson 
has been made out. Framji Cursetji r. Gocul- 
DAS Madhowji. 

[I. L. R. 16 Bom. 338 
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See Limitation Act, 1877, Art. 47. 

[I. L. R. 19 Calc. 646 

CD CASES WHICH MAGISTRATE MAY 
DECIDE AS TO POSSESSION. 

1 . — s. 145 — ''•Tangible immoveable property — 
Standing crops.] Standing crops are “ tangible 
immoveable property ” within the meaning of 
s. 145 of the Code of Criminal Proceedure. Gheda 
Lal V. 3Tul Ghand, I. L. R. 14 All. 3, and Madayya 
V. Yenhata, I. L. R. 1 1 Mad. 193, followed. Gang- A 
Prasad 'v. Narain. 

[I. L. R. 15 All. 394 

(2) LIKELIHOOD OF BREACH OF THE 
PEACE. 

2. —Griininal Procedure Code {Act X of 1882), 

145 — Rreaclh of the peace— Police report — 

Euties of Magistrate acting under s. 145 — 
Record of grounds.] Before instituting proceed- 
ing under s. 146 of the Code of Criminal Proce- 
dure, a Magistrate is hound to satisfy himself, on 
grounds which are reasonable, that a breach of 
the peace is imminent is regard to properties of 



DIGEST OF CASES. 


( SU ) 


( SiS ) 

POSSESSION, ORDER OP CRIMINAL 

COURT AS TO--contm'Ked. 

(2) LIKELIHOOD OF BREACH OF THE 
PE A CE — 00 ntinued. 

the description specified in that section, and 
that a dispute likely to cause a breach of the 
peace exists concerning them ; and the grounds 
stated by him must be such as to satisfy a Court 
of Revision before which such case may be 
brought by any of the parties concerned. Where 
a Magistrate, in consequence of the institution 
of various cases relating to breaches of the peace 
between the partizans of two rival zemindars 
had directed the police to enquire and report 
whether there were sufficient grounds fon proceed- 
ing under s. 145, Criminal Procedure Code, and, 
having received a report which both suggested 
the necessity for such proceedings and set forth 
substantial reasons in support of the suggestion, 
made such report the foundation for the proceed- 
ings which he instituted, it was contended, 
among other things, that the Magistrate had 
not complied with the provisions of the Code in 
omitting to state the grounds of his being so 
satisfied of the imminence of a breach of the 
peace: — ^old, that inasmuch as the Police report 
contained abundant evidence of the likelihood of 
a breach of the peace, it was sufficient, for the 
purpose of notice to the parties, for the Magis- 
trate to cite it as the ground of his proceeding on 
which he was satisfied that a dispute within the 
terms of s. 145 existed, and that it would be open 
to the parties during the proceedings, if they 
disputed the necessity for them, to show before 
the Magistrate that no such dispute existed, or, if 
so advised, to move the Court of Revision to set 
aside the proceedings, on the ground that the 
Magistrate had proceeded on grounds which were 
not reasonable or which could not be held to be 
sufficient to satisfy him that such a dispute exist- 
ed. Dhanput Sikgh V . Chattbrput Sikgh. 

[I. L. R. 20 Calc. 513 

2,--Gviminal Procedure Code {Act X 1882) 
ss, 145, Breach of the jpcace— Record of 

grounds for Magistrate taking ‘proceedings umler 
s. 145 — Police rejport — Sessions Judge 7iot empom- 
ered to order proceedings mider s. 145 — Invali- 
dity of proceedings so institutedd\ To justify the 
initiation of proceedings under s. 145, Criminal 
Procedure Code, it is not sufficient that, in course 
of a trial, it should appear from the statement 
of a witness examined that a breach of the peace 
is likely to ensue in consequence of a dispute 
regarding land. Before taking action, the Magis- 
trate is bound to be satisfied from a Police report 
or other information on this point, and he is also 
bound to make an order in writing stating the 
grounds of bis being so satisfied, and this must 
be served on the parties to the dispute ; for it 
is the intention of the law, not only that Magis- 
trates should have sufficient grounds for pro- 
ceeding under s, 145, but that they should in- 
^fei^ the parties concerned of the grounds on 
which they are proceeding, A Sessions Judge is 
competent to order a Magistrate to take 
♦etion under s. 145. He should rather draw his 


POSSESSION, ORDER OF CRIMINAL 
> COURT AS TO '^continued. 

(2) LIKELIHOOD OF BREACH OF THE 
'2'^kQMi-~-conclndvd: 

attention to the nature of the dispute in the trial 
before him, so that the Magistrate may exercise 
his own discretion as to the necessity of pro- 
ceedings. Proceedings so initiated, when there 
is nothing in the Police report or elsewhere to 
justify them, would be void, and s. 537, of the Cri- 
minal Procedure Code, would have no application. 
Gout Mohan Majec v. Boollidh Majcc, 22 W. R. 
Cr. Si, di.ssented from ; Blianpnt Singh v. Chain 
torput Singh, I. L. R. 20 Calc. 513, followed. 
Quben-Empress i \ Gobind Chandra Das. 

fl. L. R. 20 Calc. 520 
(3) PARTIES TO PROCEEDINGS. 

4. — Criminal Procedure Code, s, 145 — Parties 
claiming to he in possession of land, the suhjcct of 
disjfute. right of. to appear in pvocecdlngsCl Before 
taking action under s, 145 of the Code of Crimi 
nal Procedure, the Magistrate is bound to be 
satisfied from a Police report or other information 
as to the likelihood of a breach of the peace, and 
he is also bound to make an order in writing 
stating the grounds of his being so satisfied, aud 
this must be served on the parties to the dispute ; 
for it is the intention of the law, not only that 
Magistrates should have sufficient grounds for pro- 
ceeding under s. 145, but that they should inform 
the parties concerned of the grounds on which 
they are proceeding. Parties who, though not 
actually involved in the dispute, claim to be in 
possession of lands which are the subject of pro- 
ceedings under s. 145, should nob be shutout from 
giving evidence in support of their claims. To do 
so would undoubtedly occasion very serious pre- 
judice and interference with any po.ssession wffiich 
they might be able to establish. QaEBN-EMPRESS 
V . Gobind Chandra Das. 

[I. L. R. 20 Calc. 520 

5. — Griniinal Procedure Code, s. 145 — Parties 
concerned In gyroceedings.'j The words ‘•parties 
concerned” in s. 145 of the Criminal Procedure 
Code do not necessarily mean only the persons who 
are disputing, bub include also per.sons who are 
interested in, or claiming a right to, the property 
in dispute. Ram Chandra Das r. Monohur 
Roy. 

[I. L. R. 21 Calc. 29 

6. — Criminal Procedure Code {Act X of 1882), 
s. 145 — ‘‘ Parties concerned in dispute Death of 
one of original parties —Suhstitution of party icith- 
out fresh jyroceeding under s. 145 — Piissession at 
time of institutioji of proceeding or at time of Jlnal 
order — Criminal Procedure Code, s. 537.] In a 
proceeding under s. 145 of the Code of Criminal 
Procedure recorded on 27th April 1893, A and B 
were respectively made first and second parties, 
and were ordered to put in statements of their 
claims to the land in dispute, which they accord- 
ingly did. B died on 24th May 1893, Xu his 
statement filed on the 31 sb May, A disclaimed any 
interest in the land, but stated that his mother, 
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POSSESSION, ORDER OP GRIMINAL 
COURT AS 110~co7itimLed. 

(3) PARTIES TO PROOEEDINGS-.co;icZ?/^^fZ. 

D K (who had been a party concerned in the dis- 
pute which led to the orig-inal proceeding*), was 
the owner and in possession of it. On 1st June, 
B S applied to be substituted as a party in place 
of his father B. D K and B 8 were made parties 
without any fresh proceeding under s. 145 of the 
Code. The case was heard on 27th June and 7th 
July, and on 17th July the Magistmte found as 
regards the possession in favour of D K .'—Held, \ 
by Pethebam, O.J., and Trev’Elyait, J. (Ram- 
PINI, J.. dissenting), that since the possession to 
be enquired into was the possession at the time of 
the initiation of the proceedings, the words 
parties concerned in the dispute ” meant parties 
concerned at that time : there was no power in 
such a proceeding to introduce parties who were 
not concerned in the original dispute. No order 
could therefore be made against B S, and the 
proceedings were bad as against him Be?' Ram- 
PINI. J.— The preliminary proceeding under 
s. 145 of the Code may, and in many .cases must, 
partake of the character of a general citation to 
all the parties concerned in the dispute to appear, 
and it is not necessary for the Magistrate to con- 
fine his final order as to possession to the parties 
whom he may have named in the preliminary 
proceeding. The Magistrate had power to sub- 
stitute the name of B S for that of his father 
’without commencing the proceedings de noi:o. 
The alteration in s. 145 of AotX of 1882, the pre- 
sent Criminal Procedure Code, of the language of 
s. 530 of the old Code, Act X of 1872, implies 
that the Magistrate is to decide on the possession, | 
not at the time of the initiation of the proceed- 
ings, but at the time of recording the evidence. 
If there was any err ‘r in the proceedings, it was 
one cured by s. 537 of the Code. Bechu Sheikh 
Deb Kumari Dasi. 

[I. L. R. 21 Gale. 404 

(4) EVIDENCE, MODE OF TAKING, 
WITNESSES, &c. 

7.“^C)'imi7ird Procedure Code^ s. 145 — Isme of 
summons to witnesses — Mug 1st rate, duty of — Pro- 
cess to enforce attendance of loltnessesdl Though 
in a proceeding under s, 145, the evidence is to be 
recorded as in a summons-case, it is the duty of 
the Magistrate to issue processes for the attend- 
ance of such witnesses as the parties may desire 
to call, unless he can show good reasons for not 
doing so. Murendro Narain Singh Qlioiodhry v. 
Bliolani Prea Baruaui^ I. L, R. 1 1 Calc. 762, fol- 
lowed. Ram Chandra Das t\ Monohur Roy. 

[I. L. R. 21 Calc. 29 

(5) DECISION OF MAGISTRATE AS TO 
POSSESSION. 

S.--Grlminal Procedure Code, 1882, s. 145— 
Magistrate to determine ivho was in possession at 
ivhat time,'] Under s. 145 of the Code of Criminal 
Procedure (Act X of 1882} a M>>gistrate is required 
to decide which of the parties between whom a 
dispute exists is in possession of the subject of 


POSSESSION, ORDER OF CRIMINAL 

COURT AS TO — continued. 

(5) DECISION OP MAGISTRATE AS TO 
POSSESSION— 

the dispute at the time when the Magistrate de- 
cides the question of possession, and not at any 
time precious thereto. In the matter op 
Hhchapa. 

[I. L. R. 15 Bom. 152 

9. — Qrbninal Procedure Code., s. Or dev for 
interim possession — Point of time at which ptosses- 
sion is to he loolied at in determining wliieh 
'party is entitled to an order under s. 145,] The 
possession which a Magistrate acting under s. 145 
of the Code of Civil Procedure has to fiud and 
support is possession at the time of the Magis- 
trate’s proceedings. Hence where a Magistrate 
decided a question of possession under s. 145 upon 
evidence taken six mouths previously : — Held., that 
such order was irregular and unsustainable. IN 
THE MATTER OF THE PETITION OF JaI LAL. 

[I. L. R. 13 All. 362 

iSt^^BECHH Sheikh c. Deb Khmari Dasi. 

Per Pethebam, C. J., and Trevelyan-. 

J. (Rampini, j., dissenting), 

[I. L. R. 21 Gale. 404 

(6) ATTACHMENT OF PROPERTY. 

10. --Grimlnal Procedure Code, s, 146 — Bights 
determinable by Recenue Court. \ Section 146 of 
the Code of Criminal Procedure does not give 
jurisdiction to pass an order of attachment in a 
dispute between parties whose rights regarding* 
such dispute would have to be determined by a 
Revenue Court. Ganga Prasad v. Naratn. 

[I. L. R. 15 All. 394 

(7) STRIKING OFF PROCEEDINGS. 

11. — Striking off proceedhigs under s. 145, Code 
of Criminal P roaedure, effect of — Hew proceeding. 
Proceedings under s. 145 of the Code of Criminal 
Procedure cannot be renewed after the dispute 
has been settled and an order has been made that 
the case be struck off. Under such oircumstances 
a new proceeding would not be ju-tified only on 
the materials upon which the proceeding, which 
was struck off, was based. Tarini Chaean 
Chowdhry V. Amulya Ratan Roy. 

[I. L. R. 20 Gale. 867 

(8) DISPUTES AS TO RIGHT OF WAY, 
WATER. &o. 

12. — Dispute about the right of performing wor- 
ship and other religious rites in temples — Jurisdic- 
tion of Magistrates to interfere in cases where 
Civil Courts cannot grant reluf — Procedure to be 
adopted where breach of the peace is agjprehended 
— Right of suit.'] A Magistrate, First Class, made 
an order under s. 147 of the Criminal Procedure 
Code (Act X of 1882) forbidding certain persons 
from taking part in the worship and other religious 
ceremonies connected with certain temples, As to 
the right to perform these ceremonies, the High 
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1 Vipld that Civil Courts could 
Court had y q^stious of mere dignity or 

not determine, trivial q dispute not 

privilege:— ;\ Pmirt s. U7 did not 
being to’ forbid tbe per- 

ffive tbe Magistrate jui^ takino- part in tbe 

sons named !n the orte ty,at the 

ceremonies "'.'1"®®* ^s it contained no restric- 
order was bad in form, , operate, 

tion of in cases wliere a Magistrate 

Jpfehends^a °^e^SovTsions orchapter 


digest of -CASES. ^ ^ 

'POTTLA.'3.—‘007iGluded. 

^ Suit to enforce acceptance of 

conchtjded. 

s-e MADRAS rent Recovery Act, s. 51. 

[I. L. R. 13 Mad. 361 


1882). 


[I. L. R. 14: Bom. 25 


POST OFFICE ACT (XIV OF 1866). 

[I. L. R. 13 Mad. 242 

g 48 -Secreting andfra,Mently appro- 
— TT’ Theft— Dishonest misappops,- 

mnating letteu 1 I y-ry I860), 378, 

ation—Denal Code ^ . . employ of Govern- 

403 ] The '^“"f^SepartS ^hile assist- 
ment in the Post Office P secreted two letters 
ing in the ° "thm to the deli- 

with the incT with him certain moneys 

very peon, and snar ^ charged under the 

payable upoi^bem H ginee 

Indian Post 0®“®, ggd was not to prevent 

the intention jg^mrs to tbe addressee.s. he was 

the delivery of the leUe s secreting them within 
not guilty of tbe onenc 

the meaning of /®gtg„iin<. and of fraudu- 

guilty of the often ^ , letters within the 

lently “'®W'°f]ggt“o°n, and of the offence of 

meaning of that sect , dishonest mis- 

theft and of ®'^*®“P ^ ® itbin the meaning of 

^Sfp^nM Cod'e Thben^Bmpkess .. VBKK.xa- 
SAMI. J. Mad. 229 

POTTAH. 

See Jurisdiction of Civil 
POTTAHS. 

[I. L. R. 13 Mad. 361 
[I. L. R. 14 Mad. 441 

j Acceptance of— 

See Madras Kent Uecovery Act, s. 4. 

[I. L. R. 13 Mad. 271 

■ Suit to enforce acceptance of— 

See Jurisdiction of Civil Court— 

POTTAHS. 

[I. L. R. 13 Mad, 361 


Tender of— 

’ Madras rest Recovery Ad. s. 9 

■ [I. L. R- 13 Mad. 42, 249 

POVERTY OF appellant. 

See SEOUEITY FOB Gosts-Appeals. 

[I. L. R. 21 Calc, 528 

POWER-OF- ATTORNEY. 

See Stamp Act, Sch. I, A-BT- 50. 

[I. L. R. 15 Miad. 386 

— Construction of A 

p-operty docs not g^" to 

power-of-attorney an Lw ^ny way he 

if ^“Jht fit tha^ the holder of such power 

EKCHAZm. GYAKMAL U. SHA« MoaHAH 

Yardraj. Bom. 590 


Construction op 


Court — 


POWER OF SALE. 

See Mortgage 

Mortgages. 

[I. L. R. 16 Bom. 303 
[I. L. R. 13 All. 28 
[I. L. R. 17 Bom. 425 

See Mortgage— Power of Sale. 

[I. L. R. 16 Bom. 141 
[I. L. R. 17 Bom. 711 

See Stamp Act, 1879, Son. I, Art. 44. 

[I, L. R. 21 Calc. 241 

Col. 
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PRACTICE. 

1. Civil Cases 


2 . 


(fi) Appeal ••• 

(7A Application after refusal ... 

(c!) Application by person not 
party to suit ... 
td\ Costs... ••• , 

((") Inspection and production 
of documents ... 

(/) Letters of aO ministration. ... 
(n\ Paper books 

(h) Rulings of High Court 

(i) Sale by Ueceiver 

(j) Sale by Registnir 

(k) Stay of proceedings 
Criminal Cases 

la') Petition for bail... .. 


851 

851 

852 
852 
852 

852 

853 
853 
863 
853 
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PRACTICE — cont'mued. 

(1) CIVIL CASES. 

See Appeal— Decrees. 

[I. L. R. 12 All. 61 

See Appeal— Grounds of Appeal. 

[I. L. R. 15 Mad. 503 

See Appeal— Objections by Respond- 
ent, 

[I. L. R. 14 Bom. Ill 

See Appeal to Privy Council— Prac- 
tice AND Procedure. 

[I. L. R. 21 Calc. 476 

See Commission— Civil Cases. 

[I. L. R. 15 Bom. 209 

See Compromise -Compromise of Suits 
UNDER Civil Proceiture Code. 

[I. L. R. 15 Bom. 594 

See Costs— Special Cases— Admiralty 
OR VICE' Admiralty. 

[I. L. R. 17 Calc. 84 

See Costs— Special Cases— Attorney 
AND Client. 

[I. L. R. 21 Calc. 85 

.See Costs— Special Oases— Official 
Assignee. 

[I. L. R. 14 Bom. 189 

See Custody of Child. 

[I. L. R. 18 Calc. 473 

See Divorce Act, s. 16. 

[I. L. R. 18 Calc. 443, 539 

See Execution of Decree— Stay op 
Execution. 

[I. L. R. 15 Bom. 536 

See. Guardian— Duties and Powers 
OP Guardians. 

[I. L. R. 19 Calc. 334 

See Inspection op Documents-tCivil 
Cases. 

[I. L. R. 15 Bom. 7 

See Insolvent Act, s. 7.S. 

[I. L. R. 14 Bom. 189 

See Interrogatories. 

[I. I,. R. 17 Calc. 840 

[I. L. R, 18 Calc. 420 

See Jurisdiction— Admiralty and 
Vice- Admiralty Jurisdiction. 

[I.L. R.17 0alc.337 


PRACTICE— 

(1) CIVIL CASES— 

See Let ters Patent, High Court, cl. 1 5. 

[I. L. R. 17 Calc. 66 

See Lunatic. 

[1. L. R. 16 Bom. 132 

See Mamlatdars Courts Act. 

[I. L. R. 14 Bom. 371 

See Oaths Act, ss. 10, 11. 

[I. L. R. 13 All. 386 

See Pensions Act, s. 4. 

[I. L. R. 17 Bom. 169 

See Oases under Privy Council, Prac- 
tice OP. 

See Receiver. 

[I. L. R. 14 Bom. 431 

See Remand— Procedure on Remand. 

[I. L. R. 17 Calc. 168 

See Cases under Small Cause Court, 
Mofussil — Practice and Pro- 
cedure. 

See Oases under Small Cause Court, 
Presidency Towns— Practice 
and Procedure. 

See Summons, Service of. 

[I. L. R. 19 Oalo. 201 

See Withdrawal op Suit. 

[I. L. R. 15 Bom, 160 

{a) Appeal. 

1. — Aj)^eal hy one plaintiff against another — 
Rival cLaimants pnt on the record as representa- 
tires of deceased pilaintlff.'] In a suib for redemp- 
tion one of the plaintiffs died. A, the adopted 
son, and B, the daughter, made separate applica- 
tions under s. 865 of the Civil Procedure Code to 
be placed on the record. The Judge ordered them 
both to be put on the record and proceeded with 
the suib, and finding that A's adoption was proved, 
and that B was not legal heir of the deceased, he 
gave a decree for redemption in favour of A. B 
appealed making A alone respondent. The Appel- 
late Court held that B and nob A was heir of 
deceased and passed a decree in B's favour against 
A. On second appeal to the High Court, heldy 
that the Judge had no power under s. 367 of the 
Code to admit on the record both rival claimants 
as legal representatives or adjudicate by his decree 
between their rival claims : and that the Appel- 
late Court ought not to have allowed one plain tijS 
to appeal against another or to have decided the 
rights of different plaintiffs inter se. Vithu v. 
Bhima. 


[I. L. R. 15 Bom. 145 
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PRACTICE — Gont'mvetl. 

(1) CIVIL CASES — contumed. 

(a) A'B'PEk'L—eoncluded. 

2. - Buies of Court, Novemler 

o'andnm of appeal, uiisdesorlp>tioii hi — Appeal de- 
seriled as '\first appeal from order ” instead^ of 
first appeal from decree Ifc is not a fatal objec- 
tion to an appeal that the same is de scribed in the 
memorandum as “ First appeal from Order ’’ being" 
in reality a first appeal from a decree, it not 
being shown that the respondent was in any way 
prejudiced by such misdescription, or that by 
reason thereof an insufficient stamp was placed 
on the memorandum. Kedar Nath v. Laljl Sahai, 

I. L. R. 12 All. 61. quoad this point, distinguished. 
Sant Lal i\ Sri Kishen. 

[I. L. R. 14 All. 221. 

(JC Application after Refusal. 

3. — Application to another Judge after refusal 
of application hy one Judge of High Court — 
Bevie tv— Appeal.'] If au interlocutory order is 
wrongly refused by one Judge, the proper course 
is to apply for a review or to appeal from it ; nob 
to seek to obtain the order by resorting to another 
Judge, even though arguments should then be 
forthcoming which were nob pub before the first 
Judge. Motivahu v. Premvahtj. 

[I. L. R. 16 Bom. 511 

{o) Application by Person not Party 
TO Suit. 

4:. — Lessors — Beceiver.] Case in which persons 
not parties to a suit in which a receiver had been 
appointed, were permitted to apply, by motion 
or notice in the suit, for the purpose of establish- 
ing their rights to obtain an order directing the 
receiver to make over to them certain properties 
of which he was holding possession after expiry 
of the lease under which those properties had 
been held by him, and which had been granted co 
.his predecessor in title by certain persons through 
.whom the applicants claimed as representatives. 
Neate v. Plnh 15 Sim. 450, as explained by Fry, 

J. , in BrocMehank v. Bast London Railway Com- 
panip L. R. 12 Oh. D. 8H9, referred to. Mahomed 
Medhi Galistana r , Zoharra Begum. 

[1. L, R. 17 Calc. 285 

. {d) Costs. 

5. — Partition-proceedings — Form of order for 
costs- Order for execution on non-payment.] 
Where one of the parties to a partition -suit bears 
all the costs of the proceedings subsequent to 
decree, and the other parties make default in pay- 
ment to him of their respective shares of the 
■costa, he is not entitled to embody in his order 
against them for payment an order for execution. 
He must first obtain an order for payment, and, if 
payment be not obtained, application for execution 
laaay be made. Brojolall Sen v, Mohendro 
Hath Sen. 

[I. L. R. 18 Calc. 199 


PRACTICE- continued. 

(1) CIVIL CASES — continued. 

(e) Inspection and Production of Documents, 

6. — Affidavit of docu mcnts —Seal i nq up imma- 
terial parts— Su/iieieney of qfidarit.] A plaintiff 
in his affidavit of documents objected to allowing 
inspection of such portious of certain account 
books as be stated did uob contain entries relating 
to the matters in question iu die suit, and claimed 
the right to seal up such portions. Upon that 
affidavit being filed, tlic defendant took out a 
summons to consider the sufficiency thereof. It 
was objected that this was nob the proper mode of 
procedure, and that the defendant should take 
steps when inspection was refused : -Held, that 
though technically the better way of raising the 
question would have been bo take out a summons 
for production, the course taken by the defendant 
might, if preferred, be adopted, and that he was 
entitled to au order that the plaintiif should make 
a better and further affidavit showing what parts 
of the docuijients he claimeii to seal up, and the 
grounds upon wliich the claim was based. Jadub 
Loll Shaw v. Kanai Loll Shaw. 

[I. L. R. 20 Calc. 587 

(/) Letters of Administration, 

7. — Petition "by Administrator- General for letters 
of administration — Prayer for remission of Court- 
fees where estate is of small value — Buie of Hiyh 
Court, 697 — Verification of petition — Administra- 
tor-GeneraVs Act {11 of 1874). ss. 12, 16, 17.] A 
petition by the Ailminisbrator-General for letters 
of administration containing a statement as to 
the value of the estate, followed by a prayer for 
the remission of Court-fee.s under Rule 697 of the 
Rules of the High Court f Belcliambers’ Rules and 
Orders, page 278), is sufficiently verified by the 
signature of the Administrator-General iu accord- 
ance with s. 12 of Act II o,f iS74. The elfect 
of that Act is bo do away with the requirements 
of the rule in such a case, so far as it makes veri- 
fication by affidavit necessary as to the value of 
the assets. In the goods of McComiskey, 

[I. L. R. 20 Calc. 879 

(y) Paper Books. 

8. — Rules of Original Side, fUgJi Court — Appeal 
— Paper hook, delivery of — Costs.] Wheii an appeal 
is filed, bub no paper books are delivered by the 
appellant, the respondent is eutible<i without tak- 
ing upon himself to deliver pap-3r books, to have 
the appeal dismissed with co.sts. Ilurroosoondery 
Bossee v. Colly yioddo Butt, 14 B. L. R. App, 11, not 
followed. Kabuli v. Bhuli. 

[I. L. R. 17 Calc. 289 

ill) Rulings of High Court. 

9. — Biff event rulings of different High Courts — > 
Judge, ovhat rulings to he followed,' hy.] Where 
there are different rulings of the different High 
Courts on a particular point, a Judge should follow 
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PRACTICE — continued^ 

(1) CIVIL 

(A) Rulings of High Court— 

the rulings of the High Court to which he is 
subordinate. Swamirao Narayan Deshpande 

Kashinath Krishna Mutalik Desai. 

[I.L. R.15 Bom. 419 

Balaji Ganesh V. Sakhaeam Parashram 
Angal. 

[I. L. R. 17 Bom. 555 

(i) Sale by Receiver, 

10. — Ohf^trvotimi of possession — Pureliaser . 
o'iglits of — Godr of Civil Procedure {Act XIV of 
1882), Ch. XIX, and s. 647 — Costs.'] Practice of 
the Original Siiie of the Court followed in recog- 
nizing the right of a purchaser at a receiver’s sale 
to obtain the assistance of the Court in obtaining 
possession under the provisions of the Court re- 
lating to sales in a suit. Minatoonnbssa Bibee 
V. Khatoonnessa Bibee. 

[I.L, R. 21 Calc. 479 

O') Sale by Registrar. 

11. — Pnvchase-moneif ; payment of into Court — 
Gonditlons of sale — Interest — Gosts.] VTiere the 
purchaser of a property at a Registrar’s sale is 
out of time in paying into Court the balance of 
his purchase-money, the practice of the Original 
Side of the High Court is that payment of in- 
terest shall follow as a matter of course. But if 
there has been delay on the part of the party 
having the carriage of the proceedings, and if 
that party appears on the summons taken out by 
the purchaser for the purpose of paying into 
Court the balance of such purchase-money, he 
shall not be allowed his costs against the purchaser. 
Kanye Ball Da3S Shama Churn Dawn. 

[I. L. R. 21 Calc. 566 

{li) Stay op Proceedings. 

12. — Pimissal of suit, effect of — Aj) plication to 
restrain receiver pnndiny with funds, j^caidiny 
appeal — Power of Qourtf] Under the Code of 
Civil Procedure, once a suit has been dismissed 
the Court dismissing it i^^funetus officio, save that 
it may stay execution of its own decree or order 
for costs. An application therefore made to a 
Court of First Instance after dismissal of the suit, 
but before appeal filed, asking that the receiver 
may be restrained from parting with funds in his 
hands pending an appeal, cannot be granted. 
Yamin-ud-dowlah v, Ahmed Ali Khan. 

[I. L. R. 21 Gale. 561 


(2) CRIMINAL CASES. 

See Appeal in Criminal Cases— Prac- 
tice AND Procedure. 

[I. L. R. 15 Mad. 137 
[I. L. R. 13 All. 171 


See Commission— Criminal Gases. 

[I. L. R. 19 Calc. 113 


PRACTICE — concluded, 

(2) CRIMINAL concluded. 

See Criminal Procedure Code, s. 437. 

[I.L. R.12 All. 434 

See Letters Patent, High Court, cl. 36. 

[I. L. R. 15 Bom. 452 

See Par DANA shin Women. 

[I. L. R. 12 All. 69 

See Revision — Criminal Cases — 
Acquittals. 

[I. L R. 15 Bom. 349 

See Right op Reply. 

[I. L. R. 17 Calo. 930 

[I. L, R. 14 Bom. 436 
[I. L. R. 14 All. 212 

See Right to Begin. 

[I. L. R. 19 Calc. 380 

See Verdict op Jury— Power to In- 
terfere WITH Verdicts. 

[I. L. R. 15 Bom. 45:2 

(a) Petition for Bail. 

13. — Petition for prisoners admission to hail — 
Form of petition — Petition containing defamatory 
allegations against trying Magistrate and other 
puhlie offieersf[ When a prisoner applied to the 
High Court to be admitted to bail pending the dis- 
posal of his appeal, and the petition contained 
defamatory allegations, consisting (inter alia) of 
irrelevant attacks on the trying Magi.strate and 
other officers in the service of the Government of 
India, the Court refused to allow the petition to 
be filed, and ordered it to be returned. In re 
Durant. 

[I. L. R. 15 Bom. 488 

(d) Reference to High Court. 

— District Magistrate, competency of, to refer — 
Griminal Procedure Gode [Act X of ]882),&*. 438,] 
When a case has been decided by the Sessions 
Judge on appeal from a Sub-divisional Magistrate,, 
the District Magistrate should not refer the case 
to the High Court on the ground that the Sub- 
divisional Magistrate acted without jurisdiction. 
If he desires to move in the matter, he should 
proceed through the Legal ■ Remembrancer. Ob- 
servations of Straight, J., in Queen-Pmpress v. 
Shore Singh, I. L. R. 9 All. 362, referred to with 
approval. Hiraman De i\ Ram Kumar Ain. 

[I. L. R. 18 Calc. 186 

PRE-EMPTION. Gol, 

1. Right of Pre-emption ... ... 865 

2. Construction of Wajib-ul-arz ... 857 

See Attachment— Mode of Attach- 
ment and Irregularities in 
Attachment. 

fl. L. R. 13 AIL 119 
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DIGEST OF CASES. 


PRE-EMPTION— 

Sae Oases under Mahomedan Law- 
Pre-emption. 

See Malabar Law— Mortgage. 

[I. L. R. IS Mad. 490 
[I. L. R. 15 Mad. 401, 480 

, Conditional decree for— 

See Appeal— Orders. 

[I. L. R. 13 AIL 189, 376 

See Decree— Construction of Decree 
—Pre-emption. 

[I. L. R. M All. 529 

, Suit for— 

See Limitation Act, 1877. Art. 120. 

[I. L. R. 14 AIL 405 

*Sec Mortgage— Form of Mortgages. 

[I. L. R. 14 All. 195 

(1) RIGHT OF PRE-EMPTION. 

I — Eight of g^re-eniptloii reserved in family 
2}artitl07i-dee(i — Oovenayit hy guardian of infant 
coparcener — Notice of cocenant — Oon-stvuctive 
notice— Traiififer of Property Act, s. 'S— Tender of 
gmrcliase-money .1 The plaintiff and his step- 
mother, as guardian of her son, defendant 1 , 
then an infant, made a division of the family 
property under a deed of partition by which 
{inter alia) a house was divtied : the deed contain- 
ed a covenant that if either coparcener should 
desire to sell his share of the house, the other 
should have the right of pre-emption. Defend- 
ant 1, without the knowledge of tUe plaintiff, sold 
his share of the house to defendant 8 for Us 180 
under a sale-deed which referred to the deed of 
partition. The plaintiff now sued to enforce his 
right of pre-emption and in the course of the suit 
offered to pay Rs. 130 : (1 ) that the pur- 
chaser had constructive notice of the covenant 
in the deed of partition ; (2) that the covenant 
was not invalid, and that it was unnecessary for 
the plaintiff to prove tender by him of the pur- 
chase-money before suit. Uajaram v. Krishna- 

SAMI. 

[I. L. R. 16 Mad. 301 

2. — Co-sharers — Wajlh-ul-arz, cotistrnctiotiof - 
Purchaser of isolated plot of land in mehal — Pur- 
chaser of sir la?id.] The loajib-vl-arz ot a village 
gave a right of pre-emption to co-sharers in the 
mehalT One of the co-sharers brought a suit for 
pre-emption which the vendee-defendant resisted 
on the ground that he also was a co-sh irer in the 
mehal, and the plaintiff had therefore no prefer- 
ential right. This contention was based on a 
former purchase by the defendant under a deed 
of sale executed by a co-sharer ; and comprising 
(i) an isolated plot of land in the mehal ; (ii) sir 
lands in the mehal: — Held by the Full Bench that 
it being found that the vendee-defendant had 
already become a co- sharer in the mehal prior to 
the date of the purchase which was in question 
ia thehuitt the plaintiff had no preferential right 
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PRE-EMPTION-t ontinned, 

(i) RIGHT OP PRE-EMPTION— 

of pre-emption. Per Mahmood, J. — The decisions 
of the Full Bench in Niam.at All v. Asmat Blhl, 
I. L. R. 7 All. 626, and Sital Prasad v. Amtul Blhi^ 
I. L R. 7 All. 688, have overruled Ilazarl Lai v. 
Ugrah Llai. Weekly Notes, 1884-, p. 108, and Ilnp 
Mam V Mangni, Weekly Note.s, 1886, p. 136. 
Safdar Ali r. Dost Muhammad. 

[I. L. R. 12 AIL 426 

3. — Co-sharers — Pre-emption among co-sharers 
under the Oudh Lam Act {XVIII (f 1876), ss. 
9 to 13 — Prc-cmptors right, as such, dependent on 
the intending rendoSs right to sell — Accounts 
between co-skarers — Cont rilnUlon, right to, for ex- 
penses of suit.'] Pre-emption, as declared in the 
Oudh Laws Act. 1876, is not applicable where the 
co-sharer claiming it denies the title of the co- 
sharer proposing to sell, alleges that the latter is 
not a co-sharer, and says that he himself is en- 
titled to the property. One of two co-sharers, 
entitled to equal shares in an inheritance, having 
taken possession of the whole, was sued by the 
other for her share, with mesne profits from the 
date of the suit. To provide costs, the latter had 
sold to her co-plaintiffs the right to claim half of 
her share. The defences were — (1) relinquish- 
ment of her claim in favour of the defendant ; 
(2) that the defendant had a right of pre-emption 
as to part, in consequence of the above transac- 
tion ; (3) that the share in dispute was subject to 
a proportion of the debts due from the estate of 
the deceased, chargeable on the whole inheritance ; 
and that if the plaintiffs should be held to be en- 
titled to a decree, they should also be declared 
liable to pay, according to shares, their part of 
all the debts of the deceased liquidated by the 
defendant, as well as a proportion of money which 
he had expended, in good faith, in litigation for 
the protection of the inheritance. As to (1), the 
two Courts below concurred in the finding that 
no relinquishment had taken place. As to (2), it 
was pointed out that there had been no attempt 
to sell a share of the inheritance, but only to sell 
a share in a suit ; and it was held, that the posi- 
tion taken up by the defendant was inconsistent 
with his claiming to pre-empt, so that pre-emp- 
tion was inapplicable. As to (8), it was held, that, 
although the plaintiffs could not have a decree 
for mesne profits during the whole period of the 
defendant’s possession, yet. if any account was to 
be taken of the defendanii’s payments, it must 
also be taken of his receipts; and it was held 
that the incidental benefit to the plaintiffs, who 
had not authorized the litigation, in which ex- 
pense had been incurred, did not give rise to any 
implied contract on their part, or render them 
liable in equitv for any portion of that expense. 
Abdul Wahid Khan Shaluka Bibi. 

[I. L. R. 21 Oalo. 490 

4. — Co-sharers —N.’W. P. Land Re re. nun Act 
{XXX of 1878), .S'.?. 166, 168, 188 — W.- IP. P. 
Rent Act {Xll of 1881), ,v. 177 — Interpretation 
of Statutes-^ Meaning of the terms Patti and 
‘‘ Patti of a mehal.''] The expression pattl ot 
a mehal" as used in s. 188 of the North-Western 
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PHE-EMPTION — continued, 

(1) RIGHT OF PRE-EMPTION— 

Provinces Land-Revenue Act (XIX of 1873) 
means a division of a melial distinct from the 
share of an individual co-sharer. The right of 
pre-emption, therefore, which is given by the 
above-named section is not exercisable on the 
sale merely of the share of an individual co- 
sharer not amounting to such a division of a 
melial. Moreover, the provisions of s. 188 of Act 
XIX of 1873 do not apply to a sale under s. 168 of 
the same Act of land other than that in respect of 
which the arrears which it is sold to satisfy 
accrued. Hence, where the share of a co-sharer 
in an imperfect pattldari village, not being the 
land in respect of which the arrears of rent, for 
the satisfaction of which the said share is soM, 
are due, is sold under the provisions of s. 177 of 
the North-Western Provinces Rent Act (XII 
of 1881), no right of pre-emption can be claimed 
in respect of such sale. So held by Edge, C. J., 
and Young, J.. Mahmooo, J., contra. There 
being no statutory definition of the*word lyatti 
that word must be taken in its ordinary accepta- 
tion, and in that acceptation it means the share 
of a pattUlar, whether such share amounts to a 
definite division of a melial or not. The exigen- 
cies of the law of pre-emption require that in 
s. 188 of Act XIX of 1873, the word patti 
should be construed in its broader signification as 
equivalent to any share of a initt'ular. The words 
of 8. 168, which provide that laud sold under that 
section is to be proceeded against as if it were 
the land on account of which the revenue is due 
under the provisions of this Act,” render the in- 
cidents of sales under s. 166, including pre-emption 
applicable to sales under s. 168, with the excep- 
tion that in such case only the defaulter’s interest 
in the laud sold passes by the sale. Hence aright 
of pre-emption would accrue under s. 188 in re- 
spect of the compulsory sale of any share of a co- 
sharcr though such share did not amount to a 
in the sense of a definite division of a melial, 
Baij Nath v. Sital Singh. 


[I. L R. 13 AIL 224 
(2) CONSTRUCTION OF WAJIB-UL-ARZ. 
iif.— Cfisfi>in — Ufahomrdan lam.'] In a suit for 
pre-emption based on a 'ivajih-nl-arz the material 
words of the lOftji h-ul-arz under the heading of 
“Custom for pre-emption” were as follows: — 
“ At the time a proprietary share is transferred a 
right of purchase will vest, fir.st, in a co-sharer of 
tlic same family, and then in the other co-sharers 
of the village in preference to a stranger, provid- 
ed that the same price is paid by the co-sharer as 
is offered by the stranger : ” — Jleld, that these 
words were intended to define a special custom 
of pre-emption, and did not merely mean that the 
custom of pre-emption according to the Mahomedan 
law was to be foUowtd. Ihun Praaad v. Abdul 
Karhn, I. L. U. 0 All. 513, distinguished, Jasoda 
Hand r, Kandhaiva Lal. 

[I. L. R. 13 All. 373 


0, — W'djih-iil-arz not niijnrd h}j lamhardar or co- 
nharern.] Whore a irajilMil-arz was not signed 
by the lamhardar ot by any of the co-.sharers of 


PRE-E MPTION — concluded, 

(2) CONSTRUCTION OF WAJIB-UL-ARZ- 

concluded, 

the village for which it was framed, but was 
found to have been in existence wtihout having 
been questioned by any of the parties who might 
have been affected thereby for a period of some 
thirteen years that the ioajib^ul-arzmigh\:, 

be taken as primd facie evidence of the custoin of 
the village for which it was framed. The said 
ivajib-ul-arz contained a clause relative to pre- 
emptive rights to the following effect:— “When 
any muafidar in the lyatti desires to transfer his- 
share, then first a shareholder in the ijatti takes 
it, and if he does not take it, then another man 
who desires to take it takes it.” Reid, that this 
clause was declaratory of the village custom, and 
that it was not intended thereby to adopt the 
Mahomedan law of pre-emption, Rustam Ali 
Khan o, Abbasi Begam. 

[I, L. R. 13 AIL 407 

7. — GondltloJial sale,] The pre-emptional rights 
of the parties to a deed of conditional-sale cannot 
be affected by a loazlb^id-urz prepared subse- 
quently to the execution of the deed of condi- 
tional sale, but prior to the sale becoming absolute,, 
they not being parties to the wajib-ul-arz, and the 
wajib-ul-arz not apparently indicating any pre- 
existing custom of pre-emption in the village. 
llaghublv Singh v. Kaiulu Singh, Weekly Notes', 
1891, p. 131, distinguished. Be’chan Rai y, Nand 
Kishoee Rai. 

[I. L. R. 14 All. 341 
PRELIMINARY INQUIRY. 

See Pbesidency Magistrate. 

[I. L. R. 16 Bom. 159- 

See Revision-Criminal Cases Mis- 
cellaneous Oases. 

[I. L. R. 20 Calc. 349 

See Sanction to Prosecution — Na- 
ture, Form, and Sufficiency, of 
Sanction. 

[I. L. R. 20 Calc. 474 

[I. L. R. 15 All. 392 

See Sanction to Prosecution— Power 
TO Grant Sanction. 

[I. L. R. 19 Calc. 345 
PRESCRIPTION. CoL 

1. Easements 

{a) Right of way 353 

(&) Rights concerning water ... 859 

See Cases under Limitation Act 
1877, s. 26. ’ 

(1) EASEMENTS. 

{a) Right of Way. 

1. — Landlord and tenant — Act V of 1882 {Ease, 
meats Act)— Act VIII of l^^l—Apjglication of 
Aot—Sulthcfore Act VIll y/1891 came Into force. 
There is nothing in Act Y I II of 1891, which ex» 
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l>EESCElPTION-c«™i««'«'^- 

(1) easements— 

(a) Eight oe -W xy — concluded. 

thf Cou° ft: lipf 

Proviaees *0 <=“^^882) to a suit commenced before 
jjiente Act (V O ; . ^ 

Act VII 0 jg^„(^iord acquire by prescription an 
as againsb bis lanmo 4^ occupied 

-easement of way belonging to his 

by h m as tenant 

Singh Kashi Bam. ^ ^ 

• n>ifil)f of tlio dffenclcbut to have 
his trees overhanging the gdaiiitijf s 
branches iV /“ , gpf,mdant to.no on to the gjlatn- 

Uni-Riff of the trees distinct 

have the 

from The defendant having 

iranches ri„-bt to have the branches 

acquired a P‘^^!^uo-intr'the plaintiffs land, the 
of his trees e7®}““°J ],„3 ^ ri<iht to go on to 

lower Courts iield th' theVm'Pole of gathering 
the Plaif 'f on the groUd that the prescrip- 

*e ft.’^\‘^°/o\®avfthe branches of his trees over- 
tive right to have t carried with it an 

hanging the Pth«tiff of the 

n accessory Wy^possible:-/*i«; (re- 

"’^"“•‘^fthflofer Courfs decree), that the r ght 
versing the ‘ow fruit ofl 

-to go on th^^g perfectly distinct from the pre- 

the branches P^o, 7 e the branches overhanging 

lUnirt ofthft ri'ght- Paesotam Ghela «. Gan- 


(h) EIGHTS COUCBRSflNG WATER. 

AetiVof 

accessory to ^ned a decree declaring Ins 

^foTCin^ "oTof his house projectiug 
light of “VIUb jj^od discharging water 

over the defeni ^ for a declaration of his right 
thereon, now ■ „ , fg. land for the purpose of 

roo i-sf? thht the plaintiff was 
t^ the right claimed as being, accessory 
entitled to the rig pgtahlished, bub that it 

IfTverci^ed only once a year and after 
SeVthe defendants. Hayagreeva v. Sami. 

[I. L. R. 15 Mad. 286 

i.-Easements apparent and 

7 :il%S'^VoS^LSon o'flertain land. 
T^ef divided this land in 186.5, and, ten years 
?ater built at their ioinb expense a partition wa.ll 
hetweL their respective portions, leaving a dram 
in the wall for the passage of water frotn A s to 
S’lland. In 1885 R stopped the flow_ of water 
by this drain. A thereupon sued for an m] unction 
toreateam B from causing the obstruction. Ihe 
Couithf , First Instance decreed the claim, ihe 


PRESORIPTION— 

(1) easements— 

(5) Eights concbrnihg Water— cn/ij 
Appellate Court rejected the 

that there was no carried o(r by 

easement claimed by him if he 

that it wq.s necessary for the enpiyment of h s 

shfre of t\e property, or ’“S 

'ind continuous and necessary for enjoMui, rue 
:Lre as U was enjoyed when the l-^V-n t™. 
effect. Burshotam Sakiiaram Duruo, 

TuKARAM. ^ Bom. 452 

PRESIDENCY MAGISTRATE. 

, Duty of— 

See Bnvision — Criminal Basils— Com- 
. mitments. 

[I. L. R. 16 Bom. 580 

Reference to High Court "by— 

See Bight to Begin. 

[I. L. R. 19 Calc. 380 

^Jno'wllGtloa-^GoToners Act {IV ‘‘'’•'I;;;? 

OomMittal to the High Court hg 

den&u Maqhtrate''s power to inf/unt mto a c,l 

eZimii ig the Coroner.-] A Eresidoncy.Mag.H- 
trabe is competent to liold a prehmniai} nui ary 
the ca"e of an accused person who has hue a 
committed to the High hourb 
I under s. 25 of Act IV of Ibil. Ql, I.l.N-bMl R'., n 

I V. Mahomed Kajudin. ^ 

PRESIDENCY TOWNS SMALL CAUSE 
COURT ACT (XV OF 1882.) 

Si'u Casks tistihr 8 , 1111 . 1 . C.ru.sE Court, 
Presidency Tow.ss. 

, 3. 23. 

See Cl.AIM TO ATTAC1H5D ProI’EU'I'Y. 

[1. L. R. IS Calc. 206 

, 3. 37. 

See Civil Procuduru Com:, h. 1(18. 

[I. L, R. 21 Calc. 269 

See Claim to Attached Proi’ERty. 

fl. L. R. 18 Dale. 296 

See Limitation Act, 1877, Art. 104. 

[I. L. R. 17 Bom. 507 

PRESUMPTION. 

See ARMS ACT, S. 19. 

[I. L. R. 15 All. 27 


See Debtor and Creditor. 


ITT T> ia 174. 
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PRESUMPTION — co7ioHded. 

See Landlord and Tenant— Nature 
OP Tenancy. 

[I. L. R, 16 Mad. 131 
fl. L. R. 14 Bom. 392 

See Mesne Peopits— Mode op Assess- 
ment AND Calculation. 

[I. L. R. 18 Calc. 540 

See Onus Probandi— Limitation and 
Adverse Possession. 

[I. L. R. 19 Calc. 660 

See Ownership, Presumption op. 

[I. L. R. 15 Mad. 101 
[I. L. R. 16 Bom. 547 

See Eig-ht op Way. 

[I. L. R. 15 All. 270 

See Stolen Property, Offences Re- 
lating TO. 

[I. L. R. 21 Calc. 328 

See Title— Evidence and Proof of 
Title— Long Possession. 

[I. L. R. 15 Mad. 315 

See Will— Execution. 

[I. L. R. 21 Calc. 279 

PRIMOGENITURE. 

See Evidence Civil Cases— Miscella- 
neous Documents — Wajib-ul- 
ARZ. 

[I. L. R. 15 All. 147 

Sec Hindu Law — Inheritance — Im- 
partible Property. 

[I. L. R. 13 Mad. 406 

See Oude Estates Act, s. S. 

[I. L. R. 20 Calc. 649 


PRINCIPAL AND AGENT. Col. 

1. Aufchorifcy of Ag^enfcs ... ... 862 

2. Liability of Agents ... ... 862 

3. Commission Agents ... ... 863 


Sec Company— Winding Up— Duties 
AND Powers of Liquidators. 

[I. L. R. 18 Gale. 31 

See Debtor and Creditor. 

[I. L. R. 19 Calc. 174 

See Equitable Mortgage. 

[I. L. R. 15 All. 304 

See Lien. 


PRINCIPAL AND AGENT— 

See Limitation Act, 1877, Art. 89. 

[I. L. R. 12 All. 541 

See Negligence. 

[I, L. R. 17 Bom. 307 

See Onus Probandi— Principal and 

[I. L. R. 20 Calc. 847 

See Pleader— Appointment and Ap- 
pearance. 

[I. L. R. 16 Mad. 285 

(1) AUTHORITY OF AGENTS. 

1. — Sidt Irouglit tg agent for p vine Ij) col — Dls- 
7}iusal of suit hrouglit hg agent in his pvineipaVs 
name— Amendment of 2 A a hit —Court, power of.'] A 
Court in whicb a suit is brought ou behalf of one 
person, through the agency of another, is entitled 
to inquire as to the ageuFs authority. A suit for 
arrears of rent was brought by an agent, pro- 
fessing to act under authority from his piincipal. 
The plaintiff, after instituting the suit in his own 
name as agent, obtained an order from the Court 
granting him leave to amend the plaint by sub- 
stituting the name of his principal as plaintiff, 
suing through him, an amendment which : the 
defendant resisted, disputing the authority of the 
agent ; — Held, that the Court in allowing it did 
not decide that the agent had authority : that 
remained to be proved ; and as it was not proved, 
the suit failed. Nam Narain Singh v. Raghu 
Nath Sauai. 

[I. L. R. 19 Calc. 678 
[L. R. 19 I. A. 135 

2.—‘JdgJit of agent to sue — Husband a7ul wife 
— Suit by loife^s constituted attorney — Lunatic — 
Act XXXV of 1868.] D sued in the Mamlatdar’s 
Court, as Als constituted attorney, for an injunc- 
tion restraining the defendants from causing any 
obstruction to his possession of certain lands. 
The land belonged to A's husband, who was 
alleged to be a lunatic ; but there was no adjudi- 
cation of his lunacy, nor was A appointed a 
manager of his estate under Act XXXV of 
1858 : — Held, that JD had no right to sue. A not 
having been appointed a manager of her hus- 
band’s estate, had herself no right to sue iu re- 
spect of a disturbance of her husband’s possession. 
She could not, therefore, authorize her agent to 
sue on her behalf. Nemava v. Devandrappa. 

[I. L. R. 15 Bom. 177 

(2) LIABILITY OP AGENTS. 

Z,— Contract Act [IX of 1872), n^-Hidis^ 
closed goi'i^^eipal.] A broker gave to one G the 
following sold note: — ‘-Sold this day by order 
and for account of E. E. Gubboy, to my prin- 
cipal, G. P. Notes for Rs. 2,00,000 (two lakhs) at 
Rs. 98-11. (Sd.) A. T. A., Broker.” This note 
was endorsed — ‘'A. T. A., for principal.” In a 
suit by G against the broker for . failure to take 


[I. L. R. 18 Calc. 573 
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(2) LIABILITY OF AGENTS— 
de\i^fevj:—HeU, that there was nothing in this 
contract to rebut the personal liability of the 
broker. Gubboy r, Avetoom. 

n. L. R. 17 Calc. 449 


4.— l)y pvincijpal against agent to recoyer 
woney Tecelved and not accounted fov Termina- 
tion of agency — Act IX of 1872 (Contract Act), 
ss. 201, 218]. Where an agent lor the sale of 
goods receives the price thereof, the agency does 
not terminate, with reference to ss. 201 and 218 
of the Contract Act (IX of 1872), until he has 
paid the price to the principal ; and a suit by the 
principal to recover the price is within time if 
brought within three years from the date of a de- 
mand for an account of such price. The agency 
does not terminate immediately on the sale of the 
goods. It does not terminate at the time when the 
plaintiff obtained knowledge of the defendant s 
breach of duty. Babu Ram v. Ram Dayal. 

[I. L. R. 12 All. 541 

(3) COMMISSION AGENTS. 

^.^Gontract Act {IX of 1872), 55 . 215, 216— 
TlnautliO'clsed profits of agent--Ecidence Act (I of 
1872), s, ^'2--Gontemporaiieo^cs oral agreement — 
Account- sales The plaintiffs, a firm of merchants, 
entered into an agreement (which was reduced to 
writing) with the defendants, who were dealers 
in coffee and other produce, to the following 
effect, riz-i that all consignments of produce, 
which the defendants might make to Europe, 
should be made through the plaintiffs’ firm ; that 
the plaintiffs should receive a commission of 1 
per cent, for themselves and 24 - per cent, for their 
agents at the port of cousigmeut ; that the plain- 
tiffs should make certain advances to the defend- 
ants against the produce ; and that the sums 
advanced should be repaid with interest “ at such 
rates as may be fixed at the various dates of such 
loans, it being agreed that such interest is to be 
regulated by the then prevailing rate at the 
office of the Bank of Madras at Tellicherry.” The 
written agreement was silent as to the mode of 
Bfle, rate of exchange, and other matters connect- 
ed with the business ; but it was at the same time 
further agreed orally that the sales of the defend- 
ants’ produce were to be made under the directions 
and at the discretion of the plaintiffs. Business 
was carried on on the footing of the above agree- 
ments for eighteen months, during which period 
the plaintiffs furnished to the defendants copies 
of the account-sales for the consignments made 
through them, and they were accepted without 
objection by the defendants. The business resulted 
in the defendants becoming indebted to the plain- 
tiffs; and about nine months after the date of 
the above-mentioned agreement the defendants 
executed in favour of the plaintiffs a mortgage 
in which the then amount of their indebtedness 
was recited. The defendants became further in- 
debted to the plaintiffs, and the plaintiffs having 
furnished them with an account of the transac- 
tions between them now sued to recover the 
balance due. The defendants admitted the cor- 
recfth^ of the debit side of the account, bub 


PRINCIPAL AND AGENTS— 

(3) COMMISSION AGENTS— 
denied in general terms that of the credit side. 
Evidence was given by the plaintiffs of the receipt 
of the account-sales in the ordinary cuur.so of 
business and of the delivery of copies to the de- 
fendants from time to time, and they were filed 
as exhibits without further proof. It appeared 
that in the account the defendants were charged 
on account of local exchange ac a rate higher 
than that actually paid to the Bank, with which 
the plaintiffs had made a special arrangenieut 
without reference to the contract with the defend- 
ants. It also appeared that the plaintiffs, under 
an arrangement made with their agents at the ports 
of consignment, had received from them about 
1 per cent, on the various coatsignments by way 
of return commission, and that this arrangement 
had not been communicated to the defendants : — 
Held (1) that the acconnt-salcstwere prhnd facie 
proof of the transactions to which they related ; 
(2) that evidence of the contemporaneous oral 
agreement w.as admissible ; (3) tluit the defendants 
were nob entitled to the benefit of the special 
arrangement between the plaintiffs and the Bank ; 
(I) that the plaintiffs were liable to the defend- 
ants for the amount received by them as return 
commission. Mayen c. Alston, 

[1. L. R. 16 Mad, 238 


6 . — Principal and factor -^Gonsignment for sale 
— Advance hy factor on consignment — IGght of 
factor to sell goods consigned, to him for sale belom 
the limit of price prescribed by conslgnor.l In 
January 1889 an agreement was made between 
the plaintiff’s and the defendant which provided 
that the defendant in Bombay was to act far the 
plaintiff's in influencing con.Kignments of pro- 
duce” to the care of the plaintiff’s in London. 
Such produce was to be sold by tiie plaintiffs in 
London for a certain comm ssioii ami brokerage. 
One of the terms of the agreement was that the 
business in England was to bo woiked entirely in 
the defendant’s name, and the defendant was to 
“ undertake to guarantee the plaintiff.s free of all 
loss in connection with the said eomsigninents 
and to 'guarantee the payment of redrafts, kuT 
On the 25th January 1889 the defeadaut con- 
signed 435 packages of cloves to the plaintiffs in 
London and drew again.st the consignmeut a 
draft for £2,100 on the plaintiffs- In bin con- 
signment letter the defendant .stated that the 
consignment was from hia constituent 6 A”, but 
that as Rs. 30,000 had been advanced to him, the 
consignment was shipped in the defemiaut’H name. 
The letter continued : “ The coat is O-lrZ. per pound, 
but he expects more, and not to be sold under the 
above rateX The sum drawn against the cloven 
(£2,100) was £400 in excess of their value, and on 
receipt of the consignment letter on the Hth, 
February 1889, the plaintiffs at once telegraphed 
to the defendant to remit by cable £400 against 
overdraft against cloves. On the next day the 
defendant replied by telegraph : “ I will remit 
you by outgoing mail.” The plaintiffs accepted 
and paid the draft for £2,100 drawn against the 
cloves. The price of cloves in the London market 
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fell rapidly. The defendant from time to time 
lowered the limit of price, but not to such an ex- 
tent as to allow of a sale being effected. The 
lowest limit named by him was 6d. per pound on 
the Slat October 1889. In December 1889 the 
market price was only 5d. per pound, and the de- 
ficit owing to the plaintiffs was ^1,300. The 
plaintiffs presented bills to the defendant for this 
balance, but they were refused. On the 5th 
February 1890, after due notice to the defendant, 
the 436 bales of cloves were sold, 20 of them at 
4:^d. per pound and 416 at 4|«f. The balance due 
to the plaintiffs in respect of this consignment 
after allowing for the proceeds of sale was 
£1,432-15-0. This sum was part of the amount 
for which the present suit was brought. The 
defendant contended that the plaintiffs were not 
justified in selling the cloves below the price 
limited, mz,, Qd. per pound, and claimed to be 
credited with £329-1-8, which was the difference 
between the amount actually realized by the sale 
and the amount which would have been obtained if 
the cloves had been sold at the prescribed price : — 
Beld^ by Farran, J., and by the Court of Appeal, 
on the evidence (1) that the plaintiffs had accept- 
ed the consignment and had advanced money 
against it on condition of being kept in funds in 
case a deficit should arise, owing to a falling 
market, and that the defendant acquiesced in that 
condition ; (2) that the plaintiffs had throughout 
claimed the right to sell if the condition was not 
observed, and that the defendant inferentially 
admitted the right claimed by the plaintiffs. The 
conclusion to be drawn was that the business was 
conducted on that basis, and that when the con- 
dition was broken the plaintiffs’ right to sell arose 
according to the course of business, notwithstand- 
ing the limit of price imposed by the defendant. 
Per Sargent, C. J. The result of the authorities 
is to show that where a factor for sale, who has 
made advances, claims the right to sell, imito 
domino, the question is whether there was an 
agreement between the parties, either express or 
to be inferred, from the general course of business 
or from the circumstances attending the particular 
consignment, that the factor should under any 
and what circumstances have the power to sell 
against the wish of the owner of the goods. The 
onus of proving such agreement lies on the factor 
who has made the advances, Per Farran, J. : — 
On the whole, the authorities warrant the infer- 
ence that where goods are consigned to a foreign 
merchant as security for an advance, albeit he 
may be a factor entrusted with the sale of goods 
on commission, and where by reason of the fall 
in the market or other causes his security is 
declining in value, and becoming insufficient, 
such foreign merchant is invested with a power 
of sale over the goods after due notice to his 
^principal, although the latter may place a limit 
on their sale, and desire to hold them on, if the 
principal do not put his factor in funds to make 
up the deficit so caused. Jafferbhoy Ludha- 
BHOY Chattoo V , Oharlesworth. 

[I. L. R. 17 Bom. 520 


PRINCIPAL AND SURETY. Col. 

1. Rights and Liabilities of Surety 866 

2. Discharge of Surety ... 866 

(1) RIGHTS AND LIABILITIES OF SURETY. 

1. — Greditor and surety — Right of surety to 
henefit of securities held hy creditor — Surety for 
a 'part of debt due hy principal debtor to creditor 
— Payment by surety of that part — Right of surety 
to benefit of securities does not arise until whole 
of debt paid off — Gontract Act {IX of 1872), s. 
141.] lu August 1889, one K was indebted to 
the Bank of Bengal (the defendants) in the sum 

j of Rs. 3,15,000. The Bank pressed for security or 
payment, and, on the 6th September 1889, K exe- 
cuted, in favour of the Bank, two mortgages of 
certain immoveable properties, the value of which 
was estimated to be Rs. 1,35,000. The mortgages, 
though stamped to secure this amount only, were 
drawn to cover the whole liability of K to the 
Bank, and recited that he had become largely 
indebted to the Bank on certain bills, dec., and 
had agreed to give security in respect of such in- 
debtedness as was thereafter expressed, and they 
contained covenants by K to pay to the Bank all 
sums of money then due , or thereafter to become 
due, by him in respect of such bills, &c. Besides 
the said two mortgages, the Bank obtained other 
securities for a further sum of Rs, 55,000, making 
the total sum secured Rs. 1,90,000, and leaving a 
balance of Rs. 1,25,000 unsecured. Under these 
circumstances the Bank refused to renew certain 
bills of Xs which fell due on the 9bh September 
1889, unless further security were given, and ac- 
cordingly the plaintiff became surety for K for 
the sum of Rs. 1,25,000. This sum he was subse- 
quently obliged to pay, and he then brought this 
suit claiming to share in the proceeds of the mort- 
gages held as security by the Bank. He contended 
that these mortgages were given as security for 
the whole debt (piz,, Rs. 3,15,000) ; that of this 
debt he, as surety, had paid a part, viz., Rs. 1,26,000 
to the Bank ; and that he was, therefore, to that 
extent entitled to stand in the place of the Bank 
and to receive a share of tha proceeds of the said 
securities proportioned to the sum which he had 
paid : — Held, that the plaintiff was not entitled to- 
the benefit of the securities held by the Bank until 
the whole of the debt due to the Bank by X was 
paid. A surety, who has paid the debt which he 
has guaranteed, has a right to the securities held 
by the creditor, because as between the principal 
debtor and surety the principal is under an obliga- 
tion to indemnify the surety. The equity between 
the creditor and the surety is that the creditor 
shall not do anything to deprive the surety of 
that right. But the creditor’s right to hold his 
securities until his whole debt is paid is para- 
mount to the surety’s claim upon such securities, 
which only arises when the creditor’s claim against 
such, securities has been satisfied. Goverdhan- 
DAS Goculdas Tejpal V . Bank of Bengal. 

[I. L. R. 15 Bom. 48 

(2) DISCHARGE OF SURETY. 

2. — Negotiable lnstrume7its Act (XXF/q/1881), 
ss, 37, 39, 66 — Gontract Act, s. 135 — Accommoda- 
tion maher^ discharge of — Presentment of proinis* 
sory ^lote.l Suit by the endorsee against the 

28 


W, D 
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maker of a promissory note, dated 9tli August 
1886, The plaintiff was aware that the note was 
made by the defendant for the accommodation of 
the acceptor, Watson & Co., with whom the plain- 
tiff had large dealings. On the 4th August 1887, 
Watson &; Co. executed in favour of the plaintiff 
and another creditor a mortgage of certain pro- 
perty to secure the amount then due by AVatson 
k Co., including the amount due to the plaintiff 
on the promissory note : the mortgage contained 
a personal covenant by Watson Co. to pay 
the sums dne, together with interest, on the 4th 
August 1838; and the mortgagees practically 
took over the whole business of the mortgagor, 
and it was intended that they should work it for 
his benefit up to that date. The promissory note 
fell duo in June 1887, but was not presented to the 
defendant for payment :-~Rd(L that the plaintiff, 
by accepting the mortgage, i^romised to give time 
to Watson k Co., and thus rendered it impossi- 
ble for him to sue Watson So Co. had the defend- 
ant as surety called on him to do so, and that the 
defendant was accordingly discharged, Por/ose v. 
Baiili of Bengal, I. L. R. 3 Calc, 174, distinguished. 
SemMe : — The maker of a promissory note is not 
discharged by the holder’s failure to present it at 
due date Ramakistnayya v. Kassim. 

[I. L. R. 13 Mad. 172 


B,— Contract Act, s. i:U—Onu,‘}slon of creditor 
to serve summo7is on the 2onlncip(Ll dehtov -- Civil 
Procedure Code {Act XIV of 1882), .s*. 09 H -Prac- 
tice.'] In a suit against the principal debtor and 
the surety, the omission of the creditor to effect 
service of summons on the principal debtor does 
not discharge the surety from his liability, under 
s. 134 of the Contract Act (IX of 1872). Ai.Li 
V , Mahomed. 

[I. L. R. 14 Bom. 267 


4. — Guao’antee— Concealment of material fact 
from surety— Contract Act {IX of 1872), ss. 133, 
143 — Purtlier duties imposed on persoii for whom 
defendants ivere s^ireties,] In August 1881 the 
defendants became sureties to the Bank of Bengal 
for the dne discharge by one B of the duties and 
liabilities of the office of ItliajancM of the Bank 
in Bombay. B was the second clerk in the Bank, 
and it was arranged between him and the Agent 
that he should still continue to fill that office. 
He did so after his appointment as hhajanoU, and 
he received the same salary as before in respect of 
it. In 1889 defalcations, for which as hhajancJti 
he was responsible, were discovered to the extent 
of Rs, 1,42,142, The Bank obtained a decree 
against him for the total amount, and they sued 
the defendants as sureties. The defendants 
pleaded that they were not liable, inasmuch as 
the Bank had appointed B to perform the duties 
of second clerk, in addition to those of hhamyi- 
cU, without their knowledge and consent and 
they contended that such appointment amounted 


to a subsequent variation of the contract, which 
dheharged them, under ,s. 1:53 of the Contract 
Act, as to transactions subsequent to the vari- 
ance. The Court was of opinion that inasmuch 
as the evidence .sliowed tliat B was secoud clerk 
at the time of his appointment as Jchafinclii 
and continued afterwards to fill that office by 
arrangement betweeri liim and the .\gcnt of the 
Bank, the- question was tiot whether there had 
been a subsequmib vnviaibm of tin* contract, but 
whether,- as the surety-bond was sibnit as to this 
part of the arrangement; hotwocn the Bank and 
and it w.'is made (as the dfd'ond.unis alleged) 
without their knowlwlg-*. and consent., they were 
discharged from liahilitv on tiu', gituiui] that a 
material circumsta.nce li.-i, 1 been coueoahai from 
them that tlie <lcfen.i:ints were not dis- 

cha,rged from liability Tiu* expr ession •• keeping 
silence” in s. bb) of tln^ Contract Act clearly 
implies intentional eoiicealmout fi.s di.stinguished 
from raei’GTion-di'^Glosure. ddie withholding must 
be fraudulent, as necessarily is tin* case when a ma- 
terial circumstance is intent ionally concealed. In 
this case there was not the sli^fhtest reason to 
suppose that there liad been any in tetitional con- 
cealment by the Bank of the iact that B was to 
continue to fill the oifico of second <der]c, or that, if 
the defendants bad been informed of it, it would 
have in the loa.st degree affocfcel their readiness 
to make thom.srdvos liable for his faithful dis- 
charge of the duties of hkojauchi. The evidence 
showed that the duties of the two offiec.s were 
perfectly distinct, atid. therefore, oven if B had 
been re-appointed to th"*. ollic-i'i; of second clerk 
after his appointment to the office of Jthajan- 
chi (as it was conrendeel for the defendants was 
the proper way of lam'arding what .occurred), 
there would have been no materi.al alteration in 
the duties of khajaitrlu which would have re- 
lieved the defendants from thedr obligation a.s 
sureties, but merely the addition of a new office 
which would not affect the .suretie.s’, liability, 
unless, indeeil, the surety-bond contained an 
agreement that the principal should nob under- 
take any other binsine-ss It was also contended 
for the defendants that they were discharged 
from liability, inasmuch as in the year 1883 tie 
names on certain biil.s discounted with the Bank 
were found bo be forged. The Bank then mahe 
a claim upon Bin respect th-reof, and he repu- 
diated his livability. The defendants contended, 
on the authority of Phillips v. Foxall, L. R. 7 
Q. B., 666, that it wa.s the duty of the Bank to 
have informed thorn of this occur renco at that 
time. ^ (distinguishing Phillips v. Foxall), 
that it could not have been assumed that B was 
infallible in detecting forgeries, and the guarantee 
given by the defendants was not, therefore, 
founded on that assumption, and therefore fair 
dealing couffi not require that the Bank should 
at once have informed the sureties as soon as B 
had proved to be fallible. Balkuxshna Kirti- 
kar V. Bank of Benoal. 

[I. L. R. 15 Bom. 585 
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PRIORITY OF DEEDS. 

See Moktgage— Maeshalling. 

[I. L. R. 13 Mad. 383 

[I. L. R, 15 Mad. 268 

See Begistration Act, s. 48. 

[I. L. R. 13 Mad. 324 

See Registeatioe Act, s. 50. 

[I. L. R. 13 All. 288 
[I. L. R. 10 Mad. 148 

See Vendor and Purchaser— jSTotice. 

[I, L. R. 17 Bom. 741 

PRIVATE DEFENCE, RIGHT OF. 

See Rioting. 

[I. L. R. 13 Mad. 148 

— Commencement and extent of the right — Penal 
Code, ss. 99, 105 — Information of offence to he 
committed^ The third clause of s, 99 of the Penal 
Code must be read with the first clause of s. 105. 
The right of private defence of property com- 
mences when a reasonable apprehension of dan- 
ger to the property commences. Before such 
apprehension commences, the owner of the pro- 
perty is not called upon to apply for protection 
to the public authorities. The apprehension 
which justifies a recourse to the authorities, ought 
to be based on some information of a definite 
kind as to the time and place of the danger actu- 
ally threatened. The accused No. 1 received 
information, one evening, that the complainants 
intended to go on his land on the following day 
and uproot fir ari seed sown in it. At about 

3 o’clock next morning he was informed that the 
complainants had entered on his land and were 
ploughing up the seed. Thereupon he at once 
proceeded to the spot, followed by the other ac- 
cused, and remonstrated with the complainants. 
The complainants, without paying any attention 
to his remonstrances, commenced an attack on 
the accused. In the fight which ensued, both 
sides received serious injuries, and the leader of 
the complainants’ party was killed. The accused 
were thereupon charged and convicted, under 
ss. 304, 114, 325, and 323 of the Penal Code, of 
'culpable homicide nob amounting to murder, of 
voluntarily causing grievous hurt, and of causing 
Jhurt : — Held^ reversing the convictions, that the 
■complainants being the aggressors, the accused 
had, under the circumstances, the right of pri- 
vate defence, both of person and of property, and 
that, in the exercise of this right, they did not 
inflict more harm than was necessary. Held, 
also, that the accused were nob bound to act on 
the information received on the previous evening 
and seek the protection of the public authorities, 
as they had no reason to apprehend a night- 
attack on their property. Queen-Empress 
Narsang Pathabhai, 


PRIVILEGE. 

See Inspection oe Documents. 

[I. L. R. 15 Bom, 7 
See Libel. ; 

[I. L. R. 14 Bom. 97 

PRIVILEGED COMMUNICATION. 

See Defamation. 

[I. L. R. 15 Mad, 214, 414 
[I. L. R. 15 Bom. 851 
■ [I. L. R. 16 Mad. 235 

— Pricilege — Go7nmunicatio7i hy a serrayit of a 
comjHiny to one of his subordinates as to another 
subordinate — Defamation.'] In an action for. 
damages for defamation brought by a brewer 
recently employed by a brewery company against 
the local manager of the compaiiy, the defamatory 
statements complained of were contained in letter 
written by the defendant to the directors of the 
company, and also in a letter written to another ■ 
brewer in the employ of the company, in which, 
he said that the plaintiff ‘‘ had failed most utterly, 
and I have been compelled to inform him that 
you will take the position of senior brewer at 
the brewery : ” — Held, that all these statements 
were in the nature of privileged communications. 
Leishman v, Holland, 

[I. L R. 14 Mad. 51 

PRIVY COUNCIL. 

See Cases under Appeal to Privy 
Council. 


See Oases under Execution op Decree, 
—Orders and Decrees op Privy 
Council. 


PRIVY COUNCIL, PRACTICE OF. 

Col. 

1. 

Substitution of Appellant 

870 

2. 

Death of Party to Appeal 

870 

3. 

Concurrent Judgments on Facts ... 

871 

4. 

Rehearing 

872 


(1) SUBSTITUTION OF APPELLANT. 

1. — Prooeduo'e— Security for costs — Terms as to 
costs.] An appellant, after the transmission of 
his appeal to England, obtained leave in the High 
Court to withdraw it. The appeal involved the 
rights of a minor, party to the suit, whose mother 
and guardian obtained an order for her to be 
substituted for the withdrawing appellant, on the 
terms that she should give security to the satis- 
faction of the High Court for costs already order- 
ed, and should undertake to abide by any order as 
to general costs. C-AUR Mohun Chakerbati v. 
Tarasunderi Debi. 

[I. L. R. 17 CalG. 693 

(2) DEATH OF PARTY TO APPEAL. 

2. — Death of respondent after hearing and before 
judgment — Additi07h of parties.] Where the re- 
spondent, a widow and heir, died after the case had 
been argued, and in consequence the inheritance 
ceased to be represented in the suit, and there was 


[I, L, R. 14 Bom. 441 
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no one in whose presence certain necessary ac- 
ccnnts could properly be taken against the widow, 
the Judicial Committee after adding the heir 
thought it unnecessary to delay the decree, but 
let it rest with the plaintiff, the appellant, to apply 
to the Court below to add the necessary parties. 
SURENDBO KESKUB ROY V, DoORGASOONDERY 

Dossee. 

[I. L. R 19 Calc. 513 
[L. R. 19 I. A. 108 

(3) CONCURRENT JUDGMENTS ON FACTS. 

3. — Findings of fact — Concurrent findings hy 
two Courts.] The usual course of nob disturbing 
concurrent findings of fact may be followed, 
notwithstanding that a part of the evidence in 
the suit has not been considered by the lower 
Court, when both Courts have arrived at the same 
result. In this case, however, the whole of the 
evidence having been brought to their notice, the 
Judicial Committee expressed their opinion that 
the Appellate Court below could not have decided 
otherwise than as it had decided. Ram Lal i\ 
Mehdi Husain. 

[I. L. R. 17 Calc. 882 
[L.R. 17 I. A. 70 

4. — Findu Law-- Adoption — Necessity of there 
being gift and aecepta^ice of the adopted child.'] 
The Court of First Instance and the Appellate 
Court, after observing fully upon the evidence, 
found that, although a ceremony of adoption had 
taken place, there had not, in fact, been a giving 
and taking of the child. There being no reason 
for departing from the ordinary course, where 
two Courts have concurred, the above finding was 
accepted ; and it was thereupon held that there 
had been no adoption. Bireswar Mukerji v. 
Ardha Chander Roy ; Shib Chander Roy v. 
Gobinu Mohini. 

[1. L. R. 19 Calc. 452 
[L. R. 19 I. A. 101 

5. — Practice of abiding by concurrent decisions 
on fact followed. Asghar Reza r. Mehdi 
Hossbin. 

[I. L. R. 20 Calc. 560 
[L. R. 20 I. A. 38 

0,— Inferences of fact — Concur rerd findings hg 
two Courts heloWi not influenced hy gfveeisely tile 
same considerations, upon the same evidence.] It 
cannot detract from the weight of concurrent 
findings of fact that different Courts, in arrivino- 
at the same result upon the same evidence, have 
not been influenced by precisely the same con- 
siderations : a difference of opinion to that extent 
is only calculated to suggest that the evidence, 
whatever view be taken of it, necessarily leads to 
one and the same inference. Nilmoni Singh 
Deo 'V. Kirti Ohunder Chowdery. 

[I. L. R, 20 Calc. 847 
[L. R. 20 I, A. 95 


PRIVY COUNCIL, PRACTICE OF — conoid. 

(4) RE-HEARING. 

7. — Refusal of re-hearing — Rrs noviter."] 
The judgment of the Judicial Committee reported 
to, and confirmed by. Her Majesty in Council 
cannot be reopened only for the reason that new 
evidence is forthcoming. lu re Appa Rao, I. L. R. 
10 Mad. 73, referred to. Yarlagaddu Duega 
V. Mallikarjuna. 

[I. L. R, 14 Mad. 439- 


PROBATE. Gol. 

1. Jurisdiefc’on of District Court ... 872 

2. To whom Granted ... ... 872 

3. Proof of Will ... ... 873 

4. Opposition to, and Revocation of, 

Grant ... ... ... 87.3 

5. Effect of Probate ... , ... 874 


See Appeal-Probate, 

[1. L. R. 17 Calc. 48 
[I. L. R. 21 Calc. 539 
See Will— Execution. 

[I. L. R. 21 Calc. 1, 279 

, Application for— 

See Limitation Act, 1877, Art. 178. 

[I. L. R. 19 Calc. 48 

, Necessity for— 

See Vendor and Purchaser— Title; 

[I. L. R. 15 Bom. 657 

, Refusal to allow party to oppose — 

Sec Superintendence of High Court 
—Civil Procedure Code, s. b22. 

[I. L. R. 21 Calc. 539 

, Stamp duty on— 

See Court-Fees Act, Sch. I, Art. il. 

[I. L. R. 20 Calc. 575 

(1) JURISDICTION OF DISTRICT COURT. 

1, — Application for prohate loherc on appeal 

from District Court the High Court finds that flit- 
will was Where on appeal from the 

District Court it was found by the High Court 
that a will was proved : — jFIcld, that a subBequont* 
application for probate should be made to the 
District Court. Bayabai r. Sarasvatibai, 

[I. L. R. 17 Bom. 686 

(2) TO WHOM GRANTED. 

2. — Universal legatee not entitled to prahatv— 
Letters of adnilnstration with the will a/me.red— 
Frohate and Administration Act ( f’'e/188l), ,v. 13.] 
A universal legatee is nob entitled to probate, but 
only to letters of administration with the will 
annexed. In the goods of Radhlhi Madian Sett, 

7 B, L. R. 563, not followed. In the goods of 
Shoshee Bhusan Bannerjbe. 

[I. L. R. 19 Calc, 582 
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PROBATE — continued, 

(2) TO WHOM concluded. 

3. — Mcecutor hy implication — Administration 
•with icill annexed — Succession Act (X of 1865), 
s. 182.] A Hindu died leaving a will whereby he 
bequeathed all his property whatever (including 
debts) to two of his sons, who now applied for 
probate of the will on the ground that they 
were appointed executors by implication : — Held, 
that the sons were not entitled to probate of the 
will. Ex-parte Vittal Doss. 

[I. L. R. 15 Mad. 360 

4. — Prohate and Administration Act (F of 
1881) — Discretion of Coiirt as to refusal to grant 
prohate — Executor!] Where, on application for 
'probate by a person appointed executor by the 

will, the genuineness of the will is not disputed, 
and the applicant is a person not legally incap- 
able, the Court acting under the Probate and Ad- 
ministration Act (V of 1881) has no discretion to 
refuse probate on the ground that in its opinion 
the applicant is not a fit and proper person to be 
appointed executor. Hara Coomar Siroar 
V , Doorgamoni Dasi. 

[I. L. R. 21 Calc. 195 

(3) PROOF OF WILL. 

5. — Genuineness ofioill — Appearance and signa- 
tures — Prohate, application for’-^Prohate and Ad- 
ministration Act ( V 1881) ] The High Court con- 
sidering it to have been proved by the evidence 
^hat the alleged testator was incapable, by reason 
of illness, of signing the will as firmly as it pur- 
ported to be signed, found that the signatures 
were not genuine, and reversed the decree of the 
first Court which had granted probate. On appeal 
there was no view of the signatures, neither party 
having applied to have the originals transmitted, 
or to have photographs taken of them. But their 
Lordships found that the evidence did not war- 
rant the conclusion that on the day on which the 
will purported to have been executed, the testator 
physically and mentally, was unable to execute 
it ; but that there was sufficient evidence to estab- 
lish the genuineness of the will and the capacity 
of the testator to make it, and that the evidence 
for the defence was not sufficient to destroy the 
petitioner’s case on either of these points. Bama- 
SUNDARI DeBI y, TaRASUNDARI DeBI. 

[I. L. R. 19 Oalc. 65 
[L. R. 18 I. A. 132 

(4) OPPOSITION TO, AND REVOCATION 
OF, GRANT. 

6. — Person haring interest in estate — Person 
disputing right of testator to deal with property as 
his own — Prohate and Administration Jet {V of 
1881), s, 69.] A person not claiming any of the 
property of the testator, but disputing the right 
of the testator to deal with certain property as 
his own, has not such an interest in the estate 
of the testator as entitles him to come in and 
oppose the grant of probate. Kamona Soondury 
Dassee v. Harro Dali Shaha, I. L. R. 8 Calc. 670, 
dissented from j Beliary fall Sandyal v, Juggo 
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PROBATE— 

(4) OPPOSITION TO, AND REVOCATION 
OF, GRANT — concluded. 

Mohun Gossain, I. L. R. 4 Calc. 1 : 2 0. L. R. 422; 
and Nanhu Koer v. Somirun Thahir, 8 C, L. R. 287, 
followed in principle. Abhiram Dass v. Gopal 
Dass. 

[1. L. R. 17 Calc. 48 

7. — Person having interest in estate — Mortgagees 
— Application to revoke or withdraw prohate.] 
Mortgagees of the estate of a deceased person have 
an interest in such estate entitling them to inter- 
vene and be heard in opposition to an application 
made to withdraw probate. K\SHI Chundra 
Deb V. Gopi Krishna Deb. 

[I. L. R. 19 Calc. 48 

8. — Person claiming interest in the estate of the 
deceased — Interest sufficient to support application 
to revoke prohate — Revocation of prohate — Probati 
and Administration Act {V of 1881), s. 69.] 
Where the heir ah mtestato of a deceased person 
has entered into a contract to sell the property of 
the deceased, and has received the greater part 
of the condderation-money, the purchaser from 
such heir is a person claiming to have an interest 
in the estate of the deceased within the moaning 
of s. 69 of the Probate and Administration Act, 
and is entitled, upon a will being set up and 
proved at variance with his interest, to apply 
for revocation of the probate of the will so set up. 
Komollochun Dutt v. Nllrutton Mundle, I. L. R. 

4 Calc. 360, followed. Muddun Mohhn Sircab 
V . Kali Churn Dey. 

[I. L. R. 20 Calc. 37 

9. — Revocation of prohate— Just cause for 
revocation — Probate a7id Administration Act (V 
of 1881), s. 50.J The mere absence of a special 
citation in proceedings in which probate of a 
will is granted is nob, where the person bo whom 
a citation has nob been issued is otherwise aware 
of the proceedings, a just cause ” for revocation 
of probate as making the proceedings substan- 
tially defective within the meaning of s. 50 of 
the Probate Act, even where such person is 
a minor. Nistariny Dabya v. Brahmomoyi 
Dabya. 

[I. L. R. 18 Calc. 45 

(5) EFFECT OF PROBATE, 

10. uGcession Act (X of 1865), s. 187 — Hindu 

Wills Act (XX/ y/ 1870). 2— Probate and Ad- 
ministration Act {V of 1881), Chs. II to X.1I — Pro- 
bate or administration to wills of Hmdus executed 
before Ist September 1870.] Section 187 of the 
Succession Act, which, by s. 2 of the Hindu Wills 
Act was made applicable bo wills executed subse- 
quent to the Isb September 1870, has not been 
incorporated in Act V of 1881 ; and although it 
is competent to a Court to grant probate or letters 
of administration in respect of wills antecedent 
to the Isb September 1870, still it is nob obligatory 
upon executors or persons claiming probate or 
administration to obtain such probate or letters 
of administration before they can establish their 
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’P'ROBA.T'^—oonGkicUtl. 

(5> EFFECT OF concluded, 

ri^’-hb in respect to any property subject to such 
wtlls. Krishna Kinkur Roy v. Panchuram 

[I.L.R,17Cale.272 

PROBATE AND ADMINISTRATION ACT ' 
‘ (V OF 3881). 

See Cases under Letters of Ad- 
ministration. 

See Cases under Probate. 


, s. 19. 

See Res Judicata— Estoppel by Judg- 
ment. 

; [I. L. R. 20 Calc. 888 

, s. 50. 

See Will— Execution. 

[I. L. R. 21 Calc. 1 

s. 53. 

See Appeal— Probate. 

^ [I. L. R. 21 Calc. 539 

. s. 59. 

See Res Judicata— Estoppel by Judg- 
ment. 

[I. L. R. 20 Calc. 888 

. , s. 62. 

See Res Judicata— Estoppel by Judg- 

MEMT. 

[1. L. R. 16 Mad. 380 

,s. 86. 

See Appeal— Probate. 

[I. L. R. 17 Calc. 48 
[I.L. R..21 Calc. 539 

PROCEDURE. 

^ See under tbe beading- in respect of wbicb the 
particular procedure is required. 

PROCESS. 

See Court-Fees Act, s. 20. 

[I. L. R. 17 Calc. 281 
. , Non-payment of fees for— 

See Maintenance, Order op Criminal 
Court as to. 

. [I. L. R. 16 Mad. 234 

PROCESS, SERVICE OF. 

Frooedtcre Code, 1882, ss. 79, 80, 82 

Service of notice of aj^ioeal — Bespo7ide7it's refusal 
p sign aclenowlcdgment of service — Eso-gjarte de- 
cree against respondents Where a respondent 
refused to sign the acknowledgment of service 
endorsed on the original notice of the appeal, and 
the serving officer, instead of affixing a copy of 
the notice on the outer door of the house in which 
the respondent was residing, returned the notice 
to the Court with an affidavit stating the respon- 
dent’s refusal to sign the acknowledgment, and 
the Court passed an esc^gearte decree against the 


PROCESS, SERVICE OF— on nclvdcd, 

respondent i—ATeAZ that under the circumstances 
there was no due service of the notice, and that the 
appeal was wrongly decided cx-g)ivrt(:. Maruti v\ 
VlTHU. 

[I. L. R. 16 Bom. 117 

PRODUCTION OF DOCUMENTS. 

See Contempt of Court— Penal Code, 
s. 175. 

[I. L. R. 13 Mad. 24 

See Practice-Civil Cases-Inspegtion 
AND Production of Documents. 

[I. L. R. 20 Calc. 587 

PROMISSORY NOTE. Col. 

1. Form ... ... ... 876 

2. Execution ... ... 877 

3. Assignment of, and Suits on ... 877 

Pl E AD E R — R EM UN K R AT ION. 

[I. L. R. 14 Mad. 63 

See Principal and Surety^-Dlscharge 
OF Surety, 

[I. L. R. 13 Mad. 172 

See Stamp Act, s. 3, cl. IU. 

[I. L. R. 13 All. 66 

, Suit on. 

Sec Pleader— Remuneration. 

[I. L. R. 16 Mad. 278 

(1) FORM. 

1. — Promissory note g)(i}j(ih]e te in are r on de- 
niaaid” — Xote payahlc tolie/ieri r ' d/nnii ' (i.e. f/to 
oionei') may demand — Bhani 7 ii>i fgi/Jraltmt io 
bearer*’’ — JVot a neyotiahle ino.frnment — Jbiper 
Gurrency Act (AhV of 1BS2), —Xegei iahie 
Instruinerits Act [XX V I of 1881). a.a 1 tuitl 13.] 
The plaintiffs brought a suit on an alleged pro- 
missory note of the defeiuUiuts for Its. 2,125. 
The note was in Gvjarati^ in the form of an ac- 
count, on a loose sheet of paper. After rtaiiiing 
that the defendant had borrowed the .said sum of 
Rs. 2,125 on personal security, and that interest 
was to run thereon at a speciiied rate. th».i docu- 
ment continued as follows : — '• Tim s;uii(3 (/,e., the 
sum borrowed with interest) are payahhi wiicucvcr 
dliani (tbe owner or lender) in.-iy demand pay- 
ment thereof.” The defendant com, ended that the 
note in question was in form one pn.yahh.e to 
‘'bearer on demand,” and as such ilh;T;u and 
void, as being in contravention of the provi.siouH 
of s. ,25 of the Paper Currency Act {XX. f ISS2) : 
— Held, that dliani was not in tin; iu-d inary or 
the commercial language of tlie Roinbay Prcrti- 
dency equivalent bo “ bearer ” in tlio .sense that 
word was employed in the Paper tJurrcncy and 
Negotiable InMbrumeut.s Act^, arh that the docu- 
meut in question was nob, iherefort*, a negotiable 
instrument, nor obnoxious toth(! provi.sions uf the 
former Act, and there was no objeetifm to a suit 
founded upon it. Jetha Paukha r, Ka^ichan-. 
DRA VlTHOBA. 

[I. L, E. 16 Bom, 6S9 
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PROMISSORY ’^OT'^-^Gondudech 
(1) FORM — concluded, 

2. — Contract Act (7X of 1872), s. 2 — Projjosal 
for a loan — Stam-i) Act, s. 3.] A letter, reciting 
a request for a loan, calling on the addressee to 
pay the amount to the bearer of the letter, and 
continuing “ this sum I shall repay with interest 

and get back this letter: I request you 

will not neglect to pay the amount on the 
strength of this letter,” is a promissory note and 
not a mere proposal for a loan. Ohankamma r. 
AyYANKA. 

[I. L. R. 16 Mad. 2S3 

(2) EXECUTION. 

3. — AJi'idcnce as to cscecnt/on — Pro'batbHities.'] 
Case in which it was held on the evidence and a 
discUv=5sion of surrounding probabilities that the 
first Court was in error in finding that a promis- 
sory note sued on had been executed by the 
defendant. HuiuticHURN Bose r, Monindra 
Nath Ghose. 

[L. R. 19 I. A. 4 

(3) ASSIGNMENT OF, AND SUITS ON. 

4. — Bill of (occhangc — Endorser of note or hill, 
rights of — Rig Jit to scour itics deposited of endorser 
paying the holder of note or hill — Snretyf\ The 
same rule is applicable to the endorser of a pro- 
missory note that applies to the endorser of a bill- 
of-exchange, that, if he pays the holder of it, he 
is entitled to the benefit of^the securities given by 
tlie maker in the one case, the acceptor in the 
other, which the holder has in his hands at the time 
of the paynnuit, and upon which he has no claim 
except for the note or bib. Duncan Fox A 
North and South Wales Bank. L. R. 6 Ap. Oas. i, 
referred to. Promis.sory notes made by an agent, 
acting for himself and for his principal, were 
secureii by the deposit of title-deeds of property, 
belonging to the principal, in the hands of a 
Bank which discounted the note.s, and the latter 
were paid at ma.turity by an endorser: — Held. 
that th(i endorser was entitled to a transfer of the 
deeds to him as sccuriiy, without further assent 
from tiie owner. /Bid. also, that he was entitled 
to liave them, tran.-ii erred to him on th*-* ground 
that, as a fact, the ..gtmt, acting witniu the pidn- 
cipal'.s authority, had agreed that, in consideration 
of his paying the amount of the notes to the 
holder, he should have this security, the Bank 
assenting. AGA Ahmed Isl’aiiani c. Crisp. 

[I L. R. 19 Calc. 242 
[L. R. 19 I. A. 24 


PROPERTY SEIZED BY POLICE. 

See Criminal Procedure Code, s. 623. 

[I. L. R. 17 Bom. 748 

PROPRIETORS OF LAND, DELIMITA- 
TION OF LAND OF ADJOINING. 

See Land Registration Act (Bengal), 
s. 7. 

[I. L. R. 17 CalG. 304 

PROSTITUTION. 

See Penal Code, s. 372. 

[I. L. R. 21 Gale. 97 

PROVINCIAL SMALL CAUSE COURT 
ACT (IX OF 1887). 

See Cases under Small Cause Court, 
Mopussil. 

See Cases under Special Appeal- 
Small Cause Court Suits. 

, s. 16. 

See Reference to High Court — Civil 
Cases. 

[I. L. R. 21 Gale. 249 

, s. 24. 

See Appeal— Orders. 

[I. L. R.15 Mad. 89 

, s. 25. 

See Judgment— Civil Oases. 

[I. L. R. 13 All. 533 

See Letters Patent. High Court, 

N.-W. P. 

[I. L. R. 15 All. 378 

See Revision — Civil Oases — Small 
Cause Court Cases. 

[I. L. R. 13 All. 277 
[I. L. R. 15 AIL 139 

, s. 33. 

See Subordinate Judge, Jurisdiction 
OF. 

[I. L. R. 14 Bom. 371 

, s. 85. 

See Transfer op Civil Case. 

[I. L. R. 13 All. 324 


5. — Liahillty of maher. diseharge of — -Failure 
ht present ntde at- dih’ date/^ Seiiihic ; — Ibe maker 
of a pruinisr^ory note ie nut i.-;eharged by the 
ladder’s failure to pre.-eiit it at due date. Hama- 
KISTNAYYA Kassim. 

[I. L. R. 13 Mad. 172 


— , Sch. II, cl. 6. 

See attachment — Subjects of At- 
tachment — Property and in- 
terest IN Property of Various 
Kinds. 

[I. L. R. 14 All. 30 


PROPERTY, DESOaiPriON OP. 

,V(v‘ UEOlbTliA'i'ION' Act, S. 21. 

[I. L. R. 18 Calc. 566 
[I. L. R. 17 Bom. 94 


PUBLIC DEMANDS RECOVERY ACT 
(BENOAL ACT VII OF 1880). 

See Limitation Act, 1S77, s. U. 

[I. L, R, 20 Oalo. 264 
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PUBLIC DEMANDS RECOVERY ACT 
(BENGAL ACT VII OF XSSO^—contd, 

, S. 2. — Bengal Act VII of 1868, s. 8 — Certi- 

fioate of sale —Evidence of stiffieiency of service of 
7 iotice of sale-- Act XI of 1869.] Section 2 of the 
Public Demands Recovery Act (Bengal Act VII of 
1880), which enacts that “ that Act. so far as is con- 
sistent with the tenor thereof, shall be construed 
as one with Act XI of 1859 and Bengal Act VII of 
18fi8 ” does not extend the effect of s. 8 of Bengal 
Act VII of 3 868 to a sale-certificate granted 
under s. 19 of Bengal Act VII of 1880, so as to 
make such a certificate conclusive evidence of the 
sufficiency of the service of the notices of sale 
under the Isat-named Act. Pulin Chandra Roy 
V, Akbar Hossein. 

[I. L. R. 21 Calc. 350 

, ss. 7, 8, 

See Sale fob Arrears of Revenue— 
Set'iino aside Sale — I r re- 
gularity. 

[I. L. R. 18 Calc. 125 

S, 8 (b), cl. 3, and s. 10.— Gertificate, suit 

to set aside — Ainotmt not dueB\ Where rent was 
payable jointly to certain wards of Court, and 
another proprietor whose guardianship under the 
Court of Wards had ceased, and the Collector issued 
a certificate, under Bengal Act VII of 1880, for a 
proportionate share of the rent due to the wards, 
Jieldf that there beihg no right at law to claim any 
separate share of the rent, there was no sum due.” 
and therefore under s. 8 of the Act, the certificate 
was invalid and must be cancelled. Girjanath 
Roy Chowdhry v. Ram Narain Das. 

[I. L. R. 20 Oalc. 264 

, s. 10. 

See Cess. 

[I. L. R. 19 Oalc. 783 

See Sale for Arrears op Reve- 
nue-Setting ASIDE Sale — 
Irregularity. 

[I. L. R, 18 Calc, 125 

, s. 10.— XI c/ 1859, 6, \7Sale 

for arrears of revenue, Notificatmi of— Attach- 
ment under certificate, Procedure.'] Where a 
notice under s. 10 of Bengal Act VII of 1880 was 
served, and a certificate issned by the Collector 
for default of payment of road cess of a revenue- 
paying estate, and the Government revenue being 
in arrears, no notification under s. 5 of Act XI of 
1859 was issued, and the estate was subsequently 
sold for arrears of Government revenue : 
that the sale was valid, and ss. 6 and 17 of Act 
Xt of 1859 did not apply, the certificate issued by 
the Collector being not an attachment as contem- 
plated by s. 5. Ram Narain Koer v. Maliahir 
Per shad Singh, I. L. R. 13 Calc. 208, referred to. 
Ripoo Murdan Singh v. Ram Rekha Lal. 

[I. L. R. 20 Oalc. 325 

, s. 19. 

See Sale for Arrears of Revenue — i 
Setting aside Sale— Irregu- 
larity. 


PUBLIC DEMANDS RECOVERY ACT 
(BENGAL ACT VII OF 1880) — concld. 

SS. 21 and 22.— Sale in execution of a 

certificate under the Act — Procedure—Satisfied 
certificate— Act XI of 1869.] The Collector hav- 
ing received a report from the Teh si Id ar that 
arrears of road cess (Bengal Act IX of 1880) were 
due in respect of villages, took proceedings pur- 
porting to be in pursuance of Bengal Act VII of 
1880. In the certificate of unpaid demand, the 
names of the persons described as debtors were 
those not of the present proprietors, but of former 
proprietors, and the copy and notice were addressed 
to them ‘.'—Held by the High Court that the pro- 
cedure laid down by Bengal Act VII of 1880 must 
be strictly followed ; and it is, therefore, abso- 
lutely incumbent on the Courts, when consider- 
ing the validity of sales under that Act, to rigidly 
require an exact compliance with the formalities 
prescribed therein by tbo Legislature. Where a 
certificate is issued in respect of a demand under 
the Act, upon payment of such demand, it be- 
comes the duty of the Collector, under s. 22, to 
enter satisfaction upon the certificate, and also in 
the register kept under s. 21. A sale in execution 
of a satisfied certificate, or of a certificate not 
duly made under the Act, is absolutely void. 
Aldnl Hye v Nawah Raj, B. L. R. Sup. Vol. 911 ; 
and Lain Moharuh Lal v. The Secretary of State 
for India., I. L R. 11 Calc. 200, followed; Mohan 
Ram Jha v. Baboo Shib Butt Singhs 8 B, L. R. 
235, referred to. Semble \ — Demands in respect 
of cess under Bengal Act VII of 1880 are not on 
the same footing as revenue demands to which 
Act XI of 1859 applies, and, therefore, the proce- 
dure prescribed by Act XI of ISdO for the recovery 
of the latter is not applicable to the recovery of 
the former. GujRAj Sahai ??. Secretary of 
State for India. 

[I. L. R. 17 Oalc. 414 

Held, on appeal by the Privy Council, affirming 
the decision of the High Court that, even if the 
certificate and the proceedings following it had 
been duly authenticated, and intimated to the 
present proprietor, which had not been the case, 
they could nob affect his right of property in the 
villages, inasmuch as the Act only authoriaiod the 
attachment and sale of the property of biio persons 
who are described as debtors. This of itself was 
a ground for cancelling the sale. Their Ijordships 
also concurred in the view taken by the High 
Court that there was no evidence showing that 
the certificate ha*! been duly signed ; and were of 
opinion that the High Court bad rightly found 
payment of the arrears before the sale, Maho- 
med Abdul Hai <?. Gujraj Sahai. 

[I. L. R. 20 Calc. 826 
[L. R. 20 I. A. 70 

PUBLIC DOCUMENT. 

See Evidence Act, s. 74. 

[I, L. E. IS Oalc. 534 
PUBLIC DUTIES, ENFORCEMENT OF 
See High Court, Jurthdiction of— 
High Court, Calcutta— Civil. 

[I. L. R. 17 Calc. 329 


[I. L. R. 18 Calc. 125 
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PUBLIC HIG-HWAY, 

See Bengh of Mag-istrates. 

[I. L. R. 13 Mad. 142 

See Bengal Municipal Act, 1861, s. 10. 

[I. L. R. 20 Calc. 732 

See Bengal Municipal Act, 1884, s. 217. 

[I. L. R. 17 Calc. 684 

See Declaratory Decree, Suit for— 
Orders op Criminal Courts. 

[I. L. R. 17 Bom. 293 

See Res Judicata — Estoppel by 
Judgment. 

[I. L. R. 20 Calc. 732 

, Obstruction to— 

See Madras Police Act, 1888. 

[I. L. R. 14 Mad. 223 

See Right of Suit— Obstruction to 
Public Highway. 

[I. L. R. 14 Mad. 177 

PUBLIC NUISANCE. 

See Nuisance — Public Nuisance 
UNDER Penal Code. 

[I. L. R. 14 Mad. 364 
[I. L. R. 20 Calc. 665 

PUBLIC OFFICER. 

, Offer of bribe to— 

See Accomplice. 

[I. L. R. 14 Bom. 331 

--Civil Proeedure Gede^ 1882, 424 — Notice of 
nnit— -Till uliihir I settlement officer managing estate 
vnder Act XXI of 1881 — Broach and Kaira 
Bncumhered Estates Act.] The plaintiff sued for a 
declaration that he was entitled to succeed, on his 
father death, to a i oluhdavl estate, to the ex- 
cursion of defendant 1, who he alleged was a 
Rupposititioiis child set up by his stepmother to de- 
feat the plaintiff's right of inheritance. It ap- 
peared that defendant 1 had obtained a decree 
against the plaintiff’s father establishing his legi- 
timacy and declaring him entitled to receive 
maintenance out of the estate in question. In 
accordance with that decree, the taluhdarl settle- 
ment officer (defemiant 2), who was manager 
of the estates under the Broach and Kaira Encum- 
bered Estates Act (XXI of 1831) paid defendant 
1 an allowance of Rs. 200 a month on account 
of hiH maintenance, which allowance the plaintiff 
alleged was illegal and wrongful, The defend- 
ants conteiided that the suit was bad, because 
notice had not been given to the talwJulari settle- 
ment offcer ns required by s. 424 of the Civil 
Procedure Code (Act XIV* of 1882): — -Ilidd, fol- 
lowing Shnhehziidee v. Eeignsson, I, L. R. 7 Calc. 

and Bhau Balapa v. Xaiui, I. L. R, 13 Bom. 
313, that, although the taluhdarl settlement officer 
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acting as manager under Act XXI of 1881 was a 
“public officer,” yet the suit was maintainable with- 
out giving the taluhdarl settlement officer the 
notice required by s. 424 of the Code of Civil Pro- 
cedure, as it was not a suit arising out of acts 
done by him in his official capacity. Saedar- 
SINGJI V . GANPATSINGJI. 

[I. L. R. 14 Bom. 395 

PUBLIC POLICY. 

, Assignment against— 

See Champerty. 

[I. L. R. 14 Bom. 72 

, Agreement against— 

See Champerty. 

[I. L. R. 15 All. 352 

See Contract Act, s. 23— Illegal Con. 
tracts— Against Public Policy 

[I. L. R. 13 Mad. 83 
[I. L. R. 16 Bom. 673 

, Custom against— 

See Hindu Law — Custom — Endow- 
ment. 

[I. L.R.14 Bom. 90 

See Hindu Law— Marriage— Validity 

OR OTHERWISE OF MARRIAGE. 

[I. L. R. 17 Bom. 400 

PUBLIC SERVANT. 

See Evidence Act, s. 74. 

[I. L. R. 18 Calc. 634 

See Penal Code, s. 186. 

[I. L. R. 18 Calc. 518 

, Disobedience to order of— 

See Penal Code, s. 18S. 

[I. L. R. 13 All. 577 

, Giving false information to. 

See Penal Code, s. 182. 

[I. L. R. 13 All. 351 
[I. L. R. 15 All. 336 

, Obstructing— 

See Penal Code, s. 152. 

[I. L. R. 19 Calc. 105 

See Penal Code, s. 183. 

[I. L. R. 15 Bom. 504 

See Penal Code, s. 186. 

[I. L. R. 15 Mad. 93, 221 

Offences against lawful authority 

’ of- 

See Contempt op Court — Penal Code, 
s. 175. 

[I. L. R. 13 Mad. 24 
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PUBLIC SERVANT-fio)irfK«- 

j Prosecution of— 

’ See Sanction toFeosecution-Nature. 

Form and Stjeficiekct oe Sasc- 

[I, L. R. 16 Mad. 468 

lities Act. Queen>Empeess v. Bamasam • 

[I. L. R. 13 Mad. 131 

2 ^Penal Code, s. - 3 fado‘as Peoulation 
XXIX ^/■1802, 5. \2-~I)nties of c:em'indar% 
accon7lts^ A zemindari liao'iiam. is a publi^c 
eer'^ant and ia Eound Ey law to f “g 

to the proprietor or farmer of a zemincic n. 

RAMAIJAYA Soma SUN DAB A. 

[I. L. R. 15 Mad. 127 

PUBLIC WORSHIP. 

See Mahomedan Law-. Custom. 

[I. L. R. 18 Calc. 448 

PUBLICATION. 

See Defamation. 

[I. L. R. 15 Bom. 286 

PURCHASE-MONEY. 

, Deposit of— 

See Sale in Execution of Decked— 
Distribution of Sale-Proceeds. 

[I. L. R. 18 Calc. 242 

.-j Payment of, into Court. 

See Practice — Civil Cases— Sale by 
Begistrar. 

[I. L, R. 21 Calc. 566 

>, Suit for— 

See Yendor and Purchaser— Vendor, 
Bights and Liabilities of — 

[I. L. R. 13 Mad, 158 

Suit for refund of— 

See Limitation Act, 1877, Art. 07. 

[I. L. R. 19 Calc. 123 

See Limitation Act, 1877, Art. 120, 

[I. L. R. 16 Mad. 361 

Sec Sale in Execution “op Decree- 
Setting ASIDE Sale— Bights of 
Purchasers. 

[I. L. R. 13 All. 383 
[I. L. R, 16 Mad. 361 

, Tender of— 

See Pre-emption— Bight of Pre-emp- 
tion. 

: [I. L. R. 16 Mad. 301 


PURCHASERS. 

See CASES under Benamx Transaction 
Certiped Purchasers. 

See Cases under Hindu Law— Joint- 
Family -Sale OF Joint ! AMiLY 
Property in Execution o i 
Decree and Rights of P u r- 

CHASERS. 

See Hindu Law — Partition Bight 
' TO Partition— Purchaser from 
Co-parceners. 

[I. L. R. 13 Mad. 275 
[I. L. R. 15 Mad. 234 
[I. L. R. 15 Bom. 234 


See Hindu Law— Partition— Shares 
ON Partition — Purchasers. 

[I. L. R. 14 Had. 408 

See Oases under Mortgage— Sali: of 
Mortgaged Property— P u r - 

CHASERS. 

See Cases under Sale for Arrears 
OP Bent — Bights and Liabili- 
ties OF Purchasers. 

See Cases under Sale foe Aureahs of 
Bevenue— Purchasers, Bights 
AND Liabilities of. 

See Cases under Sale in Execution 
OF Decree— Purchasers, Bights 
OF. 

See Cases under Sali-: in TO.xeoution 
OF Decree— PuucHASEus, Title 
OF. 

See Cases under A’^endor and Pur- 
chaser. 

quahries. 

See Land Acquisition Act, hs. 21 and 


25. 


[I. L. R, 16 Mad. 360 


QUESTION OF FACT. 

See Dekhan A(^ricultuihsts 
Act, s. a.'L 

[L L. R. 15 Bom. ISO 

See Ownership, Presumption of. 

[I. L. R. 15 Mad. 101 

56*6^ Cases under Privy Council, Prac* 

TICE OF— CONCi: IIRENT J UljGM ENTS 

ON Fact. 


See Bevision— Criminal <Jabes 
T iONs OF Fact. 


■Ques- 

[I. L. R. 14 Bom. 331 
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QUESTION OF FACT— ^ ■ onolndecl. j 

Bee Cases under Special Appeal- 
Grounds OP Appeal— Questions 
OF Fact. 

Bee Special Appeal— Procedure in 
Special Appeal. 

[I. L, R. 17 Calc. 291 
[I. L. R. 18 Calc. 302 
[I. L. 5. 15 All. 413 

QUESTION OF LAW. 

Bee Appeal to Privy Council— Cases 
IN WHICH Appeal lies or not. 

[I. L. R. 21 Calc. 484, 523 

Bee Remand— Cases of Appeal after 
Remand. 

[I. L. R. 15 All. 413 

Bee Special Appeal — Grounds op 

APPEAL— QUBSTIOIJS OP FaoT. 

[I. L. R. 20 Calc. 93 

Bee Special Appeal— Procedure i n 
Special Appeal. 

[I. L. R 17 Bom. 303 
[I. L. R. 15 All. 413 

or usage. 

Bee Smalt. Cause Court, Presidency 
Towns— Practice and Proce- 
dure-Reference to H i g- h 
Court. 

[I. L. R. 15 Bom. 376 

RAILWAY, CARRIERS BY. 

Bee Carriers. 

[I. L. R. IS Calc. 427, 620 

RAILWAY ACT (IV OF 1879). 

Bee Carriers. 

[I. L. R. 18 Calc. 620 

. s. 11. 

Bee UaRIHKRS. 

[I. L. R. 19 Calc. 538 

, s. 210. 

Carriers. 

[I. L. R. 18 Calc. 427 

RAILWAY ACT (IX OF 1890). 

Bee Carriers. 

[I. L, R. IS Gale. 620 

, ss. 41, 45, 46. 

See Railway Co.mpany. 

[I. L. R. 15 Bom. 537 
[I. L. R. 16 Bom. 434 

, ss. 54, 72. 

Uaiiavay Company. 

[I. L. R. 17 Bom. 417 


RAILWAY COMPANY. 

1. — Terminal charges ” — Right of G. I. R. 
Railway Gomyiany to lety terminal charges — Btat* 
12 and 13 Vic., Gha'p. 83 [Local and Revs .') — 
— Railway Act {IX of 1890), ss, 11, 15, 46, Caro'U 
e?’5]. By the Act of Incorporation of the defend- 
ant Company it was enacted that it should be 
lawful for the Railway Company and the East 
India Company to enter into such contracts. &c., 
as they thoug-ht fit (inter alia) for performing- 
all matters and things necessary or convenient 
for carrying into effect the making, maintaining 
and working the railway - including any 

provision as to the tolls, receipts and profits there- 
of.” Subsequently the defendant Company and 
the East India Company entered into an agree- 
ment with each other, under which the defendant 
Company were empowered to make certain 
charges called *• terminal charges ” — charges 
which are levied on account of the carrying of 
goods to and from the waggon, loading and un- 
loading them on and from the waggon, and for 
the use of the Company’s premises till the goods 
are removed. The plaintiffs sued to recover from 
tfie defendants the sum of Rs. 1,31,152-11, w-hich 
during the three years prior to suit the plaintiffs 
had been obliged by the defendants to pay as 
terminal charges” on consignments of cotton 
made by the plaintiffs from up-country stations 
to Bombay. The plaintiffs objected to these 
charges as nob witliin the scope of the powers - 
conferred by the Act of Incorporation of the^ 
defendant Company, and contended (1 J that such^ 
charges were illegal ; (2) that if not illegal they 
were excessive : — Reid, by Parran, J., dismissing 
the suit, that the defendants were entitled to charge 
“ terminal charges ” on the goods carried by them 
for the plaintiffs, subject only, as to the rates and 
amounts thereof, to the sanction of Government ; 
and that the rates charged to the plaintiffs were 
nob higher than the sanctioned charges. •'Termi- 
nal charge” means a charge for the use of goods 
station and for the various duties which a rail- 
w’-ay company, as common carriers, perform in con- 
nection with the goods consigned to them for 
carriage Semhle : — Under sections 11. 15 and 16 
of Act IX of 1890 the High Court has no jurisdic- 
tion to cousider or entertain a clrdm relating 
to terminals charged by the defendants subse- 
quently to the time at which that Act came 
into operation ; — Held, on appeal (Sargent. C.J., 
and Baylky, J.), that these charges were within 
the authority given by that Act. Such charges — 
if not strictly tolls ’’—were certainly charges 
for performing of s^ervices, if not ‘‘ necessary ” at 
any rate •' convenient for the working of the 
raihvay,” and payment for such services might 
also properly be regarde<l as a source of profit” 
to the Raihvay Company, within the meaning of 
that Act, The only terminal charge ” sanc- 
tioned by Government was a charge sanctioned in 
1865, and then expressly defined as “ including 
collection and delivery.” The defendant Com- 
pany liad since that date given up collecting 
and delivering,” but there had been no new scale 
of terminal charges submitted for sanction, or 
sanctioned. It was consequently contended by 
the plaintiffs that the •‘terminal charge” now 
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railway company— 

levied Aad never been sanctioned. 
that a review of the proceedings leading to the 
sanction of 18fi.5 showed that Government had 
eontemnlated the possible 

Commny of “ collection and delivery when it 
sanctioned the rate then fixed : and that conse- 
quently it must be presumed that Go^rnment 
had left it to the defendant Ooinpany to ma e 
such deductions, in case of abandonment of ^ 
portion of their services as they 
proper, which they had done. I-awiBHAI 

.Shamji r. G. I. P. Kailwat Company. 

[I. L. R. 16 Bom. 434 

Affirming decision of lower Court in same case. 

[I. L. R. 15 Bom, 637 

2,-^ExGm.ption from Uahility-— Special contract 
BisJi note— Railway Act (/X of sect loii 

54, cUuse (1) section n, f >' 

?2) and C^) — Garners Act, ISooJ ine 
SlnMff sued the defendants (a Railway Company) 
for damage for short delivery of goods consigned 
to him. The defendants pleaded a special con- 
tract signed by the consignor, which, in considera- 
tion of their carrying the goods at a p- 

duced rate instead of the ordinary tariff rate, 
exempted them from liability for loss or damage 
to the goods from any cause whatever before, 
durino-, and after transit over tbeir railway or 
other railways working in connection therewith : 
Held that under the contract the defendants 
were nob liable bo the plaintiff. Tippanna r. 
Southern Maratha Railway Company. 

[I. L. R. 17 Bom 417 

Z-Saihoay Act {IV of 1879j. -s. '/ 

.ooois -LiaUlity of company— Oapner- Bailment 
—Declaration of nature and value of goods and 
payment of increased charge, efect of—Gontract 
Act IX of 1872, s. 151 .] In respect of goo.is for 
■which under s. 11 of the Indian Railway Xot lY 
of 1879, a railway company is under no liability 
'Unless “ an increased charge” is paid, the pay- 
ment of an increased charge puts them under 
the same liability as they are under with respect 
•to goods nob specially provided for by that section, 
riz., the liability of ordinary bailees. The pymenb 
of *’an increased charge” is not equivaleuti to 
'insurance. In January 1890, a box containing 
silver specie was delivered by the plaintiffs to the 
• defendant Company in Bombay to be carried to 
Sauo-or. At the time of such delivery the contents 
of the box were declared, and an increased chaige 
above the charge for ordinary parcels was paid. 
The box was lost during its bran.smissiou to 
Sauo-or, but no evidence was called by the defend- 
ants to show what was done with the box between 
Itarsi and Saugor. In 189B the plaintiffs sued 
the defendants to recover its value r—HtdeZ, that 
’th.e defendants had not discharged the onus which 
lay upon them of showing that they had fulfilled 
the duties of a bailee as laid <iown in s. 151 of the 
Gonbraot:Act(IX of 1872), and that they were 
liable for the amount claimed. Raisbtt Chand- 
MULL Hamirmullv. G-. I. P. Railway Company. 

ri. L. R. 17 Bom. 723 


RAILWAY RECEIPTS. 

See Vendor and Purchaser— Vendor, 
Rights and Liabilities ue, 

[I. L. R, 14 Bom. 67 

RASH AND NEGLIGENT ACT. 

[I.L.R.18Calc.49 
RECEIPT EOR DEPOSIT WITH BANK. 

See Contract— C oNDiTioN.s Prkckdf.nt. 

[I. L. R. 14 Bom. 498 

RECEIVER. 

See Appeal— Beoeivers. 

[I. L. R. 17 Calc. 680 

See Costs— Special Cases— Attohxev 
AND Client, 

[I. L, R. 21 Calc. 85 

Sec Practice -Civil Ca.se.s-— .Applica- 
tion BA’ PuHSON not PARTY To 

[I. L. R. 17 Calc. 286 

See Practice — Civil Caee8--Sale by 
Receiver. 

[I. L. R. 21 Calc. 479 

^ Application to restrain from parting 

witlifuna. 

Sec Practice-Civil Cases-Btav or 
Proceedings. 

[I. L. R, 21 Calc. 561 

Attachment of money in liands of. 

’ ,S6Vi Attachment — Mni>E oe' Attach- 
ment AND iKREGULAHniE.S IN 
ATTACHMENT. 

’ [I. L. R. 21 Calc. 85 

1 —Receiver in tcHtamentary^ snit—lEyh Gan ft, 
Power of—Snccmlon Act ( .V of \ ^ 2.19. ] I h v 
Hitrh Court has power to appoint a Ke<'.oiver m a 
testamentary suit. Yeshwant Bhagwant 
Shankar Ramchandra, 

[I. L. R. 17 Bom. 38S 

2 —Joint eMe— .Uortyayo ~-Ju rf\d i<d h>n I 

Procedure Code (AH XI V of 1HS2), p, J \n a 
suit for partition of a joint estate the words ‘ j>ro* 
perby the subject of a suit” in h. 505 of the (.ivii 
Kocedure Code mean the whole joint In 

such a case the owner” in h. 50.5 (//) meauH the 
whole body of owners to whom the jmiit oMuUj 
belongs. The Court has jurisdiction to place the 
whole of a joint estate out of which a pliuntitT 
seeks to have his share partitioned in the hands vt 
a Receiver, and to order that a ID'ceiver ho appoint^ 
ed shall be at liberty to raine money on the Hteointy 
of the whole of such joint Naih 

MOOKERJEE r, OMKRTO XAPTH MITTEH. 

ri. L. R. 17 Oalo. 014 
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RECEIVER — continued, 

S.--Poiveo's of Receiver — Right to sue loithout 
gjermlssion of Court — Suit for ejectment — Mo 7 ithly 
tenant holdmg over after expiry of notice to qiiit.'] 
The order appointing a Receiver gave him power 
to let and sefc the immoveable property or any 
part thereof as he shall think fit, and to take and 
use all such lawful and equitable means and re- 
medies for recovering, realising, and obtaining 
payment of the rents, issues, and profits of the 
said immoveable property, and of the outstandings, 
debts and claims, by action, suit or “otherwise, as 
shall be expedient ” : — Held, under the terms of 
such order, the Receiver had power to sue to eject, 
without obtaining permission of the Court, a 
monthly tenant whose tenancy was determinable 
by a notice to quit which had been duly served. 
Rrohomoyi Gupta v. JDavis, I. L. R. 14 Calc. 323, 
distinguished. HuRi Dass Kundu v, Macg-regor. 

[I. L. R. 18 Calc. 477 

■4.— Receiver of mortgaged property appointed 
at instance of mortgagee — Receiver appointed by 
appeal Court — Rractice.'] In a suit by a mort- 
gagee for foreclosure or sale in default of payment 
of his mortgage debt the Court of First Instance 
when passing a decree for the plaintiff refused, 
on the plaintiff’s application, to appoint a Receiver 
of the rents and profits of the mortgaged pro- 
perty. The plaintiff appealed against the latter 
part of the decree, and after filing a memoran- 
dum of appeal obtained a rule for the appoint- 
ment of a Receiver until the hearing of the ap- 
peal. The Court of appeal after argument made 
the rule absolute, and appointed a Receiver until 
the hearing of the appeal, and subsequently, when 
the appeal came on for hearing, varied the decree 
of the Court below by appointing a Receiver of 
the mortgaged property. The High Court possesses 
the same powers with regard to the appointment 
of a Receiver as are possessed and exercised by 
the Courts in England under the Judicature Act. 
Jaikissondas Gangadas V. Zenabai. 

[I. L. R. 14 Bom. 431 

b, ^Receiver in insolvency proceedings under 
Civil Procedure Code,— Civil Procedure Code, s, 
'M)(j~Com mission of Receiver how compntcdC^ A 
Receiver appointed in insolvency proceedings 
lender the Civil Procedure Code is entitled to a lien 
for the amount of his commission on the net 
assets remaining after payment of the charges 
specified in Civil Procedure Code, s. 356 (Z>), (e) and 
{d), Mahadeva v, Ktjppusami. 

[I. L. R. 15 Mad. 233 

Q,— Refusal to remove a Receiver and ISIanager 
of the estate of Hindu wldoios — Discretion of 
Court,] Case in which rights and proceedings 
rendering a Court’s order, refusing to remove an 
appointed Receiver and Manager of the estate, of 
which the widowed Ranis of the late Maharaja 
of Tail] ore had become possessed by grant from 
the Government, were considered, and such order 
held to be entirely a matter for the discretion^ of 
the Court, which had exercised its discretion 
soundly. Ex-parte Jijai Amba. 

[I. L. R. 13 Mad. 390 


RECEIVER— 

7. — Partnership funds in hands of Receiver — 
Attachment by some of many creditors — Leave of 
Court for attachment necessary — Terms on which 
leave is granted.] "Where a fund, such as the 
assets of a partnership, is in the hands of the 
Court through its ofBcer the Receiver, one out of 
the whole body of creditors against the fund will 
not be allowed to gain priority over the remainder 
by the expedient of attaching the moneys in tho 
hands of the Receiver. Such an attachment is an 
interference with the Court’s possession through 
its oflScer the Receiver, and may not, therefore, 
be made without the Court’s leave first obtained ; 
which leave will not he granted except on such 
terms as will ensure equality between the cre- 
ditors. Kahn v. Ali Mahomed Haji TJmer. 

[I. L. R. 16 Bom. 577 

See Mahommed Zohuruddeen v, 
Mahommed Noorooddben. 

[I. L. R. 21 Calc. 85< 

8. — Estate administered by Cohort — Money in 
Iwmds of Receiver —Pressmg claims against estate,, 
or gga^'t owners thereof —Power to order Receiver 
to pay — High Court, power of] Plaintiff was ad- 
mittedly entitled to a half share of an estate,, 
which this suit was brought to divide. A. 
decree had been made referring it to the Commis- 
sioner to ascertain and divide the said estate, and 
a Receiver had been appointed. No power had 
been specially reserved by the decree to the Re- 
ceiver to pay pressing or other debts due by the 
estate, or the part owners thereof. Some time 
would elapse before the accounts could be taken 
in the Commissioner’s ofiSce, and meanwhile two 
creditors were threatening attachment of the 
property of the estate, and their debts were run- 
ning at considerable interest. The estate was 
not otherwise indebted. There was money in the- 
Receiver’s hands to the credit of the estate, half 
of which would be more than sufficient to pay off 
the claims of these .creditors. The plaintiff ap- 
plied to the Court for an order to the Receiver to- 
pay these two debts out of the plaintiff’s half 
share of the moneys in his hands, leaving the 
plaintiff to prove his right to debit the estate with 
such payments: — Held, that the Court had power 
to make the order asked for, though such au 
order would only be made in special cases and on 
special conditions. Held, further, that the pre- 
sent was a case in which the order asked for 
might properly be made. Motivahh v, Prem- 

VAHU. 

[I. L. R. 16 Bom. 511 

REOOaNIZANOE TO KEEP PEACE. 

Crinimal Procedure Code, s, 107 — Power of the 
Magistrate of a district to call upon a person 
residing in another district to furnish security 
— Persms out of the jurisdietloji,] Section 107 
of the Criminal Procedure Code does not em- 
power a Magistrate to issue process under it to 
a person not residing within his jurisdiction. Di 
the matter of the petitio7i of Jai Parkash Lai, 
1 I, L. R, 6 All. 26, followed. In the matter of the 
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BECOGNIZANCE TO KEEP PEACE — 

concluded. 

petition of Rajendro Gdwuler Roy Ghowdliry, 
1. L. E. 11 Calc. 737. and In the matten Qftlie2)eti~ 
tioii of Binonath Mnllich^ I. L. R. 13 Oalo. 133, 
approved. In THE matter of the Petition op 
Abdul Aziz. 

[I. L. R. 14 All. 49 

BEOORD OF RIGHTS. 

See Bengal Tenancy Act, s. 102, 

[I. L. R. 21 Calc. 38 

See Bengal Tenancy Act, s. lOB. 

[I. L. R. 19 Calc. 6dl, 643 
See Bengal Tenancy Act, s, lOS. 

[I. L. R. 21 Calc. 521 

RECORDER OF RANGOON, JURISDIC- 
TION OF, 

— Glvil Procedure Code (Act XIV of 1882), .v. IG 
(e), proviso— Suit for damages for trespass on 
land and for ijijuoietion.] The plaintiff sued in 
the Court of the Recorder of Rangoon to recover 
damages for trespass on land in his own possession 
situate outside the linaits of the original jurisdic- 
tion of the Recorder’s Court; asking at the s.arae 
time for an injunction restraining the defendant 
from further acts of trespass Both plaintiff and 
defendant resided within the limits of the original 
jurisdiction of the Recorder’s Court — (1) 

that the plaintiff having alleged tliab the land 
was in bis possession was noc entitled to the 
benefit of the proviso to s. IG of the Code of Civil 
Procedure; and (2) that a suit for d.amagc to land 
cannot be said to be a suit for which relief can 
be entirely obtained through tlie personal obedi- 
ence of the defendant, even though it may be 
joined with a claim for an injunction; and that 
for the above reasons the Recorder had no juris- 
diction to try the suit. Crisp v. Watson. 

[I. L. R. 20 Calc. 689 
RECURRING RIGHT. 

See Limitation Act, 1877, Art, 131. 

[I. L. R. 15 Mad. 161 

REDEMPTION. 

See Cases under Mortgage— Redemp- 
tion. 

, Decree for— 

See Degree— Form op Decree— Mort- 
gage, 

[I. L. R. 16 Mad. 121 

See Limitation Act, 1877, Art, 170— 
Order for Payment at Speci- 
fied Date, 

[I. L. R, 14 AIL 350 

, Righ-t of— 

; See Parties— Parties to Suits— Mort- 
gages, Suits concerning, 

[I. L, R. 13 All, 315 
[I. L. R. 21 Calc. 116 


OF CASES. ( 802 ) 

I REDEMPTION — (‘O/idndrd. 

Suit for— 

See Decree— Form of Deop.he— Mort- 
gage. 

[I. L. R. 15 Bom. 692 

See Cases under Limitation Act, 1-77, 
Art. MS. 

See Malabar Law— Morti; a o e. 

[I. L. R. 14 Mad. 76, 801 
[I. L. 11. IG Mad. 328 
See Parties— Parties to Srnv--BE- 

N A All DA R. 

[I. L. R. 16 Mud. 7 j4 

See Parties— Parties to .scrr.s -^Mort- 
gages, Suits concerning. 

[I. L. R. 16 Boin. 509 

See PtES JuDiCx\TA— C ause oe Aon on. 

[I. L. R. 15 Mad, 306 

See Bes Judicata— Matters in Is.sur,. 

[I. L. R. 14 Bom, 327 

See Valuation of >Suit— Aiteals. 

[I. L. R. 13 AIL CM 
[I. L. R. 16 Mad. 320, 415 

Sec Valuation of Suit— Suits. 

[I. L. R. 14 Mad, 4S0 
[I. L. R. 14 Bom. 19 
[I. L, R 16 Mad. 

, Time for - 

SV/' Decree— Construction D : ;;i 

— MORTiJAGE. 

[I. L. R, 20 Calc. 2;'5 

See Ex EC UTi ON o I’ I ) la : u E I : - A p i < ; j t ^ - 
TION for Exeue'I'PjN AND IboVEE 
OF Court. 

[I, L. K. 15 Btmi, 3T0 

See Execution OF Vecuki: ^l>Ero:n: p.t 

.RE EXKCniTEf) AFTER AFJ’E\ru»> 

Review, 

[I. L, 11. 15 jyn 

REFERENCE TO HIGH COURT-^CIVl L 
CASES. 

See Mamlatdarb CouuT.s A<ri\ 

[I, L, li, 14 Bom. 871 

See Cases under Small Cai;m; Uourt 
PRE.S inr.KCV I’OWNH - PjtAUnUE 
AND idlOCEDLau:— U eUERLNUE t,i 

High Court. 

See Stamp Act, a. oo. 

[L L. U, 15 Mud. 20U 
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REFERENCE TO HIG-H COURT-CIVIL 

Oh.S'SliS—coRcluded. 

1. — Ghnl Procedure Godo, 1882, s. 6465 — Refer- 
3)106 inhere appeal lies to lower Court — Case in 
which juris diet ion of Small Gause Gourt is douhted.] 

A suit to recover a sum of money as payable to 
the plaintiff under an award which was contested 
was filed in a Subordinate Court on the small cause 
side. The vSubordiuate Judge returned the plaint, 
being of opinion that the suit was not cognizable 
by a Court of Small Causes The plaint was then 
presented in the Court of the DistricTt IVIunsif as 
an ordinary suit, but the District Muusif returned 
it on the ground that the suit was cognizable by 
a Court of Small Causes. The plaintiff then applied 
to the District Judge to submit the record for the j 
orders of tiie- High Court : — Held, that the District i 
Judge was bound to submit the record to the High 
Court under s, 6-16 11 of the Code of Civil Procedure I 
on the requisition of the plaintiff, although the 
plaintiff might have appealed to the District Court 
against the order of the District IMunsif. SraisoN 
r. Me Haste K. 

[I. L. R. 13 Mad. 344 

2. — Gioll Procedure Code, s. 617 —Rtfereuee of 
f/ucstioii arising in vseccu-tion of a decree — Final 
deeire.\ A question auisitig ia execution of a de- 
cree cannot be referred for the decision of the 
High Court under s, 617 of the Civil Procedure 
Code (Act XIV of 1882) except where the decree is 
final. OiiiENfAL Loan Association r. Hatch. 

[I. L. R. 17 Bom. 735 

3. — Cii'il Prociulure Gode, s. (HQ B —Givil Proce- 
dure Code Am^ntdoneut Act {VII of 18SS),.s\60 — 
ProrhiAal Small GauseGourt Act (iX ofm7),s.lQ 
— Potrer of High Gourt on reference under s, 6465,] 
Notwith.standing s. 16 of the Provincial Small 
Cause Courts Act the High Court has, on a case 
being submitLjd to it under s. 646 B of the Civil 
Procedure Co.de, full power to consider the matter 
of jurisilietion or to deal with it on the merits, 
so as to do .su])stantial jmstice without putting the 
parbie.s to the expense of a fresh trial. Shresh 
CUUNPER MaITKA r . KRISTO liANaiNI Dasi. 

[I. L. R. 21 Gale. 249 

REFERENCE TO HIGH COURT-CRI- 
MINAL GASES. 

See Practice— Criminal Oases— Re- 
ference TO Hich Court. 

[I. L. R. IS Calc. 186 

See Verdict of Jury— Power to in- 
terfere WITH Verdicts. 

[I. L. R. 15 Bom. 452 

by Presidency Magistrate. 

Sec Rioht to Begin. 

[I. L. R. 19 Calc. 380 

— Griminal Procedure Gode s. ZOT’^Butfj 
of Sessions Judges as to referring cases tried with 
a htry.] The discretionary power to refer cases 
conferred on Sia.sions Judges by Criminal Proce- 


REFERENGE TO HIGH COURT— CRI- 
MINAL OASES — concluded. 

dure Code, s. 807, should always be exercised 
when the Judge thinks that the verdict is not 
supported hy the evidence. Queen-Empress v. 
Guruvadu. 

[I. L. R. 13 Mad. 343 

2.— 'Griminal Procedure Gode ({Act X of 1872), 
s. 466— (Act X of 1872), s. 197 — Power of High 
Gourt on reference — Grounds for non-interference — 
Gorernment orders as to trlhimal for trial of offi- 
cials — Magistrate, jurisdiction q/l] In 1890 the 
Collector of Ganjam reported to the Board of 
Revenue a charge of bribery, &c., against a Sub- 
Magistrate and received directions to send the 
case for trial to some Magistrate other than 
himself, or the Principal Assistant Magistrate. 

He accordingly sent it to the Senior Assistant 
Magistrate of Berhampore ; the accused was con- 
victed, but he appealed to the Sessions Judge, 
who held that the Magistrate had jurisdictiou to 
try it, but reversed the conviction on the merits. 
The Government did not appeal against the ac- 
quittal of the accused, bub the Distriot Magistrate- 
referred t) the High Court the quesbion whether 
the Magistrate had jurisdiction on the 

reference, that it was not a case for the interfer- 
ence of the High Court, because (1) it was not 
I sho vn that the Magistrate had acted without 
jurisdiction; (2) Government had nob appealed 
against the acquittal by the Sessions Judge who 
had tried and determined the quesbion of jurisdic- 
tion. Queen- Empress V. Ranga Rau. 

[I. L. R. 15 Mad. 36 

REFORMATORY SCHOOLS AOT (V OF 

1876.) 

3. 8. — Magistrates duty under that section to 
ascertain tlio prisoners age —Xature of proceeding 
under that section— High Court's power of revising 
snch proceeding — Cidminal Procedure Gode {Act X 
of 1882), ss, 4 and iZo.— Judicial proceeding ,~\ A 
Magistrate acting under s. 8 of the Reformatory 
Schools Act (V of 1876) is bound to ascertain the 
age of the prisoner, and, in accordance with that 
finding, bo direct the confinement in a reforma- 
tory according to the rules made under s. 22 of 
the Act. It is not sufficient for the Magistrate 
merely to find that the prisouer is under a parti- 
cular age. Under s. 8 of the Act, evidence may 
be taken by the Magistrate as to the age of the- 
prisoner ; and as the proceeding of the Magistrate 
involves the alteration of a sentence after the 
exercise of judicial discretion, such proceeding is 
clearly a judicial proceeding within the meaning 
I of S3. 4 and 435 of the Code of Criminal Procedure 
(Act X of 1882). The High Court is, therefore, 
competent to exercise its revisional jurisdiction 
in such cases. Queen-Empress c. Manaji. 

[I. L. R. 14 Bom. 381 

s. 22.-^ Government Notification {India') 

No, 173 of the iWi March 18S9 — Sentencei\ 
Where a boy over fourteen, but otherwise of un- 
certain age, was ordered upon conviction by a 
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eefokmatory schools act (V OF 

1876), s. %%—oo)i.olmlecl. 

Magistrate to be detained in a Reformatory School 
fo^^two years that snob sentence, having 

iegaidto the rule made by the Governor-General 

in^Council on the 14th March 1889 under s. 22 of 
Act V of 1876 -was illegal. The proper course 
for the Magistrate to have adopted with reference 
to the above-mentioned ruks was to have ascer- 
tained, as near as might be, the exact a,e of the 
offender and sentenced him to a specified period 
of detention, which should be that elapsing b^ 
tween his conviction and the attainment by 
of the age of eighteen years. Queen-Empeess v . 
NAEAiir. ^ gQg 

register. 

See Evidence — Civil Cases — Miscel- 
laneous Documents — Regis- 

TEES 

[I. L. R. 19 Calc. 91 

See Evidence Act, s. 74. 

[I. L. R. 18 Calc. 534 

, Entry in. 

See Evidence Act, s. 32. 

[I. L. R. 19 Calc. 689 

See Evidence Act, s. 35. 

[I. L. R. 20 Calc. 940 

See Land Registeation Act (Bengal), 
s. 7. 

n. L. R. 17 Calc. 304 


OF OASES. ( 896 ) 

registration— 

of false divorce. 

Sec Cheating. 

[I.L. R. 17 Calc. 606 

of transfer of tenure. 

Sec Bengal Tenancy Act, .s. 12. 

[I. L. R. 19 Calc. 17 

Suit to enforce. 

Valuation of Suit— Sfit.s 

[I. L. R. 13 Mad. 56 


REGISTRATION ACT (III OF 1877). 

, s. 3. 

See S. 49. 

[I. L. R. 13 All. 89 

, s. 17. 

Sec 13 . 49. ^ gjjg 

[I. L. R. 14 Mad. 55 
[I. L, H. X5 Mad. 336 

Sec Debtor and Creditor. 

[I. L. R. 16 Mad. 85 

See Mortgage-— Marshalling. 

[I. L. B. 13 Mad. 3S3 
[I. L. B. 15 Mad. 368 


BEG-ISTBAR. 

See Sanction to Prosecution— Where 
Sanction is Necessary. 

[I. L. R. 15 Mad. 138 
[I. L. B. 15 AIL 141 

of Higli Court, reference to. 

See Guardian— Duties and Powers of 
Guardians, 

[I. L. B. 19 Calc. 334 

of HigL Court, sale by. 

See Practice— Civil Cases— Sale by 
Registrar. 

[1. L. R. 31 Calc. 566 

RECISTRATION. 

, Effect of. 

See Deed— Proof of Genuineness. 

[I. L. R. 17 Calc. 903 

See HinduLaw— Gift— Requisites for 
Gift. 

[I. L. R. 30 Calo. 464 

See Parties— Parties to Suits— Mort- 
gages, Suits concerning. 

[I. L. R. 13 All. 433 

_ See Vendor and Purohaser— Notice. 

[I. L. R. 17 Bom. 741 


1. —s. 17, els. (b) and (h).— 

rUjlit to ohtiihi (inothrr //icnf . \ Wln'vo. hv .hii 

i/irar ncuN a teimnts conjuiiiMy pronii-vi! that tiiiy 
would sign, and havo for 

rents at rates mentioned : — Hold, that the dtHni- 
ment did not come umior ch (/’) of .h. IT of 
Registration Act III of 1HT7. us operating to 
create or declare au interest, hut* raiiut under 
cl. (//.) US R document mm'oly creating a right 
obtain another document, which wotiid \vh»*ii ox*'- 
cuted create or declare an iuteront. PbiU’af 
CHUNDER GHOSE r, MOUKNDRAN .\TH VVliKMT. 

[L L. R, 17 Calc. 291 
[L. B. 16 I. A. 233 

2. -S. 17, els. (b), and {h).— of rJiownoj 

that a further ihu'd iras ht route n) itlnf ion o.i fo 
rtqhts — Admiio^df'dit If ifi erhlener — Part it de> a 

of.jl Where a deed of partition biitweeu a mothrr 
and her son declared certain exintiug rights m iuu' 
over moveable and immoveabie property above the 
value of Rs. 100:— /AdfL that, although the deed 
showed that the execution of another dtsid with 
reference to those rights was in etmtcmplation. 
yet the deed was one the rogiHtrati<m or which 
was compulsory under h. 17 of Uic Uegistr^tiou 
Act, and being unregistered was not iMimiHsihlo in 
evidence of the mother's title to either tlo'i movao 
able or immoveable property. Eakhhmam.ma 
V . Kameswara. 

[I, L. E.13 Mad. 281 
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REGISTRATION ACT (III OF 1877), 

s. 17 — oontimied,, 

3. — S. 17. — Lease — Compulsory registration.'^ 
Where a lease deed contained a clause whereby 
the tenancy thereunder was absolutely determin- 
able at any moment at the option of the lessor, 
it was held that such deed was not compulsorily 
registrable under s. 17 of the Registration Act, 
notwithstanding that it also contained provisions 
for an “ annual rental,” and for payment of “ rent 
in advance each year,” provisions which, had 
they stood alone, would have raised a presumption 
that a tenancy exceeding a year was contemplated: 
— Jagjisiandas Jaoherdas v. Narayam. I. !>. R. 

8 Bom. 493 ; Morton v. Woods, L. R. 3 Q. B. 658, 
and Kand v. Mall, L. R. 2 Ex. D. 355, referred 
to and approved. Ratnasabhapathi v. Venka- 

TACHALAM. 

[I. L. R. 14 Mad. 271 

4. — s. 17, cl. (d). — Lease for one year — Lease 
exceeding one year — Optioyi of o'enewal.'] A lease 
for one year, containing an option of renewal for 
a further period of one year, is not a lease for a 
term exceeding one year within the meaning of 
cl. {d)^ s. 17 of the Registration Act, so as to 
render registration thereof compulsory. Certain 
correspondence passed between the plaintiif and i 
the defendant relating to a lease of a flat in pre- I 
mises in occupation of the plaintiff which admit- 
tedly contained an agreement for a lease for 
one year with an option of renewal for another 
year. The terms in which the option was given 
were as follows : — The defendant in one letter 
wrote : “ So I expect you will give me the option 
of renewal for another year, respectively five 
months, on same terms.” To which the plaintiff 
replied — “ You may have the option of retaining 
it (the flat) for another year on the same terms, 
but not for a shorter period.” In pursuance of 
an arrangement the defendant had a draft lease 
prepared embodying the terms agreed dn which 
he sent to the plaintiff for approval, and which 
was in due course returned by him approved.” 
The defendant then had the lease engrossed and 
properly stamped, but the plaintiff eventually, 
refused to execute it, and it was never signed by 
'the defendant. The option of renewal was given 
in the unexecuted lease in the following terms : 

“ Also with option to renew for another twelve 
months certain.” The defendant having entered 
into possession and disputes having arisen, the 
plaintiff gave him notice to quit and sued to eject 
him, alleging that at the most he was a mere 
monthly tenant. The defendant pleaded that 
under the lease he was entitled to hold for a year. 
The year expired before the suit came on to be 
heard, and the defendant not having exercised 
the option to renew, vacated the premises. At 
the hearing the defendant in support of his case 
tendered the correspondence and the stamped un- 
executed lease. It was objected that the corre- 
spondence was inadmissible in evidence — because 
the option to renew made the period for which 
the lease was to run exceed one year, and there- 
fore rendered registration compulsory. Ou behalf 
of the defendant it was urged that registration 
.was, unnecessary, as the option did not make the 

W, D 


REGISTRATION ACT (III OF 1877), 

S. 17 — continued. 

lease one for a longer period than one year, and 
that the stamped unexecuted lease must be treat- 
ed as part of the correspondence : — Meld, follow- 
ing Mand v. Ball, L. R. 2 Ex. D. 355, that the 
existence of the option did not create a lease for 
a term exceeding one year within the meaning 
of cl. (d), s. 17 of the Registration Act, and that 
consequently the correspondence did not require 
registration. BhoToani Malito v. Shi'bnath Para, 

I. L. R. 13 Calc. 113, dissented from. Boyd v. 

[1. L. R. 17 Gale. 54S 

5. — S.17. — Lease reserving annualrent — Tenancy- 
at-ioill.'] The defendant executed to the plain- 
tiff a rent-note under which he rented two houses 
from the plaintiff at a rent of Hs. 18 per annum. 
The document provided that the defendant was 
to live in the said houses so long as the plaintiff 
permitted him to do so, and so long as he should 
pay the rent. He was to vacate when asked to 
do so by the plaintiff: — Meld, that the lease creat- 
ed a tenancy-at-will, and did not require regis- 
tration, although an annual rent was reserved 
thereby. JiVRAj Gopal r. Atmaram Dayaram. 

[I. L. R. 14 Bom 319 

6. — S. 17. — Endorsement on a sanad returning 
the sanad to the grantor — Ecidence—Admissi- 
bUity.'] The plaintiff sought to attach a certain 
half, as belonging to his judgment- debtor K, The 
defendant, who was the original grantor of the 
hah, pleaded a re-grant of the hah to himself. In 
support of this plea, the defendant produced from 
his possession the original sanad bearing the fol-' 
lowing endorsement by K : — You have passed 
me a receipt for the sanad. I have, accordingly, 
given you the ownership of th sanad. Therefore 
over the said sanad I have no right or title.” The 
defendant offered to put in this endorsement, and 
also tendered the evidence of Ms brother. This 
evidence was rejected by the Court, on the ground 
that the endorsement, which had the effect of ex- 
tinguishment the grant, was not registered : — 
Meld, that the endorsement did not require re- 
gistration. It did not itself rescind the grant to 

. K, nor constitute a re-grant to the defendant. It 
was simply an endorsement returning the sanad 
to the defendant, and therefore passed no interest 
in any property. Herambdev Dharnidhardev 
V. Kashinath Bhaskar. 

[I, L. R. 14 Bom. 472 

7. — 3 17 and s. 49. — Letters of one partner to 
another transferring 'to the latter the share of the 
former in the assets of the firm, including the 
mortgages, hut not mentioning them — Necessity of 
registering such letters — The loords document^^ 
and instrument^' in the Registration Act,'] By 
two mortgage-bonds, dated, respectively, 25th 
July 1866, and 19th September 1870, certain lands 
were mortgaged to a firm of money-lenders at 
Khadkala, carrying on business under the style of 
G and M. There were four partners in the firm, 
piz., G, M, P and 8. In 1874 retired from the 
firm, and wrote three letters, the effect of which 
was to transfer his share in the partnership to P 

29 



DIGEST OF CASES. 


( (K)0 ) 


( 899 ) 

REG-ISTRATION ACT (III OF 1877), 

S. 17 — coiiehijded. 

and S. In 1878 the shop was closed, and the part- 
ners divided the assets of the firm. The two 
mortgages fell to the share of S, Sabseqaently 
S died, and the plaintiff, his son, inherited his pro- 
perty and took possession of the mortgaared lands. 
These lands were afterwards attached in execu- 
tion of a money decree airaiust one of the mort- 
gagors (defendant 1). The plaintiff objected 

to the attachment, but his objection was <lis- 

allowed, and the property was sold in execution 
and purchased by defendants 2 and 3. The 
plaintiff then filed this suit to establish his ri<ghts 
under the two mortgage-bonds. The defendants 
contended that the plaintiff had no interest in the 
mortgages, and was not entitled to sue. The 
plaintiff relied {;l)iter alia) in support of his title 
upon the letters (A. B and C), whereby (il liad 
transferred his share in the assets of the firm to 
his (the plaintiff’s) father S. These letters were 
objected to as inadmissible in evidence, not hav- 
ing been registered : — Iltdd^ that, independently' 
of the letters, there was evidence to show that 
the plaintilf’s father was a partner in the firm, 
and that as such partner the mortgages in ques- 
tion fell to his share at the final division of as- 
sets. The position of S as a partner being once 
established, his right to the property followed by 
operation of law, and no other proof of title was 
required. Per Jardine, J. : — “ To lay down that 
the three letters in question, which deal generally 
with the assets, moveable and immoveable, with- 
out specifying any particular mortgage or other 
interest in real property, require registration, 
would, I incline to think, in the present state of 
the authorities, go too far. It may be argued 
that such letters are nob • instruments of gift of 
immoveable property,’ but rather disposals of a 
share in a partnership of which the business is 
money-lending, and the mortgage securities mere- 
ly incidental thereto.” Per Telano, J. : — Al- 
though a partner’s share does nob include any 
specific part of any specific item of the partner- 
ship property, still where the partnership is en- 
titled to immoveable property such share does 
include an interest in immoveabl-i property ‘and 
therefore every instrument operating to create 
or transfer a right to such share requires to be 
registered under the Registration Act (III of 
1877). It is true that the authorities referred to 
apply, in terms, only to immoveable property 
owned by a partnership. But t am. on the whole, 
disposed to hold that the principle of tho.se author- 
ities applies to cases where immoveable property 
is held by a firm not in full propriebor.sbip. but 
only by right of mortgage. . . Upon the whole 
I should, if necessary, have been disposed to hold 
that the letters in question nob being registered 
were rightly treated by the Court below as being 
inadmissible in evidence to prove directly a trans- 
fer of the share of & in the partnership to 8P 
Per Telang-, J. ; — A perusal of various sections 
of the Registration Act seems to show that the 
Legislature has used the words “ document ” and 

instrument ” interchangeably. JoHARMAL v, 
Tejram Jagrup. 


REG-ISTRATION ACT (III OF 1877), 

S. 21 — ctDieliidcd . ^ 

1. -— s 21, and. s.s. 7 and 2S. — of 

propertif hi det'd-Drrd nfrrri}*^ hil ntd ant hi 
the SiiJj- Di\'trlef of lU’/jhti ri up ofliot i\ Soh. Ih tp's. 
tj'ar.'] Certain property w.as in a mort- 

ga.ge'bond as bearing foirji numbt-r 10. as paying 
a sadder yVjwn. of Rs 710, and a-' lyiivji: witnin the 
jiirisdicbioii of thaii-i ICutw.i'i. ^ub-distrint Bhagub 
pur, collector.'Lt/C of Bhagnipur, 'I’nis lin-tpn'ptiori 
w.as so far erroneaiis in th.at t.hn propspiy T^vas in 
reality .sitii.abed in Ainarpur, sub-district 

Banka, and born a su Idnr }ouii of Os. SH1U15, 
Bank.a w;is, ln)wcv<'r, within the .art .-uff rhn tiist.rict 
of Bhagulpur The mortgair-'-ooiid was r<‘yis- 
tered by the Sul)-l’bvj:i h.rar of Uhagnipur, who 
was, under s. 7 of the Ib-gt--: rafion \nr, author- 
ized, in addition to Ids own dufi'--, J.o oxercisu 
and perform tlm duties jind p>>w.n.., (,f ;h,. Uegis- 
brarof Bhagulpur : - //■' hv I’m riy t )' iCi.xi'UVLV, 
Maclmikr.so.v and Clio-,};, . I’ j; i’H Kt: vM. h‘. 

di.s.senting) that tiu^ provi>infis <if .p, :ji ,,f 
had not eompUo 1 wirii, tfia.: :ho do-eriptiun 
of the property was misl^Miin.r andi i.P'.uOii'ieut 
for the purpost!s of ideut iU eit u»ii , an 1 that thure- 
fore no registration of tin* o'lteniufnT; )iuh httoii 
effected within tin.* proxe-ion- of rh • K'*gistratioa 
Act. Ileld, by PHriUtUAM. d., fitaf rhe descrip- 
tion was .sulfi/dont to identify tii** ju'operty. and 
th.at the 8ub- Re.gist.rar bavin : he-'ti .authorized to 
exercise the powers and duii' ^ t»f (.he Regi.strar 
of Bhagulpur, and the properfy being situate in 
sub-<listrict Bauka, the Sub- iC,*yi n r.-u’ of which 
sub-district was .sub u-dirjate to tdu*. Ib'cistrar of 
the district of Bh.wgulpu ’, t.h-* provi-iuu- of s. of 
the Act bfjing diroetocy <.tnly. ro.ri -tr.adon tjf the 
document was valid. Bam Xaig Tewaiu i\ 
SheO »SAilOY BlIAGb”}*. 

[I. L. li 18 Calc, 556 

2. — a. 21 and s. 60 — M e- »•//#// f i of priyh rtij 
•not (Unitahied ni, t he ftodp oj t/o d'>d o f oooi’f /p 
afi(U\hitt in.^eetod /( _/d, ■*«*•. . j A (‘ouveyanoe 
of imtnoveabh^ property did not otfutain, in the 
body of the thicd, a ^if.seriptiou of it .--ulfi'dcut to 
identify it. in a f«)Ot'Uo{.e, h AV“Vor, su.-h a de- 
scription was given, and it. was siuni-d by the, 
as3igne ‘. only. Tint d-'e, I was a'*oop;.,'.i by the 
Regi.sbrar, and was rcgistenel, .and n n -rtifie.afce to 
that effect w.'is giv»‘a under > of the Registra- 
tion Act (III of 1H77). The df?f;d b-dng unidercl 
in evidence was ohjeettid to on t he grotuid that it 
ought to be breatc i us unr4*gi,shu*>'d, si nee it had 
been improperly accepted for registration : — 
that the error in acctq>ting it, if error theni wan, 
did nob invalidate the regi-trat.iou : sec Sah 
Mahhun Lai Panda p v, Bak Koondan La\ Id B, L 
R, 22B ; L. R. 2 I. A. 2H). At>AM iHUEiiliAI c. 
Jamnadas Eanchohdah. 

[I. L. E. 17 Bom, 94 

, s, 28. 

See B. 21. 

[I. L. E, 18 Oalc. 556 


[I. L. R. 17 Bom. 235 


See s. 49. 


[I. L. E. 18 Calo. 556 
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BEG-IST RATION ACT (III OF 1877) 

— continued, 

, s. 36. 

[I. L. R. 16 Mad. 341 

— ^ — , S. 47. 

to s. 49. 

[I. L. R. 13 All. 89 

, s. 48. 

to Mortgage— Marshalling. 

[I. L. R. 13 Mad. 383 
[I. L. R. 15 Mad, 268 

, S. 48. — Trantfer of Projjerty Act {IV of 

1881) , ,9. 51 — Oral agreement for sale of land - 
'S'uVsequent conroyevnce with notice — Dellcerg of 
posi^e.'ision ~ Priority — Specif c performcinee.j 
Plaintiff beino^ in possession of certain land as 
an incunibrancer under a registered instrument 
agreed orally with the mortgagor in 1885 to pur- 
chase io. The mortgagor subsequently sold the 
land t^ others who took the conveyance which 
was registered with notice of the plaintiff’s mort- 
gage and of the oral agreement with him. Plain- 
tiff now sued for a declaration that the convey- 
ance was not binding on him and for specific 
performanhe of the oral agreement ; — Held, that 
the plaintiff’s possession under his incumbrance 
together with the agreement to sell was equi- 
valent to delivery of possession within the mean- 
ing of Registration Act, s. 48 ; and that the 
plaintiff was entitled to have the oral contract 
specifically enforced notwithstanding the subse- 
quent registered sale. Kannan v . Krishnan. 

[I. L. R. 13 Mad. 324 

,s.49. , 

to s. 17. 

[1. L. R. 17 Bom. 235 

1. — s. 49. — Tramfer of Property Act {IV of 

1882) , 5. 58 — Unregistered mortgage — Snit on per- 
sonal covenant to pay."] An unregistere<i mort- 
gage-deed executed in 1885 contained a personal 
covenant by the mortgagors to pay the debt se- 
cured thereby: the mortgagee was entitled 
to sue on the covenant and obtain a personal 
decree against the mortgagors. Gomaji %\ SUB- 
barayappa. 

[I. L. R. 15 Mad. 253 

2, --s. 49 and ss. 3 and ^7— Assignment of 

decree for sale of hypothecated property — Non- 
registration of deed of assignment — Civil Proce- 
dure Code, s. Effect of svlseguent registra- 

tional The assignee of a decree for sale of hypo- 
thecated property applied, under s. 282 of the 
Civil Procedure Code, for execution of the decree, 
but objection being raised that the deed of assign- 
ment had not been registered, he subsequently 
applied for the return of the deed that it might 
be registered, and it was returned accordingly. 
The deed was afterwards duly registered: — 
Held (i) that the deed of assignment was not a 
document which comprised immoveable property 
within the meaning of s. 49 of the Registration 


REOISTRAtlON ACT (III OF 1877), 

S. —continued. 

Act (III of 1877), a decree for sale not being 
immoveable property as defined in s. 3 ; (ii) 
that consequently, although the assignee might 
not, under the latter portion of s. 49, use the deed 
for the purpo.^e of proving his title, there was no 
provision in the Act saying that he should not 
take title under the deed ; (iii) that the position 
of the assignee when he made his application on 
the 13th November 1886 was that he was unable 
to prove that there was a title by assignment in 
himself ; (iv) that the subsequent registration 
curb’d the absence of registration on the 13th 
November 1886, .and: under s. 47 of the Registra- 
tion Act. f/he document thereupon had full effect, 
and related back to its execution. AbDUL MaJID 
V . Muhammad Faizullah. 

[I. L. R. 13 All. 89 

3. — s. 49 and s. V7 .— Covenant in unregistered 
lease — Suit for specific performance.'] The plain- 
tiff leased a house to the defendant for three years 
by an unregistered instrument which contained a 
covenant by the lessee that he would purchase the 
house at a certain price on an event which took 
place. The plaintiff now sued for specific per- 
formance of the covenant: — Held, that the un- 
registered instrument was not admissible in evi- 
dence. 'I'he covenant sought to be enforced de- 
pended on the lease, and the latter being invalid 
for want of registration, the former must also 
fail : the suit therefore should be dismissed. 
Sambayya V . Gangayya. 

[L L. R. 13 Mad. 308 

4. — s. 49 and s. 17. — Admissibility of unre- 
gistered sale-deed — Sait for specific performance 
of contract to sell land.] The defendant executed 
a sale-deed of certain land to the plaintiff. The 
instrument bore Re. 1 stamp only. The plaintiff 
alleged that the defendant had improperly refused 
to register the sale-deed and prayed fo: a decree 
compelling its registration and for the possession 
of the land in questiou : — Held, that the unregis- 
tered instrument was admissible in evidence, and 
that in any case, secondary evidence of its con- 
tents was admissible, the document having remain- 
ed unregistered through no fault of the plaintiff, 
Nagappa V . Devu. 

[I. Ii. R. 14 Mad. 56 

5. — s. 49 and s. 17. — Instrument affecting 
moveable and immoveable property.] The widow, 
daughter, and divided brother of a deceased Hindu 
executed an instrument which provided for the 
distribution of bis property, both moveable and 
immoveable as to which they had disputed. The 
document was not registered. The widow set up 
a will made by the deceased in her favour ; the 
brother sued the widow for a declaration that the 
will was a forgery, but the Court held that it was 
genuine. He now sued the widow and daughter 
on the above instrument to recover his agreed 
share of the moveable property of the deceased. 
The widow sec up the will, which the plaintiff 
averred was invalid according to the custom 
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KEGISTRATION ACT (III OF 1877), 

s, 49 — concluded. 

governing the family : — Held, that the unregis- 
tered iTistrunient was admissible as evidence in 
support of the plaintiff’s claim for the moveable 
property. Thandavan -y. Valliamma. 

[I. L. R. 15 Mad. 336 

6.— S. 49, and ss. 28 and 60.— Deed (ui xvliioli 
certificate imder s. 60 has been endorsed — Docu- 
ment which should uot hare been registered under 
28.] hemdle :~Pcr '9 iG0'i\ J.— A document on 
which a certificate under s. GO has been duly 
endorsed cannot be held to have been duly regis- 
tered under s. 49 of Act III of 1877, if it 
appears that the officer who made the certificate 
should not under s, 28 have registered the docu- 
ment Baij Nath Tewaki v Sheo Sahoy 
Bhagut. 

[I. L. R. 18 Calc. 556 

X.^S. 50. — Fegistcred and unregistered doe.u- \ 
nieaits — Priority — Mortgagee under registered deed \ 
com'peting loith (mctioyi-purchaser at a sale under 
a decree on a gn'ior unregistered’ mortgage^deed.'] 
Under s 50 of the Registration Act the decree or 
order which is not to be affected by a registered 
document must be a decree or order made prior to 
tbe execution and registration of the registered 
document. Therefore where the plaintiffs, who 
were mortgagees under a registered instrument, 
sued to set aside a sale to the defendants under a 
decree on an unregistered mortgage, the plaintiffs’ 
registered mortgage being subsequent to the un- 
registered mortgage on which the defendants 
relied, bub prior to the decree thereon : — Held that 
the defendants, auction-purchasers, must take sub- 
ject to the rights of the plaintiff.s as mortgagees. 
Himalaya Ba7ihv . Simla Baiih, I L, R.8A11. 23; 
Madav ' Salted v. Subbarayalu Naipuln. I. L. R. 6 
Mad 88; Kanhalya Lai v. BansidJiar, Weekly 
Notes, 1884, p. 1.36, and ShaJit B.ani v. Shib Lai, 
Weekly Notes, 1885, p 63, referred to. JagPwUP 
Rai V. Radhby Singh. 

[I, L. R. 13 All. 288 

2. — S. 50. — Unregistered mortgage ivltli 2 } 0 sses- 
sion — Subsequent registered mortgage — Notice — 
Priority.'] The defendants 1 and 2. in 1877, placed 
the plaintiff’s father (since deceased) in pos.ses- 
•sion of certain land as usufructuary mortgagee 
under an unregistered mortgage-deed for Rs, 09, 
and in 1883 mortgaged the same land to defendant 
3 by a mortgage-deed, which was registered. 
Defendant 3 ohtfuned a decree on his mortgage 
in 1886, and 'uppiied that the mortgaged premises 
should be sold. The plaintiffs, having opposed his 
application for an order for sale without success, 
now sued for a declaration of their title as mort- 
gagees. It was found that defendant 3 took his 
-mortgage with notice of tbe mortgage of 1S77, 

• but had nob otherwise acted fraudulently ; — Held, 
that the plaintiff.s were entitled to priority in 
respect of the mortgage of 1877: — Hdd by the 
Full Bench, that when it is proved* that a subse- 
quent encumbrancer under a registered convey- 
ance had notice of a valid prior unregistered 
i, 'encumbrance and of possession by such encum- 


REGISTRATION ACT (III OF 1877 

3. 50 — concluded. 

brancer, or of such conveyance without po.sses.sion 
the Courts are nob bound to interpret the Regis- 
tration Act of 1877, s. 50, so as to <lefeab the title 
of the prior encumbrancer, Keushnamma v. 
SURANNA, 

[I. L. R. 16 Mad, 148 

, s. 60. 

See S. 49. 

[I. L. R. 18 Calc. 556 

, s. 72. 

See s. 77. 

ri. L. R. 16 Mad. 341 

, s. 72 and ss. 73, 74 and 75, 

See Sanction to Phoskcotion— Where 
Sanction is Nkckssaiiy. 

[I. L. R. 15 Mad. 133 

, s. 73. 

See Sanction to Pkoskcution—Whf.re 

SANCTION IB NECESSARY. 

[I, U R. 15 All. 141 

, 3. 73 and ss. 74. 75 and 76. 

See s. 77. 

[I. L. R. 16 Mad, 341 

, 3. 77, and ss. 36, and 72 to 76.— 

gmlsory registrationSuit to compel registration,"] 
The plaintiff and defendant agreed that, in con- 
sideration of a sum of money already paid and of 
a further sum bo be paid on the complebion of the 
transaction, the defendant shoulil transfer a 
certain raortg^age to the plaintiff, and an in.^tru- 
menb of transfer was prepare 1 a'^id e.veamttal to 
give effect to that ugrcem»utt, but it w,as not. re- 
gistered. The plaintiff now suf-.d for a decree 
compelling the defendant to (\KCCutc and rt^gister 
that or a similar instrunieut: -Held, that, the 
plaintiff was not entitled to a dccrci; for compul- 
sory registration, and should have proCiaided uuder 
Registration Act, ss. 36, 72 to 77. VENKATASA.Mf 
r. Kristayya. 

[I. L. R. 16 Mad, 341 

, s. 82. 

.9^v; False Evidence. 

[1. L, R. 20 Caic. 719 

3 90, cl. {fiL).— Documents purjuuding to 

he or to eoldeneo, grants or assignment s hg (toreni- 
merit of land or interest in land,'] The Agent to 
the Governor-General in a letter to the Nawab 
Bahadur of Moorahtnlabad auuounee.ti the inten- 
tions of the Government .'m to his position and 
income, and informed him that he was to have 
possession of the State lauds and jowtds. In a 
suit by the .sou of the Nawab to recover po.'^.seasion 
from a person wrongfully in po.sHfNssion of land 
which was hold by the lower Courts to bo portion 
of such State land.s, it was, infj r alia, objected 
[ that the letter required registration :—I/eld, that 
I the letter operated as a grant or an authority 
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HEGISTRATION ACT (III OF 1877), 

s. 90 — concluded. 

from Government, and was exempt from regfis- 
tration, under the provisions of s. 90, cl. { d ) of 
the Regfistrafcion Act. Hassan Ali Chutter. 
PUT Singh Dggarh. 

[I. L. R. 19 Calc. 742 

REGULATIONS MADE UNDER STA- 
TUTE 33 VIGT., c. 3. 

1872— III, s 3 and s. 4. 

^ee SoNTHAL Pergunnahs Settlement. 

[I. L. R. 18 Calc. 133 

, s. 11 and s. 25. 

See Sonthal Pergunnahs Settlement. 

[I. L. R. 18 Calc. 146 

1886-1. 

See Assam Land and Revenue Regu- 
lations. 

[I. L. R. 17 Calc, 819 

RE-HEARING. 

See Foreign Court, Judgment of. 

[I. L. R. 15 Mad. 82 

See Privy Council, Practice of — 
Re-hearing. 

[I. L. R. 14 Mad. 439 

See Small Cause Court, Presidency 
Towns — Practice and Proce- 
dure— Re-hearing OP Suit. 

[I. L. R. 18 Calc. 445 
[I. L. R. 17 Bom. 14 

RELEASE. 

See Stamp Act, Sch. I, Art. 51. 

[I. L. R. 15 Mad. 259 

RELIEF. 

, Alteration of— 

See Plaint— Amendment op Plaint. 

[I. L. R. 20 Calc. 805 

, Alternative and cumulative— 

See Valuation of Suit— Suits. 

[I. L. R. 15 Bom. 82 

1. — Vnclance hcfween pleadhif/s' and. proof — 
Relief not ached for.] The plaintiff, ailesrinar that 
a certain lane was his property, and that he had 
been obstrucfced by the defendants from building;- 
a door U[)on it. sned for an injunction and for 
damagres. The Court held that the plaintiff’s title 
to the land was nob established, bub passed a 
decree declaring- that both the plaintiff and the 
defendants were entitled bo use the lane by ri;jht 
of easement; — Held^ that this declaration, which 
bad i?ob been asked for. should nob have been > 
made, and that the suit should have been di-smis^ed j 
for want of proof of the title allege i by the ' 
plaintiff. Sambayya i\ Gopalakrishnamma. 

[I. L. R. 15 Mad. 489 


RELIEF — concluded^ 

2. — Incomlstent cases set up in the alternative 
— Relief not ashed for.^ Defendant 1 mort- 
gaged certain premises to defendant 2 in l‘^81 
and to the plaintiff in 1885. The mortgage to the 
plaintiff was a usufructuary mortgage. In 1887 
; defendant 2 obtain -d a decree on his mortgage, 

I and in execution brought to sale and himself 
1 became the purchaser of the mortgaged premises. 
The plaintiff, who was in possession under the 
mortgage of 1885, prayed in this suit that the 
prior mortgage be declared fraudulent and void, 
and the sale in execution be set aside, and in the 
alternative that she be declared entitled to redeem 
the prior mortgage. The plaint was stamped as 
in a redemption suit, and the Court of First Appeal 
passed a decree for redemption that the 

suit should be dismissed, since after the sale of the 
mortgaged premises in execution of the decree 
obtained by defendant 2, the only right which 
remained to the puisne mortgagee was the right 
to retain possession until her mortgage should be 
redeemed. Senihle: —Per Best, J. — It isopea bo a 
plaintiff who is not a pirty to the transaction in 
respect of which allegations are made to come 
into Court seeking relief in the alternative, depen- 
dent upon what may be found by the Court bo be 
i the true facts of the case. Qaccre — Whether the 
Court can pass a decree for redemption when the 
plaint seeks only a declaration of the right to 
redeem. Pbrumal v. Kaveri. 

[I. L. R. 16 Mad. 121 

RELIGION, CHANGE OF. 

See Custody op Child. 

[I. L.R 16 Bom. 307 

RELIGION, OFFENCE AGAINST. 

See Mahomedan Law— Mosque. 

[I. L. R. 12 All. 494 

[I. L. R. 13 All. 419 

RELIGION, OFFENCES RELATING TO. 

— Penal Gode^ s. 295 — Ohjecf held sacred by 
any cdass of p)cc so ns — Killing halls set at large at 
Sradha in aoeordanoe with Hindu religious usage, 
The word “object” in s. 205 of the Penal Code 
does nob include animate objects. A bull dedi- 
cated and set at large at the Sradlia of a Hindu 
in accordance with religious usage is not an 
“object” within the meaning of that section. 
Where such an animal was killed by certain 
Mahomedans secretly and at night in the presence 
of none but Mahomeilans for the sake of the meat 
and value of the skin ; -Hdd. chat no offence had 
been co omitted under 295 Queen- Empress v. 
loiani Ali. X. L. R. lO Ail. 150. followed. Komesh 
Chunuer SaNNYal 0. Hlru Mondal. 

[I. L. R. 17 Calc. 852 

RELIGIOUS CEREMONIES. 

Sec JauisDicrioN op Civil Court — 
Religionl 

[I. L. R. 15 Mad. 355 
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RELIGIOUS CEREMONIES -^co7icluded. 

See Mahomedan Law-Custom. 

[L L. R. 18 Calc, 448 

, Performance of - 

See Possession, Order of Criminal 
Court as to -Disputes as to 
Right of Way, Water, &;c. 

[I. L. R. 14 Bom. 25 

RELINQUISHMENT OF TENURE. 

See Cases under Landlord and Tenant 
— Abandonment, liELiNQuisti' 
ment, or Surrender of 'rENURE. 


RELINQUISHMENT OF, OR OMISSION 
TO SUE FOR, PORTION OF CLAIM. 


See Endowment. 

[I L R.14 Mad. 1 


Procedure GoeI.e. LS82, 

of the -vim-e coitraet hoiu curd 'upon— Ouu.se of 
actio7i—Go7itraet.] Whcr*^. a connraori for the 
and purchase of ^^oods is bro;c^‘u by the purchaser, 
in part by refusal to take delivery, ami in part by 
refusal to pay for groods delivrTed. both breaches 
haviui? occur'-ed before any suit is brouirhc. the 
vendor is debarred by s. 4d of the Code of Civil 
Procedure from brin<riusr two suits ag^ainst such 
purchaser, his claim beitiof one arisiuir out of one 
oau.se of action and ba<ed on one and the same 
contract. The view taken by Wilson, J., in 
•Anderco7i, Wright S’ Oo. v. KaJagnrU S'/rjl- 
nnr/zm, I. L. R. 12 Calc. aporoved. Pethb- 
BAM 0. J. — “d'he whole of the claim which 
the plaintiff is entitled to make in respect 
of the cnuse of action” in s. 4:4 means, in 
the above case, the entire c'aim whicc t)ie plain- 
tiff has ag-ainst the defendant at the time the 
action is brougrht in respect of any failure or 
failures to accept and pay for ^'oo ls purchased of 
him by the defendant under one contra<;t, ami the 
whole of such claim must be include i in one action. 
Prinsep, j. — T he expression cause of action ” is 
to be construed with ference^ to the substance 
rather than the form of the action. Tim claim in 
both the above cases beimr for damai^es on account 
of brejiches of the same contract s. 4:^ read with 
the Illustration debars the plaintiff from bringing- 
two suits. Dunoan Brothers & Co, c. Jeetmull 
G-rebdhareb Lall. 

[I. L. R. 19 Calc. 372 

2 , — Glvil Procedure Code. c. 44 — Clabnufor pa.s^ 
session and mesne ^ro fits — Distinct elalms — Separate 
suits — Joinder of causes of artion — Ololl Procedure 
Godei^Act XIV of 1882), s. 44.] Clnim.s for the 
recovery of possession of immoveable property and 
for mesne profits are distinct claims, and separate 
suits will lie in respect of each claim. Section 
44 of the Code of Civil Procedure merely per- 
mits the joinder in one suit of a claim for recovery 
of immoveable property with one for mesne pro- 
fits iu reirard to the same property Kishorl tal 
IRoy V. Sharut Ghunder Moz»niid/n\ I. L. ft. 8 Cnlc. 
693 10 C. L, R. ; t\fi>n Mohnn Sirkai' v. The 
Secretary of State for India j I. L. R. 17 Calc. 968 ; 


RELINQUISHMENT OF, OR OMISSIOH 
TO SUE FOR, PORTION OF GLaIM- 

co?itiniU!d. 

and Madan Mohun Lai v, Ltihi She(>sauhrr Sakait 
I. L. R. 13 Calc. 4S2, referred to ; Veul'idm v. Snh* 
hanna, I. L. R. 11 Mad. 151, dissented from. 
Lalessor Babui r. Janici Bibi. 

[1. L. R. 19 Calc, 615 

3. — Civil Procedure Godc^ s. 43 — “ Distinct 
eaui^e of aettvn"' - Suit for jiossessiuu after cancrU 
latioJi of Ckiurt-saU'.'] In executi<ui tff a <iocree 
the defendant, wdio was sued as the ri'presenfative 
of her decea.sed brother, objected, under s. 214 of 
the Code of Civil Procedure, to the atrnchment 
of certain lands to 'which she set np in<lep*‘n<le,nt 
title. The objtmtion was di,salhnv(3 1 and t he land 
was sold. She then sued the execurion-purchasf.m 
to set aside the Court-sale and obtained a decre.e 
ag-aiust which no appeal wa-i preferre.d. Shii now 
sued for pos.session, an<J it wa« found that at the 
date of the previous suit sin* was not riwar^* that 
the executioTi-purchaser ha<i obtaineii pO’;se-'i'<i</n ; — 
Ileld^, that the .suit was not barred by tdiu Civil 
Procedure Code, s. 4:h Ambu r. Ketihla.mma. 

[I L. R. 14 Mad. 23 

4. — Civil Proet'dnrc Code. s. 43 — “ Omit to surf 
meaning e/,] The plaintiff, havinj' pre.viously 
obtained against his brother, (bd'erniant 1, 
who had been the managing- member of rhoir 
family, a decree for partition of the family pro- 
perty including certain debus Sfrhc'luied in rhe 
plaint therein, tiow sued to recover his share of 
certain other family debts collcct'-d by dcLmdunt 
], without tlie plaintirf’.s k ri()'.v!ed ge ; -^IJrtd^ 
that the claim wa not biirreil i>y the ivil Prot.tc- 
dure Code, s. 4:1. Makiathodi i\ 

[I, L. R. 15 Mud. 206 

5. — Oirll Proevdn re (Uuh\ .v. Au-^-SuP hg usu- 

fructuarg mortgagee e.r,cludcd fnnn for 

unpaid Interest — Cause gf aefloii Suhst gurnt suit 
for prutelpal and residue of lutert -;:! .\ df.aal 
of mortgage cxe<uited in 1S79 f«u- a Cim.ddera- 
tioii of Rb. 31H) prtivided that t.lo* t*“im <}f the 
mortgage shouhl be four years eertaifi; that 
certain interest should l>o payalile ; t.hat toe mort- 
gagee should have po-sseHsion ; tlmt the, pr^dits 
should be ap[>ropriated ffrst. in ii- u of ycuiy in- 
terest and any balama^ ap,>ropriat,e,d in p of 

the princip:iUbd)t ; and tli t the tnorf Loagm- should 
be entitled to redeem if the pi-imupai an i interest 
were paid at thii e.xpiration of the f<mr year.s. 
The mortgagee never obtaimid po-se-sion ; and in. 
1882 he brought a suit against tin* mortgagor to 
recover the unpaid interest tlnm due, .afid obtain- 
ed a decree, which was satislicd by the saic of 
property belonging to tlic judgme.ntoie )tor. In 
1886 he brought anotlmr suit for rccovto y of the 
principal, together with the re.sidim of jnterewt 
up to the date of suit: — Held, that tiie cause of 
action in tlie suit of 1882 wa.s the mortgagor’s 
non-delivery of possession of the mortguired pro- 
perty, by reason of which the mortg.agt-e had htsm 
unable to realize his iuten.ast liom the u->afruct; 
that the cause of action accrued to the mortgagee 
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TO .SUE FOR, PORTION OF CLAIM-. 

continued. 

from the roomenb the iusbrument came into oper- 
ation and possession was nob delivered ; that the 
cause of action to recover the principal accrued 
at the same time and was the same cause of ac- 
tion ; that tile plaintiff was therefore bound in the 
suit of 1882 to sue for the principal; and that 
the present suit was consequently barred by s. 
48 of the Civil Procedure Code. Hikmutulla. 
Khan v. Imam Ali. 

[I. L. R. 12 All. 203 

Q.— Civil Pvocedure Code^ s. Splitting re^ 
medie-9 — ^uit fnr drrlaration of title and for pos- 
se^aion — Suh^erpient suit for ion.] Where a 

previous suit tor a declarab on of title to immove- 
able property ha-^ been dismissed on the .ground 
that the plaintiff was not in possession at the time 
of filiucf the suit, a subsequent suit on the same 
title for recovery of p tssession of the land is nob 
barred under s. 48 of the (Dode of Civil Procedure. 
Jihuntl Nath Khan v. Shih Nath Ohueherbnttg, 
I. L. R. 8 Calc. 8 19, followed, MoHAN Lal v . 
Bilaso. 

[I. L. R. 14 All. 512 

7 . — Civil Procedure Code. e. 48 — Decree agalmt 
three of four uoudanv of a dcrarom — So it to declare 
the decree binding on the fourth.'^ The holder of 
a bond executed b two nrahui^i of a Malabar deva- 
soni obtaiueii a decree, ileclarin*^ that the devavoni 
property was liable for the secured debr-^ at^ainsb 
the executants of the bond and one other uralan ; 
the fourth nrnian intervened in execution oi the 
decree, and objected thnt the deraeom- property was 
nob liable bo he attached flis objection was up- 
held. aud th“ plaintiff then brouirht a suit agaiirst 
him for a declaration hat the debt wa.s bind in g- 
on him aud on T.he derasoni property : — Held, 
that the suit was not barred under the Civil Proce- 
dure Code. s. 48. Uaman r. SRiDHAiiAN. 

[I. L. R. 16 Mad. 449 

3 . — Ciril Proeednre Code. ,s>. i'l\~Cait.se of ac- 
tion.'] In 1889 the plaintiff sueil the defendant 
for pos.ses>ion of a pii'ce, of land which the defend- 
ant hud include': in lior hom'‘sfcead by building 
walls. Iti that suit the pbdni.ifl; allegcl thnt on 
that laiul there, were two uahn-brees which belong- 
ed to him. ajul that fcho defeu iant had wrongfully 
prevented tlie panir from going to those trees to 
tap them, but he asked in his plaint in that suit 
for no relief in respect of the trees, only stating- 
that he would bring a scp.arate suit for them. 
The Mnn.hf dismissed that suit on the g-rouud 
that the land wa.s witlrn the defendant’s tenure, 
and hi.s decision was affirmed on appeal. In a suit 
brought in 1890 against the same defendant for 
declaration of title to and possession of the two 
palm-tr 'es and for aci irjjnnction restraining- the 
defen<iaut from <UsrnrV)ing hi.s posses.sion of them : 
— livid, that the claim arose out of the same cause 
of action as that in the former suit, and that the 
suit was there, f(u-c barri-tl by s. 48 of the of 

Civil Procedure, Maksud' Ali v. Nargis Dye. 

[I. L. R. 20 Gale. 322 


RELINQUISHMENT OF, OR OM tSSION 
TO SUE FOR, PORTION OF CLAIM— 

conelnded. 

9. — Civil Procedure Co le. s. 48 — Oau.<te of aotioyi 
— Joint property, mit.<i for exclusion from and 
partition of — Oo-sharers.] Oue co-sharer suing 
another for exclusion from joint property, and 
omitting to iuolude in his claim a porDion of the 
prop3rty of which he seeks posse.ssioa. i.s not de- 
barrei by s. 48 of the Co le of Civil Pro -edure 
from suing bo have the joint estate partitioned, 
iucludiug the portion omitted from the former 
suit, the causes of notion in the two suits being 
different. Abdun Nasir v. Rasul \n. 

[I. L. R, 20 Calc. 385 

10. — Civil Procedure Code Act XIV of 1882), 
s. A'i^—Caicse of action^ rplittiny (f—Omy'^ of proof.] 
Where a plaintiff ha.s snsbained at the s ime time, 
an injury in respect of his proorietary or per- 
mimeub inbere.sb m an estate, an i also an injury 
iu respect of a temporary or leaseh-^ld interest in 
such e.state, and files .suits f r relrss.s in both 
Causes of action, it cannot be said that- the two 
causes of action are .so identical that he is pre- 
cluded by R. 48 of the Civil Prooelure Code from 
filing sep irate suits. The onn.^ is on the defend- 
ant to siiow that the causes of action are iden- 
tl'.al. Upendra Lal Mukerjee v. Secretary 
OF State for India. 

[I. L. R. 20 Gale. 716 

11 — Civil Procedure Code. 1882, ,9.48 — 3daho- 
inedan law — Succession of a .Mahomed an widow by 
local custom to a life-interest in the estate of her 
husband — Cause of action in her suit for dower 
distinguished from that in her suit for such estittof] 
A decree iu a suit brought by a Mahomedan 
wi'iow against the brother f her dece ise i husn 
baud, declaring her rignb to posse.ss for life the, 
estate of the latter in accordance wnth a proved 
loc^al custom, with an or-ler for p-isse.ssion, was 
affirmed. A decree in a sain previously brought 
by the widow <‘igainsb the sam ^ del’en'la,ub for her 
do-ver, g»ve no occasion for the .apjiicatdon of 
s. 48 of the Civil Proceiure Cole, having been 
made upon a cause of action ilisniuct from that 
on which the present! suit was fouudei. P, tf.i of 
PitUipnr V. Venkata Jf ohipatl Snrya. I. L, R. 8 
i\tad. .5-20; L. R 12 I. A 119, referred to and 
followed. Mahomed Rias.at Ali v. IIasin Band. 

[I. L. R. 21 OalG. 157 
. [L. R. 20 I. A. 155 
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See Oaths Aot, ss. 10 and 11. 

[I. L. R. 13 All. 386 

Order of— 

5a' O b rti FIG ATE of Administration — 
Procedure. 

[I. L. R. 16 Bom. 712 
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REMAND — continued. 

(1) POWER OF REMAND. 

X,^GlTil Pj'oeednoe Code, ss. 562. Illegality 
of remand in contravention of ,s\ 564: — Construc- 
tion of .‘Statutes --‘Distinct ion between ajfirnmtive 
comynands and negative prohibitions — Irregula- 
rities and illegalitles.'l Where a Court of First 
Instance decided a suit, not upon a preliminary 
point so as to exclude any evidence of facts, but 
upon the merits, and upon all the evidence ten- 
dered and issues framed, — by the Full Bench 
that, with reference to ss 562, 564: of the (hvil 
Procedure Code, the lower Appellate Court had no 
jurisdiction to remand the case under the former 
section, and that both the remand order and all 
proceedings subseqnent thereto were ultra I'ires 
and illegal. Ae a principle of the interpretation of 
statutes, a distinction must be drawn between 
eases in which a Court or an official omits to do 
something which a statute enacts shall be done, 
and cases in which a Court or an official does 
something which a statute enacts shall not be 
done. In tlie former case, the omission may not 
amount to more than an irregularity in proceilure. 
In the latter, the doing of the prohibited thing 
is ultra vires and illegal, and therefore winhout 
jurisdiction. Rameshur Sinq-h v. Sheodin 
Singh. 

[I. L. B. 12 All, 610 

2. — Civil Procedure Code, s. 562 — Civil Prooe^ 
dure Code Amendment Act {Vll of 18S8), s. 49 — 
Power of Appellate Court to remand suit — “ Pre- 
liminary point It is competent for an Appellate 
Court to remand a case when the Court of First 
Instance records evidence on all the issues, and at 
the final hearing decides the suit erroneously on 
some particular point without expressing any 
opinion on the other issues. Ramachandra 
J oisHi V . Hazi Kassim. 

[I. L. R. 16 Mad. 207 

3, — Civil Procedure Code, 1882, ss. 562, 668, 
569,] The defendant in a suit on a mortgage 
applied, on the day fixed for the hearing, for an 
adjournment on the ground of illness. Her appli- 
cation was refused, and the Court heard the case 

and passed a decree for the plaintiff. 
The defendant appealed to the District Judge, 
who reversed the decree and remanded the case, 
■on the ground that the defendant’s application 
for an adjournment ought to heve b^^en granted. 
On appeal to the High <lourc: —-TlCul. discliarging 
the order of remand, that the suit having- been 
tried on the merits, the District Judee could not 
remand the case unde” s. 562, but «»ught to have 
proceeded under ss. 568. 569. Pauvatishankar 
Durgashankar V . Bai Naval. 

[I. L. R. 17 Bom. 733 

4 . — Power of an Appellate Court to remand for 
decision upon ewidence — C^v'd Procedure Code, 
Oh$. iXLI. XLII, ss. 540 — 587,] Mhe sections in 
phs. XLI and XBH. Civil Procedure Code, relating 
to the hearing of appeals, provide the only powers 
that can be exercised by an Appellate Court in 
remanding a suit for the consideration of evidence 


RE M A N D— c 0 / n ucd. 

(1) POWER OF REMAND—, 

by the Court from which the appeal is preferred, 
Venkata Varaiha Thatha Chariar r. Anan- 
THA Chariar. 

[I. I*. R. 16 Mad. 299 

(2) PROCEDURE ON REMAND. 

5. — Civil Procedure Code, s. 506 — Poorer of Court 
to which remand is made — Remand for derision of 
particular issues.'] When a case is remanded, 
under s. 566 of the Code of Civil Procedure, to the 
lower Appellate Court for findifigs on certain 
’issues, it is not competent to Unit Court to delegate 
the decision of those issues to a Court subordinate 
thereto. Sab ill v. Ganeshi. 

[I. L. R. 14 All. 23 

(.6) CASES OF APPEAL AFTER RE.MAND. 

6. — Civil Procedure Code {Act AVrn/*1882), 
s. 562 — Rem/ind' order — Power of the High Court 
to go into the merits on appeal from a remand 
order'] The Court of First Instance dismissed a 
suit as barred by Umitatioii, In appeal, that 
decision was reversed, and the case was remanded 
under s. 562 of the Civil Procedure Code (Act XIV 
of 1882). Against the order of remand the de- 
fendant appealed to the High Court under cl. 28 
of 8. 588 of the Civil Procedure Code. It was 
contended by the plaintiff that the High Court 
had no power to decide the point of limitation, 
but could only consider whether tlie order of 
remand satisfied the requirements of 8. 562 of the 
Civil Procedure 'ode: — HeJd.hy the Full Bench 
that in an appeal against such an order of re- 
mand the power of the High <'ourt is not confined 
to the question whether that order satisfies the 
requirements of s. 562 ; hut may also <hitermine 
the correctness of the lower Appellate Court’s 
decision on the preliminary point on which the 
Court of First Instance disposed of the case. 
Badavi V. Imrat, I. L. R. 8 All. 675, followed. 
Bhau Bala v. Bapa.ti Bapuji, 

[I. L. R. 14 Bom. 14 

• 7. — Civil Procedvre Code, 18vS2, ss. oKH. 590 — 
Demand order— Object ions to //a mi id it y taken 
in appeal against final decree - Ounssion to appeal 
from the order.] A paity aggriexed by an inter- 
lociUory order of remand iiiay to itsvididity 

in hi.s appeal against the final tiecriM*, though he 
might imve appeuitni against t.he oidt>r under 
8. 588 of the Civil Proceduu; <'ode (Act XIV of 
1882), and has not done so. Savi j ni r. Ram.u, 

[I. L. R. 14 Bom, 232 

8 . — Civil Procedure Code, .w. 5SH (2-^). 591-— • 
Pemaiul illegal u'here iyi rout) (t vent ion of s. 564 — 
Omission to appctil front remand order--Oljretdon 
to order allowed- on appeal from jinal iteeeve.] 
Where a Court of First 1 u.-iance a suit, not 

upon a preliminary point so us to exeludc any 
evidence of facts, but upon the imnits. ami upon 
all the (*vi<lence temiei e<l and issues li anted; - held 
by the Full Bench that, wit.h relerencc to s». .562, 
564 of the Civil Procedure Code, the lower 
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REMAND — concluded. 

(3) tlASES OF APPEAL AFTER REMAND— 

concluded. 

Appellate Court had no jurisdiction to remand the 
case UTuler the former section, and that both the 
remand order and all proceedings subsequent 
thereto were ultra, vires and illegal. Held, further, 
that the legality of the remand order and the 
subsequent proceedings could, under s. .591 of the 
Code, be questioned in second appeal from, the 
decree in the suit, though no appeal had been 
preferren against the order itself under s. 688, cl. 28. 
Rameshur Singh v, Sheodin Singh. 

[I. L. R. 12 All. 610 

9. — Practice — Appeal from remand order — Ciril 
Procedure Code {Act XIV of 1882), ss. 562, 588, 
cl. 28. j Upon an appeal under cl. 28 of s. 688 of 
the Civil Procedure Code, against an order of re- 
mand under s. 562, the High Court is not restricted 
to the consideration of the form of the order, but 
may examine it on its merits. Where an Appel- 
late Court passed an order under s. 562, remanding 
a case which had been disposed of in the Court of 
First Instance upon points, which were not pre- 
liminary points, but points directed to the merits 
of the case, the Hi<fh Court on appeal set aside 
the remand order, directing the lower Appellate 
Court to hear the appeal according to law. Abra- 
HiM Khan r.FMZUNNESSA Bibi. Abrahim Khan 
V. Khairunnessa Bibi. 

[1. L. R. 17 Calc. 168 

10. — Civil Procedure Code, ss. 562. 591 — Ohjec- 
tlon to previous order hi the case — Such ohjeetion 
to he taken in memorandum of appeal.^ Unless 
such objection i.s taken in his memorandum of 
appeal, it is not open to an appellant at the hear- 
ing of an appeal from the decree to question the 
validity of an ord<^r of remand previously made 
in the case under s. 562 of the Code of Civil Pro- 
cedure. Tilak Raj Singh Ohakardhari 
Singh. 

[I.L. R. 16 All. 119 


It. — Civil Procedure Code, s. 562 — Appeal from 
order of remand — PJfeet of findings of facts and 
findings of lato.l On au appeal from an order of 
remand under s. 562 of the Code of Civil Proce- 
dure, tiie lliirh Oourr, is bound to accept the find- 
ings of fjici/ of the <’ourt whicli made the remand, 
that Court being a <lourt of first appeal, provided 
that is evidence to support them ; but where 

the in*h Court has decided a question of law in 
ail apoeal from uu order under h. 562 of the Code, 
that decision of the question of law will be final 
for all purposes in the suit and in any appeal 
which in.ay subsequently be made to the High 
Court, pro Kishen v. Pans/. I. f/. 11 8 All. 172, 
referred to. Gauri Shankar r. Karima Bibi. 

[I. L. R. 15 All. 413 

RENT. 


See APPEAL— Acts— Bengal Tenancy 
Act, s 153. 

[I. L. R. 17 Calc. 489 
[ 1 . L. R. 20 Calc. 254 
[I. L. R. 21 Calc. 132 


RENT — continued. 

See Bengal Tenancy Act, s. 3. 

[I. L. R. 17 Calc. 46 

See Cess. 

[I. L. R. 17 Calc. 726 

, Abatement of, Grounds for. 

See Bengal Tenancy Act, s. 101. 

[I. L. R. 20 Calc. 679 

, Accrual of. 

See Sale for Arrears of Rent— Rights 
AND Liabilities of Phrchasbrs. 

[I. L. R. 21 Calc. 383 

, Assignment or appropriation of. 

See Deed — Construction. 

[L L. R. 16 Bom. 172 

See Limitation Act, 1877, Art. 141 — 
Adverse Possession. 

[I. L. R. 16 Bom. 172 

, Decree for. 

See Execution op Decree — Decrees 
UNDER Rent Law. 

[I. L. R. 17 Calc. 301 

, Deposit of. 

See Bengal Rent Act, 1869, s. 31. 

[I. L. R. 20 Calc. 498 

, For excess land, agreement to pay. 

See Bengal Tenancy Act, s. 111. 

[I. L. R. 20 Calc. 903 

, Implied contract as to. 

See Madras Rent Recovery Act, s. 11. 

LI. L. R. 14 Mad. 44 
[I. L. R. 15 Mad. 47 

, Liability for. 

See Cases under Landlord and Ten- 
ant-Liability FOR Rent. 

See Cases under Sale for Arrears op 
Rent— Rights and Liabilities 
OF Purchasers. 

, Non-payment of— 

See Landlord and Tenant— Forpei- 
TUKE — Breach of Conditions. 

[L L. R. 15 Mad. 125 

, Rate of— 

See Appeal— N.-W. P. Acts. 

[I. L. R. 13 All. 193 
[I. L. R. 14 All. 50 

See Evidence— Civil— Oases— Decrees, 
Judgments and Proceedings in 
FORMER Suits — Decrees and 
Proceeding.s not Inter Partes. 

[I.L. R.13 Mad. 361 
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'St'Ei^T!''^07icludfd. 

Rate oi-— concluded. 

See Madras Regulation XXV op 1802, 
s. 4. 

[I. L. R. 16 Mad. 34 

See Res Judicata — Estoppel by 
Judgment. 

[I. L. R. 19 Calc. 656 
[I. L. R. 20 Calc. 505 
[I. L. R. 21 Calc. 236 

, Settlement of— 

See Bengal Tenancy Act, s. 104. 

[I. L. R. 20 Calc. 579 

, Suit for- 
esee Co SHARERS— Suits with respect 
TO Joint Propkuty. 

[I. L. R. 19 Calc. 735 
[I. L. R. 20 Calc. 107 

See Limitation Act. 1877, Art. 120. 

[I. L.R.16 Mad. 305 

See Onus Frobandi— Rent, Suits for. 

[I. L. R. 12 All 301 

, Suit for arrears of— 

See Bengal Tenancy Act, s. Ul. 

[I. L. R. 20 Calc. 903 

See Cases under Bengal Tenancy Act> 
SCH. III. 

See Limitation Act, 1877, s. 7. 

[I. L. R. 17 Calc. 263 

See Limitation Act, 1877 a. 14. 

[I, L. R. 18 Calc. 368 

See Trespass. 

[I. L. R. 19 Calc. 267 

REPORT OF INDIAN LAW COMMIS- 
SIONERS AND SELECT COMMITTER 

See Statutes, Construction ox*’. 

[I. L. R. 17 Calc. 852 
[I, L. R. 14 All. 145 
[I. L. R. 16 Mad. 207 

REPRESENTATIVE OP DECEASED 
PERSON. 

See Appeal— Costs. 

[I. L. R. 13 All. 290 

See Appeal — Execution of Decree — 
Questions in Execution. 

[I. L. R, 12 All. 313 


REPRESENTATIVE OF DECEASED^ 

PERSON— . 

Sec Civil Procedure (^ode, s. 214 — 
Questions in Execution of 
Decree. 

[I. L. R. 12 All. 313 

See Cases under Execution of Decree 
— Execution against Represen- 
tatives. 

See JExecution of Decree— Notice of 
Execution. 

[1. L. R. 20 Calc. 370 

Sec Mahomed AN Law— D ioirr.s. 

[I. L. R. 21 Calc. 311 

See Parties— S uBsrrnriToN of Partie.s 
— Plain itffs. 

[I. L. R. 15 Bom. 145 

St.e Practice -Civil C\si;s-- Appeal. 

[I. L. R. 15 Bom. 115 

See Sale in Itkjocuuon of Dkc{:ee — 
Invai>id Sale.s - Death of Jpdg- 
ment-Debtur Bi':Ft>!iE Saul 

[I. L. R. 12 Ail. 440 

1. — Sneeesii 1 071 Art (A' p/* I80r>). .v. \^7 — /fiudu 
WtUa Art (^XXl of 18(0). .s'. 2 — h'sfiilrtfdtrrds'- 
ed Hindu — Legal rrprriu'ntdt irr — itight of 

A Hindu, who was ono of th*.* (hd’coUdJU.*^ in a 
suit, died leaving a will. Tim <*N('c;nt (irs appoint'd 
bj th<i will <li(l luib tako out luu ?he 

property of the <leceasf!d cam * ituo the pe s -"i'hi 
of hiH <livido(i brot.hors, who were iJi.ee.u i>ori 
broug^hb on to the record of tap; suit u- laje r(u*f‘c* 
seufcativGS of the dccfias(;d d-Tcn iant. A decree 
was passed for the piaintdif by con.^ent- 'The 
mother of the dcHuaastid wlio would, apart from 
the will, have boon his leg; al repre-enta! i ve, then 
Bue<i to set aside tlm above deioei*. iiavtu;^ pre- 
viously obtained a tbada* alitm tlint ’-he wr*s 
entitled to the property of tin- deeea^(^i in the Huit 

aLOUust his brothers above relHrrtid t,o; ILld^ 

that, the plaintiff was not entitled to maintain the 
suit. Janaki t. Dhanu Ball. 

[I. L. R. 14 Mad. 454 

2. — Cvrtijieatr under Je/ AAV 17/ of 

Snit to rrt nside vert i tiro, tr gruntf'd hijthr /A,v7 
dent (it Corhlit — Ju rind irtiou — Forrtgo tonrr^ 
Jfight of nnit.] Deienduni. I, who wa> domituied 
in the Native State <4 (anddn. obtainei from 
the Resident a ceriificabe to e tllect tije d bu of 
the deceased karnaran of tiui phdntdf’H fonn/d. 
The plaintitf, whose domic.ile was ih - same m 
that of defendant 1. th n .sued in Butinh 
Cochin for a declaration of his to ne.sdvo 

the interest accrued due on (uo'taifi Coverinnent 
promissory notes, ludnu the prtjjHtrly of his deceas- 
ed k<irnam7t,: — !{d<L Ihid, the suit did not lie, an. I 
that the appellant should (dthtT have established 
his representative right by suit in the Court of 



( 917 ) 


DIGEST OP CASES. 


( 918 ) 


REPRESENTATIVE OF DECEASED 
PERSON — conchided. 

Native Cochin and then applied to the Resident 
for a certificate, or have bron^ht his action against 
the Government of India, joinine defendant 1 as 
a party to snch action. Ammunni v. Krishna. 

[I, L. R. 16 Mad 405 

8 - — Bearer for inainfp.nance ohtainpd 1))/ ivife 
agahipt hpr Intshand Appeal hy livsihaiul ayarii^t 
decree — Beaili of ivdfe pend'n^y appeal-^ Legal re- 
pre^te7ifatn'e of the deeea.siedfor tlie purjyone of the 
appeal 1 A Hindu wife obtained a decree against 
her hvisband for maintenance. He appealed, and 
■while the ai’peal was pending, the -wife died, 
leaving two daughters. .The question then arose 
whether her liushand or his daughter.s should 
represent the deceased in the apneal : — HeBl. that 
the daughters of the deceased were the legal 
representatives for the purposes of the appeal. 
Manilal Rewadat V . Bai Rewa. 

[I. L. R. 17 Bom. 758 

RE-SALE. 

See Sat.e tn Execution of Drcree— 
Re-Sales. 

[T. L. R. 15 Bom. 694 

RESIDENCE. RIG-HT OF. 

See Hindu Law— Will— Construction 
OP Will— -Gift to a Cl.ass. 

[I. L. R, 15 Bom. 543 

RESIDENCE, STIPULATION AS TO. 

See Restitution op Conjugal Rights. 

[I. L. R. 17 CalG. 670 

See Will— Construction. 

[I. L, R. 20 Calc. 15 

RESISTANCE OR OBSTRUCTION TO 
EXECUTION OF DEGREE. 

See Limitation Act, 1877, Art. 107. 

[I, L. R. 13 Mad. 504 

See LlMnWTlON AcT. 1877, Art. 179 — 
Period prom which Li.-viitation 
R U N S— Go N T I N U OU S P ROC E E D r N G S. 

[I, L. R. 16 Bom. 294 

Bee Mamlatdars Courts Act, s. 17. 

[1. L. R. 14 Bom. 157 

See Penal Code. s. is:l 

[I. L. R. 16 Bom. 564 

l._(7/rv7 Proeedare Code {Act XIV of 1882), 
a. 381 — liiresi/gatioti u.uder that reel ioa^Qaeef ton 
of j}os,^eMhm~-~-'Qf!(’,s'rioa (f title.] The investiga- 
tion of claims under s. :ihl <d’ the Code of Civil 
Procedure (Act XIV of 1882) i.s not limited to the 
fact of poB-'cs'^ion. Any question of title arising 
between the ccmt euding parties in connection with 


RESISTANCE OR OBSTRUCTION TO’ 
EXECUTION OP DECREE— 

their right of pessession may be finally determined 
in such investigation as in an ordinary action of 
ejectment. Moulakhan v. Gorikhan. 

[I. L. R. 14 Bom. 627 

2.—Glvll Procedure Code, ss. 18. 278, 331 — 
ABmsif, jurisdiction of] The plaintiff, having ob- 
tained a decree for possession of certain land, 
applied for execution by delivery of pos.session. 
AVhereupon a third party filed an objection, in the 
Court of the Munsif, that he held a prior decree 
for possession of the same land and therefore the 
plaintiff’s decree was incapable of execution. This^ 
objection was allowed and the plaintiff then sued 
for establishment of his right to posses.sion of the 
land jointly with the obje(5t(>r, making the former 
judgment-debtor and the obiector defendants to- 
the suit. The Subordinate Judge in first aopeal 
held that the Munsif had acted undcu’s. 8,31 of the 
Code of Civil Procedure, and. applying s. 13 of 
the same Code, dismissed the plaintiff’s suit. J’he 
plaintiff then appealed : — Wd.d. that circumstances 
did not exist to give the Munsif jurisdiction to 
act under s. 331. and that his order must be taken 
to have been made, as it purpooei to have been 
male, un<ler s. 278. Bulial Singh Ghoiodhry v. 
Bchari Laf 1 B. L. 11. A. 0. 206. referred to. The 
scope and a.pplication of s 3.’) I of the Civil Proce- 
dure Cotle, commentei upon. Mahabir Prasad 
V. Parma. 

[I. L. R 14 All. 417 

S.—Giril Proeedacre Code, ss, .328, 331 — Ohstruo* 
tlon offered hy a- tenant — Decree for part ltd on-- 
Possession j deerre for,] Obstruction was offered to 
the execution of a decree for partition of certain 
property, by a person claiming to be entitled to 
occupy part of the land in question as a mulyeni 
tenant. The decree-holder i>resente<i a petition to 
the Coil r*- under the Civil Procedure Coce. s. 328 : 
this petition was rejected and the claim was not 
numbereii and registered as a suit: — 7/^7/. that 
the decree for partition was a<lecree for possession 
of property within the meaning of the Civil Pro- 
cedure f^ode. s. 328 ; and that that section was not 
remh'red in. applicable by the fact that the obstruc- 
tor claimed to be a mulyeni tenant. Gdpala r. 
Fernandes. 

[I. L. R. 16 Mad. 127 
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■KE3 JUDICATA — continued^ 

See Bbjtgal Tentancy Act, s. 101. 

[I. L.R.21 Gale. 378 

See Endowaibnt. 

[I, L. R. 14 Mad. 1 

See Jdrisdtction op Civil Court- 
Offices, Right to. 

[I. L. R. 13 Mad. 41 

See LiMiTATioii Act, 1877, Art. Ul. 

[I. L. R. 21 Gale. 8 

See Limitation Act, 1877, Art. 179— 
Step in Aid op Execution. 

[I. L. R. 15 Bom, 242, 245 

4See Limitation Act. 1877, Art. 180. 

[I. L. R. 20 Calc. 551 

See Malabar Law — Joint Family. 

[I. L. R. 16 Mad. 6 

(1) ESTOPPEL BY JUDGMEN-T. 

7t . — Civil Procedure Code, s, —Partition suit 
— Declaratory decree.'] A suiti for partition of 
■certain land was withdrawn as against one of the 
defendants who was entitled to part of the land. 
The plaintiff and the remaining defendants en- 
tered into a compromise in the terms of which the 
Court passed a decree for delivery of a share of the 
land to the plaintiff. The decreeJiolder having 
died without executing the decree, his heir now 
•sued for partitiou of the land and delivery of the 
• above share, joining as defendants t^e various 
-persons entitled to shares '.—Held, that the decree 
in the former suit could only ope-'ate as a decla- 
ratory decree, and did not preclude the nlaintiff 
from bringing the present suit. BeemabAI v. 
Yamunabai. 

[I. L. R. 13 Mad. 313 

2.— Civil Procedure Code. ss. 13 and ^^—Leuid- 
lord and tenant— Service-tenure with rent—Dn- 
hancement of rent — Resumption J In a suit 
brought in 1886 by a zemindar to recover an 
estate granted by his predecessor to the predeces- 
sor of the defendant on a service tenure, a small 
money-rent being also reserved, it ap neared that 
in 1861 the right of the plaintiff’s predecessor 
to rent hnd been established by suit, but there 
wns no evidence that the service w.as then dis- 
pensed with, but in isg.o, it was intimate 1 to the 
defendant that the service was dispensed with 
and a non'ce to quit was given to him ; the option 
of holding the estate at an enhanced rent was 
however, given to him at the same tim^-.—Ueld 
that the suit was not precluded by the Civil Proce^ 
dure Code, s. 18 or s 43, Mahadevi t'. Vikbama. 

[I. L. R, 14 Mad. 365 

Civil Procedure Code, ss. V?> and 43 1 The 
dismisaal of a suit to have set aside an order marie 
in one district, for the sale of the plaintiff’s in- 
'■terest lu property therein, is nob a bar under ' 
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ss. 13 and 43 of the Civil Procedure C\)de to an- 
other suit to obtain relief against an order in 
another district for the sale of property th‘ircni 
belonging to the same plaintiff, or of otiier pro- 
perty not included in the orrier for sale against 
which the dismissed suit was riirected. Uadila 
Prasad Singh i\ Lal Sahab Rai, 

[I. L. R. 13 AIL 63 
[L. R, 171. A. 160 

4. — Judynient in rein — Decision of Court ns to 
construction of ic'dl and ordering grant of Irtters 
of adm'inistration — Prohatr and Admi nistrat ion 
Act {V of 1881), .v.v, 19 and o\)—Eridrnre Art (J of 
187*2), s. 41,J The High Court of the North- 
Western Proviuc?=‘s on the 2nd February 189 ), in 
determining under s. 19 of Act V of 1881 the 
question whether certain persons were entitI«Ml to 
letters of admini.striibioii with the will anne.xeil, 
construed the testator's will : and funHug that 
the applicants wore residuary legatees untii^r bh<j 
will, hehl that they were entitled to .such letters 
of administration. The widow of the testator, 
who had unsuccessfully oppo-ted the grant in the 
Court of the North-Western Provinces, then filed 
a suit in the Court of the Subuiiinate Judge of 
the 24-Parganas for, amongst other things, the 
construction of her late husband’s will \ — 

on appeal in such suit, that the application for 
letters of admini.sbrabiori was not a suit properly 
80 called, and that the finding on the conwtruc- 
tioti of the will by the Court of the North-Western 
Provinces, being incidental and for the purpose of 
debermiuiug the question of bhti n*presenUtive 
title of the applicants, oould not he regarded i us 
concluding the plaintiff by res judioa*n from 
obtaining a construction of the will in the suit 
brought by her. Arun.moyi D\.si r, MoiiuNDRA 
Nath Wadadar. 

[I. L R. 20 Calc. 888 

5. -— Suit by I’ever.'i loners — Former suit by tnidoiv 
— Suit for construction of hhU.] A suit by rever- 
sioners after the death of the widow of a t ‘Sta- 
tor for the construction of his will and oobeil 
and for a declaration of the plaintiff’s rights was 
held under the circumstamMs of the easti not t> 
be barred, as being r^'s juil/ontn, by the dismissal 
of a former suit whi<;h had hem broughi, bv' the 
widow claiming the estate on tint grmn 1 t hat the 
wid and codicil wiu’e forgeries, u,n i in whuPi th<'y 
were found to be genuine. UfiUKKU.v Lal itoV 
V, Lolit Mohan Roy. 

[I. L. R. 20 Gale. 906 

e.—Fvidcnce Act (7 of 1872), .v. i\^-^Jndnmrnf 
i?i rem — Judffnicnt in prrsonaui — ftuaiuti ins and 
Wards Act (PVI/ of 1890) .v. 18 -Probate and 
Administration Art ( f ' of I SSI). ,v. spi,] On an 
application for probat*i ' of a, will un ler th <5 
Probate and Admini.stration Act, 1.881, whiedx was 
opposed by the widow of the alleged t(^stafo^ and 
her father, it nppHared that an antilieation had 
pieviousiy been made under thi^ GuardiauM and 
Wards Act, 1890, on behalf of the widow for a 
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declaration that she was the guardian of the 
person and the property of the infant son of the 
alleged testator, and that that application had 
been opposed by the present petitioners who 
claimed to be testamentary guardians of the 
property appointed by the will now propounded, 
and that the will had then been found to be a 
forgery ; — Held, that the question of the genuine- 
ness of the will was notres j ndleata for the purpose 
of the proceedings under the Probate and Adminis- 
tration Act. Chinnasami V. Hariharabadra. 

[I.L. R. 16 Mad. 380 

7. — Agreement not to mceeute regarded a>i 
faction of decree — Girll Procednre Code (Act XIV 
of 18821, .v. IH.] M and A were partners, and as 
such were indebted to H. A died, and subse- 
quently the debt was settled between H on one 
side and M and M’.s widow, as guardian of her 
minor sons, on the other. For a ipoiety of the 
debt a bond was passed by M to H and for the 
other moiety by the widow of -4. II filed p suit 
against V and gob a decree, which was satisfied. 
H then sued the widow on her bond. The Court 
allowed her objection that she was not competent 
to give a bond binding her sons personally, and of 
its own accord made 4/ a defendant, and passed a 
decree agaiJisb 4/ and estate. 7/a.ssigned this 
decree to J?, who applied for execution against 
M. 4/ thereupon filed this suit against R and 
It praying for an injunction against the execu- 
tion of the said decree and for damages against 
ll. He alleged that daring the pendency of the 
suit in which the .said decree had been passed, H 
had agreed that he w'ould not obtain a decree 
against him, and that, if such a decree were 
passe*!, he would nob execute it. The lower 
Appeal Court rejected the plaint, holding (1) that 
as between the plainfciff 4/ and the defendant R 
the question in issue was gudieata, and (0 
that there was no cause of action against the 
defendant //. On appeal to the High Court, 
held that, as between 4/ and R, the suit was not 
o'CH judicata. I’he alleged agreement by its very 
terms provided for the event of the decree being 
passed, and was only intended to prevent its 
being executed. Chen rirappa v. Puttappa., I. L. R. 
11 Rom. 708, distinguished. Mukund Harshet 
j'. Haridas Kuemji. 

[I. L. R. 17 Bom. 23 

8 . — Ilceevtion (f decree — '}he.^)Le profits, au- 
certainment of — Deduct iom ctidmed.'] The Court 
having awarded a particular sum as annual 
mesne profibs without setting forth in the judg- 
ment the details thereof, and it having, therefore, 
become impossible to say that the right to a 
particular deduction therefrom claimed by the 
d<Jendanb was adjudicated on by the Court, held, 
th it the rule of reu judicata- did not apply to the 
question as to the payment by the defendant. 
Kachaii Ala Chela r. OaHADBHAi Thakarshi; 
Oghadbuai Thakarshi r. Kachar Ali Chela. 

[L li. R. 17 Bom. 35 
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9 , — Giull Procedure Godc. s. 13 — Soimdness in-' 
la-w of previous decision immaterial.'] Where a 
judicial decision pleaded as constituting res judi- 
cata, in all other respects fulfils the requirements 
of 3. 13 of the Code of Civil Procednre, and nO' 
appeal has been preferred against it within limi« 
tation, it is immaterial whether such decision is 
or is nob sound law. Parthasaradi Ayyangar v. 
Ghimialivishna Ayyangar, I. L. R. 5 Mad, 304, 
dissented from. Phukdo v. Jangi Nath. 

[I. L. R. 15 All. 327 

10- — Bengal Municipal Act {Bengal Act III 
of 1864), s. 10 — Puhlic highways— Roads vesting 
in Commissioners — Subsoil of roads, right to — Civil 
Procedure Gode (Act XIV of 1882), s. 13.] A 
suit brought by the plaintiffs’ predecessor in title 
to recover certain land from a Municipality 
(which had been taken up as a public road and 
vested in the Municipality subsequently under 
Bengal Act III of 1854, s. 10), on the ground that 
the plaintiffs had been ousted therefrom by re» 80 u 
of the Municipality stacking stones on a portion 
thereof, having been dismissed : — Held, that the 
decision in such suit was nob operative as res 
judicata in another suit brought by the plaintiffs 
for ejectment and declaration of title bo such laud 
against a purchaser of the land from the Muni- 
cipality. Modhtj Sudan Kundu v. Promoda 
Nath Roy. 

[I. L. R. 20 Oalo. 732 

11 . — Rent, suit for — Decree as to rent payable for 
former year — Paie of rent payable — Decree on ad- 
mission of defendant,] The plaintiff, in a suit for 
rent which was contested, having failed to prove 
that the rent was payable at the rate claimed by 
him. the Court, in trying the issue what is the 
amount of the jama.^' after considering the whole 
of the evidence aud the circumsbauces of the case, 
held that the plaintiff had entirely failed to prove 
his allegation of the jama, and gave liim a decree 
for the amount admitted by the defendant, which 
was less than that claimed by the plaintiff. In a 
later suit the plaintiff sued the defendant, in 
I respect of the same holding, for rent for a subse- 
quent year, and he claimed at the same rate as he 
had claimed in his previous suit. It was contended 
on behalf of the defendant that the question as to 
the rate at which the rent was payable was res 
judicata, it not being alleged that there had been 
any agreement subsequent to the first suit by 
wbicb the rate was altered ; — Held, that the ques- 
tion as to the rent payable for the period covered 
by the first suit was res judicata ; but that it did 
nob follow that the decree in that suit operated as 
res judicata, and conclusively determined the rate 
of the rent payable for the year in respeeb of 
which the subsequent suit was brought. That 
depended on whether the previous decision was 
that the plaintiff should recover from the defend- 
ant the sum admitted by him to be due, or that 
the sum so admitted to be due was the proper 
amount of rent payable for the period in question. 
Held, that in this case the previous decision was to 
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the latter effect, and that the question of the rate 
at which the rent was payable by the defendant 
was res jitdUata, Puiinoo SUigli v. Nirghiii Singh, 
I. L- K. 7 Oalc, 29S, and Jeo Lai Singh v. Surfun, 1 1 
C. L. R. 483, referred to. Hurry Behari Bhagat 
'V, Par GUN Ahir. 

[I. L. R. 19 Calc. 656 

12. — Belli, sv it for — Decree as to rent gjayahlc 
for former years — Ecideme of rent 'payable.'] The 
plaintiffs sued the defendants for rent of a 
certain jote claiming a higher rent th.au the de- 
fendants admitted. The High Court in second 
appeal gave a decree at the lesser rate admitted by 
the defendants. Subsequently the plaintiffs again 
sued the defendants in regard to the same jote for 
arrears of rent for subsequent years at the rate 
■ claimed in the former suit. The defendants con- 
tended that the rate of the rent as regards this 
jote was. by virtue of the judgment of the Hig-h 
Court in the previous suit, res jmliaatii as between 
themselves and the plaintiff: — Hold^ that where 
in a rent suit a Judge tries the question and gives 
judgment on the question what is the yearly 
rent,” and makes that the foundation of his judg- 
ment, that decision is res judicata between the 
parties. The previous judgment of the High 
Court, therefore, operated as res judicata. Hurry 
Behari Blmgat v. Bargain Ahir, I. L. U. 19 Calc. 
656, followed. Per 'Norris, J. — Even if the 
judgment of the High Court did not operate as 
res judicata, still it was some evidence of the rate 
of the rent of the previous year. Bukshi v. Niza- 
MUDDI. 

[I, L. R. 20 Oalc. 505 

It^.—Bent, suit for —‘Decree as to amount of land 
—‘Rent payable for former years— Rate of rent 
payable.] The plaintiff sued the defendant for 
rent of certain lauds. The defendant contended 
that ne was not liable for the entire rent, as part 
of the land was in the plaintiff’s possession, 't'he 
defendant failed to prove his contention, and a 
decree was given for the full araouut claimed. 
Subsequently the plaintiff again sued the defend- 
ant in regard to the same property for arrears of 
rent for subsequent years at the rate claimed in 
the former suit. The defendant had the land 
measured, adduced evidence, and endeavoured to 
raise the same defence as he had in the previous 
suit. No allegation was made to the effect that 
the rent had been altered in consequence of any- 
thing that had happened since the previous 
decision. The lower Courts, without considering 
the evidence adduced by the defendant, held that 
the defendant could not again raise the same con- 
tention. as the question had already been consider- 
ed and determined in the previous suit, and was 
res judicata the parties -.—Held, that the 

previous decision did not operate as res judicata 
and that the lower Courts ought to have deter-’ 
mined on the evidence adduced what the amount 

Madhub Sarkar 

brojo Nath Singh a. 

[I. L, R. 21 Calc. 236 


(2) ADJUDICATIONS, 

14. — Award — Refusal to jde uu'ard — / irll Pro- 
eedure Code. 1882, ss. Id and ’The rtifusal 

of an application for the lining of an aw.'trd, 
under s. 525, Civil Procedure Code*, jnerelv 
leaves the award to have its own (e'dniury legal 
effect, and it cannot bo conternio'd that an* awanl 
is not to be relied on as a (hdbjnci* in a suit reiat- 
I ing to the aubject-mait.er dealt with by it, onlv 
because sncii ati applicc.tion ha- re f. h.ani graiit^Mh 
Separable claims, rl:., in) to sliare pr<»p*.rfv by 
right of inheritatna;, and (d) for tlo' ojlba; 
lu-mherdar. had Ixam diqjost! i of, nn the roforonee 
of the present partif-s, without th.- iijt/Tvontiou 
of a Court by an arbitr.ator’s award bo; wt*on rhoja. 
An application under s, h-Jd had been riM.-cted 
for the rca.son. among otln r-. that. tA) was not 
a matter of civil j ui isdirt.jon /d, howovor, 

that the pro-sent .suit., whieii was gioundo l ,,n {au 
was barrel by tlie. awanl ntadu*. -M5 'hvmma]> 
NeWAZ IvJfAN r, A LAM KUAN. 

[I. L. R. IS Calc 414 
[L. U. IS 1. A. 73 

(3) JUDGMENTS ON PUELLMINARV POINTS. 

15. — Civil Procedure fWe(,L'/ X I P of OK2,}, 
ss. 13, 102, Dismis.uil for dtfihp 

of Commmionvfs fee.] A* suit Un- lanJ wa.s dis- 
missed in 1886 on the plaifiUiFs faitun* to e-uuplv 
with an order to pay a fee for the .app nntMwm t j 
a Commissioner to value the land No w? re 

framed in the suit, ainl the, order diree'ing pay- 
meat of the tee pixtscribed no time within 
it was to be made. The phaintiff now stn-d tho 
defendants again for the s.-one land ; — /7 \f, r.hut 
the claim was not res JinUea/a. ShaUv Svhi u 
i\ Mahomed. 

[I. L. R. 13 Had.. 510 


— ( C 


ants— Dismissal of suft as nffanisf sate if (Jk 
defendants for want if jurisdi<'fu<n--S}, b^iorr'ar 
suit on the mortgage, against, same fA /'/vo/u oX' rt 
another Court— Ciril Procedure r ode i X / V of 
'hh plaintiff brojjgljf; a suit in 

the High Court of Bombay (No, h',p ,?{’ is>7} 
against three defendants on a mortgage »-X'’uufe \ 
at Surat of certain property nituate t there. The 
second and third defemiants in that suit (dho 
defendants in the present suit), who wuri^ inhabit- 
ants of Surat, pleaded tiiat as aL»ainst them tlnj 
Court had no jurisdiction. The sitit, was norard- 
ingly dismissed as .again.sfc thfun for wanr of 
jurisdiction, but as against the iirsf.. d.>fen iatd. 
who re.sidcd in Bombay, the Court pissed a tiecree • 
for the plaintiff. The plaintiff then bnm dit/tho 
present suit against the defendants in tin? Sprat 
Court to enforce their liability uudtir the mort- 
gage. The defendants pleaded that the claim 
against them was barred by th..: dionisod of Um 
former suit :—//eA/. that the suit wu. nopbarred 
In the former suit there had bfunji as against these 
defendants no decision on the mmits. ami thij 
proceedings against them wtire a unlUiy Bhu 
KANDASYuBHUKANDAS r.LALLUiJHAi K 

. [I. Ir. 11 . 17 Bom, 562 
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17. — I)ls}?iisml of first application for non- 
appearance and want of 'proseGution.l Where on 
an application being' made for execution of a con- 
ditional decree, the judgment-debtor did not 
appear to oppose the decree-holder’s application 
for attachment and sale, but the application was 
dismis'^ed for default of prosecution: — Held^ on a 
subjsequent application for execution, J:hat as the 
question whether the conditional decree was capa- 
ble of execution before it was made absolute was 
never before in issue, and -v^ms not judicially 
treated on the occasion of the former application, 
there was no res judicata on the point. Ram 
Lal r. Nahain. 

[I. L. R. 12 All, 539 

IS. — Diumiuu/il fot' non-p/njment of Court feesd] 
The dismissal of a suit for non-payment of Court- 
fees is no bar to a subsequent suit in which the 
relief sought is substantially the same. Nag-a- 

THAL V. I^ONNUSAMI, 

[I. L. R. 13 Mad. 44 

19.__<:://v7 Procedure Code, .v.v. 158 awl 647— 
Ciril Procedure Amendmrnt Ai‘t {Act VI e/’1892), 
s. i — Appi ieatiwi for v.rceution utruch off in eon- 
stujueuee -of uon--pnti incut of falhana — Sulireqnent 
application for execution.] Aii application for 
execution of a dttcree by attachment of immove- 
able property having been presented by a decree- 
holder, the Court executing the decree ordered 
that the costs of such attachment should be 
deposited by the decree-holder ou or before a 
certain .specified date. The costs of attachment 
were not deposited by the day named in the order 
above referred to, and the Court thereupon passed 
the following order: — “This case came on for 
hearing to-day : as the decree-holder has not de- 
posited the costs of attachment, &c., therefore it 
is ordered that the cas-^ he struck off fur default:” 
— Held, that whether this second order was an 
order under s. 158 of the Code of Civil Procedure 
deciding the application for attachment, or 
whether its olfect was merely to remove the ap- 
pli'-ation from the file of pending applications 
without dt'cidifig it, in citlmr ca-c no fresh appli- 
oaiinij {htdiig (if a pi’cei-eiy similar nature) was 
eiitcj f ainabic, t.hoiigli in the latter case, possibly 
the fnrimu- applic'daon might be renewed. Fhekiu 
r. IhJiTHi Pal 

[I. L. R. 15 All. 49 

20, — Birikiutj ojf of t'wceuUon-proceedinijsi] Per 
Enoic, C. J., Ty'rhell, Knox, Blair, Burkitt 
and AiKMAN. JJ.— When an order striking an 
execution-case off the fdc of pending cases, or 
dismissing it on grounds other than a distinct 
finding that the decree i.s incapable of execution, 
that the d(>cr€e-h<)lder^H right to got the decree 
executed is barred by limitation, or by any 
other rule of law, or on some similar ground on 
whitth the application has clearly been dismis.sed 
on the nierit.'^, whether the word " dismissed ” or 
the words “ struck afT the file,” or any other simi- 
lar words have been used in the order, the decree- 
holder ifi not barred by the force of any such 
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order from presenting and prosecuting a fresh 
application for the execution of his decree. 
Dhokkal Sing-h r, Phakkar Singh. 

[I, L. R. 15 All. 84 

(4) ORDERS IN EXECUTION OF DECREE. 

21. — Principle of rea judicata as applied to exe- 
eiition-proceedings — Ciril Procedure Code, s. 373.] 
Where a judgment-debtor, being entitled and hav- 
ing an opportunity to plead s. 373 of the Code of 
Civil Procedure as a bar to execution of the decree 
against him neglects to do so, and the npplication 
in respect of which such objection might have 
been taken is entertained by the Court and orders 
passed thereon, the principle of res judicata will 
apply to such proceedings, and the judgment- 
debtor cannot at a subsequent stage of the same 
execution-proceedings object that such previous 
application for execution ought, in fact, to have 
been held to be barred by the operation of s. 373 
above-mentioned. Sher Sing-h r. Daya Ram. 

[I. L. R. 13 All. 564 

See Kishan Sahai v, Aladad Khan. 

[I. L. R. 14 All. 64 

22. — Orders disallowing oljjectlon to party re- 

presentatlre — Ciril Procedure Code {Aet,XLVof 
1882), -w. 13 244.] fr brought a suit against 

1 for the establishment of her rights as purchaser 
of certain immoveable properties sold in execution 
of a decree obtained against I. and for possession of 
the same. After the settlement of issues but 
before the suit was finally disposed of, 1 died, 
and his brother J was made defendant as his legal 
representative. J consented to the suit being 
tried on the defence raised by i, and upon the 
issues already settled. The suit was decreed, it 
being held that G was the purchaser. lu execu- 
tion of this decree, in which Q sought to obtain, 
possession, J objected that he was entitled to a 
half share of some and to the entire sixteen-annas 
of the other properties, and that his brother 1 had 
no right whatever in the same. This objection 
was disallowed by the Court executing the decree 
on the ground that it had not beeu raised in the 
original suit, and that, as the decree had been 
passed in the presence of the party then object- 
ing, he was not entitled to urge it. Thereupon J 
brought a suit against G to establish his rights. 
The defence was that the order passed in the exe- 
cution-proceedings, disallowing the plaintiff’s ob- 
jection, was a bar to the suit under s. 13 and 
s. 244 of the Civil Procedure Code : — Held, that 
the order disallowing the plaintiff’s objection did 
not operate as res judicata under s. 13 of the Civil 
Procedure Code. The Delhi and London Banli 
V. Orchard, I. L. R. o Calc. 47 ; L. R. 4 I. A. 127, 
relied on. Held, also, that this order was no bar to 
the suit under s. 244 of the Civil Proceiure Code. 
Kanai Lall Khan v. Shashi Bliosun Biswas, I. L. R. 
G Calc. 777 ; 8 C L. R. 117, followed. Gourmoni 
Dabee V. Jctgut Chandra Audhikari. 

[I. L. R. 17 Calc. 57 
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23 -Sale of two plots of land, by one sale-deed 
Valikty of deed questioned dispute as to o^o f'f 
fhe plots— Order in execution-proceedings that 
feed Cs valid-subsequent dispute as to second 
tint included in deed— Question if validity of deed 
%ain raised-Orders in execiaion-prn^edi^s low 
■/L. ■R-onl—Cjicil Procedure Code {Act JLiv oj 

ssx^aiid 283.] The plaintiff purchased 
iwo ktinob plots of land (A and B) from one 
by a deed of sale dated 30th September 187^. 

In 1884, in execution of a decree against 6. 
n?ot A Was attached and sold as his proper y and 
nnrehased by the defendant. The plaintiff did 
afnte-enl and at that time took no steps o 
Labliah his alleged right to this land. In 1885 
the defendant obtained another decree against 

G and in execution attached plot B. The plain- 
tiff intervened, and claimed the property at- 
tache^rtis own under the «ale-deed of 30th 
December 1875. The defendant disputed the sale 
but the Court found in favour of the validity of 
the sale-deed, and allowed the plaintiff s claim. 

The defendant did not file a suit to set aside this 
order The plaintiff then filed a suit to establish 
hia title to plot A, relying on his sale-deed of 
the 30th December 1875. The defendant again 
disputed the sale, pleading that it was a co'o>W‘ 
able and fictitious transaotion that the 
order in the execution-proceeding did not operate 
as res judicatct^ and did not estop the defendant 
from contesting the validity of the sale-deed m 
the present suit. Per Jardine, J. :-If the deci- 
sion as to the validity of the deed had been a 
final decision in a suit as distinguished from an 
execution- proceeding, it would have created an 
estoppel by res jiuUcata. Between the parties the 
orders to which s. 283 of the Civil Procedure Code 
refers are, subject to the result of a suit, if any, 
conclusive, but this conclusiveness exists only as 
reo'ards the particular property in dispute. Binkar 
Ballal Chakradev r. Hari Shridhae Aptb. 

[I. L. R. lA Bom, 206 

(5) CATJSE OF ACTION. 

24.- Suit to compel execution of release from 
document— Suit to declare document executed for 
nominal purpose?^ On 23rd March 1878 plaintiff 
• executed to defendant a document purporting to 
he a deed of gift. In 1886 plaintiff sued to can- 
cel the document alleging that defendant on 11th 
May 1881 had agreed to execute a release, but had 
not done so ; that suit was dismissed for non-pay- 
ment of duty due under the Court-Fees Act, 
The plaintiff now sued in 1887 for a declaration 
that the document “ was executed for nominal 
purposes and was not intended to tahe effect : - 
Held, that since the cause of action in the suits 
of .1886 and 1887 were not the same, the claim in 
the latter suit was not res judicata, Nagathap 
tJ. POISNUSAMI. , j 

[I. L. R. 13 Mad. 44 

25.—Si4ii for personal decree agamst some mem- 
T}6 ts of tarwad—SubseguBJit suit agarnst tamvad 
for ^mortgage-deM,'^ A suit seeking to enforce 
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habilidy lor a , 

wad is not barred by a previous pus m. l d .or 
obtained against certain mornbe.s of 
for the same debt. Govin-d.i. r. .M.vn.v \ ikii.v.«an. 
MANA ViKRAMAN r. GOVINDA. 

[I. li. R. 14 Mad. 284 

26— Second redemption suit— ha no m, u'/i 

—Transfer of Property Aet^ ss. r,S, .t>.j 

The ^7. of lam/ iu 'Malab.-u- nued in 1SS6 to re- 
deem a kanom of ISti), to which it was 
and obtained a decree which mer^rjy directs d the 
surrender of the laud to the plauitill, on payment 
of the hinom amount and the va ue of nnorove- 
meuts, within three mouths of the <lut<^ of the 
decree. This decree reniaiued nnexecut-Mt, the 
money not being paid. Thu Jrnmi now '’'■'’light 
another suit to redeem tU.s same k tw>o, ■-!{,’ d, 
that the present suit was not iKirrc I tiy t.lio f""'’'''' 

decree. The nature of a ducussud. RAM- 

TJNNI r. Brautsia Datta.h. 

[I, L. R. 15 Mad, 306 

27. First suit based on the (jen>'ra! right of a 

co-parcencr to claim partition of the join! ‘'stale— 
Refusal of Judge, infir.it suit to allow p aint to he 
amended' so as to include elain to ptehtioti hased 
on an award— Second suit based on aa '‘‘rfiff — 
Code of Civil Procedure (pt “J 

13, Explanations /, //.] In 18* i Uuj p!amtiff-< 
father filed a suit against tiiR dofimdaiits^ for 
partition of joint family property. Ilio .Huli.met- 
matter of the suit was roferrod to arbilruti-m 
out of Court. Tiie arbitrator.^ made an award to 
the effect that partition should hopHtpontM t;il 
the family debts were paid off. Ttio award was 
accepted by all the .sharer, s, and '^o th* pouni^ins 
father withdrew his suit. In IdKtj d)d»U wore 
paid off, Thereupim the plaintiffs father d»!m Hid- 
ed partition, but was reffuse-.l, ilo thorofore Jil*’. I 
a partition suit in 1883 against th*i ibdonilantH 
In his plaint he made no mention of the award 
of 1871 , but rolled on his right as a cn-pareoner 
to enforce parbitiou. Afcer t!io Hotthnneiit^ of 
issues he applied for amendment of the plaint, 
30 as to include his claim on the award. The 
Court refused the amendment, on the ground that 
it would materially alter the cduirarjfc'T of the^ 
suit, and dismissed the suit, as barrel under h. :b3 
of the Code of Civil Procedure (And; XfV of_1882h 
Ao-ainst this decision plaintiffs’ father ilid not, 
ap°peal. In ISS-I the plaiiir.ilfs ffieil the present 
suit for partition, relyin<g expressly on bhedr title 
under the award of 1871 : — //e/ff, tlmt the suit 
was not barred by the plea of res Judietita, TUA- 
KORE BECHARJI RANAJI TlIAKORK PtMAUl 
Yaktaji, 

[I, L. R, 14 Bom. 31 


2S.— Suit for doelaratlon of right to partition 
— Decree not executed — suhseiiaetit suit for same 
purpose.l Where a decree de-daring a right to 
partition has not been given effect to by tlie 
parties pmceediugto parbitiou in accordance with 
it, and the decree has become, by lapse of time 
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or otherwise, unenforcible, it is competent to the 
parties, or any of them, if they still continue to 
be interested in the joint property, to bring a 
fresh suit for a declaration of their right for 
partition. Such a suit will not be barred by 
reason of the former decree for partition, though 
that decree may operate as res judicata in respect 
of any claim or defence which was or might 
have been raised in the suit in which it was 
passed. Nazrat-ullah v. Mujib-ullah. 

[I. L. R. 13 All. 309 

Mortgage-deed passing gjossesskm of certain 
parcels of land and hypothecating others — Remedy 
of mortgagee— Precious decrees for rent obtained 
against mortgagors.'] The obligee under an in- 
strument, dated 1878, by which certain land was 
usufructuarily mortgaged and other land merely 
hypothecated to him, having obtained against 
the mortgagors decrees for rent due ou part of 
the land under the terms of pattamehits executed 
by them on the date of the mortgage, now sued 
to recover the principal and interest due under 
that instrument : - Held, that he was not pre- 
cluded from obtaining a decree by reason of his 
previous suits, and was entitled to a decree for 
the amount due, and in default of payment for 
the sale of the mortgaged premises. Nanu v. 
Raman. 

[I. L. R. 16 Mad. 335 

(6) MATTERS IN ISSUE. 

30. — Suit for ejectment — Plea of right of occu- 
pancy — Issue not finally decided.] A as tiocadar 
brought a suit to eject B from certain lands which 
he claimed as majhes land or land which is ordi- 
narily cultivated by the landlord himself or by 
the tiocadar. B pleaded his right of occupancy. 
The Court found that the land was majhes land, 
but dismissed the suit on the ground that A had 
failed to prove notice to quit. Afterwards A 
brought a suit against B for ejectment from the j 
same land. B again pleaded his right of occu- 
pancy : — Beld. that B was not precluded from I 
raising the same plea, inasmuch as the finding in | 
the previous suit upon the issue whether B was 
an occupancy-tenant was not conclusive against 
him : nor could that issue be said to have been 

“ finally decided ” in that suit within the meaning 
of s. 13 of the Civil Procedure Code. Ba7i Baha- 
dur SPigh V. Luoho Koer, I. L. R, 11 Calc. 301 ; 
and JVundo Ball Bhuttacharjee v. Bidlioo Moolihy 
Bebee, I. L, R. 13 Calc, 17, relied on. Thakur 
Magundeo V. Thakur Mahadeo Singh. 

[I. L. R. 18 Gale. 647 

31. — Claim in part incHded in former suit 
which teas dismissed— Civil Procedure Code, ss. 13, 
42, 43, and 212 — Reference to pleadings aiid judg- 
ment to explain decree — Om ission of portion of 
claim in former suit— Mesne proiits — Oude Rent 
Act {XIV of 1868), s. 111.] That a claim has 
been included in a previous suit, without its 
having been directly and substantially pub in 
isspe and decided, does not upon the dismissal of 

W, D 
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that suit preclude a subsequent suit upon it. A 
consent decree of 1873 decided that alluvial land 
belonged to the plaintiff’s village Sipah. The 
area was judicially determined in 1876 on a map 
of 1874, but actual possession was not obtained 
from the defendant, who owned villages on the 
opposite side of the river. The decree-holder in 
1877 included a claim for part of the same land 
in a suit for au accretion to another of his riparian 
villages, Khasapur. and the latter suit was wholly 
dismissed. To get possession of the laud decreed 
in 1873, he then brought rent-suits against two 
tenants upon it, the defendant intervening under 
s. Ill of the Oudh Rent Act, 1S6S. Both the 
rent-suits were dismissed ; and, according to the 
right reserved in the latter section, the plaintiff, 
to establish his title in a competent Court, brought 
the present suit, including in it the laud which 
he had made part of his claim in the dismissed 
suit of 1877 : — Held, on the question whether the 
dismissal of the suit of 1877 precluded a further 
suit for that part of the land which had been in- 
cluded in it, that it did not, and that s. 13 of the 
Civil Procedure Code was inapplicable. The plead- 
ings and judgment in the suit of 1877 were 
referred to, showing that what belonged bo Sipah 
had nob been in issue, and that nothing respect- 
ing it had been heard or decided. Held, also, as 
to the rest of the land claimed in this suit, that 
there was no bar on account of its omission from 
the suit of 1877. As to mesne profits, it would 
I have been open to the High Court to direct an 
enquiry under s. 212 of the Civil Procedure Code. 
Jagatjit Singh v. Sauabjit Singh. 

[I. L. R. 19 Calo. 159 
[L. R. IS I. A. 165 

32. — Suit for land identical loitli land given i7i 
previous decree — Proof of identity where decree 
did not specify boundaries — Long p)ossession,] 
The proprietary possession of alluvial laud -was 
claimed upon the averment that, having been 
gained as au accretion to the plaintiff’s village, 
it had been wrongly excluded from settlement 
with the latter, in consequence of a prior decree, 
which, however, had nob decreed the land to the 
defendants, as they alleged it bo have done. In 
pursuance of that decree, which was made in 1865, 
the land had been, according to the evidence, 
taken by the defendants, in whose possession it 
was in 1868 ; from which date till 1883, when the 
present suit was brought, that land bad been 
treated, alike by the Government authorities and 
by the defendants, as belonging to the latter. 
Had the question been one of limitation, the pos- 
session of the defendants for a period of twelve 
years would not have been sufficient to exclude 
this claim by the plaintiff, the Government, to 
recover whatever could have been shown to be ita 
property. The question, however, was not one of 
limitation ; and the fact of the possession having 
been retained for so long a period was used by the 
defendants, not to make a title, bub to define or 
identify the land which the decree of 1865 had 

.30 
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awarded to them. Although the oE 

the boundaries (which had been merely *®. 
enoe to the plaint which mentioned adjoining 
Tillagee) had been ineffiectual, the acts o£ the 
parties had been such as to fix the meaning ® E * 
terms used ; and it was estabUshed by the evi 
that the land now claimed was identical with that 

which had been made over under the decree ot 

1865. to -which it related. Secbetaey of State 
for India v. Duebijoy Singh. 

[I. L. R. 19 Calc. 312 
[L. R. 19 I. A. 69 

SS.--Givil Procedure Code, s. y?^—Tramfer ot 
inter est—AiiiJointment of a creditor ay agent to 
collect rents and appropriate part towards the 
dedt 1 In a suit to redeem a hmom on certaiu land, 
the jenm of a derasoni in Malabar, it appeared 
that the plaintiff held a 'inelkanoni m respect ot 
the same land executed to him (subsequently to 
the date of the kanoin sought to be redeemed) by 
defendant 3, the samndayam of the demsom. 
Defendant 3 represented one G, in whose favour 
the ui'alers bad, in 174:1, executed a document 
appointing him savin day an, and stating that they 
had received from him 'o>lianoni of 18,0C0 faiiunis 
on the devason properties, and providing that he 
should appropriate part of the rents towards the 
loan, It appeared that in a suit to eject tenants, 
the uralers had sued as co-plaintiff's with the 
samudapavi ; in subsequent suits, however, two of 
the uralers had sued other ten-ints for rent and 
the saviudayam for an account; both of these 
suits were dismissed on second appeal, and in the 
judgments of the High Court the saniudayan 
was described as ainortgagee in possession: — Held 
(1) on its appearing that uo opinion was expressed 
in the former suits as to the construction of the 
document of 1741, that the former decisions had 
nob the force of res judicata \ (2) in view of the 
conduct of the parties and on the terms of the 
document of 1741, that the samudayavi was not 
thereby constituted a mortgagee in possession, and 
that the vielkanoni set up by the plaintiff was 
invalid. Kri^hnan -y. Veloo. 

[I. L. R. 14r Mad. 301 
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not then directly and substantially in 
Held that the status of the def.uidant was not 
judicata, by reason of the jiiderment in the 
previous suit. Raman r. SiiA i hana i han. 

[I. D. R. 14 Mad. 312 

Procedure Code.s.^. \\\, \'X~- Matter 
which should hare hot u ground of , iff irk informer 
suit.] The widow, daiighb'r. and divided brother of 
a deceased Hindu, ex*^enlied an iiisti nnioiit which 
provide 1 for tin*, distribution of bis nroptu'ty, both 
moveable and iminovt*able. as ti'O w’-fiieb tlu^y had 
disputed. The doemnout w’as not roLU-^torod. The 
widow set up a will madr* by tluj diNo* i-.ed in her 
favour : tlu-i brotlau’ suod the wi'iow' for a decla- 
ration that the will wow a f-ug.-ry, bet, thii Court 
held that it wuis ge.iiuiiun He now ,sm> l the widow 
and daughter on tie* abeve instruim-iit !,o recover 
his .agreotl shere ol the nuiveftoo' ptopoitv of the 
deceased, widivw si‘‘i un tb** will, w iiioh the 

plaintiff av(*rrtvi was invalid a-'i' ohung t") the 
custom goviiruiiig ihe tinnily : -Ihld, that the 
plaintiff W'as not. preidulcd by tie* tlei'n^* in the 
former suit from imiuigning th^ v.aUdiry of the 
wdll, TilANDAVAX t\ VAf.M \M M V. 

[1. L. R. 15 Mad. 336 

ZQ.--QuestionaHo whef hrrdcn r i.i hindhig-- 
Hrcree amended after r.ei <•:: t t in fn ritiijonu witii 
judgment — Derision in stiff ft> srt asidr su-r untur 
'amended decree,'] lu a suit. fiU* snom-y against the 
harnaran and te.vo a tin nd ra cans of a Malabar 
the jiidgnnmi. diree! ed n *'ile.cre ‘ for the 
plaiiHiiifs us ]»rayE‘d,'’ but. tlu; doerot^ ordtu'''d pay* 
meiit by one ontiiitlraran only, Ih-oji-rty of the 
taricad. was nttacb'^il and sold. Th*' djMU’<;e was 
then amended and brought into omfovmity with 
the juilgmnnt. Oilnw members nf ^the iameud 
sought to have the sale set a"-j Ifi, but it was found 
that the judgrnent.-de.bt b.ad bemi eoiitraer.i.'d for 
proper farwad purpos“s. an*! that, suit w.-is dis- 
missed. Application was mnv made for th - attach- 
ment of other pi’opi'rty oi t.he o/ ^in hirthcr 
execution of the imumdedi dee.ree : that 

the members of the tarir.id wer'^ nol e.u’.illci to 
contend tiuit the deereo was not liimling on them 
that matter being rrs judlrafa. CHATnATl’AH 

V. Pydel. 


—Civil Procedure Code,s. 13 — Creditor of a 
devason placed in possession as samudayavi.] In 
a suit brought by the uralers of a dcrasom in 
Malabar to recover certain land in the possession 
of the defendant, it appeared that the defendant 
held under an instrument, dated 1741, whereby 
his predecessor in title wms appointed savmdayavi, 
and was authorised to appropriate part of the 
rents of the devason properties to the interest 
on a loan made by him to the uralers. Two of 
these uralers had brought a previous suit against 
the defendant for an account of the rents receiv- 
ed by him and for an injunction : that suit was 
dismissed on second appeal when the High Court 
scribed the defendant as a mortgagee in pos- 
.sesdbn. but the question whether or not he 
■v^sasjar mortgagee with or without possession was 


[I. L. R. 15 Mad, 403 

37 ^ — IPttfrucf nary mortgage — fin if hg tnrrfgagee 
for possession — Diwrei' fir pmsfmsf ati. -->>u ksty utalt 
suit hy mortgagor for rodempDon J Hi ISul the 
lands in dispute were nuu-tgagu i under au agree- 
ment that the morr.gageii Hhnuld Imbl thejanns 
and apply the profits towiirds th*', satinfaction of 
the mortga,gc-debt. In ISibJ the mur'^cagor having 
obstructed the mortgagee, the lattf'i tiled a Hint 
for removal of the obstruction and tor confirma- 
tion of his posse.s.siom He obtaim'd a decree 
ordering that he should retain po.ssessiou tid the 
debt was paid off from the a.Htifruct. In 1^8.5 the 
mortgagor filed a suit f<»r redemption 'fhe de- 
fence to this suit was that it was b.'uuel by Hie 
1 decree in the former HUifc;— //cA7, that the suit 
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was not so barred, the relative rights of mort- 
gagor and mortgagee not having been adjudicated 
upon in the former suit. Narsinha Manohar 
V, Bhagvantrav. 

[I, L. R. 14 Bom. 327 

SB.— Suit hy imvolici8eT against moi'tgagee for 
possession— Issue raisool hy mortgagor impeaelilng 
'bona fdes of sale — Decree for plabitiff 'without 
recording fouling on issue — Subsequent suit for 
redemption by mortgagor against mortgagees im~ 
qgeaeliiug sale as fraudulent and 'voidd] In 1871 
the plaintiff morbeaged certain property to R D 
“and R L. In 1877 the mortgagees sold it by auc- 
tion to one /iT, who in the following year sued the 
mortgagor for possession. The defendants in that 
suit filed a written statement impeaching Ks 
title under the alleged sale, and at the hearing an 
issue was raised as to whether the plaintiff (/v) was 
the purchaser of the premises bo7id fide and for 
valuable consideration, The plaintiff {K) obtained 
a decree in that suit, but no finding on the said 
issue was recorded. The plaintiff in the present 
case was the son of the mortgagee, and he now 
sued to redeem the property and for a declaration 
that the alleged sale by the mortgagees was 
fraudulent and void as against him. He contend- 
ed that in the former suit he did nob intend bo 
allege that the sale was nob bond fide^ but merely 
that it took place without due notice and was im- 
peachable on that ground/ and he relied on the 
fact that there had been no finding on the issue : — 
Held, that the present suit was barred by the 
issue and decree in the former suit. In that suit 
the plaintiff (AT) had given evidence that he was 
the bo?id fide purchaser of the property. Though 
no actual finding on that issue was recorded, the 
decree passed for the plaintiff necessarily involved 
the finding of the issue in the affirmative. Ram- 
KRISHNA JaGANNATH V. VlTHAL RAMJI. 

[I. L. R. 15 Bom. 89 

Procedure Code, s. 13 — Gross-appeals 
heard sep{(.rately The plaintiff and defendant 
in a suit each appealed separately, and defendant’s 
appeal first came on for hearing, and an issue as 
to whether the plaintiff or the defendant had 
title to the land in dispute was decide i on the 
facts by the Appellate Court adversely to the 
defendant. Subsequently, the plaintiff’s appeal, 
involving the same issue, came on for hearing 
before the same Court : — Held, that although s. 13 
of the Civil Procedure Code did not apply, still 
the principal of res judicata applied, and the 
finding on the former appeal barred the trial of 
the same issue in the latter. Ram Kirpal v. Rup 
K'uari, I. L. R. 6 All. 269 ; L. R. 11 I. A. 37, re- 
ferred to. Ram Lal v, Chhab Nath. 

[I. L. R. 12 All. 578 

40. — Civil Procedure Code, s. 13 — Finding in 
judgment in conflict with terms of decree — Immate- 
rial issue in sult.l The decree iu a suit gave 
the plaintiff an unrestricted right to the property 
claimed by him, bub in the judgment on which 
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that decree was based it was stated, the finding 
apparently not being a finding on any material 
issue, in the suit, that the defendants were en- 
titled to certain rights in respect of the property 
decreed to the plaintiff. No application was made 
to briug the decree into conformity with the 
judgment, and the decree as it st )od was affirmed 
on appeal : — Held, that the defendants as plaintiffs 
iu a subsequent suit between the same parties 
relating to the same property could not plead 
the finding in their favour in the judgment as 
constituting res judicata iu the face of the clear 
wording of the decree. Indar-Jit Prasad u. 
Richha Rai. 

[I. L. R. 15 All. 3 


41 . — Civil Procedure Code,ss. 13.43 — Conteaitlons 
•not raised by way of defence in former sult.'\ In 
a suit to recover possession of the impartible zemin- 
dari of Shivaganga, it appeared that the Istimrar 
zemindar died iu 1829, and that after an interval 
of wrongful possession by his brother and his de- 
scendants, his daughter established her title to 
succeed him and was placed in possession in lS6i. 
She died in 1877 leaving the present plaintiff, her 
son, and three daughters her surviving A suit 
was then brought by the father of the present 
defendant, who was the son of her elder sister 
(deceased), against the present plaintiff and the 
daughters of the late Rani for possession of the 
zemindari, to which he claimed to be entitled by 
right of inheritance. A decree was passed for 
the plaintiff in that suit, unler which he obtained 
possession of the zemindari and retained it until 
his death in 1883, when he was succeeded by the 
present defendant. The plaintiff now sued as 
above, claiming that the right bo the zemindari 
had devolved on him and not on the defendant 
on the death of the plaintiff in the former suit 
Held (1) that the defendant’s father had not 
succeeded to a qualified heritage nor to a mere right 
of management of joint family property in which 
the plaintiff had a right of survivorship, but that 
he had succeeded to the estate as full owner and 
had, therefore, become a fresh stock of descent ; 
(2) that, accordingly, nearness or remoteness of 
relationship to the Istimrar zemindar was im- 
material, and the defendant’s right of succession 
was nob affected by the fact that the whole class 
of the Istimrar zemindar’s daughters’ sons had 
nob been exhausted. Held, also, chat the plaintiff 
was not precluded from raising the contentions 
to which the above rulings relate by reason of 
their nob having been raise! by way of defence 
to the suit brought against him by the defend- 
ant’s father, Muttuvadugahatha Tevae r . 


Peeiasami. 


[I. L, R. 16 Mad. 11 


4:2,— Civil Procedure Code, ss. 13, 272—Fjeecu- 
tion~proGeedings — JSLatter which ought to have been 
raised as a ground of defence.^ A. and R obtained a 
decree against X and Y, on which about Rs. 9,000 
was due. Y obtained a decree against A and R, 
on which about Rs. 6,400 was due, and in execu- 
cubion attached the first-mentioned decree. A 
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and B first alleged in the matter of the execution 
of their decree for the first time that the suit 
against them had been instituted really by X 
though in the name of his son if, and consequently 
contended that the decree amount, which they 
paid into Court, was the property of X and so 
liable to satisfy their claim. The above allegation 
was substantiated, and ifV claim on the money in 
Court was disallowed on appeal: — Held (1) that 
A and B were not precluded from asserting their 
claim to the money in Court by reason of the 
above allegation not having been made by way of 
defence to the suit of Z ; (2) that A and B were 
entitled to enforce any claim, which X might 
enforce, for the purpose of satisfying their de- 
cree. and accordingly that Z's claim on the money 
in Court was rightly disallowed. ATCHAYYA t*. 
Bangarayya, 

[I. L. R. 16 Mad. 117 

4:3.-Clvil Procedure Code {Act XIV 1883), 
sA?>,Exi)lamtion2— ‘Question substantially In Issue 
in former suit — IleverslonerI\ A widow purported 
to charge laud which she held for her widow’s 
estate with payment of a debt ; and afterwards 
surrendered her estate to the next heir, or rever- 
sioner, on condition that he should pay all her 
debts, and a suit was brought by the creditor after 
the death of the widow against the reversioner to 
recover the debt. This suit had been preceded by 
another one brought by the creditor against both 
the 'widow, then, alive, and the reversioner, the 
cause of action against the latter being that in bus 
hands was the property chargeable. That suit was 
dismissed as against him, but decreed against the 
widow. In the present suit payment was claimed 
from him of a balance of the deceased widow’s 
debt, on the ground that he had agreed, on taking 
the surrender of the estate from her, to become 
responsible for her debts '.—Held, that this ‘•might 
and ought to have been made ground of attack ” 
in the former suit, within the Explanation 2 of 
8. 13 of the Civil Procedure Code ; and must, ac- 
cordingly, be deemed to have been directly and 
substantially in issue in the former suit, and 
therefore that this suit was barred. The Acts of 
1877 and 1882 did not alter the previous state of 
the law, Kambswar Pjershad r. Rajkumari 
Ruttan Koer. I 

[I. L. R. 20 Calc. 79 
[L. R. 19 I. A. 234 

A^.-^-Oivll Procedure G ode {Act XIV (\f 1882), 
s. \Z— Bengal Tenancy Act {VIII of 1885), tf. 158 
— Incidents of teJiancy, application to determine — 
Dispute as to tenancy — Landlord and tenant.'] 
The object of s. 153 of the Bengal Tenancy Act 
is merely to provide a summary procedure for 
settling disputes between landlord and tenant in 
regard to the particulars referred to in els. {a), 
(c) and {d) of the section. Though cl. {h) does 
authorize the Court to determine the name and 
desorption of the tenant, this was nob intended 
to and does nob authorize the Court to decide con- 
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clusively dis^nite-s as to bln^ right to possession of 
I the land. An issinp therofore. rcgardi ig a dis- 
pute as to the existence of the relation of landlord 
ami tenant between tho partita-* in a pro(ieedirig- 
under s. 158 can only be deeidial collaterally, and 
does not arise between the parties in such a 
manner as to make the decision up>u it re.v Judi-. 
cata bet\Yeen them in a substspumt regular suit. 
Bhopvnd'-a Xarayan Duff v. yrtcyr Chand Mon- 
dill, I. L. R, 15 (hale, 527, and /J-ht:ihlrn Ku nuir 
Bundopadh ya v. Bhupend ro Xarn/it DuU . I L. R, 
10 Calc. 182, referred to. Peary 5toiiux 5luiCEujr 
r. Ali Sheikh. 

[I. L R. 20 Calc. 249 

45. — Decision as to r/e.'iii / ncir •^s nj' deeil.] In a 
suit to establish the plaint, ill's right to a staudiug 
crop on the, basi.s of his title t,cj the land, it was 
iield that where the plaintitPs title depended 
upon the gotuiineness of a kootihi in injspeet of 
the laud, a finding with regnad to sneli gfuniine- 
ness is bimling as n s Ju llent i in a snbsc(|tuiut suit 
between the same parties with regard t.o the title 
to the same laml, although no is.stn* was diistinctly 
raised in tho former suit on the question of 
genuineness. Boorjoinonec htup'r v, Sui/danand 
Jloliap/tfter, 12 B. L. U. 3^1 ; L. R, 1. A. *Sup. 
Vol. 212, referred to, Dakhvani Derma r, Dole- 
GOBIND CaOWDHUY. 

[I. L R. 21 Calc. 430 
(7) PARTIES. 

{ a ) Same Parties or their Reppesentatives 

4:S.—‘Qiril Prooedurr Pte/e, s, by henu- 

■niidar.'] In a suit tv) ree(.)V'er a pttreel of land, 
the plaintifi’s case was that tt had h^am purehasotl 
by him henatni in the mane of hi.s hrotdn-r, who 
had sued the present deftmdants to obtain jioa- 
session in 1887, but had been ne‘gligent in the 
conduct of the suit which was cons»-qnently dis- 
missed. lb wa.s found tlmt t htu'o had been no 
negligence in thocotiduct of t.hc siut, and that it 
ha(i been instituted with the plairitilf's know- 
ledge '. — Held, that the plaintilf wa,s bound by the 
decree in the former suit., and could not recover 
on his secret title, 81uaN(;ar.v r. Krishx 

[1. L, R. 15 Mad. 267 

^7.~Cicil Procedure (lode. 1S82. a . v . El, 

Party to proceed} nys in e.cernfjon — Order in e.ce^ 
ciition — Estoppel,] Achiim iu (ixeeutiou to a house 
wdiich had been attache*! was disini.ssed, ami the 
claimant then sued tho de.cree-holder to esfcabltah 
her title to it, It appeared that the house had been 
previously attached in execution of another de- 
cree obbame<l by A against tho same judgment- 
debtor and his father (since deceased) ; that the 
present plaintilf had then preferrcii a claim, 
which was alloweii ; that the judgmeub-<!ebtor 
had taken no steps to have the order allowing 
the claim set aside ; and that a suit filed by A 
with that object had been dismissed : - /Did, that 
the plaintiff’s claim was not res jndieata, although 
she had been a party to the former proceedings, and 



DIGEST OF CASES. ( 988 ) 

I RES ^VT>10KT! h—conti)iued. 


( 937 ) 

RES JUDIOATA — oonWmed. 

• (7) PARTIES — continued. 

{a) Same Parties or their Representatives 
— continued. 

the defendant, not having been a party to the 
former proceedings, was not estopped from contest' 
ing it. Gnanambal v. Parvathi. 

[I. L. R. 16 Mad. 477 

48. — Glcil Procedure Code, s. 18^] One N 
brought a suit against a lamhardar for her share 
in the profits of a certain uielial^ her claim being 
based upon an assignment executed in her favour 
on the 29th of July 1889 by one B as heir to one M 
deceased. Prior to that assignment, namely, on 
the 8rd of June 1887, a suit had been commenced 
by the lamhardar against B and one K for pos- 
session of other property alleged to have belonged 
to il/ in her lifetime, and in this suit it was ulti- 
mately found, but subsequently to the above- 
mentioned assignment in favour of N, that K and 
not B was the heir to — Held^ that the suit com- 
menced on the 3rd of June 1887 did not operate 
as res judicata in respect of the present plaintiff 
B's claim under her assignment from B. Foster 
V. Farl of IJerhy. 1 Ad. Sc E. 790, referred to. 
Niaz-ullah Khan v. Nazir Begam. 

[I. L. R. 15 All. 108 

49. — Civil Procedure Code, 1882, ss. 13, 43 — 
Party for purpose of discovery only — Joint wrong- 
doers, judgment against one of several — Contract 
Act, s'. 43.] Prior to and in the year 1865 the 
defendant’s brother ^carried on an extensive busi- 
ness in Bombay and China. The defendant and 
another brother 4 carried on a separate business 
under the name of A II. In December 1866 B 
became insolvent, and his property vested in the 
Official Assignee. The present suit was brought 
in 1887 against the defendant by the Official As- 
signee to recover certain property which he alleged 
belonged to the insolvent, and ought to be dis- 
tributed amongst his creditors. The plaintiff al- 
leged that in 1865 the insolvent was possessed of 
a very large amount of property, and that being 
unwilling to meet his liabilities he and his son 
and his two brothers, viz., A and the defendant B, 
fraudulently concealed his property from his cre- 
.ditors, and in September 1866 he himself went to 
Damar beyond British jurisdiction. In 1881 the 
plaintiff having obtained information that some 
of the insolvent’s property was in the possession 
of his brother A, filed a suit (473 of 1881) against 
A to recover it. That suit was referred to arbi- 
tration, and the plaintiff obtained a decree for 
Rs. 3,60,000. The plaintiff now alleged that, 
ehortly before the hearing of that suit, and sub- 
sequently, he had obtained information which led 
him to believe that the defendant had obtained 
some of the insolvent’s property for which he was 
accountable. The defendant had been made a 
party to the former suit (473 of 1881) for the 
purpose of discovery only, and it was in the course 
of such discovery being given that some of the 
above information had been obtained. The plaint 
•then set forth, in detail, the various items of claim 
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in respect of which the plaintiff sought to make 
the defendant liable. The defendant pleaded 
that the said claims had been in issue in the 
former suit (473 of 1881), and were adjudicat- 
ed upon, and that this suit was, therefore, barred 
by s. 13 of the Civil Procedure Code; that the 
plaintiff was barred by s. 43 of the Civil Procedure 
Code, the plaintiff having omitted to include these 
claims in the former suit to which defendant was 
a party ; that the decree in the former suit (473 
of 1881) was {inter alia) in respect of the matters 
alleged in this suit, and that as, according to the 
plaintiff’s allegation, the defendant in that suit 
was a joint wrong-doer with the defendant in this 
suit in repect of these matters, the said decree 
was a bar to this suit ‘.—Held, by Scott, J., that 
the suit was not barred, either by s. 13 or s. 43 of 
the Civil Procedure Code. The defendant was 
made a party to the former suit for certain limited 
purposes only. No relief was asked from him ; no 
decree was made against him. He was merely a 
nominal defendant. He was not a party to the 
former suit in such a way as to bring the present 
suit within the section. Held, also, that the rule 
of King v. Hoard, 13 M. & W. 494, applies in India, 
viz., that a judgment recovered against any one 
of several joint-debtors merges the remedy for 
the joint debt, and is a bar to an action against a 
CO- debtor upon the joint liability; and, similarly, 
in a matter of tort-feasance, a judgment against 
one of several wrong-doers is a bar to an action 
on the same matter against the others. Such of 
the wrongs, therefore, alleged in the present suit 
as were of a joint character, and were adjudicated 
upon the previous suit, were extinguished by the 
former judgment. Applying the above rule, the 
Judge disallowed some of the items of the plain- 
tiff’s claim, and allowed others, and directed an 
account in respect of the latter. The Court of 
Appeal confirmed the decree of the Court of First 
Instance. Rahmubhoy Hubibbhoy v. Turner. 

[I.L. R. 14 Bom. 408 

50. — Party for purpose of discovery — Civil Pro- 
cedure Code {XIV of 1882), 13, 43 — Ac- 

count.'] In a suit brought by the Official Assignee 
it was held that the defendant having been 
“ made a party,” but only “ for the purpose of dis- 
covery,” to a prior suit brought by the plaintiff, 
according to an order in that suit, in which, how- 
ever, there was no decree against him as a party, 
and no order as to his costs : — Held, that this ir- 
regular proceeding had not rendered him a party 
to^that suit so as to make applicable either s. 13 
or s. 43 of the Civil Procedure Code. A decree that 
the * defendant should account to the official as- 
signee for the assets received by him from the 
insolvent after the date of the insolvency was 
affirmed. Rahimbhoy Habibbhoy v. Turner. 

[I. L. R. 17 Bom, 341 
[L. R, 20 1. A. 1 
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(h) Co-Defendants. 

^X^Cirll Procedure Code, s.\^, Ps;pl. VSud 
for possesslo}i of a share ia 
Mahomedan family.'] In a suit in 1^^-" 
the members of a family ^oWomng^ 
medan law of inheritance, in which the plamtitts 
sued as sharers for the recovery of their share m 
certain property, one of the defendants Pleaded 
that a para-mi) a. part of the property m di&put , 
was not subject to division, but this plea was 
unsuccessful, and a decree was passed for the 
nlaintiffs. The present suit was brought by a 
mortgagee from one of the defendants m the 
former suit (against whom it had been decided 
ex'parte) to recover his share of the above-men- 
tioned paramhi. the subject-matter of his mort- 
eao-e ; the mortgagor was joined as defendant, 
am'oncr others, including the defendant who had 
raised'the plea above stated. This plea was repeat- 
ed by the same person ; that the claim 

that the was not subject to division was 

0 ‘es judicata by virtue of the Civil Procedure 
Code, s, 13, Explanation V. Chandu i?. Kunha- 

n. L. R, 14 Mad. 324 


^2.-— Civil Procedure Code. s. 13, V~—Siat 

for possessiou of land ] The plaintid:, a junior 
member of a Malabar tanvad,^ alleged that her 
Itaruavaii had assigned to her his linlkauom f 
over certain land, and that she had obtained a 
fresh demise from the jemil and placed a tenant 
in possession The tenant was dispossessed by 
the present liarnatan^ and in 1880 sued him aud 
the plaintiS to recover possession of pait of the 
land. That suit was dismissed on the ground that 
the above allegations of the plaintiff were un- 
founded. She now sued the present harnavau for 
possession of the entire land: — Held, that the 
claim of the plaintiff was res judicata so far as^ib 
related to the land in question in the former suit 
bub not as to the rest. Madhavi Kelxj. 

[I. L. R. 15 Mad. 264 


hZ.—Pleii raised in former suit.] A Mapilla, 
alleging that certain ” family property ” had been 
enjoyed by herself and the defendants (who were 
her relations on the mother’s side) in common till 
one year before suit, when she was excluded from 
possession, now sued to recover the share to which 
she claimed bo he entitled under the Mahomedan 
law of inheritance. It appeared that the pro- 
perty had been acquired in the lifetime of the 
plaintiff ’s maternal grandfather ^ who had died 
more than thirty years before suit, and that one 
of his sons had obtained a decree for his share of 
it in a suit to which among others the plaintiff 
and the father of the present contesting defend- 
ants were parties as defendants, and that a plea 
then raised by the latter to the effect that the 
property had been acquired by him was overruled. 
The present claim was sought to be resisted on 

t same ground, which was the subject of the 
end issue ; and it was held by the lower Courts 
ihatiihe defendants were estopped from raising 
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the plea, but there was no evitlence as to whether 
this matter had been in contr(n't;rsy between the 
present plaintiff and her uncle in the former suit, 
which was decided cx-}>tirt(‘ as far as she was con- 
cerned : — field , on second appeal williout finding 
on the question of judleufa , that in the absence 
of evidence no finding on the second issue should 
be called for. Abdul Kader c. Aisham.ma. 

[I. L. R. 16 Mad. 61 

(S) CO:\rPETENT COUUT. 

(^0 G I'iNEHAL Ea.seS. 

64 :.-~Giril Proeedurr fear, .vs. 18 . 08 , 103 —. 

“ Court of com j)el ent j)t r^.'d-iet'uu/ X/z.;nZ/e;v/ 
and tenant — Suit Jor dtimiuji's (njn-usf lessor — 
Joinder of one of tiro oo Jesses ax (irfendiint—Suit 
dismissed ayninst sneli Usset‘.\ In d , the 

trustee of a certain chariry. o\C'--.ut^-d in favour 
of Aland .Van a.Luncnltural li>:ise for niiK! years 
and delivered ov{*r possession of tiie hunls t^om- 
prised in it, bidng part of ilui trinst property. 
The lease contained a piandsion timt it shotild be 
cancelled on did'ault being in iiaymenb of 

the rent and hist , atnl it contained no express 
covenant for quiet cnjovmcut. In ISST dctault 
was made in p.ayincnt of tdn* rent at.d k/st, A 
thereupon cancelled the lease ntid siud A and V 
in a Subordinate Court and oig.aincd a dc u-eo for 
the arrear, the total :unour)b of his (daiin Ijcing 
Us. 2.80T. In that suit A" alleged that )' wa.s 
merely a name hunicr for .1, who dn-sired to hmudit 
himself at the (expense of tlnr ehatdry. and also 
that certain ryots setting up a false eliiiu had 
evicted A' from the hunls domisf-d at Uu* insti- 
gation of A, who had suhst'<pn;nt ly souglit iiu- 
suceossfully to obtain furtiue- adv.antages^ for 
himself. The Subordinate Judge frannvd uu issuo 
(m each of these alleg-atJons aud r(/C'jro<;d tliidiugB 
in the negative. In tim same year A liicd a suit 
for damages for breach of larntract, jurain.st T and 
y in the'riigh Court. r(q>xiting in his pl.aiab tho 
above allegations. When^ that suit cam ; on for 
hearing, it was dismissed for d(d'ault, 1 bring the 
only part.y who appeared. .V now sued .1 again on 
the same cause of action, making the same alio- 
gatdons. V was fiubse(pMntly brought on to the 
record as being a micfissary party tiie suit, 
being joined as second detdmduut, t>ut he applied 
bo be and was struck oit the record on the ground 
that the dismissal of the former suit in the. iligh 
Court was Unal as against him : field , tliat the 
matters put in issue in tho Suhordinati', Court 
were not res judleata- by reiison of the decision 
of that Court ; and that the plaint diHclosod a 
good cause of action against the lessor. Vrnil- 
LINDA PADAYACHI l\ VlTlIILINtiA MUDALI. 

f I. D. R. 15 Mad. Ill 

55. — Court of competent jurisdiction — Ciril Pro- 
cedureGode {Act Xof 1877), x.v. 1.3, 13:h-.SV/Z ayalust 
a Sovereign Prince.] A suit for a declaration of 
the title of the plaintiffs’ tano id to certain land 
was filed in a District Court agaiusb the Maharaja 
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of CocEin and others, including the trustees of a 
devasom. It appeared that the same land was the 
subject of a suit instituted in a Subordinate Court 
on the 6th August 1877, to which the representa- 
tives of both the plaintiffs’ tarwad and the devasom 
were parties, aud that the land was then found to 
be the property of the devasom^ and a decree was 
passed accordingly. It was contended that the 
present claim was not res judicata by reason of 
that decree, because, under the provisions of Act X 
of 1877, s. 433, which came into operation during 
the pendency of that suit, no Sovereign Prince 
could be sued in any Court subordinate to a 
District Court, and the Court which passed that 
decree was not therefore a Court of jurisdiction 
competent to try ” the present suit within the 
meaning of Civil Procedure Code, s. 13: — Held, 
that, although these words must be taken to refer 
to the jurisdiction of the Court at the time the 
suit was heard and determined, yet the present 
claim was res judicata, since the title to the land 
was a matter in issue within the cognizance of the 
Subordinate Judge and was adjudicated on by 
him. Kunji Amma v. Daman Menon. 

[I. L, R. 15 Mad. 494 

56. — Court of oompcteyit jurisdiction — Valuation 
of milt—IiIuuH)f, jurisdiction of — Evidence Act, 
s. 44 — Power of fjuardlan to alienate land — Com- 
promise of lit ig at 10 ) 1.1 In 1882 the daughter of a 
deceased Hindu brought a suit in the Court of a 
District Munsif for a declaration that the de- 
fendant was not the adopted son of her father 
(deceased) as he claimed to be. It was found that 
the alleged adoption was valid, and the suit was 
dismi.ssed. The then defendant now brought, in 
1889, a suit in the same Court to recover possession 
of land from the then plaintiff, alleging that it 
had been wrongfully transferred to her by way of 
gift by his adoptive mother. The defendant 
denied the adoption and asserted that the transfer 
was valid as having taken place in accordance 
with an arrangement made by her father in his 
lifetime. It was admitted that the value of the 
whole property, to which the plaintiff was entitled 
by virtue of bis adoption, if it was a valid adop- 
tion, exceeded Its, 2,500. The Court of First Appeal 
held that the question of the adoption was not res 
judicata, and observed that the transfer to the 
defendant was apparently made to induce her to 
abandon her litigation as to the adoption -.--Held, 
that the defendant was not at liberty to question 
the plaintiff’s adoption, that matter being res 
judicata, and that the Court should try whether 
*the transfer was made loud fide by the plaintiff’s 
mother as his guardian for his benefit. Venkata- 
EAGHAVA RaNGAMMA. 

[J. L. R. 15 Mad. 498 

^7, -rr Pec is I on hi, suit of the nature of Small 
Cause Decisions in previous suits which 

were in the nature of Small Cause suits, and 
in which there was no right of second appeal 
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held not to operate as res judicata- Bholabliai 
V. Adesang, I. L. R, 9 Bom. 75, followed. GOYIND 
Dhondbaray. 

• [I. L. R. 15 Bom. 104 

58. — Munsif , jurisdiction of — Peslstance to exe- 
cution of decree for goossession — Civil Procedure 
Code, ss, 13, 331.] The plaintiff having obtained 
a decree for possession of certain land applied for 
execution by delivery of possession ; whereupon 
a third party filed an objection in the Munsif ’s 
Court that he held a prior decree for possession of 
the same land, and that therefore the plaintiff’s 
decree could not be executed. This objection 
was allowed, and the plaintiff then sued for estab- 
lishment of his right to possession of the land 
jointly with the objector, making the former 
judgment-debtor and the objector defendants to 
the suit. The Subordinate Judge iu first appeal 
held that the Munsif had acted under s. 331 of 
the Code, and applying s. 13 of the Code dismissed 
the suit : — Held, on appeal, that under the circum- 
stances the Munsif had no jurisdiction to act 
under s. 331, and therefore his order was not a 
res judicata in the proceedings. Mahabir Prasad 
V. Parma. 

[I. L. R. 14 All. 417 

59. — Suit by a urala)i against an agent of a 
devasom — Pcpudlailon of agency — Civil Procedure 
Code(Act XIV ()/’i882), s. 13 —Munsif .jurisdiction, 
(?/.] In 1873 a predecessor of the plaintiff claiming 
to be the uralati of a decasoin brought a suit in a 
District Munsif’s Court against the present de- 
fendant, whom he alleged to be an agent to the 
devasom, and the defendant disputed the urahna 
right of the plaintiff and denied that he had been 
appointed agent as alleged. Issues as to both of 
these matters were decided in favour of the de- 
fendant, and the suit was dismissed in 1874. A 
suit was now brought in 1890 for a declaration of 
the plaintiff’s title as uralan, and to recover from 
the defendant as such agent property of a value 
which exceeded the pecuniary limits of the juris- 
diction of a District Munsif, the suit being there- 
fore instituted iu the Subordinate Judge’s Court. 
Semlle : — The decision in the prior suit did not 
constitute a bar to the present suit on the ground 
of res judicata. Sankaran v, Krishna. 

[I. L. R. 16 Mad. 456 

QO.— Civil Procedure Code, ss. 13 aiid iS—Suit 
by mortgagee for personal I'emecly in one Co'urt — 
Subsegueni suit against mo'tgaged pimperty in 
another Coxi’H— Latter suit not within jurisdiction 
of former Cou>vt—M'U)mf,jiLrlsdiction of— Trans- 
fer of Property Act, s. 99.] A bond, whereby 
certain immoveable property was hypothecated as 
security for a debt, was executed at the place of 
residence of the obligor, which was within the 
jurisdiction of a Court other than that within the 
jurisdiction of which the property hypothecated 
was situate. The obligee brought a suit in the 
' former Court to recover the principal and interest 
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due on the bond against the obligor personally, 
on the couvenant to pay contained in the bond, 
and prayed also for sale of the property hypothe- 
cated. That Court dismissed that suit so far as 
it related to the property, and also so far as the 
claim for principal was concerned, but awarded the 
plaintiff the interest claimed against the defend- 
ant personally. Subsequently the obligee brought 
a suit in the Court within the jurisdiction of 
which the property was situate for recovery of 
the principal money due on the bond by sale of 
the hypotliecated property : — Held, that the latter 
suit was not barred by reason of the former suit, 
either under s. 13 or under s. 43, of the Civil 
Procedure Code. Narasinga Rau v. Vbnkata- 

NARAYANA. 

[I. L. R. 16 Mad. 481 

(1)) Peven'ue Courts. 

01. — Bengal Tenancy Act ( TdZ/7 of 1885), s. 103 
— Beeudon^ef ci Revenue Officer under s. 103.] A 
question heard and decided by a Revenue Officer 
under s. 106 of the Bengal Tenancy Act, 1885, is 
ves judicata between the same parties in a sub- 
sequent suit iu a Civil Court. ITurri Sinilier 
Mookerjee v. MuMaravi Patro, 15 B. L, R. 238, not 
applied. Gokhul Sahu v, Jodu Nundun Roy. 
G-obind Sahu v, Luchmi Narain Roy. 

[I. L. R. 17 Calc. 721 

62. — Civil Procedure Code, s. 13 — Madras Bent 
Beeovery Act, s. 9 — Decision of Berenue Couo't as to 
landholder's title,'] In a summary suit filed by a 
landlord against his tenant in the Court of the 
Deputy Collector under the Madras Rent Recovery 
Act, s. 9, to enforce acceptance of a ggottah by 
the defendant, it appeared that, in a former suit 
between the same parties in the same Court, it 
bad been decided that the defendant was the 
plain tiffis tenant, and as such bound to accept a 
gjottah from him in respect of the land in question 
in tbe present suit: — Held,\h 2 ,\} the defendant 
was not entitled in the present suit to dispute the 
plaintiff’s title, since the former decision consti- 
tuted it res judicata, Yehkatachalapati v. 
Krishna. 

[I. L. R. 13 Mad. 287 

(9) RELIEF NOT GRANTED. 

63. — Dismissal of suit without leave to bring 
fresh suit — Civil Procedure Code, s, 373 — With- 
drawal of suiti] Explanation III of s. 13 of the 
Civil Procedure Code contemplates a decree which 
does not expressly grant the relief claimed : the 
termination of a suit by the plaintiff being allow- 
ed to withdraw it, without leave to bring a fresh 
one, is not a bar, under Explanation III, to a sub- 
sequent suit in which the same matter is in issue. 
Eamini Kant Roy v. Ram Nath Chucker. 


(9) RELIEF NOT GRANTED-*C(Uitz7iW6-TL 

64. — Suit for gjossessioii and mesne projlts — Civil 
Procedure Code {Act A/P c/ 1882), .s\s'. 13, 211, 
244 — Decree for 2 )Ossession and mesne profits 
up to date of suit — Separate suit for subsequent 
mesne qyrofits.] In a suit for recovery of posses- 
sion and mesne profits, the Court has power under 
s. 211 of the Civil Procedure Code either to award 
mesne profits up to the date of the institution 
of the suit, t>r up to the date of delivery of posses- 
sion. And where a decree for possession is silent 
as regards mesne profits which have accrued 
between the date of the institution of the suit 
and delivery of possession, a separate suit will lie 
for such subsequent mesne profits, ss. 13 and 214 
of the Co'le being no bar to it. Sadasiva PlUal 

V. Bauialinga PlUal, L. R. 2 I. A. 219 ; 15 B. L. R. 
383; Falihavuddin Mahomed Aslian Ghowdhry 
OjRelal Trustee of Bengal, L. R. 8 I. A. 1 97 ; I L. R. 
8 Calc. 178; Byjnath Pershad v. Badhoo SinghA^ 

W. R. 486 ; Pratap Chandra Burua v. Su'arnamayl, 
4 B. L. R. F. B.. 113 ; 13 W. R, F. B 15 ; and, Hava- 
moliini Choirdhrani v. Dhanmani Choiedhranl 
1 B. L. R. A. C. 138, referred to. Mon MoiIUN 
Sirkar V. Secretary of State for India. 

[I. L. R. 17 Calc. 90S 

66— Civil Proeednre Code, ss. 13, 211, 244 — 
Claim as to which judgment is slhait — Mesne qrro- 
fi',ts subsequent to suit.] In a suit for the partition 
of a zemiodari, the plaintiffs asked (inter alia) for 
“ten years’ past profits and for subsequent 
profits.” The Judge passed a decree for partition 
in which mesne profits for three years prior to the 
suit were decreed to the plaintiffs, but his judg- 
ment and decree were silent with regard to the 
subsequent profits claimed in the plaint. The 
defendant appealed against this decree, and 
the plaintiffs preferred a memorandum of objec- 
tions against part of it, but did not object to it 
so far as it omitted to provide for subsequent 
mesne profits. The plaintiffs instituted the 
present suit to recover from the defendant mesne 
profits from the date of the above suit ; — Held, 
that the plaintiffs’ claim so far as concerned 
mesne profits accrued since the decree in the 
former suit was not res judicata, and the suit to 
that extent was not precluded by the Civil Pro- 
cedure Code, s. 13. Ramabhadra r. Jagan- 
NATHA. 

[I, L. R, 14 Mad. 328 

66. — Suit for ptossesslon and 77iesne q)rojits — Bx- 
gjarte decree for possession without 'mention of 
mesne 2)7’oJits — Subsequeait suit for same mesne 
gnofits and for suibsequent mesne proJitH — Civil 
Proeedurc Code (Act XIV of 1882). s. 13.] A 
suit was instituted for recovery of possession and 
for mesne profits. An ex-part e decree for posses- 
sion only was made, but that decree was silent as 
regarded the mesne profits. Subsequently a second 
suit was instituted for the same mesne profits as 
well as for mesne profits for a subsequent period : — 
Held, that the claim for mesne profits prior to tbe 
institution of the first suit was barred under s. 13 


[I. L. R, 21 Calc. 265 
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''(<)) RELIEF NOT GRANTED— 
of the Civil Procedure Code. JiB.\N Das Oswal 
V . Dubga Pershad Adhikari. 

[I. L. R. 21 Calc. 252 

RES NULLIUS. 

See Theft. 

[I. L.R. 17 Calc. 852 

RESPONDENT. 

Si>6 Pa RT iEa— A dding Parties to Suits 
—Respondents. 

[I. L. R. 15 Mad. 362 
[I, L. R. 13 All. 78 
[I. L. R, 14 All. 154 

Sec' Parti es — Substitution of 
Parties—Respondents. 

[I. L. R. 17 Bom, 758 

, Death of— i 

See Privy Council, Practice of— 
Death of Party to Appeal, 

[I. L. R. 19 Gale. 513 

, Ohjection hy— 

See Cases under Appeal— Objections 
BY Respondent. 

See Limitation Act, 1877, s 5. 

[I. L. R. 16 Bom. 249 

, Withdrawal of, from appeal. 

See INSOLVENT Act, s. 7:1. 

[I. L. R. 14 Bom. 189 

RESTITUTION OF CONJUGAL RIGHTS. 
See Appeal to Privy Council— Oases 
IN WHICH Appeal lies or not— 
Valuation op Appeal. 

[I. L. R. 18 Calc. 378 

See Hindu Law— Marriage— Validity 
OR Otherwise of Marriage. 

[I. L. R. 17 Bom. 400 

See Limitation Act, 1877, s. 23. 

[I. L. R. 16 Bom. 714, 715 note 
[I. L. R, 13 All. 126 

See Limitation Act, 1877, Art. 120. 

[I. L. R. 13 All. 126 

See Valuation of Suit— Suits. 

[I. L. R. 18 Calc. 378 

^ JiIiihomcda7i law~Dower — Prompt doioer 
Stip 7 olatmi as to reside/ioe.] In a suit by a Ma- 
homedan husband for restitutinn of conjugal 
rights, the defendant his wife pleaded ^first, that 
he had entered into a stipulation at the time of 


RESTITUTION OF CONJUGAL RIGHTS 

— concluded. 

the marriage to reside with her in the house of 
her father, and that he had not done so ; and 
secondly, that he had not paid the exigible portion 
of the dower due to her, the marriage having 
been consummated : — Held^ as to the first poinL 
upon the facts, (after referring to the authorities, 
but without deciding whether a stipulation of this 
kind can be valid in any case,) that the stipula- 
tion relied upon was not a sufficient answer to 
the plaintiff’s claim. Held, upon the authorities 
that the non-payment of prompt dower is not a 
sufficient plea in bar of such a suit. Abdul Kadir 
V. Salima, I. L. R. 8 All. 149, approved. Hamid- 
UNNESSA BiEI V . ZOHIRUDDIN ShEIK. 

[I. L. R. 17 Gale. 670 

RESTITUTION OF RIGHTS BY MO- 
TION. 

— JSxecuUou pending appeal of decree set aside 
on appeal — Restitution of rights by motioji lohere 
the appellate decree does not mention restitutio'n 
— GivU Procedure Code {Act XIV r/18S2), s. 583.] 
Where a decree made by a Court of First 
Instance is executed pending an appeal, and on 
appeal such decree is set aside, the appellant is 
entitled by motion to obtain restitution, even 
though the decree of the Court of Appeal is silent 
as to such restitution. A, the owner of a 15 odd 
pie share of certain indigo land, brought a suit 
for partition against his co-sharer B, the owner of 
the rest of the land, and obtained a decree, from 
which B appealed. A, without waiting for the 
disposal of the appeal, executed his decree and 
obtained possession of his share, settling it with 
tenants. The decree was subsequently set aside 
on B's appeal, but no order as to restitution was 
made in it \—IleU, on motion by B, that he was 
entitled to be put into the same position as before 
the partition was made {i.e., joint possession with 
A) and to remove any tenants who refused to 
vacate. Rohni Singh v. Holding. 

[I. L. R. 21 CalG. 340 

RESUMPTION. 

See Grant— Resumption or Revoca- 
tion OF Grant. 

[I. L. R. 14 Mad. 431 

See Service Tenure. 

[I. L. R. 17 Bom. 431 

[I. L. R. 14 Mad. 365 

and assessment, power of— 

See Bengal Tenancy Act, s. 101. 

[I. L. R. 20 Calc. 577 

REUNION. 

See Hindu Law— Inheritance — Re- 
union. 

[I. L. R. 19 Calc. 634 

[I. L, R. 16 Mad. 440 
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REVENUE, PAYMENT OF. 

See Co-SHAREBS— G eneral Rights in 
Joint Property. 

[I. L. n. 14 All. 273 

See Money Paid eor Benefit op An- 
other. 

n. L. R. 21 Calc. 142 


DIGEST OF OASES. ( 018 ) 

BEVIJEW—CIVIL OASES. 


REVENUE COURT. 

See Cases under Jurisdiction op Re- 
venue Court. 

See Mamlatdar, Jurisdiction of. 

[I. L. R. 14 Bom. 372 

See Possession, Order op Criminal 
Court as to — Attachment of 
Property. 

[I. L. R. 15 All. 394 

, Revision of order of— 

See Superintendence of High Court 
—Civil Procedure Code, s. 622. 

[I. L. R. 12 All. 198 

REVENUE OFFICER. 

See Bengal Tenancy Act, s. 102, 

[I. L. R. 21 Calc. 38 

See Settlement Offiobe, 

REVENUE SERVANT. 

See Madras Revenue Recovery Act, 
s. 52. 

[I. L. R. 15 Mad. 35 

REVERSIONARY INTEREST, SALE OF. 

See Specific Performance-Specific 
Performance Allowed. 

[I. L. R. 17 Bom. 232 

REVERSIONER. 

See Declaratory Decree, Suit for— • 
Reversioners. 

fI,L. R. 13 Mad. 195 

See Cases under Hindu Law— Rever- 
sioners. 

See Limitation Act, 1877, Art. 120. 

[I. L. R. 14 Bom. 512 

See Limitation Act, 1877, Art. 132. 

[I. L. R. 20 Calc. 79 

See Limitation Act, 1877, Art. HI. 

[I. L. R. 13 Mad. 512 
[I. L. R. 14 Bom, 317 
[I. L. R. 14 All. 156 
[I. L. R. 21 Calc. 8 

See Res Judicata— Estoppel by Judg- 
ment. 

[I, L. R. 20 Calc. 906 

Judicata— Matters in Issue. 

; [I. L. R. 20 Gale. 79 


CoU 

1. Form of, and Procedure on, Appli-^ 

cation ... ... ... 048 

2. Ground for Review ... .. 048 

3. Review by Jiidjji'e other than Judge 

in Original Case ... ... 040 

See Compromise— C oMROMiSE of Suits 
under Civil Procedure Code. 

[I. L. R. 15 Bom. 594 

Se (\ Execution of Dec PwEE— Applica- 
tion FOR Execution and Power 
OF Court. 

[I. L. R. 15 Bom. 370 

See Practice— Civil Cases— Ai’plica- 
tion after Refusal. 

[I. L. R. 16 Bom. 511 

/Sec Cases UNDER Small CbvusE CotOiT. 
Mofussil— PractdU'] and Pro- 
cedure — New Tri.\ls .v n d 
* Reviews, 

— , Application for— 

See Appelt.ate Court-- Pvejection (U; 
Admission of IAtdence Admei'- 
TED OH Rejected rv Court 
Below, 

[I. L, R. 12 All. 57 
See Limitation Act, 1877, s. 5. 

[I. L. R, 12 AIL 57 
— , Time occupied in seeking’— 

See Limitation Act, is77. s. d. 

[I. L. R. 14 Mtul. SI 

(1) FORM OP. AND PPUCLDPKP 0.\ 
APPLKIATION. 

1. — To loliat Court dj^plienf ioff rhouhl ht 
Prerentathni of ajijjlico U»/i to Muurfirhn 

of Ju (I (je.l On the 26th January PSST, :ui appli- 
cation was preseiitod to the Man^juim of the 
District Judge’s Court for rmoew of a juPigjucnt 
passed on the IDth December d he applie.a- 

tion was insufficiently stamped, and the 
endorsed on it “ stamp insuUicient.” On this a 
dispute ensued between the pleader for the appli- 
cant and the Munsnrini as to the sufficieiicv of 
the stamp. On tlie vdlh April 1888, tiu! dvhei- 
ency pointed out by tlm ,Munsariiu wa.s made good. 
On the 26bh Alay the Judge admitted th(i appli- 
cation. on the applicant paung tln^ (.-’ourt-feo 
payable on an application presented ou or afttir 
ninety days from the date of the decree u- /// /</, 
that the application should have been pia'sented 
to the Judge, and not to the MuiiKarim. MuNRo 
V , Cawnpore Municipal Board. 

[I. L. R. 12 AIL 57 
(2) GROUND FOR REVIISW. 

2 , -^ Questio 7 i of gejieral eoitiowvcuil ho p'ort iuirr 

Special ground ,^ Where the point sought to bo 
raised in review had not been raised or argued by 
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DIGEST OF CASES. 


REVIEW-CIVIL GASES— 

V,(2) GROUND FOR Rmm\Y-~c(mc haled, 

either party, but was first taken by the Court 
itself in giving its opinion upon the case referred 
to it, the Court granted a review, observing as 
follows : — '■ The question arising in this case is 
not a question merely between two parties, but is 
one of great general commercial importance, and 
under the circumstances, and on the very special 
grounds I have mentioned, we think that the 
review ought to be granted,” Sulleman Hes- 
SEiN V . New Oriental Bank Corporation. 

[1. L. R. 15 Bom. 267 

3 — SptU'ial Jndg(\ peu'ier of, to review liU owth 
07'der (ai {p'ovnd of disrovrn/ of fresh erldenee 
— Delilani AfirlevKurists Uelief Atd, s. 53.] The 
Code of Civil Procedure is not applicable to pro- 
ceedings before the Special Judge under the 
Dchhun Agriculturists Relief Act (XYII of 1879). 
The Special Judge has, therefore, no jurisdiction 
to grant a review of a decree or order once made 
by him on the ground of the dispovery of new 
evidence. Baba-ji v. Babaji. 

[I. L. R. 15 Bom. 650 


(3) REVIEW BY JUDGE OTHER THAN 
JUDGE IN ORIGINAL CASE. 

4, — Oha'l Procedure Code {Act XIV of 1882). 
s. 524 — K.veoit I oil-case striieh of hi ahseace (f 
decree-holder and wlthont (jh'huj him notice of day 
Jived for Jaaivhaj It— h’ round- for review hp another 
Judge — Praetlee.'] In the absence of the decree- 
holder, and without giving him notice of the day 
fixed for the hearing of the darkhast. the Subor- 
dinate Judge struck off an execution -proceed- 
ing '.--Held, that under s. 524 of the Civil Proce- 
dure Code, an application to review the order 
could not be heard by the successor of the Judge 
who made it. Khema Kanuji v. Dkanji Framji. 

[I. L. R. 14 Bom. 101 


Civil Proeedu-re Code (Act A'/F 1882), 
ss. G'2‘1, 525 {(') —Civil Procedure Code Amendment 
Act i VII of 1888). .S'. iA— Notice of hearing re- 
rA'/r.] xin application for review of judgment 
upon grounds other than those mentione<lin s. 024 
of the Code of Civil Procedure (as amended by 
Act VI I of 188S), if presented to the Judge who 
deliveri'd it. and who has thereupon directed 
notice to be given to the opposite party, may be 
heard and disposed of by his successor. Ganpat 
■l\ JiVAN. _ 

[I. L. R, 16 Bom. 603 


REVIEW— CRIMINAL CASES. 

See Charge to Jury— Misdirection. 


[I. L, R. 17 Calc. 642 


REVISION-CIVIL OASES. Gol, 

]. General Cases ... .•■ 950 

2. Small Cause Court Cases ... 950 

See Bekhan Agriculturists Relief 
Act, s. 3. 

[I. L. R. 14 Bom. 387 


( 950 ) 

REVISION-CIVIL Ok^m^—oonciaded, 

See Bekhan Agriculturists Relief 
Act, s. 63. 

[1. L. R. 15 Bom. ISO 

See Judgment — Civil Oases. 

[I. L. R. 13 All. 533 

See Cases under Supbrintendence']of 
High Court— Civil Procedure 
Code, s. 622. 

, Order on— 

See Execution op Decree— Decree to 
BE Executed after Appeal or 
Review. 

fl. L. R. 16 Bom. 550 

See Letters Patent, High Court, 
N.-W. P., cl. 10. 

ri. L. R. 15 All. 373 
(1) GENERAL OASES. 

1. — Power of High Court — Rules 18, 20, made 
under Act XX2V if — Agent to the Governor 
at Vlzagapatam.'] The Agent to the Governor at 
Vizagapatam dismissed an appeal under the 
Agency Rules, No. 13. The appellant preferred a 
petition to the High Court against the order of 
the Agent : — Held, that the High Court had no 
power to interfere. Jagannadha r. Gopanna. 

[I. L. R. 10 Mad. 229 

(2) SMALL CAUSE COURT CASES. 

2. — Circumstances under wliieli the High Court 
'Will e.vercise its revlslonal 'powers under s. 25 of 
Act IX of 1887 {The Provincial Small Cause Courts 
Act).'] Section 25 of the Provincial Small Cause 
Courts Act (IX of 1837) was not intended to 
give in effect a right of appeal in all Small Cause 
Court cases, either on law or fact. The revisioual 
powers given by that section are only exerciseable 
where it appears that some substantial injustice 
to a party to the litigation, has directly resulted 
from a material misapplication or misapprehen- 
sion of law, or from a material error in procedure. 
Mnliammad An:am-ud-dln Khan v. Illra Lai, 
Weekly Notes, 1890, p. 121. an i Masnm All v. Moll- 
sin All, Weekly Notes. 1890, p. 201, approved. 
Muhammad Bakar v. Bahal Singh. 

[I. L. R. 13 All. 277 

3. — Provlnekil Small Cause Court Act {IX of 
1887), s. 25— Civil Procedure- Code, s. 622 -Snjoerin- 
tendence of High Court — Wrong decision on a ques- 
tion of limitation.'] An application under s. 2o of 
Act IX of 1887 to set aside a decree ought not to 
be entertained except in cases in which a similar 
application under s. 622 of the Code of Civil Pro- 
cedure would be allowed. Such an application 
will nob lie where the sole ground is whether the 
first Court was or was nob right in its decision on 
a question of limitation. Amir Hasan Khan v. 
Sheo Ba-ksh Singh, I. L. R. 11 Calc. 6, preferred to. 
Raghu Nath Sahai v. Official Liquidator op 
THE Himalaya Bank. 


[I. L. R. 15 All. 139 
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i^EVISION-CRIMINAL OASES. Ool. 

1. Acquittals ... ... 951 

2. Commitment ... ... 951 

3. Questions of Fact ... ... 952 

4. Miscellaneous Cases ... ... 952 


See Accomplice. 

[I. L. R. 14 Bom. 115 

See Appeal in Criminal Cases— Crimi- 
nal Procedure Code. 

[I. L. R. 15 All. 61 

See Nuisance— Under Criminal Pro- 
cedure Code. 

[I. L. R. 19 OalG. 127 
See Penal Code, s. 372. 

[I. L. R. 15 Mad. 323 

See Reformatory Schools Act. 

[I. L. R. 14 Bom. 381 

See Sanction to Prosecution — Dis- 
cretion in Granting Sanction. 

[I. L. R. 15 Mad. 224 

See Security for Good Behaviour. 

[I. L. R. 16 Bom. 372 

See Sessions Judge, Jurisdiction of. 

[I. L. R. 20 Calc. 633 

(1) ACQUITTALS, 

l.—Grmhial Procedure Code, ss. 435, 439, 440 — 
Petitio7i to revise a judgment of accjuittal,'] Aa 
appeal against an acquittal by way of revision is 
not contemplated by the Code, and it should, on 
public grounds, be discouraged. Thandavan r. 
Pebianna. 

[I. L. R. 14 Mad. 363 


2. — Crinmial Procedure Code, 1882, s. 439 High 

Comps 20O7ver of revision—PraGtioe!] Though the 
High Court has the power, under s. 439 of the 
Code of Criminal Procedure (Act X of 1882), to 
revise an order of acquittal, yet ordinarily it does 
not interfere with such an order in the exercise of 
its re visional jurisdiction, because an appeal can 
always be made by the Local Government under 
s. 417 of the Code. Hberabai v. Framji Bhikaji. 

[I. L, R. 15 Bom. 349 


(2) COMMITMENT. 

3, Power of Sdgli Court in revision to order 
^person conviotecl and sentenoed to he committed for 
to'ial— Penal Code {Act XLV of 1860), 326— 

Grievous hurt— Inadequate sentence— Presidencv- 
Magistrate, duty of—Grimbial Procedure Code 
ss, 423, 439.] The accused was tried by a Presi- 
dency Magistrate on a charge of voluntarily 
causing grievous hurt with an instrument for 
. convicted and sentenced, under 

Penal Code, to rigorous imprison- 
mentfor two years. The Local Government; being 


REVISION-CRIMINAL CASES-.vdu'W. 

(2) COMMITMENT-^‘^/;r'/;/J.vZ. 

of opinion that the sentence was inadequate, 
moved the High Court, under s. 435 of tlie Code of 
Criminal Procedure (Act X of 1882), to (juash the 
Magistrate’s proceedings, and ordered the accused 
to be committed for trial to the High Court. It 
was contended for the prisoner that, as the rdfonce 
was not exclusively triable by tlie Court of .Stssion, 
the High Court had no power, under s. 42.2 (//) of 
the Code, to .order the accu.^ed to be cojninittod for 
trial: — Held, dissenting from (fnuuiHimprt ss v. 
j SuhJicc, I. L. R. 8 All. 14, that s. 423 (^Q giv^es to 
an Appellate Court the power to order :ui accused 
person to be committed for trial vviien it consider.s 
that that is the procedure that should have been, 
adopted by the Magistrate in the case. Held, 
also, that the offence of which the prisouer was 
convicted, being one puni.shable under b, 326 of 
the Penal Code with trausportation f(W life, or 
rigorous imprisonment for ten year.s and due, the 
Presidency Magistrate ought to liavo coinrjitted 
the accused f«r trial to the High Court. Quke.n- 
Empress r, Abdul Rahim an. 

[I. L. R. 16 Bom, 6SO 

(3) QUESTIONS OF FACT. 

4. — Grimlnal Procedure Godr, 1SS2, ss. 4.35, 439 

High Court's powers of revision hi erhuinal {V/,vr.v.l 
Uuders s. 435 and 439 of the Co.ie of (.Criminal 
Procedure (Act X of 1882) the High Court can, 
in the exercise of its revisional jurisdiction, inter- 
fere with the findings of fact of inferior Courts: 
and will do so if there are very exceptional grounds 
for its iiiterfererjce, in the interests of jii-.ticc. 
Per Jardxne, J.:-As a rule, tlie Court refuseB 
to interfere (1) where the Legi.siaturo intended 
the original or appellate decision on the far.ts to 
be final; (2) where the relief .sought might bo got 
from a lower Court of concurrent revisional juris- 
diction; and (3) where the lower Court’s judgment 
on the facts is not shown to bo clearly aud m.ani- 
festly wrong, Queen- Empress r. C h a g a N 
Dayaram. 

[I, L. R. 14 Bom. 331 






Criminal Procedure Code, ss. 195, 476,-^ 
Sancflmi to prosecution — Preliminari/ inquiry^ 
JurtsdioUon of High Court to quash orders under 
^ 476 0/ the Grimmal Procedure Code.'] The 
High Court ha.s jurisdiction to interpose in the 
case of an order made by a Court under b. 476 of 
the Criminal Procedure Code, and has also the 
power to determine whether the discretion given 
by that aeotiou has or has not been properly 
"the matter if the Petition of Kkepu 
Hath Sikdarr. Oirish Chuuder Mukkeriee, I. L. R 

iLit. '4^^ Mahomed 

IzHARUL Huq V, Queen-Empress. 

ri. L. R. 20 Calo. 349 

REVIVOR. 

See Limitation Aot, 1877, Art. 180. 

[I. L. R. 20 Calc, 551 
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]§JG-HT OF APPEAL, 

See Pauper Suit. 

[I, L. R. 13 All. 326 

1. — Death of plaintiff- appellant — Rival appli- 
cants for siihstltution — Order mider Civil Proce- 
dure Code, ss. 367, 582, snbstitutinr/ one of tivo appli- 
cants— No appeal from such order — Unsuccessful 
applicants attempting to appeal f rom fnal decree 
on appeal — Civil Procedure Code, s. 591 — “ Mrror, 
defect or irregularity , affecting the decision of the 
caseP] Pending an appeal before the lower 
Appellate Court, the plaintiff-appellant died, and 
two persons separately applied to be substituted 
as the deceased’s representative. The Court, 
applying ss. 3G7 and 532 of the Civil Procedure 
Code, decided in favour of one of the applicants 
and brought him upon the record. No appeal was 
made against this order by the unsuccessful appli- 
cant. The lower Appellate Court decided the 
appeal adversely to the successful applicant. 
Subsequently the unsuccessful applicant establish- 
ed by a separate suit that she was- the deceased’s 
legal representative, and that her opponent was 
not. She attempted to appeal to the High Court 
against the lower Appellate Court’s degree dismiss- 
ing the appeal : that the appellant, not 
having been a party to the decree below, and the 
order below having decided that she was not en- 
titled to be a party to the proceedings of the 
lower Appellate Court, she was nob entitled to 
maintain the appeal bo the High Court, and s. 591 
of the Civil Procedure Code was not applicable to 
the case. liar Naraln v. Kharag Singh, I. L. II. 
9 All. 447, distinguished. Where an order under 
the group of sections in the Civil Procedure Code 
relatiug to representatives has been made exclud- 
ing a person from the record, that person must 
seek his remedy by an appeal against the order, 
and is not eubibled to appeal against the decree 
so long as the order stands. Error, defect or 
irregularity within the meaning of s. 591 of the 
Code means error, defect or irregularity in proce- 
dure or in law, and not in matters of face. In 
the present case there was no error, defect or 
irregularity within the meaning of the section, 
and even if there were, it did nob affect the deci- 
sion of the case in appeal below. Sankali v. 
Murlidhar. 

[I. L, R. 12 All. 200 

2. — Plaint, amendment of — Adding a defendant 
in a suit where leave to sue under cl. 12 of the 
Letters Patent, 1865, teas necessary— Alternative 
liability — Order to add new defendant — Appeal 
against such order by original defendant. The 
plaintiff filed this suit against the defendant F, 
alleging that she had a firm and carried on busi- 
ness at Sihore, in the territory of Bhopal. Before 
the suit was filed, leave was duly obtained under 
cl. 12 of the Letters Patent, 1865. In her 
written statement, F denied that she was the 
owner of the Sihore firm, or that she was respon- 
sible for any of its dealings with the plaintiffs. 
She alleged that the Sihore firm had belonged to 
her son P, who died in Sanivat 1943, leav- 
ing a daughter named G, a minor, who was still 
living. The plaintiff then obtained a summons 


RIGHT OF AP'P'E.A.'L— concluded. 

calling on the defendant F to show cause why 
the plaint and proceedings should not be amended 
by adding the name pf <9 as a party-defendant. 
The summons was made absolute, and an order 
was made to add G aa n defeudanb. The defend- 
ant F appealed, contending that the effect of 
adding a defendant would be to institute a new 
suit against G without obtaining the necessary 
leave under the Letters Patent. She relied on 
Bampurtab v. Premsuhh Chandamal, I. L, R. 15 
Bom. 93 : — HeUl^ dismissing the appeal, that the 
defendant F could not appeal against the order 
making G a party. It might be that G might 
object to the order either before or at the hearing, 
bub she only could take the objection. The de- 
fendant F could not take it for her. The case of 
Rampurtab v. Premsuhh Chandamal did nob ap- 
ply. In that case the preposed amendment altered 
the cause of action. Here it was left unaffected. 
On the cause of action as set forth in the plaint, 
leave had been given under cl, 12 of the Letters 
Patent to sue the defendant F, and so far as 
she was concerned there was no objection to 
the form of the suit. If her allegation was true, 
G and not Fwas liable. That question would be 
decided at the trial. Foolibai v. Rampratab 
Samratrai. 

[I.L. R. 17 Bom. 466 


RIGHT OF OCCUPANCY. Col. 

1 . Acquisition of Right ... ... 955 

{a) Mode of acquisition ... 955 

2. Loss or Forfeiture of Right ... 955 


See Landlord and Tenant-Nature 
OF Tenancy. 

[I. L. R. 16 Mad. 131 

See Res Judicata— Matters in Issue. 

[I. L. R. 18 Calc. 647 

•, Devolution of. 

See Ejectment. 

[I. L. R. 13 All. 403 

See Jurisdiction of Civil Court- 
Rent AND Revenue Suits, 

N.-W. P. 

[I. L. R. 14 AH. 381 

See Landlord and Tenant— Liability 
FOR Rent, 

[I. L. R. 14 All. 381 

See Landlord and Tenant— Transfer 
BY Tenant. 

[I. L. R. 15 All. 219, 231 

See Onus Probandi— Landlord and 
Tenant. 

[[I. L. R. 15 Mad. 95. 
[I. L. R. 16 Mad. 271 

See Right of Suit— Accrual op Right. 

[I. L. R. 15 All. 399 
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HIGtHT of OOOUPANOY— 

(1) ACQUISITION OP tllGHT. 

(a) Mode of Acquisitioit. 

3 . — Bengal Tenancy Act, s. 180 — TJtbmidV* 
lidding ] Case in wh.icli the question as to what 
is an ntinndi tenure is discussed. Where the plain- 
tiff, who had been dispossessed from certain land, 
claimed a rig-ht of occupany in such land on the 
ground that he had held it for twelve years con- 
tinuously : — Held, that if the land formed a separ- 
ate holding which he had from time to time cul- 
tivated on the uthunidi system during a period 
which had covered more than twelve years, culti- 
vation at various times and under separate agree- 
ments on each occasion (such periods not being 
continuous although of the same piece of land), 
would not confer a right of occupancy on the 
ground that the first of such periods commenced 
more that twelve years before the alleged dispos- 
session. Beni Madhub Ohuckerbutty r. Bhu- 
BUN Mo HUN Biswas. 

ri. L. R. 17 Gale. 393 


2. — Bengal Bent Art (Aet X o/ 1859)? .w. G ami 7 
—Bengal Bent Act {Bengal Aet VIII of 18G9)..w G 
and 7 — Bosfajiri leaee — Cultivating •posiscenoyi — 
Onus prolandid] Under Bengal Act YIII of 1869, 
ss. 6 and 7. as well as previously under the similar 
ss. 6 and 7 of the Bent Act X of 1859, a ryot 
paying rent for, and cultivating, land contiQuous- 
ly for a period of twelve years had a right of 
occupancy, whether he held under a pottali or not. 
In reference to this, it was held that a lessee of 
land continuously iu cultivating possess'on for a 
period of twelve years, under several written leases 
oxg)ottalis which were for specified terms of years, 
but in which there wcas no express stipulation for 
the landloxl’s re-entry on their expiration, had a 
right of occupancy. The mere existence of a term 
in a lease was not an express stipulation ” tu the 
contrary, within the meaning of s. 7, so as to ex- 
clude the right of occupancy. The decision of the 
Full Bench iu Pnoka.sh Misscr v. Rain SaJuii 
Singh. S B. L. R 165, approved and held applicable. 
In a suit for the recovery of possession, with mesne 
profits, of land, brought by a lessor against a ten- 
ant holding over. the defence was, as to part of 
the land, that the tenant had a right of occupancy, 
his cultivating possession having lasted for more 
than twelve years. The right was established, but 
the burden of proving to which part of the land 
it attached was upon the tenant, and for proof as 
to this the suin was remanded, Chandbabati 
Koeei V. Harrington. 

[I. L. R. 18 Calc. 349 
[L. R. 18 I. A. 27 


(2) LOSS OR FORFEITURE OF RIGHT. 

Vfon aeguuition of right of oecu- 
^ancy of o-yot being jointly interested in land of 
ijamdar— Bengal Tenancy Act ( VIII n/1885),^. 22, 
Both under s. 22, sub -section (3) 

a person jointly interested 
^'Ag'(xda7'' does not thereby lose bis occu- 
a fortiori his entire rights as a 


uni 
' pancy-xi 


RIGHT OF OOOUPANCY— 

(2) LOSS OR FORFEITURE OF RIGriT— 
eoneinded. 

tenant, in land held and cultivated by him a 
ryot. Gun Buhsk Boy v. .ludal Boy, I, L. R. 
16 Calc, 127, referred Co. Mashyic r. Buauabati 
Barmanya. 

[I. L. R, IS Calc. 121 

4 , — lihotl tenure — Mortgage hy rey>.ih red oren- 
pant — Sale in eaieeutlon of dto'i'te ou nhirfgay^ — 
Suit for 'possession by assignee of purehaser i’J sa-di 
sale — Bombay Land U.evenue Aet,ss. 86. l.'i:) ] One 
B, the registered occupant of certain land-i .sicuaiti 
in a hhoti village, mortgaged fclm lauds to one T, 
who got a decree on the mortgago. In cxemitiou 
of the decree the lands wrere sold bo P, who as- 
signed them to the pbiinbitf. In Jjinuary 1878, 
the defendant, as hhot, took po<, session of the laud, 
allcgingbhat Phad no rigliD to mortgage ; th.at he 
had left the village and foLd’(‘it*'d iiis oe.eiipancv ; 
that he (the (IcfCndaiit) had nhteo'upon rightfully 
taken pos.sossiou of tho laud in ISTs. au.l that the 
occupancy had been d-ad iro 1 forf.d.f | },iy tin? ro- 
veuuo authorities in Augitst ISs;. jm i<.j- 
153 of tho Biunbay Land fbnamm? t'.iio, CBumbiy 
Act V of 1879), Iu 1S88 tlui plain! iff hrongiR 
this suit to recover the lands. d'iH« iowm- (.’.»nrb 
held that the defendant by acco.pting rout from 
the mortgagee was proved to have, •• <*on-onfol to 
the mortgage and its necessary (jons ninonc.*^." r)n 
appeal bo the High Court:— /Add, rtU'ci-.-ing tin? 
decree of lower Court, that tho plaintiff 01^ the. 
strengtli of his purchase from P in pss? had no 
right to eject tlui dofendant, Bnu'.U'-uurrTA.M 
VaMAN SOYIAN V. Iv.VSIIiDAS JnVt’H ANf^.-HET, 

£1, Li. iR. 17 Hoiix. 077* 

Q.—'Bengad 'Tenfiney ,u‘/(l7// 0 / issro, ,v. 

Statutory right, efert on, of vt'O'Up of To' o'/oo.v 
gives It.'] Where a right of oceupatn-v iml loo.m 
acquired under the old Tciiano.y Am- fVUl of 
1869). which is rcp(ialcl by Uio Ibmgil Tioianoy 
Act (VIII of 18s.)); — Held, that apart from Ihn 
provisions of s. 19 of the latter A^U., Htn*h ri4ht.(ff 
occupancy was not forfeibel hy tin? mpeal.'thoro 
being nothing in the new enactment to deprive 
any person of a statutory right, Nvhi(dn imd bee-u 
actually acquired. IIuiutY Ra.m r. Xursin^'h Lap. 

[L L. R. 21 Calc. 129 


RIGHT OF REPLY. 

I- — Practice — Prosec.af or\s' right of rt /Ry— yb-;- 
7ninal Procedure Code {A.ct X if 18sg), ‘.v, \ 

The putting in, as evidence on his h -half’ iof^tny 
documentary evidence by an acenso 1 pt*rsoa during 
the cross-examination, of the witnc'^s^M foe the 
prosecution and before he is askod under h, 289 
if he means to adiluce evitloiico, docs not givv* the 
prosecution a right to reply. PJmpress v. AAfipro^. 
sonno Doss, I. L, R, M Oalc. 215, followed. Ouerm 
Empress y. Venhatagiattu . I L. R. n Mad lign 
dissented from. Qqeen-E.mbress r. Soeomqn, ’ 

El. L. R. 17 Calc. 930 
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i^HT OF niElPJSY—GonGluded. 

2. — Bocumients put hi evidence on helialf of 
acGUsed dnrinrj crosS'Oi'Gainlnation of witnesses for 
prosGGution — i^o loltnesses called for defenGe—Grh 
minal Procedure Gode {Act X of 1882), s. 292 — 
Practloel] The facfc that during the cross-examin- 
ation of witnesses for the prosecution, documents 
are put in evidence on behalf of the accused, does 
not give the prosecutioa the right of reply if no 
witnesses are called for the defence. Queex- 
EmPRESS V , KRISHiSTAJI Baburav Bhlell. 

[I. L. R. 14 Bom. 436 

3. — Grlmhial Procedure Gnde, ss. 289, 292 — Ad- 
duclnq erldence for the defence — Doeuineoits pro- 
duced for cross-examination of Grown witness — 
Practlcei] In a trial before a High Court or a 
Court of Session, evidence for the defence cannot 
be adduced until the close of the case for the prose- 
cution : but counsel for the defence may, while a 
witness for the Crown is under cross-examination, 
put documents to him, and if in so doing counsel 
reads or causes to be read to the Court such docu- 
ments, he thereby impliedly undertakes to put 
those documents in as evidence at the proper 
time. When such documents as aforesaid are 
filed in Court as evidence, or any other documen- 
tary evidence is put in by the defence, the defence 
has “ arlduced evidence” within the meaning of 
ss. 289 ct seq. of the Code of Criminal Procedure, 
so as to give the prosecution a right of reply, 
though no witnesses may be called for the defence. 
In a trial at the Criminal Sessions of the High 
Court, during the cross-examination of one of the 
wittiesses for the Crown, counBe.l for the defence 
put certain documents to the witness, and these 
were read to the Court and jury and marked as 
exhibits as evidence for the defence, and were 

' hied with the record iu the same way as the evi- 
dence for the prosecution had been marked and 
hied. During the cro.ss-examination of the next 
witness a similar course was pursued, and after 
the cross-examination had continued for some 
time, counsel for the defence applied to the Court 
for a ruling as to whether the fact of documents 
having been used during cross-examination in 
the manner above stated would, under s. 292 of 
the Code of Criminal Procedure, entitle the Crown 
to a reply, in the event of the accused not calling 
witnesses: — TfeJdAivA although, as a matter of 
order, such a question would be better raised 
either when the hrst document intended to be 
used in this way was put to a witnes.s, or when 
the accused was asked if he meant to adduce 
evidence, yet there was nothing in the Code of 
Criminal Procedure to prevent the Court from 
deciding^ the question at any other stage, and that, 
under the special circumstances of the case, it 
might be cou.sidered then. Held, also, that the 
ii.se of the documents in the manner above stated 
gave the prosecution a right of reply. Queen- 
Pmpress v. Grees Ghxinder Banerjee,, I. L. R, 10 
Calc. 102-1 ; Empress of India v. lOdlprosonno 
Boss, I. L. R. 11 Calc. 215 ; Queen- Empress v. 
Solomon, I. L. R. 17 Calc. 980; and Queen- Empress 
v. Krlshnaji Bahurav Bidell, I. L. R. 11 Bom. 430, 
dissented from, Queen-Empress v. IIayfield. 

[I. L. n, 14 All. 212 


RIGHT OF SUIT. Col, 

1. Accrual of Right ... ... 960 

2. Interest) to Support Right ... 960 

3. Awards ... ... ... 961 

4. Charities ... ... 961 

5. Contracts or Agreements ... 965 

6. Costs ... ... ... 967 

7. Endowments, Suits relating to ... ’967 

8. Insolvency ... ... ... 968 

9. - Obstruction to Public Highway ... 968 

10. Office or Emolument ... ... 969 

11. Orders, Suit to Set Aside ... 970 

12. Sale for Arrears of Revenue ... 970 

13. Sale in Execution of Decree ... 971 


See Attachment— Subjects of Attach- 
ment-Partnership Property. 

[1. L. R. 13 Mad. 447 

See Bengal Tenancy Act, s. 174. 

[I. L. R. IS Calc, 481 

See Calcutta Municipal Act, 1876, 
s. 357. 

[I. L. R. 18 Calc. 91 

See Civil Procedure Cods, s. 232. 

[I. L. R. 16 Mad. 325 

See Cases under Civil Prccedube 
Code, s. 244. 

See Claim to Attached Property, 

[I. L. R. IS Calc. 296 

See Club. 

[I. L. R. 14 Mad. 362 

See Damages— Suits for Damages— 
Torts. 

[I. L. R. 13 All. 98 

See Debtor and Creditor. 

[I. L. R. 16 Mad. 85 

See Ejectment. 

[I. L. R. 14 Mad. 269 

See Endowment. 

[I. L. R. 14 Mad. 1 

See Fraud— Effect op Fraud. 

[I. R. L. 16 Mad. 198 

See Hindu Law— Custom— Endowment. 

[I. L. R. 14 Bom. 90 

See Hindu Law— Endowment— Trans- 
fer OF Right of Worship. 

[I. L. R. 15 Mad. 389 

See Cases under Jurisdiction of Civil 
Court. 

See Landlord and Tenant— Transfer 
BY Tenant. 

[I. L. R. 21 Calc. 433 
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RIGHT OF SUIT — continued, I 

See Libel. 

[I. L. R. 14 Bom. 97 

See Limitation Act, 1877, Aut, 120. 

[I, L. R. 20 Oalo. 906 

Bee Limitation Act, 1877, Art. 147. 

[I. L. R. 14 Bom. 269 

See Mahomedan Law— Inheritance. 

[I. L. R. 14 Mad. 324 

See Malabar Law— Joint Family. 

[I. L. R. 14 Mad. 425 
[I. L. R. 15 Mad. 19 

See Mamlatdars Courts Act. 

[I. L. R. 14 Bom. 371 


See Mortgage— C onst ruction of 
Mortgages, 

[I. L. R. 14 Mad. 477 

See Mortgage— Redemption— M ode 
OF Redemption and Liability 
TO Foreclosure. 

[I. li. R. 16 Bom. 656, 659 note 

See Cases under Parties— Suits by 
SOME OF A Class as Representa- , 
TiVES OF Class. 

See Possession— Evidence of Title, 

[I. L. R. 21 CalG. 244 

See Principal and Agent— Authority 
OF agents. 

[I. L. R. 15 Bom. 177 

See Receiver. 

[I. L. R. 18 CalG. 477 

See Representatives of Deceased 
Person. 

[I. L. R. 14 Mad. 454 

[I. L. R. 16 Mad. 405 

Se ^ Sale for Arrears of Revenue— 
Purchasers, Rights and Lia- 
bilities of. 

[I. L. R. 21 Calc. 255 

See Sale in Enegution of Decree- 
Setting Aside Sale— Rights of 
Purchasers. 

[I. L. R. 13 All. 383 

See SoNTHAL Pergunnahs Settle- 
ment. 

[I. L, R. IS Calc. 146 


See VoLTiNTAEi Payment. 

[I. L. B. 14 Bom, S99 


RIGHT OF.:SUIT— continued, 

(1) ACCRUAL OF RIGHT. 

1 , — Cnuce of action — Suit hy zemindar to recover 
y)oeseseion of oeeupa ney-Ii oldi uy ayaiust oeeupaoLcy- 
temant aoid hie all eyed, trau.fcree in po.s-rr.s'rion— 
Death of oconmney-fena nt after fdduy of mtit 
but before notice — A.- d’. D. lumt Act, .v. IL] A 
plaintiff is not entitled to a decree in his suit 
unle.ss, by proof or adrni.ssion or default of plead- 
ing', he shows tliat when lie in.stitnteil that suit 
he was entitried to a decree. One A' A, a zemindar, 
sued in a Court of Riivenne to recover an occu- 
pancy-holding' from one /> S, his occupancy- 
tenant, and that tenant’.s trams feree, A S, to 
whom, by a transfer whicli was inoperative under 
s. 9 of Act XII of ISSI, AN, had purported tO' 
makeover his occupaney-iiolding. I’he occupancy- 
tenant died after the suit was fiUid, but before 
he had received noOco of it. and the transferee 
being: in solo pos.s(!ssion of tlie oeemp;incy-hold- 
ing defended the .suit //e.b/, under the above 
circumstances, tliat the ztnnindar'.s suit must fail, 
inasmuch a.s at tlio time wlum it was lh(>d he 
was not entitled to imim'dial.e poss*‘s.'-ion of the 
occupancy-holding. Gui.zau Singh e , Kalyan 
Chand. 

[I- L. R. 15 All. 399 

(2) INTEREST TO SUPPORT' iilGfir. 

2 . — Suit for eaneeUaf ion of eale-deed --- AssiffU’ 
ment of intermit In a suit for cancel lation of a 
sale-deed by the person whose name appeared on 
it as executant, it appeared that the *pPdutiff’s 
interest in the property to which tin* instrument 
related had been aSwsigneil by her to another hy a 
convejance which contained certain laivniants by 
her with regard to the laud.; — //eh/, that the 
plaintiff was not entitled to maintain the suit. 
Iyyapfa V , Ramalaksh.mamma. 

fl. L. R. 13 Mad. 549 

0 . — Malabar law Suit by Junior membt'r.^' of 
a tarwad — Suit of declaration of in valid if y of 
lianomd] The junior memberH of' a MalalmrL//*- 
wad brought a suit against tiudr ka run ran and 
senior anandravan^ and certain pt r.son.s claiming 
under a granted by the fonnor, for a declar- 

ation that the kanom was invalid and for posscH- 
Sion of the land demised with me-nc profits. The 
suit was filed nearly twelve years after the execu- 
tion of the hinoin: — Ueld^ that the suit "whs 
maintainable by the plaintiffs. AnantaN 
Sankaran. 

[I. L. R. 14 Mad. 101 

4:.— Enhancement of rent, mit for^Uiyhf of a 
Hindu widow to sue for euhanoement of' rent as 
representing the estate of the deceased zemindar or 
as g^iardian of a minor son adopted to him hy her.'X 
A Hinaii widow, representing a zeminduri Intercast 
m a melial, sued for the rent upon a rent-paying 
tenure at an enhanced rate. She had, in former 
years, adopted son to her decensed huHbaruh 
ine defendant objected throughout that this son 
(deceased in 1881) having been of full age in 1881 
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RIp-HT OP ^WV-^GOJitinued. 

(2) ^TEREST TO SUPPORT l^mnU-^conolcl. 

when this suit was brought, the widow was not en- 
titled to sue at that time, he having that right : — 
Beld^ that the Courts below had rightly disallowed 
this objection. There was no sufficient evidence 
to show that the adopted son had attained majority 
when this suit was brought, and the plaintiff 
could sue either in her character as widow of the 
deceased or as guardian of the minor adopted son. 
Sttrja Kant Acharya v. Hemanta Kumari. 

[I. L. R. 20 Gale. 498 
L. R. 201. A. 25 

(3) AWARDS. 

5. — Suit on award — ■ Award which cannot he filed 
under s. 52.5, Glvil Procedure Gode.] Where an 
award cannot be filed and a decree obtained upon 
it under Civil Procedure Code, s. 525, a party is 
not precluded from suing upon it. Gopi Reddi 

Mahanandi Reddi. 

[1. L. R.-t5 Mad. 99 

(4) CHARITIES. 

6. — CM Procedure Code {Act XIV of 

ss. 80, 5.89 — Religions endowments-— Removal of 
sajjadanashin — Gonte^itious and non- contentious 
cases.'] Section 5.89 of the Code of Civil Proce- 
dure applies both to contentious and non-conten- 
tious cases. The decision of Best and Weir, JJ., 
in Sudbaya v. Krishna^ I. L. R. 14 Mad. 186, 
approved. The interest required to enable a 
person to sue under that sectioc must be an exist- 
ing one, and nob a mere contingency : the mere 
possibility of an interest or the mere possibility 
of succession to the managership of the proper- 
ties concerning which the suit is brought is not 
sufficient to give a right to sue. The right of 
worship of each worshipper in a Mahomedan 
mosque or religious endowment is an independent 
right wholly irrespective of the right of the other 
worshippers, and therefore, non-compliance by a 
worshipper with the provisions of s. 30 of the Code 
of Civil Procedure does not affect a suit for the 
removal of a trustee of a Mahomedan endowment. 
Jan All V. Ram Nath Mundnl, I. L. R. 8 Calc. 
32 ; Jawahra v. Altbar Husain, I. L, R. 7 All. 
178 ; Lnthfunnissa Ribi v. Nuzirun Bibi, I. L. R. 
11 Calc. 33 ; and Zafaryab Ali v. Bakhtaivar Singh, 
I. L. R. 5 All 497, referred to. Mohiuddin v, 
Sayiduddin alias Nawab Mean. 

[I. L. R. 20 Calc. 810 

7 . — Civil Procedure Code, s. 539 — Removal of 
trustee — Jurisdiction of District Coiirt.] In a 
suit under the Civil Procedure Code, s. 539 in the 
District Court to remove the hereditary trustee 
of a public trust for breach of trust, the District 
Judge held that the suit could not be maintained. 
The plaintiff appealed, and the appeal came on 
before two Judges, who differed in opinion. The 
appeal was thereupon referred under the Civil 
Procedure Code, s. 675, and was heard by a Bench 
of three Judges, including the Judges who first 
heard the appeal i—Held, by Best and Weir, JJ. 
(Muttusami Ayyar, J., dissenting) that the suit 

W, D 


RIGtHT of suit — continued. 

(4) CHARITIES — continued. 

was maintainable under the Civil Procedure Code^ 
s. 539. Narasimlva v. Ayyan, I. L. R. 12 Mad. 
157, considered. Subbayya v. Krishna. 

[I. L. R. 14 Mad. 186 

S.— -Civil Proeedure Gode, 1882. ss. 539, 15 — • 
Public charitable trust— District Court, jurisdic- 
tio7i of.] A church at Palayur and the property 
appertaining to it were in the possession of cer- 
tain of the yogaliars or parishioners, who had been 
elected haikars or church- wardens, but whose 
election had since been superseded in favour of 
three other persons, who now sued to recover 
possession. The plaintiffs were Roman Catholics ; 
and with the three persons above referred to were 
joined as plaintiffs, the Vicar Apostolic, the Vicar 
appointed to the church by him, and two other 
persons representing the Roman Catholic yogakars. 
The defendants were Syro-Chaldean Christians, 
and with the two persons above referred to were 
joined the Ohor Episcopa, the Vicar appointed to 
the church by him, and four persons represent- 
ing the other yokogars. The plaint was framed 
under the Civil Procedure Code, s. 539, and con- 
tained, besides a prayer for possession, prayers for 
declaration that the church, &c., was held on 
trust for worship according to the faith and 
discipline of the Church of Rome, and for in- 
junctions against the defendants. The suit was 
tried by the District Judge in whose Court it 
was instituted, although the defendants pleaded 
to his jurisdiction on the ground that the Civil 
Procedure Code, s. 539, was inapplicable. He 
passed a decree for the plaintiffs, holding that 
the church, &c., was dedicated to the trust above 
stated, although it had been diverted from the 
purpose of that trust for a time : — Held (1) that 
the suit not being one brought by beneficiaries 
against trustees, or for any of the purposes men- 
tioned in the Civil Procedure Code, s. 539, that sec- 
tion the had no application ; (2) that, although the 
suit should, accordingly, have been brought in the 
Subordinate Court, the District Judge had juris- 
diction to try it; (3) that the decree was right, 
on its appearing that the church, &c., had been 
held on the above trust from 1699 to 1882 with a 
doubtful interruption for one year, although the 
original trust may have been different. AUGTTS- 
TINE V. MEDLYCOTT. 

[I. L. R. 15 Mad, 241 

g,^Clvil Procedure Code (Act XIV of 1882), ss. 
639, 622 — Stiit by trustees to eject persons in 
wrongful possession of trust property — District 
Judge, jurisdiction of —Subordinate Judge, j^iris- 
diction of— Superintendence of High Court.] Sec- 
tion 639 of the Code of Civil Procedure (Act XIV 
of 1882) has no application to a suit brought by 
the trustees of a religious endowment to eject 
persons in wrongful possession of the trust pro- 
perty. . The plaintiffs sued, as trustees of f 
temple, to recover certain trust property froi 
defendants, who were alleged to be in wrongf 
possession. The defendants pleaded that tt 
’ were owners of the property in dispute and app] 

31 
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bight of suit— Gontlmied^ 

(4) CSARITIES— 

-fche income thereof for the purposes of the temple : 
they disputed the plaintiffs' title to the manage- 
ment or possession of the same. The Subordinate 
Judge, who tried the case in the first instance, 
held that the defendants were trustees with re- 
spect to the property in their possession, and that 
the suit was one of the nature contemplated by 
s. 639 of the Code of Civil Procedure. He, there- 
fore, returned the plaint for presentation to the 
District Judge. This order was confirmed on ap- 
peal : — Held, that the Subordinate Judge had 
jurisdiction to entertain the suit. Held, also, that 
the High Court had power, under s. 622 of the 
Code Civil Procedure, to interfere in this case, 
the Subordinate Judge having failed to exercise a 
jurisdiction vested in him by law. Held, also, 
that the suit was not one falling under s. 639 
of the Code of Civil Procedure, Vishvanath 
■Govixd V , Rambhat. 

[I. L. R. 15 Bom. 148 

Procedure Gode {Act XIV of 1882), 
s. 639 — Pnllic, charitable and religious trust — 
jproperty set apart for religious and charitable 
uses — Trustee— Rep u'diatio7i of the trust, effect of — 
Persons haring a direct interest in the trust,'] The 
plaintiffs sued as relators, under a. 639 of the Code 
of Civil Procedure (Act XIV of 1882) to have the 
defendants removed from the management of a 
religious endowment, called the “ Chinchvad savas- 
tlianf on the ground that they had mismanaged 
and misappropriated the trust funds in their hands. 
The plaintiffs also prayed for the appointment of 
new trustees, and for the settlement of a new 
scheme of management under the direction of the 
Court. The plaintiffs and defendant were the des- 
cendants of Shri Morya Gosavi, the original founder 
of the sarasthan. Shri Morya Gosavi was a devotee 
of the deity Shri Mangal Murti. He dedicated a 
temple to the deity at , the village of Chinchvad, 
•and established an annachhatra and sadcvoart for 
feeding the poor and the destitute. He buried 
himself alive, and over his tomb a temple was 
built to perpetuate Ms memory. The Raja of Satara 
conferred on bis descendants from time to time 
grants of lands, villages and rarshasans for the 
maintenance of the shrine and of the charities 
connected with it. Votaries of the god Shri Mangal 
Murti visited the shrine in large numbers a^d 
took part in the annual festivals and celebrations 
held in honour of the founder of the saeas- 
than. In course of time the Chiuchvad savasthan 
became one of the most popular sacerdotal insti- 
tutions of the Deccan. In 1744 the Peshwa made 
a tahanama (or award) by which he set apart 
one-half of the savasthan property exclusively for 
religious and charitable purposes, and distributed 
the other half among the descendants of the found- 
er, to provide for their temporal wants. Subse- 
-quently to the date of this award, fresh grants 
Vfere made to the manager of the savasthan l)y the 
t^ing authorities of the day. In 1774 and 1776 A.D. 

new acquisitions were divided on the principle 
adopted,, in Hie Peshwa’s award~one-half being 
reserved exclusively for the savasthan, the other 
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(4) CHARITIES— 

half distributed among the heirs of the grantee. 
In 1874 the defendant 1 succeeded to the office of 
manager and trustee ( f tha savasthan. Within a 
few years after entering upon his office, the defend- 
ant 1 in conjunction with his son, defendant 2, 
incurred heavy debts, mortgaged s<weral villages 
belonging to the savast ha n, and dealt with the 
savasthan income as if it was hia own absolute 
property. The plaintiffs filed the present suit with 
the consent of the Advocate-General in 1883. The 
defendants pleaded [infer alia) that the property 
in suit was not burdened with a public religiou.s 
or charitable trust : that they wore not trustees, 
but owners, of the savasthan ; and that the plain- 
tiffs had not such direct intcresb in the property 
as to entitle them to sue under s. of the 
Code of Civil Procedure. The District d udge, who 
1 tried the case, found that the savasthan was a 
public, religious and charitable institution ; that 
the defendants were trustees iii eliarge of thej 
sa^vasthan property, and that they w*ere guilty of J 
such gross misconduct as to make them unfit to actJ 
as trustees in future. He, therefore, pastsod a de- 
cree, directing the defendants to be removed from 
their office as trustees, appointed a new trustee in 
tbeir place, and framed a scheme for the future 
management of the savasthan : — Ile!d, on the evii 
dence, that the management of the Chinchvad j 
savasthan — consisting of the sacred .shrines at the 
village, of Chinchvad, Moregav, Theur. aiul Sidha- | 
teks with their endowments — constituted a public, | 
religious aud charitable trust within the c<mtem-l 
plation of s. 539 of the Code of Civil Procedure, \ 
Held, also, 1 hat the plaintiffs, being worshippers 
and devotees of the god Shri I^tangul Marti, and 
being also descendants of the original founder 
of the endowment, had a direct interest in the 
trust, entitling them to sue under s. 539 of the 
Code of Civil Procedure. Held, furl-hor, that the 
defendants’ assertion of their right to treat the 
trust property as their private'cstale, aiid to apply 
the trust funds to their private purposes, was Hufii- 
cient to justify their removal from the trusc. llddf 
further, upon the construction of the Penhwods fa- 
hanmia (or award), that it was the intention of 
the governing powmrinl744 A. 1)., that thence- 
forth the Chiuchvad savasthan — consisting of the 
shrines at Chinchvad, Morogav, Tiieur, and Sid- 
hatek — should constitute a public devasthan, aud 
that iu setting apart a moiety of the property for 
the savasthan, the object was to provide a fund 
for the support of the four Bhrines and the ex- 
penses of the customary festivals, as well as of 
VixQ annachhatra established at Chiuchvad. CiUN- 
TAMAN BaJAJI DffiV v, DhOKDO GANKSH DEV. 

[I. L. R. 15 Bom. 012 

\l,—Glvll Procedure Gode, 18B9, s. m)— Public 
charitable trust — Consent of Advocate- General,] 
Two^ out of five trustees appointed by a will to 
administer a public charitable trust brought this 
suit against the remaining three trustees praying 
(x) that the first defendant might be ordered to 
account for a specific sum of money of which it 
was alleged he had committed a breach of trust ; 
(n) that the first defendant might be removed 
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from the ofS.ce of trustee, and some other person 
appointed in his stead ; and (iii) for such other or 
further relief as the nature of the case might re- 
quire. The consent in writing of the Advocate- 
General to the institution of the suit under a. 539 
of the Civil Procedure Code (XIV of 1882) had 
not been obtained ; — Held, that the suit was one 
which fell within the purview of s. 639. and con- 
sequently, in the absence of such consent, was 
not maintainable. Tricumdas Mulji v. Khimji 
VULLABHDAS. 

[I. L. R. 15 Bom. 626 

12. — Gloil Procedure Code, s. 539 — Suit to eject 
‘One clniming to be thejheerofni mnth.'] Three 
disciples of a miith brought a suit, with the con- 
sent of the Advocate-General, under s. 539 of 
the Code of Civil Procedure, alleging that the 
defendant was in possession of the muth, under a 
false claim of title as the successor to the late 
jlicer, and praying that it be declared that he was 
not the duly appointed successor to the late jheer, 
and that an appointment to the vacant office of 
jJieer be made by the Court : — Held, the that Civil 
Procedure Code, s. 539, was inapplicable to the 
suit. Strinivasa Ayyangar V. Strinivasa 
SWAMI. 

[I. L. R. 16 Mad. 81 

\S.—-Glvll Procedure Go'de, s. 539 — Suit to re- 
mooe a mohunt — Trufit for “ Public religious lyur- 
posesG] Two plaintiffs instituted a suit, on behalf 
of themselves and 12 other persons named in a 
schedule to the plaint, against a mohunt of 
an alihra, to have certain alienations of property 
belonging to the idol set aside and the mohunt re- 
moved on the ground that he was wasting the 
idol’s 'property and setting up an adverse title to 
it, and to have another mohunt and trustee of the 
property appointed in his place. The plaintiffs 
alleged that they and the 42 others named in the 
schedule were in the habit of worshipping the 
idol or of contributing to the worship and expen- 
ses of it, hut it was clearly established by the evi- 
dence that any Hindu who chose was at liberty to 
gi'VQ gyuj a or render service and worship, and that 
others than the plaintiffs and the 42 persons named 
in fact did so, and that the plaintiffs and the per- 
sons named were, therefore, not the only persons 
interested in the suit. The suit was one to which 
the provisions of s. 539 of the Code applied, the 
-suit being one based on the existence of a trust 
for public religious purposes and upon a breach 
of that trust and for the appointment of a new 
trustee, and being such should have been dismis- 
sed, nob having been brought iu the District Court 
or with leave of the Collector. Sajedxjr Raja v. 
Baidyanath Deb. 

[I. L. R. 20 Gale. 397 

(5) CONTRACTS OR AGREEMENTS. 

T^. — Act XXVII of s. 5 — Security -hond--^ 

Suit by the heir of the deceased against surety — 
Assignment of seouriUj-bo7idI\ On the issue to 
•defendant 1 of a certificate under Act XXVII 


RIG-HT OF SUIT — continued. 

(5) CONTRACTS OR AGREEMENTS 

of 1860, defendant 2 executed to the District 
Court a security-bond. The plaintiff, who had 
established his right to the monies collected 
under tbe certificate, then brought his suit on the 
security-bond to recover the amount so collected : — 
Held, that the plaintiff not having obtained an 
assignment of the indemnity bond from the Dis- 
trict Court was not entitled to sue the surety. 
Mayan v. Chathappan. 

[I. L. R. 14 Mad. 473 

15. — Assignment of eontraet — Suit by assignee 
of contract for damages for non-delivery — Plea 
that assignment of contract teas a sliain—Shayn 
assignment — Fraud — Right of third arty to gues- 
tlon bona files assignment — Assignment by deed 
— Demand for delivery — Gontraot Act IX f)/1872, 
s. 93.] On the 25bh December 1886, the defend- 
ant contracted to deliver to the plaintiff on the 
26bh May 1887, one hundred bales of cotton at 
Rs. 1 90 per candy. On the 28bh February 1887, the 
plaintiff assigned this conbi-act to one IC, and a 
few days afterwards, viz., on the 7th March 1887, 
he became insolvent. In his schedule there was no 
mention of this contract, or its assignment, or of 
the receipt of any consideration for the assign- 
ment. AT, as the beneficial assignee of the con- 
tract, subsequently called on the defendant to 
give delivery of the goods, and offered payment 
of the price ; but the defendant, who was then 
aware of the plaintiff’s insolvency, refused, on the 
ground that K was not a bo7id fide assignee of the 
contract for value ; and that the assignment was a 
sham, and was not intended to pass the beneficial 
interest iu the contract, A suit was then brought 
against the defendant by X claiming damages for 
breach of the contract. This suit was dismissed, 
on the gronud that the assignment of the con- 
tract was fraudulent. The plaintiff knew of the 
dismissal of X’s suit in 1887, but had never him- 
self made any demand on the defendant for the 
performance of the contract. On the 6th Novem- 
ber 1889, the plaintiff’s petition iu insolvency was 
dismissed for non-prosecution, and on the ISbh 
November 1889, X re-assigned the contract to the 
plaintiff. The plaintiff then sued the defendant 
to recover damages for breach of the contract. 
He contended that his assignment to X, though 
in fraud of the Official Assignee and the creditors 
of the insolvency, was not in fraud of the defend- 
ant, and that by the dismissal of his petition the 
parties, as to their rights and liabilities under the 
contract, had been relegated to the position which 
they occupied prior to the plaintiff’s insolvency:— 
Held, that the plaintiff was not entitled bo recover 
damages from the defendant. There had been 
no demand for delivery by the plaintiff, or on his 
account, as required by s. 93 of the Contract 
Act. K had asked for delivery as beneficial 
owner, but the property had not passed to 
him by the assignment ; and although the de- 
fendant would be bound to recognize an assignee 
who could establish his title of full ownership 
in the contract, he was under no obligation to 
recognize Xwhen, as a fact, the beneficial interest 
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(5) CONTRACTS OR AGREEMENTS— 
in the contract still remained in the plaintiff, 
with whom the defendant had originally contract- 
ed. In England, where there has been an assign- 
ment by deed, the assigned property passes by 
force of the deed, and it cannot be impeached at 
law by the assignor or by third parties other than 
creditors, on the ground of its not being a real 
transaction ; but where the assignment is not by 
deed, the true nature of it as a sham may be 
proved. In India it is in all cases open to third 
parties to show that such was the case. MtJLJI 
Govindji V, Nathubhai Hi each and. 

[I. L. R. 15 Bom. 1 


RiaHT OF SUIT— 

(7) ENDOWMENTS, SUrrS UEDATINO 

ron<‘ludr(l , 

necessary to determine tluKpiostion whether he had 
such right apart from that appointment. Ilrld , 
that assuming he hini such right, tin*, plainiiir, 
since he did not derive title through his prc<iece.s- 
sor in office (the grantor of the would Ijc 

entitled to disaffirm his acts and could maintain 
the suit, The cause of action arose, and the period 
of limitation would tliereforc run not freun the 
date of the lea.'^e, but from tin* date of the accc.s- 
sion of the plaintiff to ills office. Mauomf.d /■. 
Ganapati. 

[I. L, R. 13 Mad. 277 


16. — Assignment of eontr act— Suit hy asAgnee— 
Novation of Gontvaot — Contract AH, s. 02 — Con- 
tract for forward delivery.'] The defendant was 
sued by the plaintiffs as assignees of one S for 
differences on certain contracts of purchase and 
sale of cotton and seeds. The defendant contended 
that the contracts in question were not assignable 
without his consent which had never been asked 
for nor given, and that the plaintiffs could not 
therefore maintain the action: — Held, that the 
objection was a good one. An assignment of a 
contract (as distinguished from a debt or other 
chose in action) to be effectual, must amount to a 
novation, and requires the assent of the other 
party to the contract (s. 62, Contract Act IX of 
1872). The defect, however, was allowed to be 
cured by adding /S as a plaintiff. The legal effect 
of the endorsement and handing over of such con- 
tracts considered. Tod v. LakhxMIDAS Pursho- 
TAMDAS. 

[I. L. R. 16 Bom. 441 
(6) COSTS. 

17. — Costs immrred in jyrosecutvng ease in Cri- 
minal Court — Damages, suit for \ Held that a suit 
will not lie to recover as damages the expenses 
incurred by the plaintiff in prosecuting the defend- 
ant in a Criminal Court, Fazal Imam v. Fazal 
Rasul. 

[I. L. R. 12 All, 166 
Bee Mahomed Ali v. Bay am a. 

[I. L, R. 14 Bom. 100 


(7) ENDOWMENTS, SUITS RELATING TO. 

18 — Act XX of 1863, s. 7 — Madras Regulation 
YIl of 1817, s. \ 2-^Snit hya dharmharta disaffirm- 
ing the acts of Ms predecessor — Suit to sH aside 
lease granted ly former dharmaharta of temple— 
Limitation — Cause of actiond] The plaintiff, who 
had been appointed in 1 886 by the Sub-Collec- 
tor to be dharmarharta oi a Hindu temple, for 
which no committee had been appointed under 
the Religious Endowments Act, s. 7, sued in 1886 
to recover possession of land demised to the defend- 
ant on a perpetual lease in or about 1 856 by a 
previous dharmaharta. who died in 1885 : — Held 
|iat Madras Regulation VII of 1817 having been 
t^etded as regards Hindu temples by Act XX of 
iS^.^the appointment by the Snb-Collector gave 
the plamtiff no right to sue : accordingly, it was 


19. — Adverse possess htj a trustee (f a 
devasoni disaffirm big the act of his yrrdeerssor — 
Ll'mltation.] The trustee of a Malabar dt'rasom, 
who liad .succee<ied to his offic-* in Juiui 188:'., sued 
in 1887 to recover for the devasom poss(*s-*ioa of hind 
which had been demised on fat now by his predecessor 
in February 1881, on the ground that the demise 
was invalid as against the derasom. The deftmd- 
ant had been possession of the land for more, than 
twelve years, falsely asserting the title of hauoiu- 
dar with the permission of the plaintiff’s predoec'’- 
sor in office: — Bedd (1) the suit was not barred 
by limitation ; (2) the plaintiff was entitled to 
maintain the suit for the purpose of recovering 
for the trusts of the devasom property improperly 
alienated by his predecessor. Suppnmmal v, Th* 
Collector of Ta.ujore, I. L. R. 12 Mad. 387, di.stin- 
guished. Vmdai’uiiatti v. Vallabua, 

[I. L. R. 13 Mad. 402 

(8) INSOLVENCY. 

20 — Right of lusidvent or lbs asslgnrr to sue — 
After aegnhuul propertg — OjJielal Assignee— Par- 
ties.] One R became possessed of certain proper- 
ties in 1872 ami 1881. Ill 1SG6 II had prt)s<;nfced 
a petition in insolvency, and a vesting order had 
been duly made. No ffri.al order of diseh.argi^ was 
ever made ; and /f die<i in 1888. The plaintiffs 
sued, as the heirs of R. for their share in the .said 
properties. It was objected (i) that locking to 
the insolvency of R. the plaintiffs had no interest 
in his estate; and (ii) that the Official Assignee, 
as the assignee of the estate and effects of If was 
a necessary party to this mUr. — lleUf that the 
properties in question, coming to R after his 
insolvency, vested in him subject only to the 
right and claim of the Official Assignee, should 
he think fit to assert it, and that the plaintiffs, 
as representatives of R, could maintain the 
action. Hedd, also, that the Official Assignee 
was not a necessary party to the suit, though, in 
case of a decree in plaintiffs’ favour, notice there- 
of should be given to him by the Court. Fatima- 
BiBi V. Fatimabibi. 

[L L. R. 10 Bom. 462 

(9) OBSTRUCTION TO PUBLIC HIGHWAy. 

21. — Suit for declaration of right to use street 
and injunction to remove obstruction — AV giroof of 
special damage.] A gate was erected in a public 
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street (by the permission of the Municipal Coun- 
cil), which obstructed the exercise by the plaintiff 
and the public of their right to resort to and draw 
water from a well. It appeared in evidence, 
although it was not alleged in the plaint, that the 
plaintiff had to use the land between the newly 
erected gate and the well when he repaired his 
house. The plaintiff not having obtained permis- 
sion to sue under the Civil Procedure Code, s. 30, 
eued for a declaration of his right to use the street 
and draw water from the well and for an injunction 
compelling the removal of the gate ; — H('ld, that 
the suit was within the rule precluding private 
actions for public wrongs without special damage 
alleged and proved, and was, accordingly, not 
maintainable. Siddeswara v. Krishna. 

[I. L. R. 14 Mad. 177 

(10) OFFICE OR EMOLUMENT. 

22, — Suit to establish rVght to offerings — Jnris- 
diction of Givil Court-Code of Civil Procedure 
(Act XtV of 1882), ss. 11, PrjAanation'dO.] A suit 
claiming a right to the regular offerings made 
out of the funds of a temple which are of a sub- 
stantial value as emoluments is a suit of a civil 
nature within the meaning of the explanation 
to s. 11 of the Cole of Civil Procedure. Krish- 
nama i\ Krislinasami, I. L. R. 2 Mad. 62. referreil 
to; Narayan Vlthle Parab v. Xrlshuiji Sadashh\ 
I. L. R. 10 Born. 233, distinguished. Kali Kanta 
^URMA V, Gouri Prosad Surma. 

[I. L. R. 17 Calc. 906 

23, — Xarnam, hereditary office of—Pnfranehise' 
vient of endowment — Devolution of land enfran^ 
chlscd.'] The holder of a hereditary oMoe of har- 
iiam had two undivided sons, in favour of one of 
whom he resigned his office. Subsequently a re- 
vision of the village establishment took place, the 
new harnam was removed from the office, and the 
lands, which constituted its endowment having 
been enfranchised by the Inam Commissioner, 
a title-deed in respect of them was issued to him. 
After his death without issue his nephews sued to 
•establish their right to the land : —Ileld, that the 
land passed to the grantee personally and nob to 
.his family, and, consequently, devolved, on his 
death, as private property. The plaintiffs there- 
fore had no right of suit as regarded the property. 

Venkata v. Pama, I. L. R. 8 Mad. 219, followed. 

Venkatarayadu 'y. Venkataramayya. 

* [I. L. R. 15 Mad. 284 

24, — Bight to officiate at a marriage — Yccpnan. 
Hability of —Cause of action for fees— Invasion of 
privileges.'] A village joshl, who is entitled by 
hereditary right to perform religious ceremonies 
at his yaj man's house, can recover his fees if the 
ceremonies are performed, no matter by whom 
they may be performed. Waman Jagannath 
JosHi V. Balaji Kusaji Patil. 

[I. L. R. 14 Bom. 167 
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(11) ORDERS, SUITS TO SET ASIDE. 

25. — Order determining title to money deposited 
in Court — Givil Procedure Code, ss. 272, 278 — • 
283.] A suit will lie to set aside an order such 
as is contemplated by the proviso to s. 272 of 
the Code of Civil Procedure, that is, an order 
determining any question of title or priority as 
between the decree-holder and any other person in 
respect of money in deposit in a Court of Justice. 
The mode of investigation and the nature of the 
order to be made under s. 272, and the extent to 
which such an order is final, are provided for in 
ss. 278—283 of the Code of Civil Procedure. 
Tikum Singh v. Shbo Ram Singh. 

[I. L. R. 19 Calc. 286 

(12) SALE FOR ARREARS OF REVENUE. 

26. — Payment of Government revemie by morU 
gagees in possession to save the property — Payment 
of morty age-money into Court by mortgagors and 
relinguishment of possession by mortgagees — Subse- 
quent suit by mortgagees to recover the Government 
revenue paid by them by sale of the mortgaged 
property — Act IV of 1882 {Transfer of Property 
Act), s. 83.] The plaintiffs were mortgagees in 
possession of certain shares in a village under a 
mortgage which, as to the principal amount ad- 
vanced, was a simple mortgage, as to the interest, 
a usufructuary mortgage The mortgagees, to 
save the property from sale, paid up certain arrears 
of Government revenue. Subsequently the defend- 
ant, who was the representative of the mort- 
gagors, under s. 83 of the Transfer of Property 
Act paid the original sum due under the 
mortgage into Court. The mortgagees with- 
drew the money so paid in and deposited the 
mortgage-deed in Court. The mortgagees then, 
after relinquishing possession of the mortgaged 
property, sued to recover the money which they 
had paid as Government revenue by sale of the 
mortgaged property : — Held that, though the mort- 
gagees might originally have treated the amount 
paid by them as Government revenue as part of 
the mortgage-money, they did not by such payment 
obtain a lien independently of their position as 
mortgagees, and when once they had abandoned 
their lien on the mortgaged property by accepting 
the money paid into Court by the mortgagors and 
by relinquishing possession of the mortgaged pro- 
perty, they could not afterwards revive it ; and 
their suit, which was for realisation of the Govern- 
ment revenue paid by them by sale of the mort- 
gaged property, must fail. SemUe, a mortgagee, 
who had given up his lien under circumstances 
similar to those above described, might bring a 
simple money-suit to recover money paid by him 
to save the property from sale in execution for 
arrears of Government revenue. Klnu Ram Das 
V. Mozaffer Husain Shaha, I. L. R. 11 Calc. 809 ; 
Laehman Singh v. Salig Ram, I. L. R. 8 All. 384 ; 
Achut Ramehayidra Pai v. Hai'i Xamti, I. L. R. 
11 Bom. 313 ; Girdhar Lai v. Bliola Nath, I. L. R. 
10 All. 611 ; Parsotam Das v. Jaijit Singh, Weekly 
Notes, 1890, p. 90; Nllika Mai v. Sulaiman Shaikh 
Gardner, I. L. R. 2 All. 193 ; Kristo Mohinee Dossee 
V. Kaliprosono Ghose, I, L. R. 8 Calc. 402, and 
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conchided. 

Engender clmnder GlioseY, Katiiinee Dtmee, 11 Moo. 

I. A. 241, referred to. Anandi Kam DuR Ha JAP 
Ali Beg-am. 

fl. L. R. 13 AIL 195 

(13) SALE IN EXECUTION OF UEOBEE. 

27,— Distrihitio7i of ggroeceds of execution-sale— 
Sale in exeevtion of decree enforcing mood gage— 
Po'ioo'itoj of onoo't gages— Act IV of 1882 {Transfer 
of Po'opeodoj Act), s, 80.] A mortga^^ed cert>an 
property to B, in July 1871, to G in March 1877, 
and again to B in November 1877. B obtained a 
decree directing the sale of the property in satis- 
faction of Ms two mortgages, and it was sold 
accordingly. Subsequent to the sale, C obtained 
a similar decree upon his mortgage, and having 
unsuccessfully applied in his own suit to have 
his decree satisfied out of the sale-procee<is after 
payment of B's first mortgage of July 1874, 
brought a suit under the last paragraph but one 
of 8. 295 of the Civil Procedure Code to recover 
the amount received by B in respect of B's mort- 
gage of November 1877 : — Held,^ that to read the 
words ‘‘an incumbrance” in s. 295, proviso (c) 
of the Civil Procedure Code as “ an incumbrance 
or incumbrances,” so as to give priority to 
mortgage of November 1877, over G's earlier 
mortgage of March 1877, would be to defeat the 
intention of the Legislature as expre.ssed in that 
section and also in s. 80 of the Transfer of 
Property Act, and that G was entitled to maintain 
the suit. Mitthu Lal r. Kishan Lal.- 

[I. L. R. 12 All. 546 

RIG-HT OP WAY. 

See Pbescription— Easements— Right 
OF Wat. 

[I. L. R. 14 All. 185 
[I. L. R. 17 Bom. 745 

1. — Go'aoit of land to huild dwelling -house — 
Iriplied oiglit to huild privy— Waoj of 'necessity for 
sweepers— Gasteporejudices — Modification of Etigllsh 
law.'] A plot of land in the centre of the defend- 
ant’s oart was granted to plaintiff’s predecessor 
in title on tenure, to build a dwelling 
upon. A hut was accordingly built thereon. No 
privy was built with or attached to the hub, the 
occupants of the hub using the oao't, or neigh- 
bouring oao'ts^ for natural purposes. The plaintiff 
bought the hut, knocked it down, and proceeded 
to build a substantial dwelling with a privy on 
the site of the old hut. Defendant denied his 
right to build a privy, or to have any right of 
way for sweepers to the said privy when built ; 
Sdd^ that the suitable enjoyment of the hut 
when it was originally built, implied the use of 
a privy, whenever the occupants of the hut 
should think fit to build one ; and that, therefore 
the plaintiff was entitled to build a privy, and 
consequently also to a way of necessity for a 


RIGHT OF ‘WA.Y—contlnurd, ^ 

sw^eepcr to have access to the privy when Uuilt. 
The occupants of the old lint had been allowed, 
as a way of necessity, and had always used as a 
means of access to that portion of the site of 
the old hut on which the new privy was now 
being built, a path which went in a straight line 
from the gate in tlic outer wall of the euri to 
the front door of the hut, and thence, skirting 
the hut, to the site of the new priv^u The plain- 
tiff now claimed a wright of way for his sweeper 
in a direct line from the outer gate to the new 
privy, thus avoiding the front entrance of the 
house. Ilchl^ that, having regard to the class of 
persons who had lived in t)ie old hut (who were 
of low caste), there could have arisen, up to the 
present time, no reasonable necessity for two ways 
to the site in question, and, therefore, the plaiu- 
tifle was limited to the old way enjoyed by 
his predecessor in title, (fun'c — Whether, if 
the lessees had been persons l)olonging to one of 
the higher castes, it w'ould not be right to take 
into consideration the prejudice (tntertained by 
members of such castes ag^u^^t being brought 
into close proximity with persoms following the 
occupation of a sweejier, and. if iiect'ssary, to 
modify the general principle of English law, 
which lays down tluit a grantee is only entitled 
to one way of necos.sity. Esueai c. Damodar 
ISHVARDAS. 

[I. L. R, 16 Bom, 552 

2 . — Place dedicated hg oocner of land for conre- 
oiienee, of occupiers of adjoining houses — User of 
.soieh open space — Govenant or grant presumed — 
Eu sen lent — Pnhllc land — Enc roaclment — Inj u ne- 
tion.] The plaintiff and defendant occupied 
houses situated in the same lane and opposite 
each other, fllose to both houses was an open 
space in which a cross hud stood. The plaintiff 
alleged that the said vacant space was originally 
intended for, and ha<l always been used by the 
occupan’s of his house and the residents in the 
lane in common for, the piirposc.s of rt^creatiou, 
save where the cross stood. The cross had been 
for many years visited by Christian worsliippers 
who prayed and worshipped there. The plaintiff 
also alleged that, in addition to the general use 
of the open space, he and his predec.essors in 
title and the occupants of his s(dd house had 
for more than twenty years used the open space 
as a footway and a way for carriagCB and other 
vehicles to approach tlie said house and to stand 
and be able to turn there. He complainoil that the 
defendant had wrongfully removed the cross, and 
enclosed the greater portion of the said open 
space, and he prayed for a declaration that ho and 
the occupants of his house were entitled to the use 
of the said space for purposes of recreation, and as 
a footway and carriageway and for ati in j auction. 
The defendant pleaded thtit the whole of the 
open space formerly belonged to a Portuguese re- 
ligious confraternity who were the firendars of 
both his property and the plaintiff’s ; that this 
confraternity had permitted the cross to bo erect- 
ed on the land, at which the reHidents of the houses 
of the plaintiff and defendant and other adjacent 
houses who were then Portuguese used to assemble 
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and Vorahip ; that the Porfcug-uese having^ left the 
locality the cross was removed, and the part of the 
open space which had been enclosed by the defend- 
ant had been sold to him by the confraternity in 
1887. He denied the use of the space alleged by 
the plaintiff: — Held, that the evidence was not 
sufficient to establish that the land in dispute had 
been dedicated to the public, but that, on the 
evidence, the Court was justified in presuming 
and ought to presume a covenant on the part 
of fazendarl ot the oant'to keep the 

lane, including the upper end of it, open for the 
use of the owners of the houses abutting upon it. 
Such a covenant should be presumed equally in the 
case of a landowner giving land for building pur- 
poses to faze u da?' i tenants in a perpetual teuure 
at a fixed rent, and in the case of a owner selling 
land out and out for bnilding purposes. Ranchor- 
DAS Amthabhai V . Maneklal G-ordhandas. 

[I. L. R. 17 Bom. 648 

3 . — Jdasement of necessity — Ease?)ients Act ( V of 
1SS2) — Act 1 of 1872, s, 114, Illustration {g) — 
Presnm.ptlo?i agahist ’plahitlfffrom fidnre to pro- 
duce Ills title-deeds ] The plaintiffs were owners 
of an hotel, and the defendant of certain adjacent 
property. The two properties had at one time 
been united, and at that time the manager of the 
hotel on behalf of the owner used to obtain water 
for the purposes of the hotel from a certain spring 
by means of a road which ran over land which 
subsequently became the defendant's. There was 
another but sinailer and much less convenient 
path from the hotel to the spring. The plaiutifics 
became owners of their portion of the property in 
1886, and the defendant of his portion in 1888. 
The plaintiffs continued to use the above-mention- 
ed road through the defendant’s property for the 
purpose of getting water from the hotel until 
1889, when the defendant refused to permit them 
any longer to use the road. The plaintiffs accord- 
ingly sued the defendant for a declaration of their 
right of way over the said road; but refused to 
put in evidence the deed under which they became 
owners of the hotel property upon these 

facts, that the plaintiffs were not entitled to any 
right of way over the land in question. Owing 
to the non-production by the plaintiffs of their 
title-deed, it must be presumed as against them 
that the evidence afforded thereby would be un> 
favourable to their claim, and no right of way in 
favour of the plaintiffs could be shown to arise 
otherwise, either as an easement of necessity or as 
an easement the intention to grant which might 

inferred. Charu, Surnohar v, Dohouri Ghunder 
Thahoor, 1, L. R. 8 Calc. 956, considered. Majroop 
K'uar V. Adul Hossein, I. L. R. 6 Calc. 394 ; L. R. 
7 I. A. 240 ; IGiy v. Oxley, L. R. 10 Q. B. 360 ; 
P olden V. Bastardy L. R. 1 Q. B. 156 ; Worthington 
v. Gwison, 29 L. 0. Q, B. 116 ; Hinclicliffe v. Earl 
of Ei/moul, 5 Bing. N. C, 25 ; Morris v. Edgmgton, 
3 Taunt 24; Barksliire y. Gruhl), L. R. 18 Oh. H. 
616; and Bayley v. G. W. B. Go., L. R. 26 Ch. B. 
434, referred to, Wutzler v. Sharpe. 

[I. L. .R. 15 All. 270 
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I RIGHT TO BEGIlSr. 

I See Onus Probandi— -Possession ani> 

Proof of Title. 

[I. L. R. 18 Calc. 201 

— Reference to JSlgli Court by Presidency Magis- 
trate — Onus probandi — Practice — Grwiinal Proce- 
dure Code (Act X of 1882), s 432.] In a reference 
by a Presidency Magistrate to the High Court as- 
to whether, on the facts stated, any offence has 
been committed by an accused person, it lies on 
the prosecution to make out that an offence has 
been committed, and under the circumstances the 
prosecution must begin. Queen- Empress v, 
Haradhan alias Rakhal Dass Ghosh. 

[I. L. R. 19 Calc. 380 

RIGHT TO USE OF WATER. 

— Irrigation channels — Power of Golleotor to regu- 
late ivater-supply.] In a suit between ryots holding 
lands under Government, in which the Collector 
of the district was joined as second defendant, it 
appeared that the first defendant, in pursuance of 
an order of the 6ub-OoUector, made on a petition 
preferred by him, had opened a new irrigation 
channel, thereby materially diminishing the sup- 
ply of water necessary for the cultivation of the 
plaintiff’s land and causing damage to him. The 
lower Court passed a decree for damayres and 
issued an injunction directing that the channel 
be closed : -Held, that the order of the Sub-Col- 
lector was in excess of his powers. Ramachndra 

V. HaRA YANAS AMI. 

[I. L. R. 16 Mad. 333 

RIOTING. 

See Culpable Homicide. 

[I. L. R. 18 Calc. 48dr 

See Dacoitt. 

[I. L. R. 15 All. 299 

See Sentence— Cumulative Sentences. 

[I. L. R. 19 Oalo. 105- 

[I. L. R. 17 Bom. 260' 

, Counter charges of— 

See Criminal Proceedings. 

[I. L. R. 20 Calc. 537 

1. — Penial Code, ss. 24, 147, 391 — Ducoity — • 
Want of dishonest intention.'} Where several 
Hindus acting in concert forcibly removed an ox 
and two cows from the possession of a Mahome- 
dan not for the purpose of causing ‘‘ wrongful 
gain ” to themselves or “wrongful loss” to the 
owner of the cattle, but for the purpose of pre- 
ventin-cT the killing of the cows : — Held, that they 
could not properly be convicted of dacoifcy, but 
only of riot. Queen-Empress r. Raghunath 
Rai. 

[I. L. R. 15 All. 22 

2. — Rights of true owners agaOist person in 
wrongful possession — Affray, evidence as to nature 
of.} When a party is in possession of land for 
four or five days, though it may be in wrongful 
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^lOT^l^Gr—ooncluded. 

possession, auotlier party, although claimiug to 
be the rightful owner, is not entitled to go in 
force to turn him out, much less is he entitled to 
take armed men with him for* that purpose. In 
an affray specific evidence as to the acts of each 
fighter cannot he expected, but only general evi- 
dence as to the accused taking part in it, and 
persons who, as in this case, punted the boats on 
which the fight took place, and in whose interests 
the fight on the boats took place, were held to be 
just as blameworthy as the men who struck the 
blows, Moher Sheikh v, Queek-Empress, 

ri. L. K. 21 Calc. 392 

3. — Right of private defence — Penial Code^ s. 146 
—• Unlawful disto'aint,'] A landlord who had not 
tendered to his tenant such a pottah as the latter 
was bound to accept under the Madras Rent 
Recovery Act, distrained his cattle for arrears of 
rent, the assistance of the Police having been 
procured for the purpose. The tenant, with the 
assistance of eleven other persons, forcibly ob- 
structed the removal of the cattle which had 
already been actually seized and driven for some 
yards. They were charged with the offence of 
rioting and convicted : — Uield, that there was no 
right of private defence of property, and that 
the conviction was right. Queen-Empress r 
Ramayya. 

[I, L. R. 13 Mad. 148 

4. — Penal Code, s, 154 — Liability of owner or 
OGcnpier of land on which an unlawful assemUy ?,v 
held.] It is not necessary, in order to render the 
owner of land on which a riot takes place crimi- 
nally liable, that he should be aware of the like- 
iihood of such an occurrence. That his harinda 
should have taken an active part in the riot is 
sufficient to warrant the conviction of the owner, 
under s. 154 of the Penal Code. Queen-Empress 
V . Payag Singh, 

[I. L. R. 12 All. 550 

RIVER. 

, Change in course of— 

Bee Accretion. 

[I. L. R. 13 Mad. 369 

Bee Fishery, Right of. 

[I, L, R. 17 Calc. 963 
, Obstructions in— 

Bee Nuisance— Public Nuisance un- 
der Penal Code. 

[I. L, R. 20 Calc. 685 

ROAD. 

Bee Public Highway. 

ROAD OESS, SALE FOR ARREARS OP. 

Bee Sale for Arrears op Revenue— 
Setting aside Sale — Irregu- 
larity. 


ROAD CESS ACT (BENGAL ACT IX OF 
1880). , ^ 

, s. 47. 

Bee A P P E A L — A CTS — B E N G A L Ten A NCY 
Act. 

[I. L. R. 20 Calc. 254 

ROBBERY. 

Sec Evidence— Cri.m INAL Cases — Con- 
sideration op AND Mode op 
Dealing with Evide.nce. 

[I. L. R. 13 Mad. 426 

RULES OF HIGH COURT, BOMBAY. 
, Rule I under s. 2S7 of Civil Pro- 
cedure Code. 

See Executio.n oe Dkuhee -Applica- 
tion roR Execution and Power 
or Court. 

[I. L. H. 14 Bom, 369 

, Rule of Court No. 64. 

See \ViTHi)RAW’'AL OK Suit. 

[I. L. R. 15 Bom. 160 

, Rule No. 183, 

See Execution ok Decree— Mode of 
Execution -Uoht.s. 

[I. L. K. 17 Bom. 514 

,Rule No. lSS-~- Co^^te^Oeder for pay- 

went to the attorney of ta.ml rente ayainnt heir or 
repreeentatire of client'^ AtfA>rneya ml elient^Cloll 
Procedure Code, Oh, XIX,] Buie I8;j of the High 
Court Rules provides that an attorney, when he 
has taxed his bill or costs against his oliout, may 
obtain an order in Chambers for payment of the 
sum allowed on taxation, and such onler may be 
executed under Ch. XIX of tlie Code of Civil Pro- 
cedure ■.’-’Held, that the. heirs or representatives 
of the client are not included in the words of this 
rule, and the attorney's claim cannot, under it, 
be enforced against them. AssUR PuRSHOTAM 
V, Ruttonbai. 

[I, L. R. 10 Bom. 152 

In EE Premji Trikumdas. 

[I. L. R, 17 Bom. 514 

RULES OF HIGH COURT, CALCUTTA. 
See Practice — Civil Oases — P a p E R 
Books. 

[I. L. R. 17 Calc. 289 

, Rule No. 697. 

See Practice— Civil Cases— Letters 
OP Adminlstration. 

[I, L. R. 20 Calc. 879 

RULES MADE UNDER ACTS. 

, Act XXIV of 1839, Rules 18 and 20 

of Agency Rules under. 

See Revision— Civil Cases — General 
Cases. 


[1. li. R. 18 Calc. 125 


[I. L. B. 16 Mad. 229 
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JRULES MADE UNDEK AGTS—eontirmed, 

i-, Act XI of 1846— Rule 44 of Rules 

made under s, 3. 

See Appeal in Criminal Cases— Acts— 
Act XI OF 1846. 

[I. L. R. 15 Bom. 505 

, Act V of IS^G—Grovernment of India, 

Notification 173 of 14th March 
1889. 

Sec Beformatory Schools Act, s. 22. 

[L L. R. 15 All. 208 

, Court-Fees Act. 

See Court-Fees Act, s. 20. 

[I. L. R. 17 Calc. 281 

Criminal Procedure Code, s. 16. 

See Bench of Magistrates. 

[I. L. R.’16 Mad. 410 

[I. L. R, 20 Calc. 870 

, Stamp Act (I of 1879). 

See Stamp Act, s. 3, cl. 10. 

[I. L. R. 14 Mad. 32 
[I. L. R. 13 All. 66 

[I. L. R. 18 Calc. 39 

See Stamp Act, s. 61. 

[I. L. R. 18 Calc. 39 

1.— Civil Procedure Code^ 1882, s, -Civil 
Procedure Code Auiemlmeut Act {VII of 1888), 
.s\ 30 — Rides framed hy the Local 0-overnmeut 
under s. 320 of Act XIV of 1882 as amended I if 
s. 30 of Act VII of 1888, cfect of— Sale -in 
execidlon of decree— Confirmation of sale — Collec- 
2}Oioer to confirm or set aside a sale.'] The 
rules framed by the Local Goveruruent iu 1890 in 
exercise of the powers conferred by s. 320 of the 
Code of Civil Procedure, as amended by s. 30 of 
Act VII of 1888, are not retro.spective iu their 
operation so as to give the Collector the power to 
confirm a sale held before the date of issue of the 
rules. Nor do the rules authorize the Collector to 
set aside a sale. On 27th July 1889, the property 
in dispute was sold by the Collector in execution 
of a decree which was referred to him under 
s. 320 of the Code of Civil Procedure (Act XIV of 
1882). On 23rd September 1889, the-Collecfeor set 
aside the sale, on the ground that the auction- 
purchaser had purchased the property for, and 
on behalf of, the decree-holder- Thereupon the 
auction-purchaser applied to the Court which had 
passed the decree, complaining of the Collector’s 
proceeding, and praying for a confirmation of the 
sale. The Court asked the Collector to return the 
record of the case, but this he refused to do, on 
the ground that, he had extended the time given 
by the decree to the judgment-debtor to redeem. 
In January 1890, the Local Government framed 
mew rules in exercise of the powers conferred by 
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s. 320 of the Code of Civil Procedure as amended 
by s. 30 of Act VII of 1888. One of these rules 
empowered the Collector to confirm a sale held in 
execution of a decree transferred to him. In 
April 1890, the auction-purchaser again applied 
to the Court for a confirmation of the sale. This 
application was rejected, on the ground that 
under the new rules framed by Government the 
Collector alone had the power to confirm the sale : — 
Hcld^ that the rules in question had no applica- 
tion to the present case, the sale having been held 
before the rules were promulgated. The Civil 
Court was, therefore, competent to confirm the 
sale. Held, further, that even if the rules did 
apply, they did not empower the Collector to set 
aside the sale, or extend the time given by the 
decree to the judgment-debtor to redeem. Gan- 
PATRAM MOTIRAM V. ADAMJI. 

[I. L. R. 15 Bom. 322 
SeeJ^M Amthi v. Madhav Manor. 

[I. L. R. 15 Bom. 694?i 

Z,— Civil Procedure Code. s. 320 -Transmlssio 
of decree to Collector for execution — Power of Local 
Gorernment to make rules for reg nlating ^procedure 
of Collector ~ Rule 2)7 oviding for apgoeal from Collec- 
tor to Commissioner — Rule No. 17, el XIX of \2th 
November 1883, validity of — Act 107/ 1888 {Civil 
Procedure Code Amendment Act), s. 30 — Act XIX 
of 1873 (AO- IF. P. Land Revenue s. 243.] 

The authority conferred upon the Local Govern- 
ment by s. 320 of the Civil Procedure Code prior 
to the amendment of that section by s. 30 of the 
Civil Procedure Code Amendment Act (VII of 
1SS8), to make rules for regulating the procedure 
of the Collector in executing decrees transmitted 
to him, included power to make a rule providing 
for an appeal from the Collector's orders. Clause 
XIX of Rule 17 which was added to the Rules 
(No 671 of 30bh August 1880) published in the 
N.-W. P. and Oudh Gazette of the 14th September 
1880, by a notification in the Gazette of the 17th 
November 1883, and which made the order of a 
Collector confirming a sale appealable to the Com- 
missioner of the Division, was therefore not 
vires of the Local Government. Madho Prasad v. 
Ilanasa Kuar, I. L. R. 5 All. 314, referred to. 
Section 243 of the N.-W. P. Land Revenue Act 
(XIX of 1873) does not apply to such orders passed 
by a Collector. Takaddus Fatima v. Baldeo 
Das. 

[I. L. R. 12 AIL 564 

RYOT. 

See Bengal Tenancy Act, s. .5. 

[I. L. R. 21 Calc. 129 

, Non-occupancy— 

See Bengal Tenancy Act, s. 3. 

I. L. R. 17 Calc. 45 

See Bengal Tenancy Act, s. 5. 

[I. L. R. 20 Calc. 70S 
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SALE FOR ARREARS OF RENT. Col, 

1. Dighta and Liabilities of Purchasers 979 


2, Surplus-Proceeds of Sale 981 

3. Setting aside Sale 981 

{a) Irregularity 981 

(Jj) Other grounds 983 


See Bengal Tenancy Act, s. 13. 

[I. L. R. 18 Calc. 360 

See Bengal Tenancy Act, s. 173. 

[I. L. R. 21 Calc. 554 

See Bengal Tenancy Act, s. 17L 

[I. L. R. IS Calc. 231, 255, 481 

Bee Civil Proceduee Code, s. 211— 
Questions in Execution of 
Decree. 

[I. L. R. 17 calc. 769 

[I. L. R, 19 Calc. 341 

See Execution op Decree — Decrees 
UNDER Rent Law. 

[I. L. R. 17 Calc. 301 

See Landlord and Tenant— Transfer 
BY Tenant. 

[I. L. R. 14 Bom. 384 

See Limitation Act, 1877, Art. Ill— 
Adverse • Possession. 

[I. L. R. 19 Calc. 787 

See Cases under Madras Rent Re- 
covery Act. 

See Trespass. 

ri. L. R. 19 Calc. 267 

(1) RIGHTS AND LIABILITIES OP 
PURCHASERS. 

1. — Priority of meet io)i’'purelhasers~ Sale set asid 
ly an ex-^arte decree and aftenoards confirmed — 
]S'otice,'\ The plaintiff and the defendant pur- 
chased the same tenure at successive sales, held 
in execution of two decrees under the provisions 
of s. o9 of Act VIII of 1869, for arrears of rent 
due in respect of different periods. Defendants 
sale was first in point of time, but was set aside on 
the judgment-debtor obtaining an ex-yarto decree 
against the defendant. The suit was, however, 
restored and ultimately dismissed, aud the defend- 
ant’s purchase remained undisturbed. In the 
meantime, however, after the ex-'parte decree, 
hut before the dismissal of that suit, the tenure 
had been again sold for further arrears of rent, 
which had accrued before the defendant’s pur- 
chase and was bought by the plaintiff; — Held, 
that the defendant’s title must px^evail, being 
prior in point of time, and that the defendant 
was under no obligation to discharge the arrears 
of rent for which the second decree was obtained, 
or to give notice of his purchase to the plaintiff. 
Bam Csunder Sadhu Khan x. Samir Gazi. 

[I. L. R. 20 Calc. 25 


SALE FOR ARREARS OF RENT-.^/oifA 
(1) RIGHTS AND LIABILITIES OR 
PURCHASERS— 

2. — Fatal tenure, mleof — Iteylstratl,)/^ In :emht- 

dar's sevishta — Rhjhtt^of zeiinadtu' — Uetju- 
latlon VITI of 1819, .vv, T< /uuiey Act 

{VIII /)/l8Sr>), .V. 13.] A patni taluk was sold in 
execution of a decree, but the auetiou- purchaser, 
although he obtained posscHsioJU did not get him- 
self registered in the zemindar's ur risktu, lu a 
suit by the.zexnindar against the former holder of 
the patni for rent due for a period previous to 
the sale, held, that the suit lay against him, 
and that the right.s of the zemindar were not 
affected by the uxisUjnce of the remedy provided 
by s. 7 of Bengal Ilcgulation VJIl of 1819. LukhA 
narain Mlttcr v. Kketter I^al Shnjh Roy, 13 B. L. R, 
140, referred to. Surkndronath Pal Chow- 
DHRY r. TINCOWKI DaSI. 

[1. L. R. 20 Calc. 247 

3 . — LuthllUy of (iU('tlon’pu}'oh'i:<> rj'.ir (U'lua ru of 
rent prior to purtdiase — IhutjuJ Tunauetj . 1 ,’/ ( 17 // 
of 188.7}, .v.v. 05 and' 10>9, e/. r — Ruai , isuA jo}\\ 
The plaiutiffd smsl the lir.st five defendants for 
arrears of rent due in respect of a certain tenure, 
and obtained n decree on the lt)th of April 1H88. 
In execution of that decree the Unxure was sohl 
on the 8bh April 1891, the defendants <5, 7, and 8 
being the auction-purchasers. On the 18th of 
April 1891 the plaintiffs sued all eight <hffend- 
ants for the arrears of rent which had be,coimi duo 
between the Ifith .April 1888 and the 8th April 
1891 ; — IRld, that the auction-purchasers (tlefeud- 
ants G, 7 aixd 8) were not liable, the Jtrrears of 
rent sued for having become dii*', prior t- > thtdr 
purchase. Paez Raiiaman r. Ram.sicuh Ba.jpai. 

[I L. R. 21 Calo. 169 

4 . — Sale on basis of decree on eomin'cmlsr^ Auc’^ 
tlon-purchaser, title of — Liability of perehaser 
for rent acenutiy due a fter his pnreha u:, bn* before 
confirm-'ition of sale — Rtfeet of com aranlsf' as 
against pnrehaser-— Rent, aeerual of Heuya! Ten- 
aney Act, s. 53.] A tenant, when sued for ai-- 
rears of rent of a Jote com promised liio case by 
executing a solehnauui agreeing to pay rent at 
13 annas per blgha on 4,3{)o hiyhas, SubBt;quenfe- 
ly the jote was sold, in execution of a d.ecree 
passed on the ba.sis of the solehnama, ami was 
purchased by the defouiaut on the. 20th Alarch 
1889, the sale being confirmel on tlie 7rdx Aug'ust 
1889. In a suit iustifcut'id by the landlord against 
the auction-purchaser for arrears of rent for the 
whole year 129G (13th April 1889 to 12th April 
1890), held, that the purchaser was liable Lu* the 
whole instalment of rent accrued <iuo after thy 
date of hia purchase, but before the confirmation 
of the sale, notwithstanding that his title was 
not perfected until the latter date. Rent is to be 
regarded not as accruing from day ti> day, but as 
falling due only at stated time.s according to the 
contract of tenancy or, in the absence of any con- 
tract, according to the general law laid down in 
s. 53 of the Bengal Tenancy Act : — Held, also, 
that he was liable for rent under the tonus of the 
solehnama irrespective of any question as to 
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SALE FOR ARREARS OP RENT —Gontd, 

• (1) RIGHTS AND LIABILITIES OF 
PURCHASERS — Goncluded. 

“whether the quantity of land there mentioned 
was correct or not. Satyendra Nath Thakur 
r. Nilkantha Singh a, 

[I. L. R. 21 Calc. 383 

(2) SURPLUS-PROCEEDS OF SALE. 

5. — Sale of ]3atni — Mortgaffe seeairitTj, Gonversion 
of — Suo’phis sale-po'oceeds, charge of mortgagee 
^ig)on—Tranfer of Property (i Fo/ 1882), 

78. J A gjatni taluli having* been sold for arrears 
of rent under Regulation VIII of 1819, the 
surplus sale-proceeds held in deposit in the Collec- 
torate were drawn out at intervals by the holders 
of money decrees against the patiiidars. The 
plaintiff, who held a mortgage of the tahik, sued 
to recover from these decree-holders the amount 
of his unsatisfied claim. Two of the defendants 
pleaded that, over and above the amount taken 
by them, there remained in deposit sufficient 
money to satisfy the plaintiff, and that the other 
unsecured creditors who had drawn out this 
balance should alone he held liable . — Held, that 
the surplus sale-proceeds were to be regarded as 
the shape into which the plaintiff s security was 
converted, and as before such conversion the 
security could nob be split up into parts, the 
plaintiff was entitled to realise the balance due 
to him out of the whole of the surplus, as other- 
wise his security would be diminished. Gosto 
Behary Pyne r. Shib Nath Dutt. 

[I. L. R. 20 Calc. 241 

(3) SETTING ASIDE SALE. 

(a) Irregularity. 

6. — Bengal BcgnlaUon VIII of 1819, s. 8 — 
Service and gmhlication of notice of sale — Irregn- 
larities in preliminaries to sale — Petithm for sale 
— Certificate of jMunsif when service is sivoim to 
before him—Porm of notice of sale in mid-year 
sales for six months’ arrears. 2 All the require- 
ments in cl. 2, s. 8 of Regulation VIII of 1819 
must imported into cl. 3 of that section onuta- 
tis mutandis. Where, therefore, the zemindar is 
proceeding under cl. 3 to obtain a mid-year sale 
tor six months’ arrears of rent, the service of 
notice of sale is a condition precedent to the sale 
being held. Such notice must show, as provided 
by that clause, that the sale may be prevented by 

• payment of the whole of the balance due, or of 
three fourths of such balance. In such a case a 
notice, which stated that the sale would take place 
unless the whole of the balance was paid, as if the 
zemindar was proceeding under cl. 2 for the whole 
year’s arrears, was held to be a bad notice, and a 
non-compliance with a substantial requirement of 
the Regulation such as to justify the reversal of 
the sale. The publication of the petition to the 
Collector containing a specification of the balance 
of rent due, by sticking it up in some conspicuous 
part of the hitcher I as required by cl. 2, s. 8 of 
the Regulation, is not a substantial portion of 
the process to be observed by the zemindar pre- 
vious to a sale for arrears of rent ; non-compli- 
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(3) SETTING ASIDE ^MlE-eo7itmucd. 

(<^) Irregularity— 

ance with that provision, therefore, is not a 
ground for setting aside the sale. For the same- 
reason the non-presentation of the petition on the 
precise day (1st Kartick). specified in cl. 3, s. 8, 
affords no ground for setting aside the sale. The 
presentation of the petition on the 2nd Kartick, 
when the 1st was a Sunday, was held to be a 
sufficient compliance with the section. The words- 
*• certificate to wffiich effect” in the portion of cl. 
2, s. 8, relating to the procedure in case of refus- 
al by the village people to attest the publication 
of the notice of sale, mean a certificate to the 
effect that the peon did come before the Mun- 
sif or Police-officer, as the case may be, and did 
make voluntary oath as to the service of the no- 
tice. Where the peon, after serving the notice, 
made an affidavit as to the mode of service, and 
took the affidavit before the Mnnsif, to whom it 
was read and who then signed ib, there was held 
to be a sufficient certificate to satisfy the require- 
ments of the section. Ahsanulla Khan Baha- 
DOOR V , Hurri Churn Mozoomdar. 

[I. L. R. 17 Gale. 474- 

Held by the Privy Council affirming this deci- 
sion ; — The power of sale given to the zemindar by 
Regulation VIII of 1819, upon default in payment 
of the rent by o^patnldar, is only exercisable sub- 
ject to a condition as to notice to the defaulter. To 
bring into operation the provisions of cl. 3 of s. 8, 
relating to a mid-year sale, the serving a notice, 
according to that section, intimating to the/;^^^/^^- 
that payment of three- fourths of the balance 
due will prevent a sale, is a condition precedent 
to the sale. A notice relating to a mid -year sale 
was held to be essentially defective, as it followed, 
cl. 2 instead of cl. 3 of s. 8, and intimated that 
payment of the whole arrears would be the only 
way to stay the sale. This objection w^as taken 
for the first time in the Appellate Oouvi-.—Held, 
that as a defect fatal to the wffiole proceeding 
appeared in the notice, the objection was compe- 
tently taken in that Court. Maenaghten v. Maha- 
blr Pershad Singh, I. L. R. 9 Calc. 656; L. R. 10- 
I. A,, 25. distinguished. Ahsanulla Khan Baha- 
dur V . Haricharan Mozumdar. 

[I. L. R. 20 Calc. 86 
[L. R. 19 I. A. 191 

7. — Bengal Regulation VIII of 1819, cl, 3, 
ss. 8, 14 — Patni sale — Hotices, Fublieatlon of— 
Ostuvi sale.'] It is imperative that the notices 
referred to in cl. 3, s. 8 of Regulation VIII 
of 1819, be published previously to the 15bh. 
Kartick. Non-compliance with such direction is 
a sufficient plea ” within the meaning of a, 14 
of the Regulation for reversal of a sale held 
thereunder. Matmigee Churn Hitter v. JSloorrary 
Chnrii Ghose, I. L. R. 1 Calc. 175 ; 24 W. R, 453, 
dissented from. Surnomoyi Dubia v. Grish 
Oh UNDER Moitra. 

[I. L. R. IS Calc. 363^^ 
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(3) SETTING ASIDE SALE — coiitimed, 

{a) llXR^GXJlLA'KLTY—COiloluded. 

S.-~ Bengal Regidatloii VIII ry^lSIO, s. 8, eL 2 — 
■Onus of proof of puhllGatlon of notice hef ore sale 
-of patfii taluli for arrears of rent In a suit to 
set aside a sale of a patni taluh, held under the 
.provisions of s. 8 of Regulation VIII of 1819, on 
the ground that the notice required by sub-sec- 
tion 2 of that section had nob been duly published, 
•it lies upon the defendant to show that the sale 
was preceded by the notice required by that sub- 
section, The service of which notice is an essential 
preliminary to the validity of the sale. lu such 
. a suit, where there was no evidence one way or 
-the other bo show that the notice required by that 
sub-section to be stuck up in some conspicuous 
part of the Collector’s kiiteherf had been pub- 
lished ; —Held, that the plaintiff was entitled to 
a decree setting aside the sale. Htjrro Doyal 
-Boy Chowdhry i\ Mahomed Gazi Chowdhry. 

[I. L. R. 19 Calc. 699 

9. — Benr/al Begnlation VIII of 1819, ss. 8, 
14, cl, 2~-PuMieatlon of notice in the GoUector's 
liutcheri — Non-puhHeation of notice in manner pre- 
scribed^ effect of, on the raliditg of a sate of a 
patni teimre — ^^ Sufficient pleaf^ The sticking 
up or publication in a conspicuous part of the 

■ Collector’s hutoheri of a notice in accordance with 
the provisions of cl. 2 of s. 8 of Regulation 
YIII of 1819 is essential to the validity of a sale 
of a patni tenure under that Regulation. Where 
-a notice of sale, instead of being stuck up and 
published in some conspicuous part of the Jollec- 

'tor’s li/itolieri as required by law, was, in accord- 
ance with the practice which prevailed during 
the incumbency of the Nazir of the Collector’s 
liutcheri at Birbhurn and of Ids predecessors in 

■ office, kept by the Nazir with other petitions for 
sale and notices relating to them in a bundle, 
which was at night looked up for safe custody, 
and in the day time kept in a conspicuous place 
near his seat, at the entrance to the hutoheri, any 
- person who chose to ask for it or wished bo see 

it being at liberty to inspect the whole bundle : — 
Held [by Petherah, C. J, and Ghose, J. (Tot- 

■ TENHAM, J. dissenting)] that this was nob a 
publication of the notice within the meaning of 
cl. 2 of s. 8 of the Regulation, and that it was 

■ a ‘ sufficient plea ’ for the defaulting patnidars 
within the meaning of s. U to have the sale set 
aside. Maharaja of Burdtoan v. Tarasundari 
Bebi, I. L. R. 9 Calc. 619 ; L. R, 10 I. A. 19, relied 

-on. Ahsaniilla Khan Bahadur v. Huvri Churn 
Mozoonular^ I. L. R, 17 Calc. 474, distinguished. 
BajnaRain Mitra V, Ananta Lal Mondul ; ! 
Kristo Lal Chctwdhuri y. Ananta Lal Mondul. 

[I. L, R. 19 Calc. 703 

(5) Other Grounds. 

—Bengal Regulation ( VIII of 1819), U-Patni 
sale — Sepatni interest — Notice of sale —Onus of 
yroof as to requirements of Regulation VIII of 
1819.] ^ Certain patnidars having defaulted, their 
patni right was put up for sale by the zemindar 


SALE FOR ARREARS OP RENT — conoid , 
(8) SETTING ASIDE SALE— 

(b) Other dKov^r^^—eoncludecl. 

under Bengal Regulation VIII of 1819, and pur- 
chased by the defendants. The plaintiffs being 
sepatnidars of a portion of the lauds let onb in 
patni, were, after the sale, dispossessed by the 
defendants. The sepatnidars brought a suit 
against the defendants asking for possession of 
the mouzahs forming their sepatni, alleging that 
the notification of sale had not been duly served, 
and that the proceedings taken by the zemindar 
were bad, as they were taken in the name of the 
last deceased holder of the <p(itni. The zemindar 
was made a party to the suit, but no relief was 
asked against him : — Held that, notwithstanding 
that the plaint questioned the validity of the 
sale, the suit was not one under s. 14 of the Regu- 
lation, no relief being claimed against the zemin- 
dar, and that the plaintiffs’ only remedy was a 
suit under s. 14 of the Regulation to set aside the 
sale of the entire patni, Suresh Chandra 
Mukhopadh*ya r. Akkori Sin^. 

[I. L. R. 20 Calc. 746 

SALE FOR ARREARS OF REVENUE. 

1. Incumbrances 984 

2. Purchasers, Rights and Liabilities of 9S5 

3. Setting aside Sale 986 

fi) Irregularity ... 986 

(jb) Other grounds 987 

See Bombay Land Revenue Act, s. 56. 

[I. L. R. 15 Bom, 67 

See Cases under Madras Revenue 
Recovery Act. 

See Public Demands Recovery Act, 

s. 10. 

[I. L. R. 20 OalG. 325 

See Right op Suit-Sale for Arrears 
OP Revenue. 

[I. L. R. 13 All. 195 

, Suit to recover surplus sale-pro- 
ceeds of— 

See Limitation Act, 1877, s. 10. 

[I. L. R. 18 Calc. 234 

See Limitation Act, 1877, Art. 120. 

[I. L. R. 20 Oalc. 51 

(1) INCUMBRANCES. 

Act XI of 1859, 5.9. 10, 11, 28, 63,54, and 
Sell, 4 — Rights of purchaser of share of estate 
admitted to special registration under ss. 10, \ l of 
Act— Rights of mortgagee of share against pur^ 
Ghaserf] There is a clear distinction between the 
rights acquired under ss. 53 and 54 of Act XI of 
1859. Under the former section the terms of the 
certificate given under Sch, A are limited, and a 
purchaser under that section acquires the estate 
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SALK FOR ARREARS OF REVENUE- 

coi^hnh <1. 

(1 ) INCU5IBRAXCES~/'<)«r/«^Z^Y^, 

8ubji‘c(i to ali incumbrances e.ri.s-t/fiff tit tlu' time of 
.sah , whether created before or after fclie default, 
and even up to the date^ of the sale ; but there is 
no Buedi iimitation to the terms of a certificate 
given to a purchaser under a, 51. and all incum- 
brances created after the date on tvhich a purchase 
under that section takes effect, that is, after the 
date on which the default was committed, are void. 
A share of a tab/k admitted to special registration, 
under ss. 10 and 1 1 of Act XI of 1859, was adver- 
tised for sale under that Act in default of payment 
of the June hisf of Government revenue. On the 
‘ifith July the recorded sharer mortgaged his in- 
terest in that share to the plaintiff. The sale took 
place on the Lhlth September, and the share was 
purchased by the detendant who obtained a sale 
certificate in due form under the Act declaring, in 
accordance with s. 28, that his title accrued from 
the 20th June, the day after the latest date allow- 
ed for payment of the June kht : — Held, that the 
mortgage was of no effect as an incumbrance 
under s. 54 of the Act. Chowdhry Jogessur 
Mullick V , Khetter Mohun Pal. 

[I. L. R. 17 Calc 148 

(2) PURCHASERS, RIGHTS AND 

LIABILITIES OF. 

2. — Mfidra-'< Beveiiue Becovery Act [Madras Act 
11 e/'lSlM), ss, 1, 50, 42 — Bights of jeim I iti Malti^ 
lar — Oroot Inj (lovernoient of wa.dc land on a 
rotrle.'] The Oollector of Malabar in 1860 let de- 
fendant 2 into pos.session of certain waste land 
under a noele, and in 1872 granted to him ^ g'^ottali 
for it. The eoirlodar brought the land into culti- 
vation, but subsequently left it uncultivated and 
failed to pay the assessed revenue; the land was, 
accordingly, attached in 1885 for arrears of revenue 
under the Madras Revenue Recovery Act, 1864, and 
sold to defendant 5. The plaintiff, who was the 
jcnml of the land had uo notice of the grant of 
'either the eoale or the 'pottah : he asserted his right 
to jeyimihhogdoi in a petition presented to the 
Coilector at the time of the sale, bub the sale pro- 
ceeded without reference to his claim. The present 
suit was brought to set aside the sale ; — Redd, the 
interest of the jenmi did not pass by the sale. 
Secretary of State r. Aspitamurtht. 

[I. L. R. 13 Mad. 89 

3. — Madras Be veuve Becovery Act {II of 1864), 
ss. 42, 44— Sale of part of a holding for arrears of 
revenue due on another part ] The plaintiff sued, 
as the j)urchaser under a Court-sale, for possession 
of certain land, which the defendant’s vendor 
had purchased at a sale held under the Madras 
Revenue Recovery Act for arrears of revenue 
accrued due on other land belonging to the 
judgment-debtor : — Held that, under the sale for 
arrears of revenue, the land had passed to the 
defen4ant’s vendor, and that the suit should be 
dismissed. Sama i\ Strinivasa. 

[I, L. R. 13 Mad. 477 
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continued. 

(2) PURCHASERS. RIGHTS AND 
LIABILITIES -concluded. 

4. — Ma.dras Brvenue Becovery Act [Madras Act 
/i/>f’lSG4). s. 42 — Incumbrance — Permanent lease 
at a hue rent.^ One of the villages in a mltta was 
demised by the mittadar to 4 on a permanent 
lease, at a rate below both the faisal assessment 
and the proportion of revenue payable upon it. 
The lessee’s interest was brought to sale in execu- 
tion of a decree and purchased by B, and ultimate- 
ly was sold in 1884 to the plaintiff, who now sued 
the tenant in posse.ssion to enforce an exchange of 
pottah and mnchalha. In the interval, viz,, in 
1883. the village was sold for arrears of revenue 
under Madras Act II of 1864 tn (7, and the de- 
fendant claimed to hold the land from G : — Held, 
that the permanent lease was an incumbrauee 
under the Madras Revenue Recovery Act, 1864, 
a. 42, and was voidable by the purchaser at the 
revenue-sale, although it had nob been declared 
to be invalid by the Collector, Narasimma 
t, SURIANARAYANA. 

[I. L. R. 16 Mad. 144 

5. — Madras Begulation ATUF of 1802, s. 12 — 
Aladvas Be venue Recovery Act II of 1864, ss. 32. 
41.] The purchaser at a revenue-sale is primd 
facie entitled to claim the faisal rate of rent. 
Palani Paramasiva. 

[I. L. R. 13 Mad 479 

6. — Bceree setting aside sale, effect of not e.vecuU 

'ing, 2 vithin s/m months — Sale, validity of — Bight 
if auction-pnveliarev to bring suit for declaration' 
of title and possession — llevenue Sale Law (Act XI 
if 18.59), 34.] Certain property having been 

sold for arrears of Government revenue, the de- 
faulting tenant brought a suit in the Civil Court 
to have the s.ale set aside, and obtained a decree 
which he did not attempt to execute till after the 
expiry of six months from its date : — Held, in a 
suit brought by the auction-purchaser to recover 
possession of the share he had bought at the sale, 
that such non-execublon of the decree had the 
effect of restoring the sale so far as it concerned 
the defaulter, and that the plaintiff was entitled 
to succeed. Abdul Lotif v, Yousuff Ali. 

[I. L. R. 21 Calc. 255 
(3) SETTING ASIDE SALE. 

( a ) Irregularity. 

7. — Sale for arrears of road cess — Certificate of 
title — Certificate of unpaid demand — Collector of 
the district — Defects in service of notice and in 
proclamation of sale — Act XI of 1859, ss. 27, 28 — 
Bengal Act ( VII of 1868), ss. o, 8, 11 — Public De- 
mands Recovery Act ( Bengal Act VII of 1 880), ss. 2, 
4, 7, S, cl. (4), 10, 10 — Code of Civil Procedure 
(Act XIV of 1882), 5 ,s-. 289, 314.] A certificate of 
title under Act XI of 1859, s. 28, and Bengal Act 
VII of 1868, 3. II, issued before the expiry of the 
period of sixty days required by s. 27 of Act XI of 
1859 from the date of sale, is nob a certificate duly 
issued under the provisions of these Acts, and 
cannot cure defects in the service of notice or in 
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-SALE FOR ARREARS OF REVENUE— 

eontiii'iiedj, 

(3) SETTING ASIDE B ALB ~co?itumed. 

(a) iRREauLARiTY — concluded, 

the proclamation of sale. The certificate in execu- 
tion of which the plaiutiS’s estate was sold was 
not made or signed by the Collector of the district, 
but by a Deputy Collector : — Held, that under s. 7 
of the Public Demands Recovery Act (VII of 1880) 
a certificate under the Act must be made and filed 
by the Collector of the district, and not by any 
officer gazetted to perform the functions of a Col- 
lector under Act VII of 1880, Monindra Nath 
Mookerji r. Saraswati Dasi. 

[I. L. R. 18 Cale. 125 

8. — Suit to set aside sale — Notice of sale, publica- 
tion of— Act NI of 1859, ss. 5 and 7.] Where it 
was contended that a sale under Act XI of 1859 
w'as bad on the ground that the notices prescribed 
by ss. 5 and 7 of that Act were not published, held, 
that there being no subsisting attachment on the 
property at the time it was sold, omission to issue 
notice nnder s. 5 did not vitiate the sale : — Held. 
that, in the absence of proof that the plaintiff had 
sustained substantial injury on account of the 
•omission to issue notice under s, 7, such omission 
did not invalidate the sale. Mahomed Azhar 

Raj Chunder Roy. 

[I, L. R. 21 OalG. 35^ 

(b) Other Grour-ds. 

9. — Sale without attachment — Attachment of 
property sold, not necessary — Sale ultra vires 
— Act XI of 1859, ss, 5, 17. ] The right 
to set aside a sale for arrears of Government 
revenue under Act XI of 1859 is not confined to 
proprietors alone, but extends to all persons, such 
as mortgagees, having an interest in the property 
antecedent to its sale. JFatson v. Sreemunt Lai 
Ehan, 0 Moore’s I. A. 447, relied on. There is 
nothing in s, 5 of Act XI of 1S59 which indicates 
'that property sold for arrears of Government rev- 
enue should he under attachment at the time of 
sale. A sale in contravention of ss. o and 17 of 
Act XI of 1859 is ultra vires and therefore void. 
The principle ' laid down by the Full Bench in 
the case of Lala Mobaruh Lai v. Secretary of 
State for India i?i Co 2 incil, I. L. R 11 Calc. 200, 
applied. Gobind Lal Roy v, Biprooas Roy. 

[I. L. R. 17 Calc. 398 

10. — Act XI of 1859, s.?. 18, 33 — Collectors 
order of exemption!] A Collector’s order under 
s. 18 of Act XI of 1859 for exempting an estate 
from sale for arrears of revenue must be an abso- 
lute exemption, and not an order having effect as 
an exemption or not, according to what may hap- 
pen, or be done, afterwards. It must not depend 
on an act which may, or may nofc, be performed. 
The High Court having set aside a sale, as con- 
trary to the provisions of the Act XI of 1859, upon 
a ground other than that declared and specified 
in an appeal made to the Commissioner of Reve* 
.nue against the order for the sale, the Judicial I 
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(3) SETTING ASIDE ^ALB—coneluded, 

(5) Other (^^ oxi ^ To ^— conclvded . 

Committee, referring to s. 33 as prohibiting such 
a course, reversed the decision of the High Court. 
Eaea Gauri Sanker Lal v, Janki Pershad. 

[I. L. R. 17 CalG. 809 
[L. R. 17 I. A. 57 

11. — Act XL of 1859, 55. 17, 25, 33—Ben(jal 
Act VII of 1868 — Suit to set aside sale —Exemp- 
tion from sale of land under attachment by Gollec- 
tor— Bengal Cess Act {Bengal Act IX of 1880) — 
Omission to specify ground of objection in revenue 
appeal.] An estate sold for arrears of revenue 
had been previously brought to a judicial sale by 
a mortgagee, whose charge preceded that of a 
puisne iuoiimbrancer, whom the pre.sent plaintiffs 
represented. It was not the coiisequenob.of tb>^ 
execution-sale, that puisne incumbrancers, 

were not parties to the prior mortgagee’s suit, 
were displaced, or left with nothing but a claim 
against the surplus proceeds of the sale, if any ; 
and, on the facts, the present plaintiffs had a 
mortgagee's interest in the estate sold by the Col- 
lector, entitling them to sue to have the sale for 
default in payment of revenue set aside, as con- 
trary to Act XI of 1859. A sale for arrears of 
revenue, if for arrears which have accrued while 
the land has been subject to an order issued by 
the Collector under the Cess Act (Bengal Act IX 
of 1880), for the levy of road cess in arrear, is 
contrary to s. 17 of Act XI of 1859, such an 
order being an attachment within the meaning 
of that section. But under s. 33 of that Act, in 
every case where a sale for arrears of revenue is 
impeached, as being contrary to the provisions of 
Act XI of 1859, no grounds of objection are open 
to the plaintiff which have not been declared and 
specified in an appeal to the Commissioner under 
s. 25. The above provision in s. 33 applies where 
the sale has been irregularly conducted, and also 
where the sale has been illegal in consequence of 
an express provision for exemption of the land 
from sale for arrears having been contravened, 
Lala Gauri Sanlier Lal v. Janhi Pershad, I. L. K. 

17 Calc. 809 ; L. R. 17 I. A. 57, referred to. Go- 
BiND Lal Roy v. Ramjanam Misser. 

[I. L. R. 21 CalG. 70 
[L. R. 20 I. A. 165 

12. — Sunset laio — Bengal Acf VII of 1868, 

5. 11 — Bevenue Sale Laiv {Act XI (?/1859), s, 6.] 
Section 11 of Bengal Act VII of 1868 makes the 
sunset law as enacted in s. 6 of Act XI of 1859 
applicable to sales of tenures under the former 
Act. The refusal therefore of the Collector to 
accept payment of the amount due when ten- 
dered after sunset on the latest day for payment 
does not make the sale under Bengal Act VII of 
1868 illegal. Azimtjddih Patwari v. Secre- 
tary OF State for Ijtdia. 

[1. L. R. 21 CalG. 360 



( 989 ) 


DIGEST OF CASES. 


•SALE IN EXECUTION OF CERTIFI- 
cate UNDER BENGAL ACT VII 
OF 1880. 

See Public Demands Recovery Act. 

[I. L. R, 17 Calc. 414 


fl. L. R. 20 Calc. 826 

■SALE IN EXECUTION OF DEGREE. Col. 

1. Stay of Sale ... ... ... 990 

2. Bidders ... 991 

3. Purchasers, Rights of ... ... 991 

(a) Generally ... ... 991 

(1) Emblements ... ... 992 

4. Joint Property ... ... 992 

.5. Re-sales ... ... ... 993 

6. Purchasers. Title of ... ... 993 

(a) Certihcates of Sale ... 993 

7. Distribution of Sale-Proceeds ... 994 

8. Invalid Sales ... ... 998 

{a) Death of judgment-debtor be- 
fore Sale ... ... 998 

(h) Decree without power of sale 998 

(c) Decree amended after execu- 

tion ... ... 999 

(d) Want of jurisdiction ... 999 

9. Setting aside Sale ... ... 1000 

(a) Irregularity ... ... 1000 

(5) Rights of purchasers ... 1005 


See Attachment— Mode of Attach- 
ment AND Irregularities in 
A'l TACHMENT. 

[I. L. R. 13 All. 119 

See Attachment— Subjects of At- 
tachment-Partnership Pro- 
perty, 

[I. L. R. 13 Mad. 447 

[I. L. R. 20 Calc. 693 

See Civil Procedure Code, s. 244— 
Questions in Execution op 
Decree. 

[I. L. R. 17 Calc. 769 

[I. L. R. 18 Calc. 139 

[I. L. R. 19 Calc. 341 

See Debtor and Creditor. 

[L L. R. 16 Bom. 1 

See Decree— Form of Decree— Posses- 
sion. 

[I. L. R. 14 Mad. 494 

See Cases under Hindu Law— Joint 
Family— Powers of Alienation 
BY Members. 

See Cases under Hindu Law— Joint 
Family— Sale op Joint Family 
Property in Execution of De- 
cree AND Bights of Purchasers. 

• See Landlord and Tenant— Forfei- 
ture— Breach OF Conditions. 

[I. L. R. 17 Calc. 826 


( 990 ) 

SALE IN EXECUTION OF DECREE- 

continued. 

Sec Lease— Construction. 

[I. L. R. 20 Calc. 273 

See Limitation Act, 1877, s. 8, 

[I. L. R. 16 Mad. 436 

See Limitation Act, 1877, Art. 132. 

[1. L. R. 12 All. 110 

See Limitation Act, 1877, Art. 138. 

[I. L. R. 15 Mad. 331 

See Limitation Act, 1877, Art. 144 — 
Adverse Possession. 

[I. L. R. 15 Bom. 261 

See Malabar Law— Joint Family. 

[I. L. R.15 Mad. 333 

See Cases under Mortgage— Sale op 
Mortgaged Property. 

See Parties— Substitution of Parties 
— Dependants. 

[I. L. R. 15 Mad. 399 

See Pleader— Purchase by Pleader 
AT Sale in Execution op Decree. 

[I. L. R. 15 Mad. 389 

• See Bight op Suit— Sale in Execu- 
tion OF Decree. 

[I. L. R. 12 All. 646 

See Bules made under Acts. 

[I. L. R. 15 Bom. 322 

I See Special Appeal— Grounds of Ap- 

peal-Questions of Fact. 

[I. L. R,13 Mad. 47 

See Stamp Act, 1879, s. 24. 

[I. L. R. 15 Bom. 532 

See Subordinate Judge, Jurisdiction 
of. 

[I. L. R. 18 Calc. 526 

See Transfer of Property Act, s. 99. 

[I. L. R. 14 Mad. 74 
[I, L. R. 21 Gale. 34 

(1) STAY OF SALE. 

Prooedure Code ss. 276, 305.] Section 
305 of the Civil Procedure Code (which enables 
the Court in. certain eases to stay the sale ^of 
immoveable property to enable the debtor to raise 
the amount of the decree by mortgage, lease, or 
private sale of the property) contemplates a 
mortgage or lease or private sale only where the 
amount of the decree” can be thus provided for. 

A Court executing a decree can neither grant a 
certificate under this section, nor confirm a mort- 
gage or other alienation of property, unless it 
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SALE m EXECUTION OF DECREE- 

contimed. 

(1) STAY OF ^kTM^Goncluded. 

appears that by such alienation the decree will 
be satisfied in full. It is not sufficient that after 
grant of certificate, a mortgage by the judgment- 
debtor is. as between him and his mortgagee, 
bond fide', uox can it affect the lien acquired by 
the judgment-creditor under s. 276. Gueusami 
YeI^KATSAMI. ^ ^ nKvr. 

n. L. R. 14 Mad. 277 


(2) BIDDERS. 


2— Civil Procedure Code, s. 290--Wit7idraival of 
Md,'] It is competent to a bidder at a Court 
auction-sale to withdraw his bid. Agra Bank 


' V . Hamlin. 


[I. L. R. 14 Mad. 235 


(3) PURCHASERS, RIGHTS OF. 

(«) Generally. 

3 . — Increase of fid gment-delt or' s interest occur- 
Q'ing after attachment and before salei] Previously 
to a mortgage of it. a fractional interest in certain 
property (which interest was purchased by the 
plaintiff, the mortgagee at a judicial sale) had been 
the subject of a settlement by a Mahomedan on 
his wife under the conditions that if he should 
have no child by her, his two sons by another wife 
should each have an estate therein. He died with- 
out other children : — Meld, that the two sons had 
taken definite interests capable of being attached 
within s. 266 of the Civil Procedure Code, not 
being mere expectancies. Held, that a judicial 
sale of property, purporting to be of all the inte- 
rest of a judgment - debtor, carries with it any 
enlargement thereof that may have occurred after 
the attachment and before the sale ; and that, 
accordingly, the above-mentioned settlor having 
died without a child by that wife, between the 
date of the attachment and the sale, the sons’ 
augmented interests passed thereby. Umes Ch un- 
der Sircar v. Zahur Fatima. 

[I. L. R. IS Calc. 164 
[L. R. 17 I. A. 201 

^.—Description of property in specification 
binder s. 237 of Civil Procedure Code on application 
for attachment — Execution against joint family 
property.'] The specification required by s. 237 of 
the Civil Procedure Code of the judgment-debtor’s 
share or interest in immoveable property sought 
to be attached should state distinctly whether it 
was the judgment-debtor’s undivided share, or the 
family property in which the judgment-debtor 
had an undivided share, which was sought to be 
attached, and should also specify what that family 
property was. If the specification merely referred 
to the judgment-debtor’s share and interest in 
what was the family property, the Court would 
hold, unless something to the contrary appeared, 
that the sale was of that share and interest only' 
Muhammad Husain v. Dip Ohand. 

[I. L. R. 14 All. 190 


SALE IN EXECUTION OF DECREE— 

continued, 

(3) PURCHASERS, RIGHTS OY— concluded, 
(a) Generally — concluded, 

6.--Givil Procedure Code {Act XIV of 1882), 
s. 271, cl. {c) — Rights of imrchaser of mortgage- 
bond at sale in execution of decree,'] Where a 
person at an execution-sale purchases a mortgage- 
bond under which certain immoveable property is 
given as collateral security for an advance, the 
fact that he' has not attached under s. 271 of the 
Code will not affect his right to have the collateral 
security enforced by the sale of the properties 
mortgaged. Kasinath Das v. Sadasiv Patnaik. 

[I. L. R. 20 Calc. 805 

(&) Emblements. 

Q.^Crop standing on land sold in execution of a 
decree obtained by a mortgagee in possession.] A 
mortgagee in possession sued on his mortgage, 
and having obtained a decree brought the land to 
sale in execution ; and the execution-purchaser 
was placed in possession: — Held, the mortgagee 
was not entitled to recover from the execution- 
purchaser the value of the then standing crop. 
Ramalinga V. Samiappa 

[I. L. R. 13 Mad. 15 

(4) JOINT PROPERTY. 

Hindu law — Joint family — Court-sale of 
right, title and interest of the father, effect of.] 
One a; and his sons were members of an undivided 
family. In execution of certain money-decrees 
passed against R the lands iu dispute were sold 
to various parsons, from whom they were after- 
wards bought by the defendant. In 1875 R died, 
and in 1887 his sons and grandson filed this suit 
against the defendant to recover the lands. They 
alleged that the lands were service vatan lands 
and inalienable, and that the execution-sales 
affected nothing except R's life-interest, and that, 
on R's death, they (the plaintiffs) became entitled. 
They also contended that, even if the Court should 
find the lauds were not service vatan lands, they 
were, at all events, ancestral property, and that 
the plaintiffs’ interests therein were not affected 
by execution-sales under decrees to which they 
were not parties: — Held, on the evidence, that 
although the sale-proclamation and sale-certificate 
spoke only of the right, title and interest of 
R as being offered for sale and purchased by 
the auction-purchasers, the entire family interest 
in the property was, as a fact, the subject of the 
auction-sales. The words ‘‘right, title and interest” 
of the judgment-debtor are ambiguous words, 
which may either mean the share which he would 
have obtained on partition, or the amount which 
he might have sold to satisfy his debt ; and it is 
iu each case a mixed question of law and fact to 
determine what the Court intended to sell and 
what the purchaser expected to buy. Appaji 
Bapuji V , Keshav Shamrav. Keshav Shamrav 
v , Appaji Bapuji. 


[I. L. R. 15 Bom, 13 
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SALE IN EXECUTION OF DECREE- 

oonfinued. 

(5) RE-SALES. 

8. — Collector, power of^ to set aside sale and to 
order a re-sale^ A sale of certain property by 
the Collector in execution of a decree was set 
aside by the Collector on the application of the 
decree-holder, and a re-sale took place at which 
the decree-holder purchased the property for 
Rs. 650. The purchase-money was duly paid into 
Court. Subsequently a third party applied to 
the Collector to set aside this sale, and offered 
Rs. 800 for the property. The Collector made an 
order setting aside the sale and ordering a re- 
sale ; the biddings at such re - sale to commence 
at Rs. 800. The re-sale accordingly took place. 
The decree-holder applied to the Subordinate 
Judge to set aside the re-sale and to confirm the 
previous sale to her. On reference to the High 
Court: — I/eld, that the re -sale by the Collector 
was a nullity, and that the question with regard 
to the confirmation of the previous sale should be 
dealt with by the Subordinate Judge as if the 
Collector had issued no orders on the subject. 
Ganpatram. Motiram v. Isaltji Adamjiy I. L. R. 
15 Bom. 322, followed. Bai Amthi r. Madhav 
Mange. 

[I. L. R. 15 Bom. 694 

(6) PURCHASERS, TITLE OF. 

{a) Oeetificates of Sale. 

9. — Statemeiit in certificate of sale — Evidence — 
Suit to enforce charge against 2 mrchaser,~\ A 
statement in a sale-certificate, granted by a Court, 
that the purchase is subject to a charge, is not 
conclusive evidence against the purchaser, when 
it is sought to enforce the charge by suit. Rama- 
CHANDEA JOISHI V, HaZI XaSSIM. 

[I. L. R. 16 Mad. 207 

10. — Purchasers ad successive execution-sales— 
Title obtained hy first purchaser — Oertidcate of 
sale obtained by second purchaser before certificate 
obtained by first gmrehaser — Priority — Civil Pro- 
cedure Code {Act XIV of 1882), s. 316 — Limitation 
—Confirmation of sale.'] On 27th February 1886, 
the plaintiff purchased certain land at a Court-sale 
held in execution of a decree. On the 10th March 
1886, the same property was put up for sale in 
execution of another decree, and purchased by 
the defendant. The sale to the defendant was 
confirmed on 3rd July 1886, and the sale to the 
plaintiff not until the 21st July 1886, Certificates 
of sale were issued to both plaintiff and defendant 
on the same day, viz., on the 22nd September 
1886, and on the Ifth February 1887, the defend- 
ant was put in possession. In 1889, the plaintiff 
brought this suit to recover possession. The 
defendant relied on s. 316 of the Civil Procedure 
Code. He contended that, as under that section 
the title of a purchaser at a Court-sale vests at the 
date of the confirmation of the sale to him, his 
(the defendant’s) right was superior to that of the 
plaintiff, inasmuch as the sale to him was confirm- 
ed on the 3rd July 1886, while the sale to the 
plaintiff was not confirmed until afterwards, viz., 

W, D 


SALE IN EXECUTION OF DECREE— 

continued. 

(6) PURCHASERS, TITLE OF — concluded. 

{a) Certificates of ^Kh^—Gonoluded. 

on the 21st 3\x\y \—Held, that the plaintiff was 
entitled to recover. By his prior purchase he had 
acquired an equitable or inchoate title to the pro- 
perty which was subsequently perfected by the 
certificate of sale. Nothing, therefore, passed to 
the defendant under the second sale. The words 

the title to the property sold ” in s. 316 of the 
Code of Civil Procedure mean the full perfected 
title arising on the sale becoming absolute. It is 
that title which under the section does not vest in 
the purchaser until confirmation. That provision, 
however, need not necessarily be construed as 
destroying any lesser interest which arises by 
reason of general equitable principles. Queere — 
Whether the provision in s. 316 as to the date at 
which the title of the purchaser is to vest does 
not apply only as between the parties to the 
suit and persons claiming through or under them. 

Jaedine, J. : — The reference to parties and 
persons claiming under them would be surplus- 
age if the Legislature had intended the addition to 
apply to third parties. Dagdu v. Panohamsing. 

[I. L. R. 17 Bom. 375 

(7) DISTRIBUTION OF SALE-PROCEEDS. 

11. — Civil Procedure Code {Act XIV of 1882), 
s. 295 — “ Whenever assets are realized f meaning 
of— Deposit of twenty-five per cent, of purchase- 
money — Assets,] The words “ whenever assets are 
realized ” in s. 295 of the Code of Civil Procedure 
really mean “ whenever assets are so realised as 
to be available for distribution among the decree- 
holders.” The"" twenty-five per cent, of the pur- 
chase - money deposited at a sale in execution of a 
decree is not '‘assets” within the meaning of 
s. 295, but a mere deposit, and therefore not. 
immediately available for payment to the de- 
cree-holder. Vishvaiiath Mahesvar v. Virehand 
Panachand, I. L. R. 6 Bom. 16, distinguished. 
Jogendro Nath Sircar v. Gobind Chunder Addi, 
I. L. R. 12 Calc. 252, distinguished and commented 
upon. Hafez Mahomed Ali Khan v. Damodar 
Pramanick. 

[I. L. R. 18 Calc. 242 

12. — Civil Procedure Code, s. 295. — Decree in 
Small Cause suit and decree in regular suit in 
Subordinate Judge's Court.] Two decrees were 
passed against the same defendant in the Court 
of a district Munsif , and on the Small Cause side 
of a Subordinate Judge’s Court in the same dis- 
trict respectively. The holder of the decree in 
the Small Cause suit attached and brought to sale 
the judgment-debtor’s interest in a benefit fund. 
The other decree-holder applied for rateable distri- 
bution, his decree having been transferred for 
execution to the Subordinate Judge’s Court direct- 
ly, and not through the District Court : — Held, 
that the order for rateable distribution was right. 
KELIT V. ViKRISHA. 

[I. L. R. 15 Mad. 345 

32 
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SALE IN EXECUTION OF DECREE— 

continued. 

(7) BISTBIBTJION OF SALE-PROCEEDS— 

continued. 

13 , — Quil Procedure Code, s. 295 — Effect of 
nesting order in insolvency A debtor against 
wbom several decrees had been passed, filed his 
petition in the Insolvent Court at Madras, and the 
usual vesting order was made. One of the decree- 
holders had already attached property of the in- 
solvent, and had obtained an order for sale in a 
District Court, and another decree-holder now ap- 
plied to the same Court in execution of his decrees, 
for the attachment of other property and for rate- 
able distribution of the proceeds of sale to be 
held in execution of the attachment already made. 
The District Judge held that the vesting order 
was a bar ta both these applications ‘.—Held, 
that the order rejecting the application for rate- 
able distribution was wrong, and that the High 
Court had power to set it aside on revision under 
s. 622 of the Civil Procedure Code. ViRARA- 
CHAVA V. PaRASURAMA. 

[I. L. R. 15 Mad. 872 

14 . — Civil Procedure Code, 1882, ss. 296, 276 — 
Attachment before judgment of fund in hands of 
third party — Decree afterwards obtained — Assign’ 
ment by judgment- debtor of fund subsequently to 
the attachment — Creditors attaching the fund 
subsequent to the assignment — Eund by consent 
paid over to Sheriff' by third party — Relative 
elabns of assignee of fund, and subsequently at- 
tacMng creditors — Assets realised by sale or other’ 
lolse in execution — Misdescription, in order of 
attachment, of property atttached.~\ On the 8th 
July 1890, the plaintifi brought a suit (382 of 
1890) against G for Rs. 2,237, and on 18th July 
obtained an attachment before judgment of cer- 
tain money belonging to G, in the hands of the B. 
B. and C. I, Railway Company. On the 5th August 
1890, W got a decree in the suit for Rs, 2,008, 
with interest and costs, and on the 13th August 
1890, applied for execution. On the 21th Sep- 
tember 1890, made an assignment in favour 
of his attorneys, Messrs. Wadia and Ghandy, of 
the fund belonging to him (expressed to be 
Rs. 7,818) in the hands of the Railway Company, 
subject to the attachment levied on thg^same by 
W, This assignment was intended to secure costs 
incurred by Messrs. Wadia and Ghandy as attor- 
neys for the defendant. Notice of this assign- 
ment was at once given to the Railway Com- 
pany. In February 1891, the Bank of Bengal 
attached the sum of Rs. 7,818 in the hands of the 
Railway Company, in execution of a decree ob- 
tained by the Bank against G in suit 190 of 1890, 
and subsequently other creditors of G, who had 
obtained judgment against him, applied for exe- 
cution and obtained attachments on the sum in 
question. On the 26th May 1891, under a consent 
order in suit 382 of 1890, the Railway Company 
paid over to the Sheriff of Bombay the sum of 
Rb. 8,081-1-0, which was the amount admitted by 
the Company to be due to G, after making all just 
deductions. It was contended by Messrs. Wadia 


SALE IN EXECUTION OF DECREE— 

continued. • 

(7) DISTRIBUTION OF SALE-PROCEEDS — 

continued. 

and Ghandy that, under the above assignment, they 
were entitled to the fund assigned to them, subject 
only to the claim of the plaintiff, who had, at the 
date of assignment, already attached the said fund, 
and that subsequent attaching creditors had no 
claim to the said fund : — Held, that the fund in 
question m'ust be regarded as “ assets realized by 
sale, or otherwise, in execution of a decree,” with- 
in the meaning of s. 295 of the Civil Procedure 
Code. Held also that, under the provision of 
s. 295 the claims of the subsequent execution- 
creditors were ‘‘claims enforceable under the 
attachment of the plaintiff, within the meaning 
of 8. 276 of the Civil Procedure Code,” and that 
the assignment to Messrs. Wadia and Ghandy was 
void, as well against the claims of the creditors 
of G. who applied for execution before the 26th 
May 1891, as against those of the plaintiff to the 
funds in the hands of the Sheriff of Bombay. 
Held further, that the attachment was not limit- 
ed merely to such portion of the fund as covered 
the amount of the decree, hut was a valid attach- 
ment in the form in which it was made, namely, 
on the whole fund in the hands of the Railway 
Company. It was argued that the attachment 
was actually made only on Rs. 6,000, and that it 
did not therefore include the whole fund, which 
was of larger amount. Held, that the misde- 
scription in the order of attachment was a mere 
falsa demonstratio, and that the entire sum in the 
hands of the Railway Company was attached. 
The description of the property must be reason- 
ably accurate, under the circumstances, and such 
as with reasonable certainty identifies the proper- 
ty. If it is such it ought to be held sufficient. 
SoRABJi Edulji Warden v. Govind Ramji. 

[I. L. R. 16 Bom. 91 

15. — Civil Procedure Code {Act XJV of 1882), 
s. 295 — Rateable distribution of sale-gyroceeds — 
Same judgment- debtors — Separate and joint-judg- 
ment’ debtors— Marshalling of assets between dc’ 
cree-liolders — Decree of Small Cause Court, 
Transfer o/.] The plaintiffs in this suit obtained 
a decree against all three defendants A, B and C. 
In execution of such decree they attached two 
sets of securities ; (i) municipal bonds, the joint 
property of B and C ; and (zi) Government 
loan notes, the property of C alone. These were 
sold by the Sheriff, but before they were so sold 
the holders of decrees in two other High Court 
suits came in and applied to the High Court for 
execution of their decrees, which decrees were 
against C alone. These last-mentioned decree- 
holders now claimed to participate rateably with 
the plaintiffs in this suit in the realized proceeds 
of both the above-mentioned securities. The 
plaintiffs in this suit contended that such decree- 
holders, having decrees only against C, were not 
claiming against “the same judgment-debtors” 
as themselves within the meaning of s. 296 o 
the Civil Procedure Code '.—Held, that as regard 
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SALE IN EXECUTION OF DECREE— 

co'i^tinued. 

(7) DISTRIBUTION OF SALE-PROCEEDS— 

concluded, 

tRe proceeds of the Government loan notes, the 
sole property of (7, the plaintiffs’ decree and the 
other two decrees were all decrees “ against the 
same judgment-debtor,” and that, therefore, as 
regards that fund, all three sets of decree-holders 
were equally entitled and must share therein 
rateably. Held further that, as regards the 
other fund, the proceeds of the property of 
B and (7, only the plaintiffs in this suit were 
entitled thereto, since the other decree-holders 
had no decrees against B and <7, and therefore 
not “ against the same judgment-debtors ” as was 
the decree of the plaintiffs Held further, that 
the plaintiffs having two funds to proceed against, 
whilst the other decree-holders had but one of 
these two, the equitable principle of marshalling 
should be applied, and the plaintiffs required to 
satisfy themselves as far as possible out of the fund 
not available to the other decree-h'oldere, before 
they had recourse to the other fund common to 
all, and as regards the latter fund the plaintiffs 
should claim against the same only as creditors 
for the then unsatisfied balance of their debt rate- 
ably with such other decree-holders. SlmmhMo 
Hath Poddar v, Lnchynath Boy, I. L R. 9 Calc. 
920, and Belohi Htmdun Sen v. Hart, I. L. R. 12 
Calc. 294, considered and followed. Another 
holder of a decree — a Small Cause Court decree 
passed against all three debtors A, B and G — had 
previously to the said attachments by the Sheriff 
in this suit himself attached the same securities 
through the Small Cause Court. He did not, how- 
ever, at any time get his decree transferred to the 
High Court, He now came in in these execution- 
proceedings and claimed to share rateably in both 
funds on the same footing as the plaintiffs in 
this suit. Held that, not having had his Small 
Cause Court decree transferred to the High Court 
before the realization of the said securities, or 
indeed at any time, he was not entitled to share 
in either fund. Muttalgiri v. Muttayyar, I. L. 
R. 6 Mad. 357, followed. Nimbaji Tulsieam o. 
Vadia Venkati. 

[I, L. R. 16 Bom. 683 

16. — Civil Procedure Code, 1882, ss, 285, 295— 
Attachnent hy Small Qause Court — Transfer of 
decree to sugierior Gouirt.'] Practice of the Cal- 
cutta High Court in favour of the principle of 
rateable distribution amongst all the attaching 
■ creditors, without any such condition as the trans- 
fer of the execution -proceedings to the superior 
Court, adopted and held supported by the eases of 
• Gopee Hath Acharje v. Achcha Bilee, I. L. R. 7 
Calc. 553 ; Byhant Hath Shaha v. Bayendro Ha- 
rain Rai, I. L. R. 12 Calc. 333 ; and Bhngwan 
Bass Bogla v. Bunho Behary Baypie, suit 130 
of 1884, unreported. Muttalagiri Hay ah v. Mut- 
iny yar, I. L. R. 6 Mad. 357, and Hhmlayi Tulsi- 
rani v. Vadia Venhati, I. L. R. 16 Bom. 683, not 
followed. Clark r. Alexander. 

[I. L. R. 21 Gale. 200 


SALE IN EXECUTION OF DEGREE— 

continued, 

(8) INVALID SALES. 

(a) Death of Judg-ment-Debtor before Sale. 

17. — Beath of judgment- delt or after attachment 
lut before sale in execution— Subsequent sale with- 
out legal representative of judgment-debtor being 
made a party — Effect of such omission on validity 
of sale — Civil Procedure Code, ss. 234, 311.] Sec- 
tion 234 of the Civil Procedure Code applies only 
to cases where, after the death of the judgment- 
debtor, the decree-holder seeks to bring to sale 
property which was of the judgment-debtor in his 
lifetime, and which was not at the time of his 
death under attachment at the suit of the decree- 
holder. It does not apply to cases • where the 
judgment-debtor dies after attachment but before 
sale. An attachment would not abate on the 
death of the judgment-debtor, and his death would 
not render it necessary^ for the decree-holder to 
take any steps to keep in force an attachment of 
property made in the judgment-debtor’s lifetime. 
Property under attachment must be considered 
as in the custody of the law. There is no provi- 
sion in the Civil Procedure Code requiring notice 
to be given personally to a judgment-debtor or 
his legal representative of a sale of property 
under attachment. If the legal representative is 
damnified by the sale, his remedy is by applica- 
tion under s. 311 of the Code So held by the 
Full Bench, (Mahmood, J.. dissenting.) Where, 
subsequently to the attachment of immoveable 
property in execution of a simple money-decree, the 
judgment-debtor died, and the property was then 
sold, without making the legal representatives of 
the judgment-debtor parties to the sale-proceed- 
ings 776^^^, by the Full Bench (Mahmood, J., 
dissenting), that the sale was regular and valid 
notwithstanding such omission. Ramasami Ay- 
yaugar v. Bagirathiammal, I, L. R. 6 Mad. 180, 
dissented from :—Held by Mahmood, J., that on 
the principle of audi alteram partem, and because 
the rules provided by the dvil Procedure Code 
for suits should, under s. 647, be applied to execu- 
tion-proceedings (those proceedings including and 
terminating in the sale), the omission to make 
the legal representatives of the judgment-debtor 
parties to the sale-proceedings was an irregu- 
larity ; but that such irregularity would not in- 
validate the sale without proof of substantial 
injury within the meaning of s. 311 ; and that, as 
in the present case, no such substantial injury 
was either alleged or proved, the sale was valid. 
Sheo Prasad v, Hira Lal. 

[I. L. R. 12 All. 440 

(&) Decree without Power of Sale. 

18. — Sale under decree giving no power of sale — 
Partition of tarwad — Tarwad debt — GonstruGtio 7 i 
of decree — Becree explained by judgment In 1870 
the managers of the plaintiff’s tarwad demised 
certain land now in suit on hanom. In 1885 they 
sued to redeem the hanom, and a decree was passed 
that the plaintiff do pay a certain sum to the 
hanomdar that he do surrender the land; bub in 
the judgment it was said that the hanom amount 
flhould be charged on the land. In 1886 the tarwad 
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(8) INVALID continued, 

{])) Decree without Power of ^A.-wE^—concld, 

was divided, and the land above referred to was 
allotted to the present plaintiff’s branch. In 1887 
the lianomdai\ in execution of the above decree, 
brought the land to sale, and it was purchased 
by defendant I iSeld, that the sale was not 
binding on the plaintiff. Sankara v, Kelu. 

[I. L. R. 14 Mad. 29 

(u) Decree Amended after Execution. 

V^.— Gh'il Procedure Code {Act XIV of 1882), 
s. 20Q^Amendment of decree after execution.'] In 
a suit for money against the liarnavan and two 
auandrarans of a Malabar tarwad, the judgment 
directed a “ decree for the plaintiff as prayed,” but 
the decree ordered payment by one anandraran I 
only. Land belonging to the tarwad was attached 
and sold in execution, an objection by the other 
members of the tarioad having been overruled. 
After the sale, the decree was amended and 
brought into conformity with the judgment. In 
a suit brought by other members of the tarioad 
against the harnavan, the decree-holder and the 
execution-purchaser, it was found that the judg- 
ment-debt had been contracted for proper tarioad 
purposes, and that the land had been sold for its 
proper value that the sale was binding on 

the plaintiffs. Pydel v. Chathappan. 

[I. L. R. 14 Mad. 150 
See Chathappan v, Pydbl. 

[I. L. R. 15 Mad. 403 

{d) Want of Jurisdiction. 

20. — Pro2)erty outside jurisdiction of Court 
executing decree— Code of Civil Procedure {Act 
XIV of 1882), .9^. 16, 228, 649.] A Court has no 
jurisdiction, in execution of a decree, to sell pro- 
perty over which it has no territorial jurisdiction 
at the time it passed the order of sale. The 
decree-holder at a sale under a mortgage-decree 
purchased the mortgaged property with leave of 
the Court. Before the order of sale was passed, 
the mortgaged property had been transferred by 
an order of Government to the jurisdiction of 
another Court: — Held, by the Full Bench, that 
' the sale must be set aside as being without juris- 
diction. Kamini Soondari Ghoiodlirani v. Kali 
Prosonno Gliose, L. R. 12 I. A. 215: I. L. R. 
12 Calc. 225, followed. Prbm Chand Dey 
Mokhoda Debi. 

. [I. L. R. 17 Oalo. 699 

See Dakhina Churn Chattopadhya 
Bilash Chundbr Roy. 

[I. L. R 18 Calo. 526 

21. — Attachment of iuimoreahle progoei’ty in 
execution of decrees of two Courts of same grade— 
Sale iy one Court pending prior attachment hy 
other Court — Validity of sale — Title of gyur chaser 
—Civil Procedure Code {Act XIV c/ 1882), s. 285.] 
AT on the 8rd November 188-4 obtained a decree in 
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(8) INVALID StXLVS)— concluded. 

{d) Want of Jurisdiction — concluded. 

the Court of the Second Munsif of Bagirhat 
against A, ami on the 6th -August 1887 sold- such 
decree to the plaintiff, who on the 8th August 

1887 applied in that Court for execution, and on 
the 5th September 1887 attached the share of A 
in a certain jama. The share was subsequently 
sold in execution of the plaintiff’s decree on the 
20th October 1887 and purchased by the plaintiff 
himself. Y having obtained another decree 
against A in the Court of the First Munsif of 
Bagirhat on the 6th May 1875, sold his decree in 
the month of January or February 1887 to the 
defendant, who on the 10th February 1887 com- 
menced execution-proceedings in the First Munsif ’s 
Court against A, and on the 16th July applied for 
attachment of A's share in the jama. A filed an 
objection which was disallowed, and the share was 
attached at thq defendant’s instance on the 2Sth 
July 1887, and the attachment was confirmed on 
appeal on the 26th November 1887. The plaintiff, 
on the strength of his purchase of the 20th Octo- 
ber 1887, put in a claim in the month of April 

1888 in the defendant’s execution-proceedings in 
the Court of the First Munsif, which was, how- 
ever, disallowed. He then filed a suit to set aside 
the order disallowing his claim, and for a declara- 
tion that the right, title and interest of A passed 
to him under the sale of the 20th October 1887 : — 
Held that, though the property had been first 
attached in the Court of the First Munsif, that 
Court was not a Court of a higher grade than that 
of the Second Munsif within the meaning of 
8. 285 of the Code of Civil Procedure, and that the 
sale to the plaintiff was valid, and that he was 
entitled to the decree he prayed for. Byhant Nath 
Shaha V. Rajendro Naval n Ral, 1. L. R 12 All. 
839, followed ; Badri Prasad v. Saran Lal^ I. L. R. 

4 All. 35T; Aghore Nitk v. Shaina Sundarl, I. L. R. 

5 All. 615, dissented from, and Muttukarujipan 
Ghettl V. Mutturamallnga Ghottl^ I. L. R, 7 Mad. 
47, referred to. D warn A Nath Dass Banku 
Bbhari Bose. 

[I. L. R. 19 Oalc. 65t 

22. — Sale of property for purpose of realizing 
Court fees erroneously supposed to be due to Govern^ 
ment— Ultra vires— Want of jurisdiction.] An 
order for sale and .a sale under such order are 
ultra vires and nullities when in fact there was no 
jurisdiction in the Court to make the order. Rain 
Loll Moitva v. Bama Sundari Bahia, I. L. R. 
12 Oalc. B07, referred to. Balwant Rao v. 
Muhammad Husain 

[I. L. R. 15 All. 324 
(9) SETTING ASIDE SALE. 

(a) Irreg-ularjty. 

23. — Person claiming by title paramount to, 
or independently of, judgment-debtor— Civil Pro- 
cedure Code, s 311.] Held by Mahmood, J., that 
a person claiming by title paramount to, or inde- 
pendent of, the judgment-debtor is within the 

, meaning of s. 311 of the Code, Asmutun-nissa 
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SALE IN EXECUTION OP DEGREE— 

continued. 

(9) SETTING ASIDE SALE — continued. 

[a) Irregularity— 

Begum v. Asliruff Alt, I. L. 11. 15 Calc. 488, 
•dissented from. Abdul Hug Mozoomdar v. Moliini 
Mokun Shaha. I. L. 11. U Calc. 240, followed. Sheo 
Prasad v. Hira Lal. 

[I. L. R. 12 All. 440 

24. — Civil Procedure Code. s. \ ^ Application 
to set aside execution-sale — Remedy of one claim-' 
ing adversely to the judgment- debtor.^ A person 
■nllegiDg himself to be the undivided brother and, 
as such, the legal representative of a deceased 
judgment-debtor applied to have set aside a sale of 
certain property alleged by him to be joint family 
property, which had taken place in execu ion of 
the decree \ —lleld, that the proper remedy of the 
applicant was a regular suit and not a proceeding 
under Civil Procedure Code, s. 311. Subbara- 
YADU V. Pedda Subbarazu. 

[I. L. R^ 16 Mad. 476 

2^,— Civil Procedure Code, ss. 311, 295 — 

Decree- holder P'\ The term “decree-holder” 
in s. 311 of the Code of Civil Procedure is not 
limited to the decree-holder who instituted the 
execution-proceedings, but may include a decree- 
holder who is entitled to come in and share in the 
proceeds under s. 295 of the Code. Lahshmi v. 
Kuttumni, I. L, R. 10 Mad. 57. approved. Ajudhia 
Prasad v. Nand Lal Sii^gh. 

[I. L. R. 15 All. 318 

26 —Civil Procedure Code, s. 311 — Application 
to set aside sale in execution — Decree-holder — Par- 
ties.'\ The decree-holder is a necessary party to 
•an application under s, 311 of the Code of Civil 
Procedure. Hence where a judgment-debtor ap- 
plied under the above-mentioned section to have a 
sale in execution of a decree against him set aside 
and made no attempt to implead the decree-holder 
until long after limitation had expired: — Held, 
that the application must be dismissed. Karamat 
Khan v. Ulr Ali Ahmed, Weekly Notes, 1891, 
■p. 121, referred to. Alt Gauhar Khan v. Bansi- 

DHAB. 

[I. L. R. 15 AIL 407 

21. -Civil Procedure Code {Act XIV of 1882), 
xs. 311, 312, 313, 622 — Application by auction- 
purchaser to set aside sale on ground of his having 
been deceived as to extent of estate sold. —Remedy 
of auction-gyur chaser — Superintendence of High 
■Court.'] A purchaser at a Court-sale, alleging that 
lie had been misled by a misrepresentation as to 
the extent of the estate which he had believed 
to be put up for sale, obtained, on his petition be- 
fore confirmation, a summary order setting aside 
the sale ; — Held^ that the High Court had rightly 
cancelled this order, exercising its authority un- 
der s. 622 of the Code of Civil Procedure ; that the 
purchaser, though he would have his remedy, on 
his taking the appropriate one, if he had been 
induced by fraud to pay a larger price than he 
-otherwise would have have offered, had no right 


SALE IN EXECUTION OF DECREE— 

continued. 

(9) SETTING ASIDE ^MX^—coritinued. 

[a] Irregularity — continued. 

to apply under either s. 311 or 313 of the Code of 
Civil Procedure (as they provided only for the 
particular cases to which they referred) ; and that 
8. 312, in the absence of cases falling within those 
sections, required that the sale should he con- 
firmaed, Birj Mohun Thakur v. Rai Uma Nath 
Chowdhry. 

[I. L. R. 20 Calc, 8 
[L. R. 19 I. A. 154 

28. — Civil Procedure Code, s. 311 — Objection to 
sale by person claiming to_ be the real owner — 
Benamidar. decree against.] Per Petheram, 
C.J., and Ghose, J. (Beverley, J., dissenting), 
where immoveable property has been sold in exe- 
cution of a decree against the ostensible owner as 
his property, a person claiming to be the bene- 
ficial owner is entitled to come in under s. 311 of 
the Code of Civil Procedure and object to the sale. 
Asmutunnissa Begum v. Ashruf Ali, I L R, 15 
Calc. 488, followed. Abdul Gani v. Dunne. 

[I. L. R. 20 Calc. 418 

29. — Civil Procedure Code, ss. 295, 311 — Rateable 
distribution of sale-proceeds ^ “ Decree-holder.'^] 
A person who is not entitled to come in under 
s. 295 of the Civil Procedure Code and share in 
the distribution of the sale-proceeds, is nob includ- 
ed within the term ^‘decree-holder” in s. 311, 
nor is he entitled to apply under that section to 
set aside the sale. Deboki Nundun Sen v. Hart, 
I. L. R. 12 Calc. 294, and LahsJwii v. Kuttunni, 
1. L. R. 10 Mad. 57. referred to. Chattrapat 
Singh v. Jadukul Pr.osad Mukerjee. 

[I. L. R. 20 Calc, 673 

30. — Effect on sale when confirmed, of the ab- 
sence of attachment.] After a sale has been con- 
firmed and a sale-certificate granted to the pur- 
chaser, the sale is not to be considered as a 
nullity, merely by reason of the absence of any 
attachment. Sharoda Moyee B.urmonee v. Wooma 
Moyee Burnionee. 8 W”. R. 9, followed ; Mohadeo 
Dubey vi Bhola Nath Dlehit. I. L. R. 5 All. 86, 
dissented from. Kishory Mohun Roy v. Maha- 
MBD MUJAFFAR HoSSEIN. 

[I. L. R. 18 Calc. 188 

Omission to attach property second time — 
Sale without attachment.] Property already un- 
der attachment at the suit of the creditor to 
enforce part of a debt accrued due iu a mortgage 
transaction at an earlier period, was sold in satis- 
faction of his decree for instalments subsequently 
due by the same debtor. A secoud attachment 
would have been a mere formality, and was not 
material to the validity of the sale. DosiBAi y. 
ISHVARDAS JAGJLVANDAS. 

[I. L. R. 15 Bom. 222 
[L. R, 18 I. A, 22 
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-SALE IN EXECUTION OF DEGREE— 

Gontimiecl. 

(9) SETTING ASIDE SALE— 

(a) Ireegulaeity — continued. 

32. — Proclamation of sale — Givil Procedure 
Code {Act XIV of 1882), ss. 289, 311 — Substantial 
iiij\mj.~\ A sale of revenue-paying land is not 
ii^so facto void by reason of a copy of the sale 
proclamation not having been fixed up in the 
Collector’s office as required by s. 289 of the Code 
of Civil Procedure. An omission so to fix up such 
notice is an irregularity, the remedy for which 
can only be by an application under s. 311. Nana 
Kumar Poy r. Golam Ghundbr Dey. 

[I. L. R. 18 Calc. 422 

33. — Oiril Procedure Gode, s. 306 — Delay in 
mahing deposit — Adjournment of sale — Absence of 
substantial hijury.'] The commencement of a 
Court-sale prior to the expiry of the thirtieth day, 
or any delay in making the deposit required by 
s. 306, or the adjournment of the sale from time 
to time without sufficient ground, is not more* 
than a mere irregularity and does not vitiate the 
sale. Venkata r, Sama. 

[I. L. R. 14 Mad. 227 

HA.—Gkil Procediire Gode^ 1882, ss. 290, 311 
-^Material irregularity — Proof of substantial 
injuryj] The non-compliance with the require- 
ment of 8. 290 of the Civil Procedure Code that 
before sales of immoveables in execution of decree 
thirty days should intervene between proclama- 
tion and sale, is a material irregularity within the 
meaning of s. 311. But its effect is not to make 
the sale a nullity without proof of substantial 
injury thereby to the judgment-debtor. As to this I 
the latter section requires affi.rmative evidence. 
Tasadduk Rasul KnAN-y. Ahmad Husain. 

[I. L. R. 21 Calc. 66 
[L. R. 20 I. A. 176 

^^.—Ciml Procedure Gode {Act XIV of 1882), 
s. 29\^Omisswn by consent to issue fresh pro- 
duction of sale after adjournment.^ Where a sale 
in^ execution of decree was adjourned on the ap- 
plication of .one of two judgment-debtors, who 
waived the issue of a fresh proclamation of sale, 
and the interests of both were sold : — Held, on the 
application of the other judgment-debtor to set 
aside the sale, that the omission to issue a fresh 
proclamation of sale under s. 291 of the Civil Pro- 
cedure Code amounted only to an irregularity, 
-and did not. vitiate the sale. EamesJiur Smgh v. 
-Sheodin Smgh, I. L. R. 12 All. 610, and Satisjl 
Ghunder Pai Choiodliuri v. Thomas, I, L. R. 11 
Calc. 658, followed in principle. Bagal Ghunder 
Mookeejee r , R ameshur Mundul. 

[I. L. R, 18 Calc. 496 

S6.— Civil Procedure Gode {Act X of 1877), 
s. 294, amended by Act XII of lS79~-Purohase 
'at a Court-sale on behalf of a judg ment-creditor 
; without permission of the Court. Ilnder the Civil 
Procedure Code of 1877, as amended by Act XII 
of 1879, a purchase made at a Court-sale on behalf 


I SALE IN EXECUTION OF DECREE— 

continued. , 

(9) SETTING ASIDE ^MXi^continued. 

{a') Irregularity— iJowtmwisrZ. 

of a judgment-creditor was not invalid for want 
of permission of the Court. That is also the law 
under Act XIV of 1882 ; but such a purchase may 
be set aside by the Court on application under s. 294 
as being irregular. Paramasiva v. Krishna. 

[I. L. R. 14 Mad. 498 

37. — Sale held after ggostponcment by Coiirt — 
Order for postponement not reaching the C07i- 
ducthig officer — Alaterial irregularity in con- 
ducting sale — Civil Procedure Code, s. 311.] The 
Court executing a decree passed an order postpon- 
ing a sale in execution, but the order failed to 
reach the officer conducting the sale, and the sale 
was consequently held. The judgment-debtor ap- 
plied to have the sale set aside as void '.—Held, 
that the effect of the Court’s order for postpone- 
ment of the -sale was to deprive the officer of all 
legal authority to hold it on the date previously 
fixed ; that his not being aware of the order was 
not material ; that the defect in the sale amounted 
to an illegality and not merely to an irregularity 
within the meaning of s. 311 of the Civil Proce- 
dure Code ; that consequently it was not necessary 
to show that the defect had caused substantial loss 
to the judgment-debtor ; and that the Court could 
not confirm the illegal sale, but must hold it tO' 
be void. Sukhdeo Pal v. Sheo Gliulam, I. L. R. 
4 All. 382 ; Pam Dial v. Mahtab Singh ^ I. L. R. 
3 All. 701 ; and Gang a Prasad v. Jag Lai Raiy 
I. L. R. 11 All. 883, referred to. Sant Lal v. 
Umrao-un-nissa. 

[I. L. R. 12 All. 96> 

QS.— Disparaging reniarlis by bystanders or 
purchasers other than the decree-holder — Xotlce of 
sale — Practice regarding sales i7i execution of 
decrees — Adjournment of sale — Civil Procedure 
Gode [Act XIV of 1882), ss. 311, 291.] Disparaging 
remarks made by bystanders or by purchasers at 
an execution-sale other than the decree-holder do 
not constitute such an irregularity as is contem- 
plated by s. 311 of the Code of Civil Procedure. 
Grmga Xarain Gupta v. Amiunda Moyee 
roanee, 12 C. L. R. 404, followed ; Woope?idro Nath' 
Sircar v. Brojendro Nath Mundle, I. L. R. 7 Calc. 
.346 : 90 L. R. 263 ; and Ruhhinee Bullubh v. Brojo-^ 
nath Sircar, I. L. R. 5 Calc. 308, distinguished. 
It is the practice of the Courts under the Rules 
of the High Court, which have the force of law, 
to place all properties intended for sale in execu- 
tion of decrees on a list, and to proceed with the 
sales from day to day, commencing on an ap- 
pointed day. As each property is taken up in its 
turn, an adjournment of the sale of a particular 
property, which is the consequence of such pro- 
cedure, is not an adjournment within the meaning 
of s. 291 of the Civil Procedure Code ; and it 
cannot be said in such a case that there was an 
irregularity in the sale not having been held on the 
appointed day. Lal Mohun Chowdhuri y. Nunu 
Mohamed Talukdar. 


[I. L. R. 17 Calc. 152: 
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SALE IN EXECUTION OF DEOREE- 

cojitinucd. 

(9) SETTING ASIDE ^k-LEi—conthiued. 

(a) iRREaULARITY— 

39. — Inadequacy of lyrice — Substantial injury — 
Oivil Procedure Code {Act XIV of 1882), s. 311.] 
The relative cause and effect between a proved 
material irreg-ularity and inadequacy of price 
may either be established by direct evidence or be 
inferred, where such inference is reasonable, from 
the nature of the irregularity and the extent of 
the inadequacy of price. Where, upon an appli- 
cation to set aside a sale in execution of a decree, 
the material irregularity in the publication and 
conduct of the sale complained of, was the notify- 
ing of an incumbrance which did not really exist, 
and which must, in the ordinary course of things, 
lower the value of the property : — Held^ that it 
might fairly be inferred that the irregularity in 
the conduct of the sale was the cause of the in- 
adequacy of the price, Macnagliten v. Mahabir 
Pershad Singh, I. L. R. 9 Calc. 656, and Lala 
jMoharnli Lai v. Secretary of State for India in 
Council, I. L. R. 11 Calc. 2*00, referred to. GuR 
Buksh Lall V, Jawahir Singh. 

[I. L. R. 20 Calc. 599 

(b) Rights of Purchasers. 

40. — Civil Procedure Code, ss. 295, 315 — Execu- 
tion of decree — Suit by purchaser for retuxn of 
purchase-money.’] Where an auction-purchaser 
seeks to have refunded the price paid by him for 
property sold in execution of a decree, on the 
ground that at the time of sale the judgment- 
debtor had no saleable interest therein, it is compe- 
tent to him to proceed by way of a regular suit 
against the person into whose hands such price 
has come as such person’s rateable share of the 
assets of the judgment-debtor, under s. 295 of the 
Code of Civil Procedure. He is not limited to the 
procedure in the execution-department mention- 
ed in s. 315 of the said Code. Munna Singh v. 
Gajadhar Singh, I. L. R. 5 All. 677, followed. 
Kishun Lal V. Muhammad Safdar Ali Khan. 

[I. L. R. 13 AIL 383 

Al.— Sidt by the gmr chaser in execution-sale to 
recover the pur chase-maney — Civil Procedure Code 
(^Act XI V of 1882), s. 315 — Want of saleable iyi- 
terest.] T|ie plaintiff purchased land sold in exe- 
cution of a decree in favour of the defendant, but 
was subsequently evicted by the son of the judg- 
ment-debtor. He then sued in 1889 to recover the 
purchase-money paid by him, on the grouud that 
the judgment-debtor possessed no saleable interest 
in thy property in question. It appeared that the 
son of the judgment-debtor had obtained a decree 
in 1888 against the plaintiff and others declaring 
that she, the judgment-debtor, had no saleable in- 
terest in the property, and that in that suit the 
present defendant had given evidence in support 
of the present plaintiff’s contention ; the judgment 
in that suit was now admitted in evidence against 
the defendant: — Held, that the judgment above 
referred to was not evidence against the defend- 
ant ; that the suit should be dismissed on the 


SALE IN EXECUTION OP DEOREE- 

concluded. 

(9) SETTING ASIDE SALV^—eoyichided. 

(b) Rights op Purchasers— coyioluded. 

ground that there was no legal evidence, that the 
judgment-debtor whose interest in the land had 
bean purchased by the plaintiff possessed no legal 
interest therein. Nilakanta v. Imamsahib. 

[I. L. R. 16 Mad. 361 

SALE OF GOODS. 

See Contract Construction of 
Contracts. 

[I. L. R. 15 Bom. 33S 

See Lien. 

[I. L. R. 18 Calc. 573 

See Principal AND Agent— Commission 
Agents. 

[I. L. R. 16 Mad. 238 

[I. L. R. 17 Bom. 520 

, Agreement for— 

See Stamp Act, 1879, Sch. I, Art. 46. 

[1. L. R. 14 Bom. 102 
See Stamp Act, 1879, Sch. II, Art. 2. 

[I. L. R. 15 Mad. 150 

, Note on memorandum of— 

See Stamp Act, 1879, Sch. I, Art. 46. 

[I. L. R. 14 Bom. 102 

— Appropriation to vendee — Passing of property 
to vendee — Banhruptey of agents for purchase — 
Unpaid vendor — Stoppage in transit — Termination 
of transit — Goods landed in Bock and held by 
JDoch authorities — Bombay Act VI of 1879, 
ss. 43, ^2— Port Trustees of Bombay — Bye-laws of 
Port Trust, Buie 59.] In August 1890, the 
plaintiffs, through B, A Co., of Bombay, 
ordered from B, B Co., in London, 100 bales 
of grey shirtings at Is. lOd. per piece f. o. b., 
November-Deoember shipment. In order to carry 
out this order, JB, B cf Co. purchased goods of 
the required description from I) Sf Co., of Man- 
chester. The heading of the invoice of the goods 
supplied by B 4* Co. contained these words : 

Proceeds to be remitted to B, B Sf' Go., London, 
specifically for tbe protection of their acceptances 
of G Sg B B's draft against this or any of these 
shipments,” and the letter addressed \rg B ^ Go. 
to B, B ^ Go., forwarding draft contained the 
following clause It is understood that the pro- 
ceeds of the goods are to be remitted to be held by 
you specifically for the protection of the enclosed 
bill, or any other of your acceptances of our drafts 
against such shipments, which please confirm.” 
To this letter B, R Go. replied : We confirm the 
arrangements between us as 'to the disposal of 
remittances and against the shipments.” The 
bales were duly marked with the plaintiffs’ mark 
by direction of B, B df C7o.. and were to be delivered 
f.o.b. at Liverpool. B Co. accordingly despatch- 
ed the 100 bales to Liverpool, and there B, B Co, 



( 1007 ) 


DIGEST OF CASES. 


( 1008 ) 


SALE OF GOODS — coTitimied^ 

had them shipped in eight different vessels, ms., 
13 hales in each of the four steamers Nicbia, Clan 
Drim'niond^ Zncliulva and Roumania, and 12 bales 
in each of the ships R%^pania, Eden Rail, City of 
Rdinbiirgh’ and Wistow Rail. The 100 bales were 
consigned to Bombay by B. R Go., in their own 
name, the bills of lading being made out to “ their 
order or to his or their assigns.” B, R 4' Go. paid 
the freight at Liverpool and effected insurance 
on the plaintiffs’ behalf. All the shipments were 
made before the 1st December 1890, except the 
12 bales by the IVistow Rail, which were shipped 
on that day. On the several shipments being 
effected, B, R \ Go. accepted bills ot B dj' Go. 
payable three months after date. The bills of 
lading of the bales shipped in the NuMa. Gian 
Drummond and Rispania were endorsed, in blank 
loy B, R ^ Go., and sent by post to B. A Go., 
of Bombay. The Rnbia arrived at Bombay in 
Kovember, and the plaintiffs received the 13 bales 
shipped by her, B, A Sy Go. having endowed the 
bill of lading to the plaintiffs. No specific pay- 
ment was made by the plaintiffs in respect of these 
bales, but at that time they had a sum stand- 
ing to their credit in the books of B, A Go. 
The invoices of 25 more bales, ris., 13 bales ex 
Gian Drummond and 12 bales ex Rispania, arrived 
in Bombay later in November, and were handed 
to the plaintiffs. On the 1st December, 1890, 
the plaintiffs paid Rs. 25.000 to B, A Go. 
Neither the Glari Drummond nor the Ris- 
pania had then arrived in Bombay. On the 
4th December 1890, B, R A' Go. suspended pay- 
ment, and on that day a receiving order was 
made vesting their assets in the first defendant, 
W ; and on the next day P was appointed special 
manager of the estate under s. 12 of the English 
Bankruptcy Act (Stat. 46 and 47 Viet., c. 62). At 
that time the bills of lading for the remaining 
62 hales were still with B, R (^Go., who then 
handed them over to P. On the same 5th Decem- 
ber 1890, B, A S* Go. suspended payment in Bom- 
bay. On the l3th December 1890, D Sf Go., tele- 
graphed to their agents in Bombay, R, S 4' Go., 
directing them to stop the goods in transit, 
including th> 25 bales ex Gian Drummond and 
Rispania, On the 15th December, R, S ^ Go., on 
behalf of D tj* Co., gave notice to the agents of the 
Rispamia to stop the 12 bales on board that vessel. 
Previously to that notice, however, the bales had 
been landed in the Dock at Bombay. They then 
gave the Dock authorities notices, but at that 
time the ships’ agents had already given the plain- 
tiffs a delivery order for the goods. On the same 
day, the 15th December, R, S Sy Go. gave 
notice to the agents of the Gian Drummond to 
stop the 13 bales on board. These bales had not 
then been landed, and were then still on board. 
The other five steamers with the remaining 62 
hales duly arrived in Bombay and went into Dock. 
On the 22nd January 1891, the Romnania, the 
City of Bdi7ih2irg7i £iTid the Wistow Rail had land- 
ed all the bales which they had on board. The 
Bden Rail had landed 9 out of the 12 which she 
had brought, leaving 3 still to be discharged, and 
the Inolmlva had not landed any of her bales, the 
whole 13 being still on board. On that day (2nd 
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January 1891) R, S f Go., on behalf of D S^i^Go.^ 
wrote to the several agents of the above steamers 
notices of stoppage in transit of the above bales, 
except in the case of the Wistow Rail, in respect 
of which no notice was sent. These notices were 
all delivered on the 3rd January 1891 :^ReId 
(1) On' the evidence, that the payment of the 
Rs. 25,000. by the plaintiffs, to B, A cf Go. in 
Bombay was a payment for and on account of the 
100 bales. In respect of transactions before bank- 
ruptcy, a payment to B, A Go. was a payment 
to B. R S' Go. ; but, if that were not so, B, A 
Go. were agents to receive payment. (2) That 
on the goods being shipped at Liverpool, if nob at 
an earlier date, the property in them passed from 
D Sc Go. to B, RSf Go., and from the latter, by 
reason of the plaintiffs’ contract with B, R S' Go., 
to the plaintiffs,—^, R S' Go, having, by holding 
the bills of lading, the constructive possession of 
the goods, and the legal right to their actual pos- 
session, and to retain the same until their price 
was paid by the plaintiffs with the charges. (3) 
That the plaintiffs were eiitifcled. as against the 
representatives of B. R S' Go. and B, A S' Go. in 
bankruptcy, to the bills of lading and the goods 
represented by them wibhoiib further payment. 
R. 8 S' Go. as agents of the Official Receiver had 
not, therefore, the right to withhold the bills of 
lading of any of these bales from r,he plaintiffs (4) 
On the evidence, that wben^Z) S' Go. forwarded the 
goods to B, R S' Go. at Liverpool they really st .rted 
the goods on their voyage to Bombay, and that the 
transit lasted until the bales were “ at homo ” in 
Bombay. Until then the right of D S' Go to stop 
the goods in transit lasted. (5) That effectual 
notice on behalf of D S' Go. to stop in transit was 
given in respect of the 13 bale.s ex Ronmania by 
the notice sent by R, S S' Go. on the 15th December 
1890. The general notice given on that day to 
the agents of the Ro7i7)iania nob only as to specific 
bales, but as to any other bales shipped on account 
of G and R D to B, A S' Go., although indefinite, 
covered the shipment by the Roimaiiia, and was 
given in time to prevent the bales on board that 
ship from reaching “home,” (6) That effectual 
notice by R, 8 S' Go., on behalf of D S' Go., to stop 
in transit was given in respect of the 13 bales ex 
Inehulra and the 3 bales (out of the 12) ex Eden 
Rail which were still on board and undischarged 
at the date of the notice of the 2nd January 1891. 

(7) As to the 12 bales ex Rispania landed prior to 
the notice of the 15th December and*as to the 12 
bales ex City of Edinburgh and the 9 (out of the 
12) ex Edeii Rail landed before the notice of the 
2ud January 1891, aud as to the 12 ex Wistow 
Rail in respect of which no notice at all was 
given, that the plaintiffs were entided to them. 

(8) That the goods ceased bo be in transit when 
landed in dock in Bombay. Lilladhar Jairam 
Narranji r. Wreford. 

[I, L. R.17 Bom. 62 

SALE -WHILE VENDOR IS NOT IN 
POSSESSION. 

See Ontjs Probandi— Limitation and 
Advehse Possession. 

[I. L. R. 16 Bom. 343 
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SALE^PROCEEDS. 

^ See Sale for Arrears op Rent— Sur- 
plus Proceeds op Sale. ' 

[I. L. R. 20 Calc. 2^1 

, Distribution of— 

See Cases under Sale in Execution 
OF Decree — Distribution of 
Sale-Proceeds. 

, Suit for refund of, wrongly paid— 

See Right of Suit — Sale in Execu- 
tion OF Decree. 

[I.L. R. 12A1L546 

, Suit to recover surplus— 

See Limitation Act, 1877, s. 10. 

[I. L. R. 18 Calc. 234 

See Limitation Act, 1877, Art. 62. 

[I. L. R. 18 Calc. 234 

See Limitation Act, 1877, Art. 120. 

[I. L. R. 20 Calc. 51 

See Limitation Act, 1877, Art. 145. 

[I. L. R. 18 Calc. 234 

See Mortgage— Power of Sale. 

[I. L. R. 16 Bom. 141 

SALVAGE. 

See Co-SHARERs — General Rights in 
Joint Property. 

[I. L. R. 14 All. 273 

— — Eoeeessiee hail-^ Costs — Salrage ser- 
qiices — Amount of award increased on ajypeal.'] In 
an action of salvage in which a ship was arrested, 
and the bail asked for was found to be excessive, 
the* Court (Pigot and Trevelyan, JJ.) held, 
that the promovents must pay the impugn ants 
the costs occasioned by the bail required being 
excessive. George Gordon, L. R. 9 P. D. 461, fol- 
lowed. In this case the Court increased the 
amount of salvage award from d£l,500 to £-2,400, 
in consideration of the great ri.sk incurred by the 
salvors in rescuing the ship and cargo, which were 
very valuable, from imminent destruction. IN 
THE matter op THE SHIP “CHAMPION.” 

[I. L. R. 17 Calc. 84 

SALVATION ARMY, OBSTRUCTION OF 
STREET BY. 

See Madras Police Act, 1888, s. 71. 

[I. L. R. 14 Mad. 223 

SAN AD. 

See Oude Estates Act. 

[I. L. R. 17 Calc. 311 
[L. R, 16 I. A. 183 
[I. L. R. 17 Calc. 444 
[L. R. 17 I. A. 54 


SANAD — cor chided. 

, Construction of— 

See Grant — Construction op Grants. 

fl. L. R. 15 Bom. 625 

See Hereditary Office. 

[I. L. R. 16 Bom. 374 

See Ownership, Presumption of. 

[I. L. R. 15 Mad. 101 

See Service Tenure. 

[I. L. R. 14 Bom 82 

See Settlement — Construction op 
Settlement. 

[I. L. R. 17 Bom. 407 

, Endorsement on— 

See Registration Act, s. 17. 

[I. L. R. 14 Bom. 472 

, Production of— 

See Bombay District Municipal Act, 
s. 83. 

[I. L. R. 15 Bom. 516 
SANCTION TO PROSECUTION. Gol, 


1. 

Where Sanction is Necessary... 

... 1010 

2. 

Nature, Form and Sufidciency 

of 


Sanction 

... 1011 

3. 

Power to Grant Sanction 

... 1012 

4. 

Discretion in Granting Sanction 

... 1012 

5. 

Revocation of Sanction 

... 1013 


See Criminal Proceedings. 

[I. L. R. 16 Bom. 729 

See Criminal Procedure Code, s. 487. 

[I. L. R. 14 All. 354 

Magistrate, Jurisdiction op — 
Reference by other Magis- 
trates. 

[I. L. R. 16 Mad. 461 

See Revision -Criminal Cases— Mis- 
cellaneous Cases. 

[I. L. R. 20 Calc. 349 

, Order granting or refusing— 

See Appeal in Criminal Cases— Crimi- 
nal Procedure Code. 

[I. L. R. 15 All. 61 

' (1) WHERE SANCTION IS NECESSARY. 

1 . — ‘‘ Court'' — Collector — Appraisement pro- 
ceedings — Criminal Procedure Code {Aot X of 
1882), 5 . 195 — Bengal Tenancy Act ( VIII of 1885), 
ss. 69, 70.] The word “ Court,” used iti s. 195 
of the Criminal Procedure Code, without the pre- 
vious sanction of which offences therein referred 
to, committed before it, cannot be taken cogni- 
zance of, has a wider meaning than the words 
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SANCTION TO PROSECUTION — G out cl, 

(1) WHERE SANCTION IS NECESSARY— 

concluded, 

‘‘ Court of Justice ” as defined in s. 20 of the 
Penal Code. It includes a tribunal empowered 
to deal with a particular matter, and authorised 
to receive evidence bearing on that matter, in 
order to enable it to arrive at a determination.^ A 
Collector, acting in appraisement proceedings 
under ss. 69 and 70 of the Bengal Tenancy Act, 
is a Court within the meaning of the term as 
there used. Where therefore, in certain appraise- 
ment proceedings, some rent receipts, which were 
alleged to be forgeries, were filed by tenants 
before the Collector, and proceedings were sub- 
sequently taken against them before the Joint- 
Magistrate charging them with offences under 
ss. 465 and 471 of the Penal Code, held, that the 
Joint-Magistrate could not take cognizance of the 
offences charged without the previous sanction 
of the Collector having been granted. Raghoo- 
BTOS Sahoy Kokil' Singh alias Singh. 

[I. L. R. 17 Calc. 872 

2 ,-~G'i'ioiincd ProGedure, Code s. 196 — Begistra- 
tion Act {III of 1877), ss. V2, 75 — “ Gourt^'‘-^ 
Sanction for gjroseciition for goerjnry.'] A Regis- 
trar, acting under the Registration Act, ss. 72—75, 
is a Court for the purposes of the Criminal Pro- 
cedure Code, s. 195, and his sanction is therefore 
necessary fer a prosecution for perjury committed 
in respect of the presentation of a document to 
him for registration. Atchayya v. Gangayya. 

[I. L. R. 15 Mad. 138 

2,,^ Criminal Procedure Code, s. Registrar 

Court '''' — Registration Act, 1877, s. 73.] A 

Registrar acting under s, 73 of the Registration 
Act, 1877, is not a Court within the meaning of 
s. 195 of the Code of Criminal Procedure. Atcliyya 
T. Gangayya, I, L. R. 15 Mad. 138, dissented from. 
Queen-Empress r. Ram Lal. 

[I. L. R. 15 AIL 141 

(2) NATURE, FORM, AND SUFFICIENCY 

OF SANCTION. 

4:,,^GTiminal Procedure Code, s, 197 — Prosecn- 
tion of public servants — Indefiniteness of sanction.'] 
An order by the Board of Revenue sanctioning 
the prosecntion of a Deputy Tehsildar by the Col- 
lector of the District for “ bribery or such of the 
charges set forth in the Deputy Collector’s re- 
port as he thinks likqly to stand investigation by 
a Criminal Court ” is not a legal sanction within 
the meaning of the Criminal Procedure Code, s. 
197, and a commitment on anyof-such charges 
should be quashed. Queen- Empress «?. Sama- 
VIEE. 

[I, L. R, 16 Mad. 468 

5. — Criminal Procedure Code, ss. 195, 476 — 
Preliminary incyuiry — Penal Code {Aot XL 'V of 
1860), s.\^'2-^ Criminal Procedure Code {Act X 
of 1872), s. 471.] Where a Deputy Commissioner 
issued a sanction to prosecute the accused upon 
an express application made on behalf of a 
certain person against whom a charge of torture 
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SANCTION TO PROSECUTION— 

(2) NATURE, FORM, AND SUFFICIENCY 
OF SANCTION — concluded. 

had been made, and which he found, for reasons 
stated in his judgment, to be false : — Reid, taking 
the order to have been one made under s. 195 of 
the Code of Criminal Procedure, that it was a 
proper sanction, inasmuch as it was given to a 
contemplated prosecution by a definite person. 
Senible — On the supposition that the order was one 
under s. 47^ of the Criminal Procedure Code, that 
it was not necessary for the validity of an order 
under that section that there should be any evi- 
dence on the record contradicting the case which 
was thought to be false, or that there should be a 
preliminary inquiry. Although it may sometimes 
well be that a preliminary inquiry ought to ba 
held, the adoption of a rigid rule to that effect is 
neither rendered imperative by the law, nor is 
it desirable. In the matter of Ilutty Loll Ghose, 
I. L, R. 6 Calc. 308; Queen v. Baijoo Lall, I. L. R. 
1 Gale. 450, and Khegyu Nath Slhdar v. Girish 
Chunder Malierjee, I. L. R. 16 Calc. 870, referred 
to and distinguished. Baperam Surma v. Gouri 
Nath Dutt. 

[I. L. R. 20 Calc. 474 

^.--'Criminal Procedure Code,ss. 476, 195 — Sane- 
tion by Magistrate for ggvosecutlon — Preliminary 
inguiry.] When a Magistrate takes action under 
B. 476 of the Code of Criminal Procedure, it is not 
necessary to the validity of his order that he- 
should hold a preliminary inquiry, Baperam Siir^ 
ma V. Gouri Nath Dutt, I. L. R. 20 Calc. 474^ 
followed. Queen-Empress v. Matabadal. 

[I. L. R. 15 All. 392 

(3) POWER TO GRANT SANCTION. 

7. — Civil Procedure Code, 1882,5. 195 — Offence 
committed in presence of Court — Preliminary in- 
quiry — Case settled without evidence.] It is compet- 
ent for a Civil Court before which a case may have 
been settled without any evidence being gone into, 
and which has grounds for supposing the offence 
of the nature referred to in s. 195 of the Code of 
Criminal Procedure has been committed before it 
during the pendency of such case, to make a preli- 
minary enquiry, and thus satisfy itself whether a 
primd facie case has been made out for granting 
sanction, and if so satisfied, to grant sanction for 
the prosecution of the person alleged to have com- 
mitted such offence. A sanction granted after 
such preliminary enquiry and based thereon is not 
illegal. In re Kasi Chunder Moznmclar, I. L. R. 6- 
Calc. 440, and Zemindar of Slvagiri v. Queen, 
I. L, R. 6 Mad, 29, dissented from on this point. 
Shashi Kumar Dey v. Shashi Kumar Dey. 

[I. L. R. 19 Calc. 345 

(4) DISCRETION IN GRANTING SANCTION. 

8. — Crimmal Procedure Code, ss. 195, 435, 478— 
Forged documents filed in Court — Prosectition order- 
ed by Court as to documents not on record — Power 
of High Court in revision.] Certain documents 
having been put into Court in a suit pending be- 
fore a District Munsif, but not given in evidence^, 
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SANCTION TO PROSECUTION— 

(4) DISCRETION IN GRANTING SANCTION 

— concluded. 

the District Munsif made an order for the prose- 
cution of the parties who so put them in, on the 
ground that the documents were forgeries: — Held, 
that the High Court had power to revise the pro- 
ceedings of the District Nunsif ; that the District 
Munsif was not competent to go beyond the record, 
Ecmhidar of Slvaffiri v. Queen, I. L. R. 6 Mad. 29, 
followed ; and that the order was wrong and should 
be set aside. Abdul Khadar v. Meera Saheb. 

[I. L. R. 15 Mad. 224 

(5) REVOCATION OF SANCTION. 

9. — Crcm'nial Procedure Code, 1882, sr. 196, 476 — 
Court, jurlsdictioyi of.’] The High Court 
has no power on appeal to set aside a complaint 
duly made by a Subordinate Court under s. 476 of 
the Code of Criminal Procedure. Queen-Empress 
V . Narakka. 

[I. L. R. 13 Mad. 144 

SAPINDAS. 

See Hindu Law— Inheritance— Gene- 
ral Heirs- Sapindas. 

[I. L. R. 16 Bom. 716 
[I. L. R. 17 Bom. 303 

See Hindu Law— Inheritance— Spe- 
cial Heirs— Males— Cousins. 

[I. L. R. 17 Calc. 518 

See Hindu Law— Steidh an— Descrip- 
tion AND Devolution of 
Stridhan. 

[I. L. R. 17 Bom. 114 

SARANJAM. 

See Grant -Construction op Grants. 

[I. L. R. 15 Bom. 247 

See Hindu Law— Partition— Property 
liable or not to Partition. 

[I. L. R. 15 Bom. 247, 519 

, Right to possession and manage- 
ment of— 

See Limitation Act, 1877, Art. 144- - 
Interest in Immoveable 
Property. 

[I. L. R. 15 Bom. 247 

See Pensions Act, s. 4. 

[I. L. R. 16 Bom. 696 

Sec Service Tenure. 

[I. L. R. 17 Bom. 431 

SAYER COMPENSATION. 

See Munsif, Jurisdiction of. 

[I. L. R. 19 Calc. 8 


SCHEDULED DISTRICTS ACT (XIV OF’ 
1874). 

See Appeal in Criminal Cases— Acts. 

[I. L. R. 15 Bom. 505 

See Criminal Proceedings. 

[I. L. R. 13 Mad. 353 
, Notification under— 

See High Court, Jurisdiction op— 
High Court,Madbas— Criminal. 

[I. L. R. 14 Mad. 121 

SEARCH WARRANT. 

See Arms Act, s. 19. 

[I. L. R. 15 AH. 129 

See Calcutta Police Act, s. 5. 

[I. L. R. 20 Calc. 670 

See Warrant. 

[I. L. R. 13 Mad. 18 

SECOND APPEAL. 

See Special Appeal. 

SECRETARY OF STATE, SUIT AGAINST. 

See Small Cause Court, Mopussil— 

J URisDicTioN— Government, 
Suits against. 

[I. L. R. 17 Calc. 290 

SECUNDERABAD, CANTONMENTS OF. 

See Security for Costs— Suits. 

[I. L. R. 21 Oalc. 177 

SECURITY FOR COSTS. GoL 

1. Suits 1014 * 

2. Appeals 1015 

See Letters Patent, High Court, 

cl. 15. 

[I. L. R. 21 Calc. 473 

See Privy Council, Practice of. 

[I. L. R. 17 Calc. 693 

(1) SUITS. 

1. — Practice — Suit for money ^Ciril Procedure 

Code {Act XIV of 1882), 380, {Act VI of 1888), 

8. 5.1 A suit to recover certain specified articles 
and money alleged to have been wrongfully seized 
and taken possession of -by the defendant, or to 
recover the value thereof, is a suit for money 
within the terms of the second paragraph of s. 380 ■ 
of the Civil Procedure Code, the term suit 
for money ” as there used being wider than a suit 
for debts. Circumstances under which the Court 
will order security for costs to be given by a 
female plaintiff in such a suit. Degumbari Debi 

V, AUSHOOTOSH BANERJEE. 

LI. L. R. 17 Calc. 610 

2. ’~~Civil Procedure Code (Act XIV of 1882)^ 
380 — Cantonment of Secunderahad.] For the 

purposes of s. 380 of the Code of Civil Procedure.. 
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.-SECURITY FOR OO^TS-^coiioluded, 

(1) SUITS — Goncluded. 

the British Cantonment of Secunderabad is a 
place out of British India. Hossain Ali Mirza 
i\ Arid Ali Mirza. 

[I. L. R. 21 Calc. 1?7 
(2) APPEALS. 

3. — Discretion of Gourt to refuse security — Givil 
Procedure Code {Act XIV of 1882), s. 549.] An 
original Court rejected, as insufficient, security 
offered for the purpose of conforming to an order 
of the High Court under s. 549, Civil Procedure 
Code ; and refused to receive other security offered, 
in lieu, after the time fixed by the order had ex- 
■pired. This was affirmed by the High Court:— 

that as the High Gourt had a discretion to enlarge 
the time allowed for finding security, and to accept 
other security in lieu of that rejeected or to refuse 
to do either, it had, under these circumstances, 
judicially exercised that discretion in refusing. 
Rajab Ali i'. Amir Hossein. 

[I. L. R. 17 Calc. 1 

4. — Clril Procedure Code {Act XIV of 1889), 
-s. 549 — Poverty of appellant — Ground for order- 
ing security for costs of appeal,] Under the cir- 
cumstances of this case the Court refused an 
-application that the appellant, on the ground that 
he was a person without means, should give 
^security for the costs of the appeal. Hewetson 
r, Deas. 

[I. L. R. 21 Calc. 526 

5. — Civil Procedure Code {Act XIV of 1882), 
s 549 — Dlscretum of Court — Potcer of Appellate 
Court to extend the time for furnishing security — 
Costs.] Mheie the High Court, under s. 649, Civil 
Procedure Code, has demanded security from an 
.appellant,- it has power to extend the time for 
complying with this order on application made, 
as well after as before the time first fixed has 
expired ; and may nevertheless reject the appeal, 
•under that section, if the security is not in the 
end furnished. Haidri Bai v. East Indian Bail- 
may Company^ I. L. R. 1 Ail. 687, overruled. In 
•this case, the Registrar was directed to allow only 
the costs applicable to the question argued and 
decided. Badri JNarain Seed Koer. 

[I. L. R. 17 Calc. 512 
[L. R. 17 I. A. 1 

Q— Civil Procedtere Code {Act XIV of 1882), 
-5. hi^—Beyection of appeal^Discretion of Appel- 
.ate Court to extend time for furnishing security.] 
The security for the respondents’ costs which the 
High Court had demanded' under s, 549 not having 
been furnished within the time fixed, and the 
Court, in the exercise of its discretion, having 
refused to extend the time, the appeal was re- 
jected under that section :^Held, that this was not 
a case for interference.’ Modhusudan Das r 
Adhikari Prapanna. 

[I. L. R, 17 Calc. 516 

B. c. Modhdstjdan Doss v. Krishna Prapanna 

llAMANING Doss. 

[L. R. 17 I. A. 9 
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SECURITY FOR GOOD BEHAVIOUR. 

— Criminal Procedure Code {Act X ^^1882)> 
s. 118 — High Court's power of interference when 
the amount of security is excessive — Magistrate's 
discretion, exercise of.] A Magistrate ordered 
the accused to execute a bond for Rs. 500 for his 
good behaviour for one year, and to furnish two 
sureties for the like amount. The accused failed 
to furnish the required security, and was sent to 
prison. The High Court, being of opinion that 
the amount of the required security was excessive, 
and that the Magistrate had not exercised a proper 
discretion in the matter, interfered in the exercise 
of its revision al jurisdiction and reduced the 
amount. Queen-Empress v. Rama. 

[I. L. R. 16 Bom. 372 
SENTENCE. Col 

1. General Cases ... ... 1016 

2. Cumulative Sentences ... * ... 1016 

See Appeal in Criminal Cases— Cri- 
, minal Procedure Code. 

[I- L. R 2-0 Calc. 687 
See Judgment— Criminal Cases. 

[I. lu. R. 21 Calc, 121 
See Reformatory Schools Act, s. 22. 

[I. L. R. 15 All. 208 

. See Revision —Criminal Cases — 
Commitment. 

[I. L. R. 16 Bom. 580 

See WHipriNG, 

I [I. L. R. 36 Bom. 357 

(1) GENERAL CASES. 

1. — Passing sentenae hrfore judgment — Criminal 
Procedure Code [Act X of 1882). ss. 866, 867. J A 
sentence which has been passed or a direction 
that an accused be set at liberty which has been 
given at a Sessions trial before the judgment 
required by s. 367 of the Code of Criminal Proce- 
dure, 1882, has been written, is illegal. Queen- 
Empress V. Haroobind Singh, 

[I. L. R. 14 AIL 242 

^ ^•~Iuiposition of non-appealahle sentences.] 
The imposition by Magistrates of non- appealable 
sentences in cases in which the facts are such as 
to render it very desirable that an appealable sen- 
tence should be passed, disapproved of. Jatea 
Shekh V, Reazat Shekh. 

[I. L. R. 20 Calc. 483 
(2) CUMULATIVE SENTENCES. 

S. — Bioting armed with deadly laeapom — Sepa- 
rate and distinct offences — Causing hurt and 
grievous hurt — Resistance and obstruction to 
Pffice — Penal Code, ss, 71, 148, 152, 882, 883.] 
Eight persons, who^ were charged with a number 
of others, were tried on various charges consist- 
ing of rioting armed with deadly weapons (s. 148, 
Penal Code), assaulting or obstructing a public 
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SENTENCE — eont'imfed. 

(2) CUMULATIVE SENTENCES— 

servant when suppressing a riot (s. 152), and 
voluntarily causing hurt and grievous hurt to 
deter a public servant from his duty (ss. 832 and 
333). The common object set out in the charge 
was “ to resist the execution of a decree obtained 
by A against B in the Court of the Second 
Subordinate Judge of Alipore, dated 80th April 
1891, and also by means of criminal force or 
show of criminal force to overawe the members 
of the Police force in the execution of their 
lawful powers as Police-officers,” and it was held 
that resistance to the Police was one of the com- 
ponent parts of the offence of rioting charged. 
At the trial in the Court of Session all eight 
accused were convicted of the offence charged 
under s. 1-iS, and each was sentenced to the 
maximum punishment allowed under that section, 
-viz., three years’ rigorous imprisonment. Seven 
out of the eight were convicted of offences under 
under s. 152, and sentenced each to an additional 
term of two years’ rigorous imprisonment for those 
offences. Two out of the seven accused were 
further convicted of offences under s. 332 of the 
P^nal Code, the hurt therein charged being caused 
to Police-officers engaged in suppressing the riot, 
and each sentenced to a further additional term 
of two years’ rigorous imprisonment for that 
offence. The eighth accused who was not convicted 
of an offence under s. 152, was convicted of an 
offence under s. 333, the grievous hurt, being 
similarly caused to a Police-officer, aud for that 
offence was sentenced to five years’ rigorous im- 
prisonment in addition to the sentence of three 
years passed on him under s. 148. It was contend- 
ed on appeal — (1) That the sentences passed under 
s. 152 in addition to those under s. 148 were illegal : 
(2) that separate sentences under S’. 152 and ss. 332 
and 383 were illegal ; (3) that the cumulative 
sentences under s. 148 and ss. 332 and 333 were 
illegal in so far as they exceeded the maximum 
sentence provided for either of the offences: — Held, 
as regards (1), that as resistance to the Police was 
one of the component parts of the offence of riot- 
ing of which the accused were couvicted and 
sentenced to the maximum punishment provided 
by s. 148, and having regard to the provisions of 
s. 71, the additional sentences under s. 152 were 
illegal. Held, as regards (2), that separate sen- 
tences under s. 152 and ss, 332 and 333 were illegal, 
as the hurt inflicted on the Police-officers was the 
violence used towards them which constituted the 
essence of the offence under s. 152. Held, as re- 
gards (3), that the separate sentences passed under 
s. 148 and ss. 332 and 333 were not illegal, there 
being nothing in s. 71 of the Penal Code which 
limits the amount of punishment that may he 
imposed for these offences. Ferasat v. Queen"- 
EMrBESS. 

[I. L. R. 19 Calc. 105 

A.—Be.nalOode, 71,148, U^,'mSe]mrate 
sentences for rioting and grievous hurt.'] When a 
prisoner is convicted of rioting and of hurt, and 
the conviction for hurt depends upon the applica- 
tion of 3 . 1 49 of the Penal Code, it is illegal to 
pass two sentences, one for riot and one for hurt. 


SENTENCE — concluded. 

(2) CUMULATIVE SENTENCES— 

But in such a case the two sentences would][be‘ 
legal, provided the total punishment does not 
exceed the maximum which the Court might pass 
for any one of the offences. When, however, 
the accused is guilty of rioting, and is also founfl 
to have himself caused the hurt, he may be pun- 
ished both for rioting and for hurt. lu such a' 
case the total punishment can legally exceed the 
maximum which the Court might pass for any 
one of the offences. Queen- Empress v. Bam Sariip, 
I. L. R. 7 All. 757, approved. Queen-Bmprbss' 
V. Ban A PuNJA. 

[I. L. R. 17 Bom. 260 

SEPARATE OFFENCES. 

&ec Joinder of Charges. 

[I. L. R. 14 All. 502 
[I. L. R. 20 Calc. 413 

See Sentence — Cumulative S e n - 
TENGES. 

[I. L. R. 19 Calc. 105 

SERVANT. 

See Master and Servant. 

, Liability of— 

See Bengal Excise Act, 1878, s. 53. 

[LL. R. 17 Calc. 566 

See Bombay Abkari Act, s. 43. 

[I. L. R. 15 Bom. 45- 

SERVICE TENURE. 

, Suit to recover estate granted as— 

Sec Limitation act, Art. 144— Ad- 
verse Possession. 

[I. L. R. 14 Mad. 365 

1. — Landlord and tenant — Service tenure, loith 
rent — Enhancement of rent - Resumption— Onus 
2 ')rolandl.] In a suit brought in 1886 by a zemin- 
dar to recover an estate granted by his predecessor 
to the predecessor of the defendant on a service 
tenure, a small money-rent being also reserved, 
it appeared that in 1864 the right of the plaintiff’s 
predecessor to rent had been establi.shed by suit, 
but there was no evidence that the service was 
then dispensed with, but in 188.5, it was intimated 
to the defendant that the service was dispensed 
with, and a notice to quit was given to him ; the 
option of holding the estate at an enhanced rent 
was, however, given to him at the same time : — 
Held, that the plaintiff was not precluded by any 
implied contract from increasing the rent ; and 
that the burden of proving the plea that the 
plaintiff was not entitled to eject lay on the de- 
fendants aud had not been discharged. Maha- 
DEVI V, ViKRAMA. 


[I. L. R. 14 Mad. 365 • 
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SERVICE TEN’URE— 

2. — Power of a 'oatanclar to create a 'perpetual 
miitalili — Exclusiorb of suoeessors from eatire 
■management of mtan — Kararpatra grants eonstriie- 
tion of — Vatan — Sanad^ construetion of.~\ The 
creation of a perpetaal mntaWk, with a certain 
share of the vatan as vrittl on account of mutalild 
is within the powers of a holder of the vatan for 
the time being, more especially when it is done 
for good and valuable consideration passing to the 
■ vatan. But it is not competent to him to exclude 
his successors from the entire management of the 
vatan. In 1825 the ancestor of the plaintiff, who 
was a desai and the last proprietor of the deshgati 
vatan of Tegur granted to the ancestor of the 
defendants a liararpatra (exhibit A) whereby in 
consideration of the services the latter was to 
render to the former in recovering the vatan, the 
defendants’ ancestor was to enjoy one- third of the 
vatan as vatani mutalik from generation to genera- 
tion, Subsequently the plaintiff’s ancestor granted 
to the defendants’ ancestor a sariad (exhibit B) 
which referred to the kararpatra already exe- 
cuted, and vested the entire management of the 
vatan in the defendants’ ancestor from generation 
to generation after the said vatan was recovered. 
After protracted legal proceedings, in which the 
defendants’ ancestor assisted the plaintiff’s great- 
grandfather, the vatan was recovered in 1839. 
In 1846 the defendants’ ancestor actually entered 
into th-e management, and continued to manage 
till 1850, in which year Grovernment put the vatan 
under attachment. From 1850 to 1861 ha remained 
out of possession in consequence of the attach- 
ment. In 1864 Government removed the attach- 
ment and restored the vatan to the plaintiff’s 
father. On being asked by the Collector to appoint 
some one to take possession and management of 
the vatan, the plaintiff's father wrote a reply on 
the 15th July 1855, that he had appointed the 
defendants’ father to manage it, and the defend- 
ants’ father continued to manage it till his death 
in 1880. On his death a fresh vmkhtyarnama was 
executed to the defendauts 1 and 4 by the mother 
-of the plalutiff, who was then a minor. Under 
that vmkhtyarnama the defendants managed 
the vatan till 1882, in which year the plaintiff 
having'attained his majority wished to manage it 
himself, but was opposed by the defendants. The 
services in connection with the vatan had ceased 
in 1864. The plaintiff, therefore, brought the 
present suit iu 1884 to recover the vatan, with 
mesne profits. The defendants set up the karar- 
patra (exhibit A) aud the .sanad (exhibit B) by 
which they contended they had acquired the 
hereditary right to keep the whole vatan in their 
posses.sion and management and to take oue-third 
• of the income derived from the same. The plain- 
tiff impeached these documents as forgeries, and 
■contended that in any case they were not binding 
•on him, as it was not competent to his ancestor to 
make a permanent alienation of the vatan or its 
management beyond his lifetime. The Court of 
First Instance awarded the plaintiff’s claim. On 
appeal by the defendants to the High Court: — 
reversing the decree of the lower Court, 
that the rights of the defendants under the karar- 
were in force and binding on the plaintiff, 
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notwithstanding that the services incidenlial to 
the vatan had ceased. That document had been 
executed not merely to create a permanent office 
for the services of which a certain share in the 
vatan was allotted as remuneration, but it pro- 
ceeded on the special service to be rendered to the 
family of the grantor by the recovery of the vatan 
itself. In other words, the performance of the 
service as mutalik was not the entire consideration 
or motive for the grant, nor did it expressly pro- 
vide for the grant ceasing when the services 
should be no longer required. Held also, that 
the sanad purported to exclude the grantor’s 
successors in the vatan entirely from the manage- 
ment of the vatan, and to v^st it in the permanent 
mutalik, aud whilst leaving them as the absolute 
owners of the two-thirds to deprive them of all 
control over it. This was virtually to attach an 
incident to the vatan inconsistent with its nature 
which the plaintiff’s ancestor was not competent 
to do. The parties were entitled to the joint 
management of the vatan as tenants-in-coinmon 
in respect of their undivided shares. Bhimaji 
Balvant V. Gieiapa Timapa Desai. 

[I. L. R. 14 Bom. 82 

.3. — Vatan service land, alienation of — Gordon 
Settlement in the Southern Maratha Country — 
Effect of the application of, to service vatan — 
Alienability of such vatan where services have 
been dispensed, with — Vatandars (Bombay) Aet 
111 of 1874 — Bombay Regulation XVI of 1827 — 
Bombay Acts 11 and Vll of 1863.] R and his 
sons were members of an undivided family. In 
execution of certain money-decrees passed against 
R the lands in dispute were sold to various persons 
from whom they were afterwards bought by the 
defendant. In 1.875 R died, and in 1887 his son.s 
and grandson filed this suit against the dofoudaut 
to recover the lauds. They alleged that the lauds 
were service vatan lands and inalienable, and that 
the execution-sales affected nothing except II s 
life interest, and that on R's death they (the 
plaintiffs) became entitled. They also couteuded 
that even if the Court should find that the lauds 
were not service vatan lauds, they were at all 
eveubs ancestral property, aud that tlie plaintiffs’ 
interests therein were nob affected by execution- 
sales under decrees to which they were not 
parties: — Held, on the evidence, affirming the 
judgment of the Court below, that, with the 
exception of two fields, none of the lands in que.s- 
tion were service vatan lauds. Held further, that 
the two fields, which were so excepted, aud which 
had been the subject of a “ Gordon Settlement” in 
1864, remained inalienable vatan lauds, although 
the services in respect of them had been dispensed 
with. The settlements made under Bombay Acts If 
and VII of 1863 made the iand.s thenceforth 
transferable as the property of the holder — 
Radhabai v. Anantrao, I, L. II, 9 Bom. at p. 215. 
What is termed a “ Gordon Sotblomenb ” was an 
arrangeraeub, entered into iu 1864 by a Com- 
mittee, of which Mr. Gordon, a.s Collector, was 
Chairman, acting on behalf of Government, with 
the vatandars in the Southern Maratha Country 
by which the Government relieved certain oatan\ 
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■SERVICE TENURE— 

■daTg j.u. perpetuity from liability to perform the 
services attached to their offices in consideration 
of a Judi or quit-rent charged upon the vata^i 
lands. These settlements were given binding 
legal effect by els. 2 and 3 of s. 15 of Bombay 
Act III of 1874. At the time when these settle- 
ments were made, lands were alienable by Bombay 
Regulation XVI of 1827 (as construed by the 
Courts) beyond the life of the actual incumbent, 
and the Gordon Settlement of 1864 (unless where 
it was otherwise specially provided by a parti- 
cular settlement), was not intended by either 
party to those settlements to convert the 'catan 
lands into the private property of the 'ratandar 
with the necessary incident of alienability, but 
to leave them attached to the hereditary offices 
which, although freed from the performance of 
services, remained intact, as shown by the defini- 
tion of hereditary office in the declaratory Act III 
of 1874. APPAJI Bapuji 'i\ Keshav Shamrav. 
Keshav Shamrav %\ Appaji Bapuji. 

[I. L. R-. 15 Bom. 13 

4. — Resuinptioti hy the Government of estates 
held on political tenure — Mixed estate of saran- 
jam and inam so held — Jurisdiction of the Givil 
Gourt.] The engagements entered into by treaty, 
between the British Government and the Raja 
of Satara in 1819, and the terms fixed separately 
with the several jagliirdars in 1820, did 

not impart any greater fixity of tenure than had 
previously belonged to the latter under Maratha 
rule ; and their jaghlrs remained liable to re- 
sumption at the will of the Government. The 
question to whom a saranyam, or jaghir^ shall be 
granted, upon the death of its holder, is one 
which belongs exclusively to the Government to 
be determined upon political considerations ; and 
it is not within the competency of any legal 
tribunal to review the decision. Inain villages 
and lands, with tho ' mohcisa^ included originally 
in one saranjam granted under the Maratha rule 
for the support of troops, remained after 1820, 
when the rule of the Peshwa had ceased, a per- 
sonal and military forming a mixed estate 

of sarayijain and inam. The tenure remained, 

. under British rule, political ; and no distinction 
could be drawn in this respect between the inam 
lands and the saranjam. The whole estate passed * 
to the person whom the Government at its discre- 
tion for political reasons recognized as the grantee, 
without its being competent to any Court of law 
to question the decision of the executive autho- 
rity in the matteu. Sultan Sani v. Ajmodin. 
Sultan Saki r. Begumbi. 

[I. L. R. 17 Bom. 431 
[L. R. 20 I, A. 50 

SESSIONS JUDGE. 

See Reference to High Court — Cri- 
minal Cases. 

[I. L, R. 13 Mad. 343 

See Verdict of Jury— Power to In- 
terfere ‘with Verdicts, 

[I. L. r‘ 14 Mad. 30 


SESSIONS JUDGE, JURISDICTION OP. 

See Charge — Alteration or Amend- 
ment OP Charge. 

[I. L. R. 12 All. 551 

See Commitment. 

[I. L. R. 15 All. 205 

See Criminal Procedure Code, s. 437. 

[I. L. R. 14 Mad. 334 

See Criminal Procedure Code, s. 487. 

[I. L. R. 14. All. 354 

See Possession, Order of Criminal 
Court as to — Likelihood op 
Breach of the Peace. 

[I. L. R. 20 Calc. 520 

1. — Grinilnal Procedure Gode^ ss. 193, 287, 288 — 
Cancellation of conditional pardon to prisoner — 
Approver, trial of-- Proof of eonfessional state- 
ments of aecused.] Several persons were charged 
with dacoity. While the case was pending, two of 
the accused made confessional statements ; after- 
wards a conditional pardon was tendered to them, 
and they were examined as witnesses by the Magis- 
trate and subsequently on behalf of the prosecution 
in the Sessions Court, to which the other accused 
were committed for trial. They there denied that 
they had been taken as approvers, whereupon the 
Sessions Judge placed them in the dock, called on 
them to plead, and permitted the depositions made 
by them before the Magistrate, but not their con- 
fessional statements, to be read to the jury: — 
Held, that the trial of the two persons, who had 
not been committed to the Sessions Court, was 
ultra vires. The proper coarse was to have treated 
the evidence given by them before the committing 
Magistrate as evidence in the case under s. 288 of 
the Code, and to have allowed the other accused to 
cross-examine them. Per cur. : The Sessions Judge 
committed an irregularity in refusing to place 
on the record the confessional statements of per- 
sons whom he treated as accused. Queen-Empress 
■V. Kama Tevan. 

[I. L. R. 16 Mad. 352 

2. — Powers of Sessions Judge on revision— ‘Fur- 
ther enquiry, power of Sessions Judge to direct — 
Griminal Procedure Gode [Act X of 1882), ss. 423, 
435, 436, 439.] A complaint was made before a 
Magistrate, which involved a charge of dacoity 
against the accused person and others. The Magis- 
trate in dealing with the case, proceeded under 
8. 209 of the Code of Criminal Procedure, and 
finding no case of dacoity primd faoie established, 
proceeded to frame charges under s. 254 of the 
Code charging the accused with offences under 
ss. 380 and 448 of the Penal Code, viz., theft 
in a building and criminal trespass. Having 
heard the whole of the evidence, he then acquit- 
ted the accused under s. 258 of the Code, and 
gave him sanction under s. 195 to prosecute the 
complainant under s. 211 of the Penal Code. 
The complainant then applied to the Sessions 
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SESSIONS JUDG-E, JURISDICTION OF 

, — concliided. 

Judge to revoke that sanction. The Sessions 
Judg-e proceeded to consider the whole case, and 
finding that a proper inquiry had not been made 
and all evidence available not taken, and that had 
this been otherwise, a Sessions case might have 
been established, directed the Magistrate to hold 
a further inquiry, and to proceed, in accordance 
with the result of such inquiry, either to commit 
the accused to the Sessions, or grant the sanction, 
as the case might he:—^eld, that the Sessions 
Judge had exercised a jurisdiction not vested in 
him by law. Acting as a Bevision Court he could 
send for the record for any purpose mentioned in 
s, 436, but he was not competent under s. 436 to 
direct a fresh inquiry, inasmuch as the accused 
had not been improperly discharged of an offence 
triable exclusively by a Court of Sessions, but had 
been acquitted of an offence within the Magis- 
trate’s jurisdiction. The Sessions Judge had, in 
fact, exercised the jurisdiction vested in him as an 
Appellate Court under s. 423, as if an appeal had 
been presented to him from an order of an acquit- 
tal ; such powers in revision cases are only con- 
ferred on the High Court. Bauanath Pandey 
- v. Gauri Kanta Mandal. 

[I. L. R. 20 Calc. 633 


SET-OFF. Ool. 

1. General Cases ... ... 1023 

2. Cross-Decrees ... ... 1025 


See Jurisdiction of Revenue Court— 
N.-W. P. Bent and Revenue 
Cases. 

[I. L. R. 15 All. 404 

See Mortgage— Accounts. 

[I. L. R. 15 Mad. 290 

See Mortgage— Redemption — Bight 
OP Redemption. . 

[I, L. R. 15 Bom. 186 


See Small Cause Court Presidency 
Towns— Jurisdiction— Set-off. 

[I. L. R. 20 Calc. 527 


[I. L. R. 21 Calc. 419 

(1) GENERAL CASES. 

Procedure Gode, s. \l\~Charactcr iti 
lohich claim is made—’ Written statement pleading 
a set^of.} In a suit in which the plaintiff sued, 
as son of a deceased vakil, to recover the amount 
of a promissory note and bond executed by the 
defendant to his deceased father, the defendant 
alleged in his written statement that the plain- 
tiff’s ^father had collected funds belonging to him, 
as his vakil, exceeding the amount due on the 
promissory note and bond and asked for a decree 
for the difference (1) that the written 

statement must be regarded as a plaint in reo*ard 
to the set-off and should have been stamped ac- 
cordmgly ; i2)thab if the plaintiff claimed as the ' 


SET-OFF — continued^ 

(1) GENERAL CASES— * 
heir and representative of his father the set-off 
was rightly pleaded. Chennappa r. Raghu- 

NATHA. 

[I.L. R. 15 Mad. 20 

2. — Civil Procednre Code, s. Ill — Bait for 
lalance of account.'] The defendant was lessee 
from Government of a bridge of boats over the 
Ganges under a lease for five years, the couaidera- 
tionfor which was payable by instalments extend- 
ing over the term of the lease. The lease con- 
tained, amongst other provisions, one to the effect 
that the Government, if it saw fit at the expira- 
tion of the lease to farm the bridge bo any other 
contractor, should be bound to bake over the les- 
see’s plant at a fair valuation to be determined 
by arbitration ; and another clause provided that 
“ should the Government, however, see fib to can- 
cel the lease during its currency with a view to 
substitute a pontoon bridge, or for any other cause 
for which the lessee is nob responsible he will be 
entitled to compensation from Government for 
all losses.” The lessee died before the expiration 
of the lease, and the Magistrate of the District, 
acting on behalf of the Government, proceeded 
to deprive his representatives of the use of the 
bridge and to seize the stock and materials. The 
Magistrate then directed two persona to assess the 
value of the stock, which was ultimately fixed at 
Rs. 10,900. The Magistrate added a percentage, 
bringing the total amount up to Rs. 12,100 ; and 
a suit was filed on behalf of Government against 
the representatives of the deceased lessee giving 
credit to the defendants for such amount, and 
claiming the balance due in respect of the last 
two instalments under the contract : — Pelf that 
the sum of Rs. 12.100 assessed in the inanncr 
above described could nob strictly be regarded hb 
a set-off. The suit was one for balance of account, 
and the defendants were entitled to dinputc the 
correctness of the plaintiff’s estimate of the iUun 
allowed in their favour. Secretary of State 
FOR India v, Madaui Lal. 

[I. L. R. 13 All, 296 

S.— Civil Procedure Code, ss. Ill, 2ir>— 6bT.v.>(. 
claims of the nature of set-of] Tha plaintiffs 
agreed to purchase from the defendant certain 
timber. They paid part of the price in advance 
and took delivery of some part of the tinilicr, but 
refused to take delivery of the rest, and subsc- 
! quently sued the defendant to rccov(‘r part of Uio 
price paid, alleging that the portion of which 
they had taken delivery was nob of the quality 
contracted- for ; -Held, that in such a suit the 
defendant might claim by way of set-off {'ompeii- 
sation for the loss which he liad incurred in the 
re-sale of that portion of the timber, the subject 
of the contract, or which the plaintiffs bad failed 
to take delivery. Section 1 1 1 of the Lode of Livii 
Procedure is not exhaustive of the descriptiojiK of 
cross-claim which may be allowed by way of .set- 
off. Clark V. Ruthnamloo Chefti^ 2 Mad. 296 ; 
Kistnasamoj PiUay v. A/uuiefal ( 
for the Town of Madras, 4 Mad 120 ; IC shore hand 
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SWIl-O'S'Y— concluded. 

*{1) GENERAL CASES — concluded. 

Oliamioalal Madho'irji Visram,!. L. R. 4 Bom. 
407 ; Prajl Lai y. Maxwell, I. L. R. 7 All. 284 ; 
Bliaghat Panda v. Pamdeb Panda, I L. R. 11 
Calc. 557 ; and CMsliolm v. Gopal Ghunder Surma, 

I. L. R.16 Calc. 711, referred to. NiAZ Gul Khan 
V. Dukga Prasad. 

[I. L. R. 15 All. 9 

4. ^^Glvil Procedure Code (Act XIV of JSS2)^ 
s,221—Gosis due by mortgagee to mortgag'or — Set-off 
agamst the mortgage-debt —Liability of moitgage 
for any balance —Redemption suit. '] The mortgagor 
IS entitled to set-oS or deduct the amouni; of costs 
payable to him under the decree against or from 
the mortgage-debt payable by him. If the amount 
of the costs be larger than the mortgage-debt, the 
mortgagor is entitled to obtain possession at once 
of the mortgaged property and to recover the 
balance against the mortgagee. SiDU r. Bali. 

ri. L. R. 17 Bom. 32 

(2) CROSS-DECREBS. * 

5. — Glvil Procedure Code, s. 246.] Where a de- 
cree-holder holds a decree against several persons 
jointly, one of whom holds a decree against him 
singly, both decrees being executable in the same 
Court, it is competent to the holder of the joint 
decree, under the provisions of 246 of the Code 
of Civil Procedure, to plead such decree in answer 
to an application for execution of the decree 
agamst him singly. Ram Sukh Das v Tota Ram. 

[I. L. R. lA All. 339 

SETTLEMENT. CoL 

L Construction of Settlement ... 1025 

2. Effect of Settlement ... ...1026 

See Assam Land and Revenue Regu- 
lation. 

[I. L. R. 17 Calc. 819 

, Gordon Settlement. 

See Service Tenure. 

.[I. L. R. 15 Bom. 13 

, Suit to set aside— 

See Sonthal Pergunnahs Settlement. 

[I. L. R. 18 Calc. 146 

(1) CONSTRUCTION OF SETTLEMENT. 

1 . — Settlement by Government of land on which 
stood a hat — Calculation for purpose of settlement 
^Tolls- ndt-Reg%aatlon XXV II of 1798.] A 
settlement of land (on which stood a hdt) by the 
Government to a private person, such settlement 
being arrived at by taking into calculation the 
profits of the lidt, does not amount to a grant of 
the tolls, bub of the land only ; the reason for 
looking at the tolls being to ascertain the value of 
the land. Such a settlement, therefore, does not 
imply a monopoly which will enable the holder to 
restrain other persons from setting up another hdt 
close by. Rakhal Das Addy v. Durga Sun- 
DURi Dasi. Durga Sunduri Debi v. Rakhal 
Das Addt. 

[I. L. R. 17 Calc. 468 


SETTLEMENT— 

(1) CONSTRUCTION OF SETTLEMENT— ‘ 

concluded. 

2. — Summary Settlement Act (Bombay Act 
VII of 1863) — Nature of settlement under that 
Act — Settlement made and sanad issued under a 
mistahe — Quit-rerit paid by inamdars to Govern- 
ment under such settlement — Refund — Void agree- 
ment — Contract Act (IX of 1872), ss. 20, 65— 
Sanad, meaning and effect of.’] Under the Bombay 
Summary Settlement Act (BombayActVII of 1863), 
a settlement in respect of the village of Mankol 
was effected, in 1864. between the Government and 
the plaintiffs ..who were the inamdars, and a sanad 
was granted to the plaintiffs, under the terms of 
which a certain yearly quit-rent was payable by 
them to Government in respect of the said village. 
At the time of the settlement the plainbiff.s believ- 
ed that they were the superior holders of all the 
lands in the village, iiicludiug certain loanta lands. 
It subsequently appeared, however, that the loanta 
lands were the property of certain glrassias, who 
were in possession as owners, and that the plain- 
tiffs were not the holders of these lands within 
the meaning of s. 32 of Bombay Act VII of 1863, 
The Government, however, required the plaintiffs 
to pay the entire quit-rent of the village for the 
Samvat years 1939-1940, as fixed by the sanad. 
The plaintiffs paid under protest and brought this 
suit to recover the amount (Rs. 400-12-6) paid in 
respect of the loanta lands: — Hdd, that the plain- 
tiffs were entitled to a refund of the quit-rent 
paid in respect of the wanta lands. A settlement 
under Bombay Act VII of 1863 is an agreement 
effected by proposal and acceptance {see s. 2), and 
is subject to the ordinary rules applicable to 
contracts. Here both parties entered into the 
settlement in the belief that the plaintiffs were 
the superior holders of all the lands in the village. 
There was, therefore, a common mistake as to a 
matter of fact which both parties must have 
regarded at the time as essential to the agreement, 
it being made so by the Act itself under which 
they assumed to contract. Such a mistake under 
s. 20 of the Contract Act (IX of 1872) renders the 
agreement void. The settlement as to the icanta 
lands might be treated as distinct from that which 
applied to the remaining lands of the village, the 
former being void, and the plaintiffs being, there- 
fore, entitled to a refund of the quit-rent paid in 
respect of such lands under s. 65 of the Contract 
Act. A sanad issued under Bombay Act VII of 
1863 merely declares what by s. 6 of the Act is 
stated to be the effect of the settlement to which 
both the Government and the holders of the land 
have consented ; but it is by virtue of the settle- 
ment itself as provided by the Act, that Govern- 
ment are entitled to demand payment of such 
rent. SECRETARY OF State FOR India /*. Sheth 
Jeshingbhai Hathisang. 

fl. L. R. 17 Bom. 407 

EFFECT OF SETTLEMENT. 

3. — Re settlement of land by Government after 
High Court decisUm dealing loith the land — Bengal 
Regulation XI of 1825 — Act XXXI of 1858..] 
Quare — Whether a re-settlement of land by the 

.33 


W, D 
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S --concluded. 

(2) EFFECT OF SETTLEMENT— 

Government, as the ruling power, with persons 
entitled to such settlement under Bengal Regula- 
tion XI of 1825 and Act XXXI of 1858, confers 
upon the settlers, the owners of the old settlement, 
a fresh right, when made subsequent to a judg- 
ment of the High Court dealing with such land. 
Modhu Sudan Kundu -w. Promoda Nath Roy. 

[I. L. R. 20 Calc. 732 

SETTLEMENT OFFICER. 

See SoNTHAL Pergunnahs Settlement. 

[I. L. R. 18 Calc. 146 

, Application to— 

See Gujarat Talukdars Act, s. 10. 

[I. L. R. 16 Bom. 408 

, Order made by— 

See Decree— Construction of Decree. 

[I. L. R. 17 Calc. 246 

, Order on appeal from— 

See Special Appeal— Orders Subject 
OR NOT TO Appeal. 

[I. L. R. 16 Bom. 408 

5 Power of— 

See Bengal Tenancy Act, ss. 101—115. 

[I. L. R. 20 Calc. 577 
[I. L. R. 21 Calc. 378 

See Bengal Tenancv Act, s. 102. 

[I, L, R. 21 Calc. 38 

See Bengal Tenancy Act, s. 103. 

[I. L. R. 19 Calc. 641, 643 

, Talnkdari— 

See Public Officer. 

[I. L. R. 14 Bom. 395 

SHAREHOLDER. 

, Liability of— 

See Cases under Company— Articles 
OF Association and Liability 
OF Shareholders. 

, Right of, to vote. 

See Company— Meetings and Voting. 

[I. L. R. 15 Bom. 164 

SHARES. 

, Agreement relating to sale'^f— 

See Stamp Act, Sch. I, Art. 5. 

[I. L. R. 13 Mad. 265 
[I. L. R. 14 Bom. 316 


SHARES — concluded, 

, “ Holding sLares,” meaning oi^~ 

See Declaratory Decker, Suit for— 
Declaration of Title. 

[I, L. R. 17 Bom. 197 

, Transfer of— 

See Company — Transfer op Shares 
AND Rights of Transferees. 

[I. L. R. 16 Bom. 80, 398 

SHARE WARRANTS, STAMP ON. 

See Magistrate, Jurisdiction of — 
Special Acts— Companies Act, 

[I. L. R. 20 Calc. 676 

SHEBAIT. 

See Hindu Law— Endowment —Crea- 
tion of Endowment. 

[1. L. R. 17 Calc. 3, 557 

See Hindu La w— Will— Con st ructi o,\ 
—Adoption. 

[I. L. R. 19 Calc. 513 

, Suit to remove— 

See Limitation Act, 1887, Art. l2o. 

[I. L. R. 19 Calc. 776 

See Title— Evidence and Proof of 
Title— Long Possession. 

[I. L. R, 19 Calc. 776 

SHIP. 

, Arrest of— 

See Costs— Special Oases— Admiralty 
OR Vice-Admiralty. 

£1. L. R. 17 Calc. 84 

See Salvage. 

[I. L. R. 17 Calc. 84 

, Measurement of— 

See Merchant Shipping Act, ss, 21, 20. 

[I. L. R. 14 Bom. 170 

SHIPMENT. 

, Contract for— 

See Contract— Construction of Con- 
tracts. 

£1. L. R. 16 Bom. 389 
[I. L. R. 17 Bom. 129 
See Sale op Goods. 

£1. L. R. 17 Bom. 62 

, Meaning of— 

See Contract— Construction op Con- 
tracts. 

[I. L. R, 17 Bom. 129 

See Evidence — Parol Evidence — 
Varying or Contradicting 
Written Instruments. 

£1. L. R. 17 Bom. 129 
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SHIPPING LAW. 

* See Merchant Shipping Act, ss. 21, 26. 

[I. L. R. 14 Bom. 170 

— Jettison — Right to general acerage eontrihUlon 
— Right of ‘ shippers of jettisoned cargo — Default 
of master — Right of sh ipowner — Remedies of ship- 
pers — Lien on cargo saeed in consequence of jettison.'] 
In jettison of part of a general cargo the right of 
those entitled to contribution, and the correspond- 
ing obligations of the contributors, originating in 
the actual presence of a common danger, not in 
the causes of it, are mutually perfected whenever 
the goods of some of the shippers (not being 
wrong-doers, or those respotisible for the latter) 
have been advisedly sacrificed, and the property of 
others has been thereby preserved. Such exceptions 
as that recognized where the average loss has been 
occasioned by the ship’s being unseawortby 
\_Schloss v. jjeriot, 14 (1. B. (N. S.), 59], and as 
that made in the refusal of coutribution to ship- 
pers of deck-cargo when jettisoned, are in truth 
but limitations on the above rule, which have been 
introduced from equitable considerations Where 
a ship was stranded owing to the negligence of 
her master, and thereby ship and cargo were 
placed in a position of such danger as to make it 
necessary to jettison part of the cargo in order to 
save the remainder and the ship : — Held, that in- 
nocent owners of the jettisoned cargo were 
entitled to general average contribution ; but that 
the owners of the ship were not entitled (their 
legal relations to the shippers nob having been 
varied by coubract). The rules of Maritime Law 
as to the rights aud remedies in a case of jettison 
are: (l.vi) each owner of jettisoned goods becomes 
a creditor of the ship and cargo saved ; and (2nd), 
he has a direct claim agaiusb each of the owners 
of the ship and cargo, for a pjw rata contribution 
towards his indemnity. Contribution can be re- 
covered by the owner of jettisoned goods either by 
direct suit, or by enforcing through the ship- 
master, who is his agent for this purpose, a lien on 
each parcel of goods saved, belonging to each 
separate consignee, for a due proportion of his 
claim. Strang, Steel Oo. v. Scott & Co. 

[I. L. R. 17 Calc. 362 
[L. R. 16 I. A. 240 

SIGNATURE. 

, Appearance of— 

See Probate— Proof op Will. 

[I. L. R. 19 Calc. 65 

of witness to bond. 

See Contract-Alteration op Con- 
tracts— Alteration BY Party. 

[1. L. R. 15 Bom. 44 

[I. L. R. 15 Mad. 70 

to memo, of association, effect of— 

See Company— Articles op Association 
and Liability op Shareholders. 

[I. L. R. 14 Bom. 196 


SLANDER. 

See Defamation. 

[I. L. R. 13 Mad. 34 

See Libel. 

[I. L. R. 14 Bom. 97 

SLAVERY. 

See Unlawful Compulsion, 

[I. L. R. 19 Calc. 572 
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(!) JURISDICTION. 

(a) General Cases. 

1. — Village Goitrts Act (Madras Act 1 of 1889), 
s. 18— Civil Procedure Code, s. 15 — Jurisdiction 
of Small Cause Courts to hear suits cognizaUe iy 
Village Munslf] The term ■'* Court of lowest 
grade ” in the Civil Procedure Code, s. 15, refers 
only to Coprbs to which the Civil Procedure Code 
is applicable, aud consequently Small Cause Courts 
have concurrent jurisdiction with Courts of Village 
Munsifs to hear suits which are cognizable by the 
latter. Miekhan v. Kadarsa. 

[I. L. R. 13 Mad. 145 

(h) Awards. 

2. — Provincial Small Cause Courts Act (IX of 
1887), Sell. II, cl, 24 — Civil Procedure Code, ss. 
525, 526 — Sidt to recover money under an award — 
Application to file aioard.] A suit to recover a 
sum of money as payable to the plaintiff under 
an award which was contested was filed in a 
Subordinate Court on the small cause side. The 
Subordinate Judge returned the plaint, being of 
opinion that the suit was nob cognizable by a 
Court of Small Causes. The plaint was then 
presented in the Court of the District Munsif as 
an ordinary suit, but the District Munsif returned 
it on the ground that the suit was cognizable by 
a Court of Small Causes -.—Held, ou reference by 
the District Judge to the High Court, that the 
suit was cognizable by a Court of Small Causes, 
and accordingly that the order made by the Subor- 
dinate Judge returning the plaint was wrong, 
SiMSON V, McMasteb, 


[I. L. R. 13 Mad. 344 
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SMALL CAUSE COURT, MOFUSSIL- 

continued, ■ 

(1) JURISDICTION— 

(tf) COKTRIBUTIOlSr, SUITS FOR. 

3. — Suit for share of cost ofo^epairs of channel -r- 
Promncial Small Cause Courts Act {IX of 1887), 
s. 15, anA Sch. II, Art. 41.] The plaintiff sued to 
recover from the defendant Rs. 227, being* his 
share of the cost of repairing* a channel, which 
was the property of the plaintiff and defendant : — 
JSell, the suit was cognizable by a Court of Small 
Causes. Fischer Turner. 

[I. L. R: 15 Mad. 155 

(d) Crops. 

4. — Standing crops — Immovealle property — Salt 
for enforcement of lien — Provincial Small Cause 
Courts Act, Sch, 77, Aid. 6.] Standing crops are 
immoveable property in the sense of the General 
Clauses Consolidation Act (I of 1868), and of Sch, 
II, cl. 6 of the Provincial Small Cause Courts Act. 
A Small Cause Court therefore is not competent 
to try a suit for enforcement of a lien in respect 
of standing crops. Cheda Lal r. Mulch and. 
Mindai V. Kundan Singh. 

[I. L. R. 14 All, 30 

5. — Act XI of 1865, s. 6 — Suit to estahlish 
right to crops on basis of title to land on ivhioh 
they are grown Question of iitlel] A suit to 
establish the plaintiff’s right to a standing crop 
on the basis of his title to the land is an ordinary 
civil suit, and not a suit of a Small Cause Court 
nature. Godha v. Naih Pam, I. L. R. 7 All 1.52, 
and Shiboo Narain Singh v. Madden Ally, I. L. R, 
7 Calc. 60S, relied on. Dakhyani Debea Dole- 
gobind Chowdhry. 

[I. L. R. 21 Calc. 430 

(e) Damages, Suits foe. 

6. — Provincial Small Cause Courts Act [IX of 
1887) — Suit for damages for the forcible cutting and 
carrijing away of grass.'] Act IX of 1887 does not 
exclude from the jurisdiction of the Small Cause 
Court a suit for damages for the forcible cutting 
and carrying away of grass, Sungram Singh v. 
Juggun Singh, 2 N. W. H. C. 18 ; Banr Sinha v. 
Pughnundun Sinha, 3 N W. H. C; 101 ; Darma 
Ayyan v. Payapa Ayyan, I. L.R. 2.Mad. 181 ; and 
Manappa Mudali v. McCarthy, I. L, R. 3 Mad. 
192, referred to. Krishna Prosad Nag v. Mai- 
zuDDiN Biswas. 

[I. L. R. 17 Calc. 707 

*7,-- Provincial Small Cause Gouits Act (IX of 
1887), Sch. II, cl.%\ — Suit for profits of land.] A 
suit to recover with interest from the date of suit, 
Rs. 600, the value of crops alleged to have been 
illegally carried away by the defendant, while the 
plaintiff was in possession, is not a suit for the 
profits of land within cl. 31 of Sch. II of Act TX 
of 1887 ; such a suit is not excepted from the Juris- 
diction of the Small Cause Court under that Act. 
Aisnamalai r. Subramanyan. 

- ' 3 , [I»L. R, 16 Mad. 298 


SMALL CAUSE COURT, MOFUSSIL- 

continued. * 

(1) JURISDICTION— 

(e) Damages, Suits concluded. 

8. — Provincial Small Cause Courts Act (lAi of 
1887), Sch. II, cl. 35 [o) — Suit to recover costs of a 
criminal prosecuilonl] Costs incurred in defend- 
ing a criminal prosecution are recoverable only by 
a suit for damages for malicious prosecution. 
Such a suit is one for “compensation” within 
the meaning of cl. 35 of Sch. II of the Provincial 
Small Cause Courts Act (IX of 1887), and is exclud- 
ed from the jurisdiction of a Small Cause Court. 
Mahomed Ali v. Bayama. 

[I. L. R. 14 Bom. 100 
if) Endowment. 

9. — Suit by Mahomedan for share of property 
under terms of certain endowment — Provincial 
Small Came Courts Act (7X of 1887), Stii. II, 
cl 18.] A suit by a Mahomedan to obtain a share 
in property distributable under the terms of a 
certain endowment is a suit of the nature con- 
templated by cl. 18 of Sch. II of the Provincial 
Small Cause Courts Act (IX of 1887), and there- 
fore not cognizable by a Court of Small Causes. 
Mihr Ali Shah %\ Muhammad Husen, 

LI. L. R. 14 All. 413 

ig) Government, Suits against. 

10. — Suit for compensation for damages against 
the Secretary of State — Provincial Small Cause 
Courts Act [IX of 1887), Sch. 77, Art. 3.] A suit 
was brought against the Secretary of State in a 
Mofussil Small Cause Court for compensation for 
damages done to an oil-mill by the olllciala of the 
Nalhati State Railway: — Held, that the suit wae 
not within Art. 3, Sch, II of Act IX of 1887. and 
that it was cognizable by the Small Cause Court. 
Bunwari Lal Mookerjee v. Secretary of 
State for India. 

[I. L. R, 17 Calc. 290 

(h) Maintenance, Suit for. 

W.— Provincial Small Cause Courts Act (IX of 
1887), cl. 38, Sch, II — Suit for arrears of niaintC’ 
nance due under a bond or agreeuient.] A suit 
for arrears of maintenance due under a bond or 
agreement is nob cognizable by a Provincial Court 
of Small Causes under cl. 38 of Sch. II of Act 
IX of 1887. Bhagvantrao ?*. Ganpatrao. 

fl, L. R. 16 Bom. 267 

(i) Mesne Profits. 

12. — Suit for mesne profits — Provincial Small 
Cause Courts Act [IX of 1887), Sch. If Art. 31.] 
A suit for the mesne profits of land for a period 
during which the plaintiff had been dispossessed 
by the defendant comes within Art. 31. of Sch. II 
of Act IX of 1887, and therefore is not cognizable 
by a Small Cause Court. Sriram Samanta v. 
Kalidas Dey. 


[1. L. R, 18 Calc. 31 
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SMALL CAUSE COURT, MOFUSSIL— 

coj^hiued, 

(1) JURISDIGTION--co;iuZ?^^^^. 
ij) Money Had and Received. 

IP *. — Suit to reoovor share of profits of mam 
vlllafies — Prorinolal Small Cimse Courts Act (2X 
of mi). Sell. IT. rls. (4), (31), s. 23, cl. (1).] 
In a suit for the recovery of a certain share in 
the profits of Tiam villages, of which the defend- 
ant was the manager, the only relief , claimed by 
the plaintiffs being payment of money, namely, 
Rs. ISO: — hlcld, that the suit was for money had 
and received for plaintiffs’ use, and was cognizable 
by the Court of Small Causes. It did not fall 
under cl. (4) of Sch. II of the Provincial Small 
Cause Courts Act (IX of 1887), as it was not 
a suit for the possession of immoveable pro- 
perty. or for recovery of an intere.st in such 
property. If the plaintiffs had alleged that the 
defendant had wroagfully.received ” the plain- 
tiff.s’ share of profits, then the suit would have 
fallen under cl. (81), Sch. II of the Act. Damodae 
Gopal Dikshit V. Chintaman Balkrishna 
Kaeve. 

[I. L. R. 17 Bom. 42 

( h ) Municipal Tax. 

14. — ll^?'0/i/;fO'l assessment of profession ta.v — 
Madras District Mnnleipalitles Act {Madras Act 
IV of 1884), ss, 49, 50 — Proolnclal Small Cause 
0<ff(7'is Act {IX of 1887), Sch. 12, para. 1 — 
Order of a Local Gorernmeyit.) The Municipality 
at Tuticorin demanded Rs. 50 as profession tax 
from the South Indian Railway Company which 
had already paid profession tax to the Mnnicipality 
at Negapatam. The Company complied with the 
demand under protest and sued the Municipality 
for a refund of the amount paid on the Small 
Caiise Side of the District Munaif’s Court '.^Held, 
the Court had jurisdiction to hear and determine 
the suit ; ss. 49 and 50 • of the Madras District 
Municipalities Act of 1884, and Sch. II, cl. 1 of 
the Provincial Small Cause Courts Act (IX of 1887) 
are not applicable to such a suit. Tuticorin 
Municipality r. South Indian Railway Co. 

[I. L. R. 13 Mad. 78 

(1) Rent, Suit for. 

15, — Suit for the recovery of damages for tlio 
use and occupation of land.'] A suit for the re- 
covery of damages for the use and occupation of 
land is within the jurisdiction of che Mofus.sil 
Small Cause Courts. Make an Lall Dati'a v. 
G-obibullah Sardar. 

[I. L. R. 17 Calc. 641 

(2) PRACriGE AND PROCEDURE. 

{a) Xew Trials and Reviews. 

IQ,---- Application for new trial — Deposit of de- 
cretal amowit or. security — Provincial Small Cause 
Courts Act {IX of 1887), s. 17.] It is a condition 
precedent to the granting of a new trial that, in 
■accordance with the provisions of s. 17 of the 
Provincial Small Cause Courts Act. 1887, an appH- 
cant should at the time of presenting his applica* 


SMALL CAUSE COURT, MOFUSSIL— 

concluded, 

(2) PRACTICE AND ^KOOmvm--ooncluded, 

{a) New Trials and Rmmws—conckijded, 

tion for new trial deposit in Court the decretal 
amount, or tender security for payment of the 
same. Ramasaml v, Kurlsyi, I. L. R. 13 Mad. 178, 
dissented from. JoGi Ahir v. Bishen Dayal 
Singh. 

[1. L. R. IS Calc, 83 

17. — Provincial Small Cause Courts Act {2X of 
1887), s. 17 — Deposit ..of costs — Civil Procedure 
Code, 1882, s. 624 — Power of Judge to review order 
of predecessor.'] On 23rd February 1888 the Sub- 
ordinate Judge of Tiuuevelly dismissed with costs 
a small cause suit on the ground that the plain- 
tiff had not secured the atteudance of his wit- 
nesses. On 29th February the plaintiff presented 
a petition for review on which notice was directed 
to issue, but he did uot deposit in Court the 
amount of the costs payable under the decree. 
On 17th April the petition having come on for 
hearing, the Judge directed that the petitioner 
should “ first ” deposit the amount of the defend- 
ant’s costs under s. 17 of the Provincial Small 
Cause Courts Act, which was accordingly done on 
the following day. On 21st April the petition, 
which proceeded on grounds other than those 
mentioned iu s. 621 of the Code of Civil Procedure, 
came on for hearing before the Officiating Sub- 
ordinate- Judge, who had assumed charge of the 
Court between the last-mentioned dates : he enter- 
tained the petition, but dismissed it. The plain- 
tiff preferred a revision petition against the order 
dismissing his petition : — Held, by the Full Bench, 
following the cases of Karoo Singh v. Deo Xarain 
Singh, I. L. R. 10 Calc. 80, and Fazal Biswas v. 
Jemadar Sheikh, I. L. R. 13 Calc. 231", that, having 
regard to the provisions of s. 624 of the Code of 
Civil Procedure, the Officiating Subordinate Judge 
had jurisdiction to hear and determine the case 
on review \^Held, by Parker and Wilkinson, 
JJ., that the provisions of s. 17 of the Provincial 
Small Cause Courts Act as to the deposit of costa 
on an application for review are not mandatory, 
but merely directory. Ramasami v. Kurisu, 

[L L. R. 13 Mad, 178 
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( 1035 ) 

SMALL CAUSE COURT, PRESIDENCY 

towns — continued, 

(1) JURISDICTION. 

{a) General Cases. 

1 . — Non-resident foreigner carrying on business 
by Ms mimi'in in Bombay —Presidency Towns Small 
Cause CoujTts Act (XF o/ 1882), s. 1*8-1 Where a 
foreigner who did not reside in Bombay carried on 
business there by his munim : — Held that, under 
B. 18 {!) of the Small Cause Courts Act (XV of 
18S2), the Small Cause Court in Bombay had juris- 
diction to try a 'suit brought against him in that 
Court ‘.—Per Sarg-ent, C. S.—Primd facie the 
word ‘defendants’ in cl. (b) of s. 18 has the 
same meaning in each of the three cases in which 
that clause gives jurisdiction to the Court ; and 
as the word clearly includes non-British subjects 
among the defendants over whom the clause gives 
jurisdiction if they are “ resident ” or “ personally 
work for gain,” within the territorial limits of 
the Small Cause Court, it would be a strained 
construction to hold that it did not include them 
among the defendants over whom the clause gives 
jurisdiction on the ground that they are “ carry- 
ing on business ” within the limits. Although it 
is true that a non-British subject who does not 
personally carry on business within the territorial 
limits of the Court does not make himself person- 
ally subject to the municipal law of British India, 
still, by establishing his business in British India, 
from which business he expects to derive profit, 
he accepts the protection of the territorial author- 
ity for his business, and his property resulting 
from it, and may be fully regarded as submitting 
to the (Dourts of the country. Girdhar Damodar 

r. Kassigar Hiragar. 

[I. L. R. 37 Bom. 662 

(&) Army Act. 

2. — Presidency Towns Small Cause Courts Act 
{XV of 1882)— Arwy Act, 1881 (44 and iiy Viet., 
e, 58), s. 151 — Army (A7mual) Act, 1888 (51 Viet., 
e. 4), s. 7 — Leave to sue.'^ The jurisdiction given 
to presidency Small Cause Courts by Act XV of 
1382, s. 18, is not affected by 61 Viet., c. 4, &. 7. 
Watts & Co. v. Blackett. 

[I. L. R. 18 Calc. 144 

3. — Presidency Towns Small Cause Courts Act 
(XV of 1S82), cl. 2, ss.l. IS — Army Act, 4:4 and 
45 Viet., 0. 58, sub-section 1, s. 151 — 61 Viet., c. 4, 

s. 7.] The words of s. 7 of 51 Viet., c. 4, amend- 
ing snb-section 1 of s. 151 of 44 and 46 Viet., c. 58, 
are meant to restrict the words “ within the juris- 
diction, (found in sub-section 1 of s. 161) to 
persons resident within it, so as to meet and ex- 
clude the case of persons casually within the juris- 
diction and not actually resident within it, and 
are limited to that purpose, and do not therefore 
affect the powers conferred by s. 18 of Act XV of 
iS82 , Wallis & Co. z;. Bailey. 

£X. L. R. 18 Calc. 372 

£<?) Legacy, Suit for. 

A:..-^^r^idmcy Towns Small Cause Courts Act 

— Eguitahle 
to recover a legacy brought 


SMALL CAUSE COURT, PRESIDENCY 

TOWNS — contmued. • 

(1) JURISDICTION— 

(c) Legacy, Suit for — concluded. 

in the Small Cause Court, in which there is no 
allegation that the executors were in possession of 
sufficient assets to pay the legacy, or that they had 
ever assented to the payment of the legacy, is one 
for the administration of an estate and for an 
account: such a suit the Small Cause Court has no 
jurisdiction' to try. OiCHor Coomar Bonneujee 
V. Koylash Cij under Ghosal. 

[I. L. R. 17 Calc. 387 

{d) Set-off. 

5. — Claims arising out of the same transaction — 

Presidency Small Cause Goui't — Jurisdiction — 
Equitable right of set' of — Oii'il Pj'ocedi/rc Code 
{Act XIV of 1882), HI, 2K, —Presidency Small 
Cause Courts Act 1SS2), .v.s*. 13, E.eq)!. 1, 24.] 

In a suit in tjie Calcutta Small Cause Court to re- 
cover Rs. 1,197-0-6, the price of goods sold and 
delivered, the defendants claimed to set-off a sum. 
of Rs. 2,738-4, being the loss which they alleged 
they had sustained by reason of the plaintiff’s 
breach of contract, and claimed judgment for the 
sum of Rs. 1,540-14-6 after giving the plaintiff 
credit for the sum claimed by him: — Held, that 
the defendants’ claim could be set-off if it were 
one which the Small Cause Court had jurisdiction 
to try ; the claim being to obtain credit for or re- 
ceive the entire sum of Rs. 2,738-4, the Small 
Cause Court was without jurisdiction, and no set- 
off could therefore be allowed. An equitable right 
of set-off exists in this country when both the 
claim of the plaintiff and that of the defendant 
arise out of the same transaction, although the 
claim sought to be set- off is not within the pro- 
visions of s. Ill of the Code of Civil Procedure. 
QucBre—N)ie\hQX a decree could be passed in favour 
of the defendant for any balance which might be 
found due to him. Brojendra Nath Das v, 
Budge-Budge Jute Mill Co. 

[I. L. R. 20 Calc. 627 

6. — Preside7icy Tow7is Small Cause Courts Act 
(XFc/ 1882), s. 18, Eicjjl. 1 — Admitted set- 
off'' — Debt — Cicil Procedure Code {Art XIV of 
1882), s. 111.] The plaintiffs sued in the Calcutta 
Court of Small Causes for breach of contract, the 
damages for which breach amounted to Rs. 2,148, 
but they deducted- from this sum of Rs. 2,148, by 
way of set-off, a sum of Rs. 600 which was due by 
them to the defendant on account of an entirely 
different transaction, thereby reducing their claim 
to Rs. 1,648.' The defendant admitted that the 
Rs. 600 was due to him by the plaintiffs, but did 
not, either before suit or at the trial, agree to its 
being set-off against the plaintiffs’ claim:— 

by Macpherson and Trevelyan, JJ. (Petheram, 
C.J., dissenting), that the sum of Rs. 600 could 
not, under Explanation I of s, 18 of Act XV of 
1882, be set-off, and that the suit must be dismissed 
as being beyond the jurisdiction of the Court. 
J^IA^MDEO V. POKHIRAM. 
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SMALL CAUSE COURT, PRESIDENCY 

TOWl^^S—oo?itmued. 

(1) JURISDICTION— 

(e) Title, Question of, 

7. — Question,'^ of title incidentally raised — Act 
X I' 1882. . 9 . 19, cl. {(f) — Salt for rent — Suits 
for determination of any right or interest in im- 
moi'cahle property When a suit is brought in a 
form cognizable by a Court of Small Causes, that 
Court cannot decline jurisdiction, because a ques- 
tion of title to immoveable property is incidentally 
raised. It is the nature of the suit as brought by 
the plaintiff, and not the nature of the defence, 
that determines whether or not the Court of Small 
Causes has jurisdiction. Clause (y) of s. 19 of the 
Presidency Small Cause Courts Act {XV of 1882) 
refers to suits brought expressly for the purpose 
of obtaining a decree determining a right or in- 
terest in immoveable property, and cannot include 
a suit brought for moveable property, or money, 
in which a question of title may be raised by 
the defendant. The plaintiffs sued in the Presi- 
dency Court'of Small Causes to leoo'^Qr, fa:e7tdarl 
rent from the hohler of fnzendarl land. The 
defendant pleaded that no rent had been paid for 
the land since 1S4G, that the claim was time- 
barred, and that the plaintiffs had no title to the 
land in question. The Judges of the Court of 
Small Causes dismissed the suit, on the ground 
that the defence raised a hand fide question of 
title to immoveable property which ousted their 
jurisdiction : — Held, reversing the lower Court’s 
decision, that the .suit was cognizable by the Court 
of Small Oau.ses. Bapuji Raghunath v. Su- 
va rji Edulji Umrigar 

[I. L. R. 15 Bom. 400 

(2) PEAOTIOB AND PROCEDURE. 

(a) New Trials. 

8. — PrfAvV/iVtcy Sitiall Cause Couo'ts Act {XV of 
1881)1 37 — Erc-parte decree Application to set 
aside cx-parte dec7re.'] Section 37 of the Presidenoy 
Small Cause Courts Act (XV of 1882) does not 
apply to an ex-parte decree. An application to set 
aside an ex-parte decree passed by a Presidency 
Court of Small Causes falls within the terms of 
s. lOS of the Code of Civil Procedure. Roshanlal 
r. Lachmi Narayan. 

[I. L. R. 17 Bom. 507 

(&) RK-HEARiisra OF Suit. 

Q.^Presidemey Towns Small GaCuse ourts Act 
{XV of 1882), ss. 38, 71 — Stamp — Re^hearing^ 
application for- — Petition imufiiciently stamped — 
Defieicricy of stamps power to malie good, after 
period of limitation allowed for presentation of 
applicatlort.1 On the 7th April, being the last day 
ou which such application could be made under 
the provisions of s. 38 of the Presidency Small 
Cause Courts Act, m applioation wjis made to the 
High Court under that section for the re-hearing 
of a suit which had been dismissed by the Small 
Cause Court. The application was made by peti- 
tion at the rising of the Court, and not being a 
regular matioa day, the hearing of the matter 
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SMALL CAUSE COURT, PRESIDENCY 

TOWNS — ooiitl7med. 

(2) PRACTICE AND PViOQm)VRV^--Gontviued, 
{b) Re-hearing of ^TJiT—coficluded. 

was postponed till the 9fch April. On that day, 
on the application being brought on, it appeared 
that the petition only bore a 7-rupee stamp instead 
of one of the much larger value required by s, 71 
of the Act. It was contended on behalf of the 
petitioner that the deficiency could then be made 
up, and that he was entitled to have the applica- 
tion heard : — Held, that this could not be done. 
The eight days allowed by s. 38 expired on the 7th 
April, and had the application been then consid- 
ered, it could not have been received, but must 
have been rejected, as s. 71 requires the proper 
fee to be paid before the application can be re- 
ceived. Although the consideration of the appli- 
cation was deferred to the 9fch April, that made no 
difference, as the eight days had expired before 
the petition was in such a condition that it could 
be received. Norendranath Bose v. Abinash 
Chunder Roy. 

[I. L. R. 18 Calc. 445 

10 . — Miscarriage or failure of justice— With-' 
drawal before judgment of request to rfier case 
for the opinioJi of the High Courtf] In a suit in 
the Court of Small Causes, in which questions of 
law and fact were raised, the plaintiffs at first 
asked the Judge to state a case for the opinion of 
the High Court under s. 69 of Act XV of 1882. 
The Judge was willing to do so, but the plaintiffs 
withdrew their request. The Judge thereupon 
delivered his judgment and dismissed the suit. 
The plaintiffs then applied to the High Court for 
a re-hearing under s 38 of Act XV of 1882. It 
was contended that the Judge was wrong in hia 
view of the law as applicable to the facts : — Held, 
that, even if that were the case, there was no 
“ miscarriage or failure of justice ” within the 
meaning of s. 38, and that the plaintiffs were not 
entitled to a re-hearing. Vassonji Tricuhji 
AND Co. u. Southern Maratha Railway Co. 

[I. L. R. 17 Bom. 14 


(0) Reference to High Court. 

11 . — Presidency Towns Small Cause .Courts Act 
(XU ^7/ 1882),. 95. 37,69 — Applicatlonto Full Bench 
for new trial.] The Full Bench of a Presidency 
Court of Small Causes cannot state a case for the 
opinion of the High Court on the hearing of an 
application for a new trial made under Act XV of 
1882, 8. 37, such hearing not being the “hearing 
of a suit” within the meaning of s. 69 of that 
Act. Oakshott V. British India Steam Navi- 
gation Co. 

[I. L. R. 15 Mad. 17^ 


12.— Small Cause Gouods [Preside^icy) Act XV 
of 1882, 5. 69 — stated for opinions of Sigh 
Court — Mode of stati^ig -case — Question of lawior 
usage.] In a suit brought in the Small Omae 
Court by the plaintiffs against the defendant for 
damages for breach of contract to deliver goods, 
the only dispute was as to the principle on which 
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SMALL, CAUSE COURT, PRESIDENCY 
TOWNS — concluded, 

(2) PRAOTIGE AND PROCEDURE~^?o/l^^Z?4^^e^^. 

(c) Reference to High Court — concluded, 

damag-es were to be assessed. The defendant paid 
into Court the sum of Rs. 779-10*0. At the close 
of the hearings, and before judgment was deliver- 
ed, the plaintiffs’ attorney informed the Chief 
Judge that he would require a case to be stated 
for the opinion of the High Court under s. 69 of 
the Presidency Small Cause Courts Act (XV of 
1882), unless the decree were in his favour. The 
Judge thereupon desired him to state the exact 
question of law he would wish to be referred, but 
he declared himself unable to do bo until after 
judgment was delivered. He said he could not 
then say anything more than that he, would re- 
quire a case to be stated for the opinion of the 
High Court ou any question of law that might 
arise in the case. I’he Chief Judge thereupon 
stated the facts to the High Court and referred 
the following general question for its opinion : — 
Whether, ou the facts above set forth, the plain- 
tiffs are entitled to recover from the defendant 
any, and if so what, sum greater than Rs. 779-10-0 
paid into Court by the defendant ? ” On the refer- 
ence coming before the High Court a preliminary 
objection was taken as to whether the reference was 
in proper form, no qucKtion of law or usage having 
the force of law having been formulated for the 
opinion of the Court : -Held (Farr an, J , doubt- 
ing), that the reference should be sent back to be 
amended by stating the precise question arising in 
the case. Ralli Brothers x Goculbhai Mul- 

CHAND. 

[I, L. R. 15 Bom. 376 

13. — Prendenoy Towns Small Cause Courts Act 
{XV of 1882), s. — llequisltUm for reference, time 
for mailing^ A party requiring a Judge of the 
Small Causes Court to make a reference to the 
High Court under s. 69 of the Small Cause Court 
Act (XV of 1882) must do so before the Judge has 
delivered his judgment. Bank of Bengal > 0 , 
Vyabhoy Gangji. 

[I. L R. 16 Bom. 618 

SONTHAL PERGUNNAHS. 

See Transfer of Criminal Case. 

[1. L. R. 18 Calc. 247 

SONTHAL PERGUNNAHS SETTLE- 
MENT. 

1. — 'Act XXXVIl of 1885, s. 2 — Regulation 
III of 1872, ss. 3, 4 — Bengal Civil Courts- Act 
{XII of exceeding Rs. 1,000 in valve' 

— 0 fleer invested with power of a Civil Courts' 
Court:’ \ The effect of s. 2 of Act XXXVII of 
1866 and s. 3 of Regulation III of 1872 is to make 
the general laws ahd regulations, including the 
provisions of the Code of Civil. Procedure, appli- 
' cable in the Sonthal Pergunnahs to suits exceeding 
. Rs. 1,000 in value without any qualifications; 

; ' provided that such suits are tried in the Courts 


SONTHAL PERGUNNAHS SETTLE- 
MENT — concluded, 

* 

established under the Civil Courts Act (XII of 
1887) An ofiScer in the Sonthal Pergunnahs in- 
vested by Local Government with the power.s of 
a Civil Court under s. 4 of Regulation III of 1872 
is a Court established under Act XII of 1SS7 
within the meaning of s. 3 of the Regulation. 
Dungaram Marwary V, Bajkishore Deo. 

[I. L. R.18 Calc. 133 

2 — Regulation III of 1872, .s\s'. 11. 25 — Suit re- 
garding matter decided by Settlement Court— 
Settlemeiit Officer . finding of — Jurisdiction of Civil 
Court — Right of suit— Suit to set aside settlement 
and for goossession.'] Where a suit was brought 
to establish, by avoiding the instrument under 
which he held . that the defendant was not a tenant 
of the lands in dispute, and to oust him from posses- 
sion. and he had been recorded in the record of 
rights made by the Settlement Officer as a tenant of 
such lands, Jydd. that the suit was one regarding a 
matter decided by the Settlement Court “ within 
the meaning of s. 11 of the Sonthal Pergunnahs 
Settlement Regulation (III of 1872), and was 
therefore not maintainable. The introductory 
words of cl. 4 of s. 25 of the Regulation, which im- 
pose a personal limitation on the jurisdiction of the 
Civil Courts, apply to suits of all the three classes 
to which the clause relates ; so that the bar to the 
jurisdiction can take effect on a suit in the third 
of the three classes only when it is both a ^ suit 
to contest the finding or record of the Settlement 
Offi3er.” and involves also the determination of 
‘•the rights of zemindars or other proprietors as 
between themselves.” Ram Churn Sing v. 
Dhaturi Sing. 

[I. L. R. IS Oalc. 146 

SOVEREIGN PRINCE, SUIT AGAINST. 

See Res Judicata—Competent Court 
—General Cases. 

[I, L. R. 15 Mad. 494 

SPECIAL JUDGE 

See Appeal— Acts— Bengal Tenancy 
Act. 

[I. L. R. 17 Calc. 326 

See Bengal Tenancy Act, s. 108. 

[I. L. R. 21 Oalc. 621 

See Dekhan Agriculturists Act, s. 3. 

[I. L. R. 14 Bom. 387 

[I. L. R. 16 Bom. 30 

[I. L. R. 16 Bom. 128 

See Dekhan Agriculturists Act, s. 53. 

[I. L. R. 15 Bom. 180, 650 

See Review — Ground for Review. 

[I, L. R. 16 Bom. 660 
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iSi’o Cases under Appeal — A c t s — 
Bengal Tenancy Act. 

Sco Valuation oy Suit— Appeals. 

[I. L. R,16 Bom. 408 

r-, Objection taken for first time on— 

Scv Casks under Appellate Court- 
Objection TAKEN FOR FIRST 
Time on Appeal. 

Scv Jurisdiction— Question of Juris- 
diction — When it may be 
Raised. 

[I. L. R, 13 Mad. 273 

(1) ADMISSION OR SUMMARY REJECTION 

OF APPEAL. 

1. ^Cml Procedure Code, .v.s\ 54, 643, 651, 682, 
684 — Summary reJeetJou of meinorauduni—Peasous 
for rc}ccf/ou.'\ Per Edge, C. J. — A Judg-e to whom 
a memorandum of appeal from an Appellate decree 
is presented for adnrission is entitled to consider 
whether any of the grounds mentioned in s 584 
of the Code of Civil Procedure in fact exist and 
apply to the case before him. anci if they do not, 
to reject the memorandum of appeal summarily. 
Section 551 of the Code of Civil Procedure applies 
to appeals which have been admitted. Per 
Aikman, J. — When a memorandum of appeal is 
summarily rejected, whether under s. 543. or 
under s. 54 read with s. 582 of the Code of Civil 
Procedure, the reasons for such rejection should 
be recorded : oed queere whether, unless it appears 
from the memorandum of appeal taken by itself 
that a second appeal does not lie, a second appeal 
can be summarily rejected, and should not rather 
be dealt with under s. 551 of the Code. Semhle : — 
That a groiind of appeal to the effect that the 
lower Appellate Court has misconstrued a docu- 
ment is noD one of the grounds of second appeal 
contemplated by s. 584 of the Code of Civil Proce- 
dure. Rudr Prasad Baijnath. 

[L L. R, 15 All. 367 

(2) ORDERS SUBJECT OR NOT TO APPEAL. 

2. — Order of Appellate Court confirming a aale 
-^Civil Procedure Code, 1889, s. 31^] An order 
of an Appellate Court under s. 312 confirming a 


SPECIAL OR SECOND APPEAL— 

(2) ORDERS SUBJECT OR NOT TO APPEAL 

— concluded. 

sale cannot be the subject of a second appeal. 
Nana Kumar Roy r. Golam Chunder Dey. 

[I. L. R. 18 Calc. 422 

3. — Appeal from District Judge-^ Proceeding to 
1)6 adopted when a District Court erroneously re- 
turns an appeal petition for presentation in High 
Court — Civil Procedure Code^ ss, 67, 588, 589, 622.] 
Certain members of a Moplah family sued the 
others iu a Subordinate Court to recover their 
distributive share under Mahomedau law. The 
property to be divided was more than Rs, 5.000 in 
value, but the share claimed by the plaintiffs was 
less. The Subordinate Judge passed a decree, 
against which an appeal was preferred to the 
District Court, but the District Judge returned the 
appeal for presentation to the High Court. The 
appellants preferred a second appeal to the High 
Court against the decision of the District Judge, 
and also presented a petition praying for the revi- 
sion of his proceedings under the Civil Procedure 
Code, s. 622 : — Held, that neither a second appeal 
(which did not lie in such a case) nor a petition 
under the Civil Procedure Code, s. 622, was the 
appropriate proceeding to be adopted by the ap- 
pellants, but an appeal as from an order made 
under the Civil Procedure Code, sa. 57, 682, which 
would lie under ss. 588, cl. (r), and 689. The error 
of the appellants being one of form merely, the 
Court amended the second appeal as an appeal 
from an order of the District Court and directed 
the District Judge to receive and dispose of the 
appeal from the Subordinate Judge. Kunhikutti 

V. ACHOTTI. 

[I. L. R. 14 Mad, 462 

4:.—Deoree ex-purte.'] A second appeal lies from 
an ex-parte degree of a lower Appellate Courb. 
MARUTI V. VlTHU. 

[I. L. R. 16 Bom. 117 

5. — Decision of the District Court on appeal 
from the Taluhhirl Settlement Officer.'^ A deci- 
sion of the District Court on appeal from the 
Talukdari Settlement Officer is subject to secoud 
appeal to the High Courb Jamsang Devabhai 
y. Goyabhai Kikabhai. 

[I. L. R. 16 Bom. 408 

(3) SMALL CAUSE COURT SUITS. 

(a) General Cases. 

0 . — Civil Procedure Code, s. 586 — Provincial 
Small Cause Courts Act (IX of 1887), s. 23 — Suit 
transferred to regular sided\ ■ A suit of a nature 
cognizable by a Small Cause Court does not cease 
to be so within the meaning of the Civil Procedure 
Code, s. 586. because the Court in which it was 
instituted as a small cause suit returned the. plaint 
to be filed on the regular side under the Provincpal 
Small Cause Courts Act* s. 23, on the ground that 
the suit involved questions of title. A second 
appeal therefore does not lie in such a case. 
Muttukardppan V, Sellan. 

[I. L. R. 15 Mad. 98 
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SPECIAL OR SECOND A.'P'P^Mu—cotitd, 

(3) SMALL CAUSE COURT continued, 

{a) General Cases ~co'}ioluded. 

7 , — Suit of the 7iature cognizable in Court of 
Small Causes — Trayisfei' of decree— Civil Procedure 
Code, ss, 223, 228, 686.] Where the original suit 
is a suit of the nature cognizable in Courts of 
Small Causes, and the subject-matter of the suit 
does not exceed Rs. 500 in value, no second appeal 
will lie in respect of an order made in execution- 
proceedings relating thereto, whether such pro- 
ceedings are taken in the Court which passed the 
decree or in that to which the decree may have 
been transferred for execution. Nazar Husain v. 
Kesri Nal, I. L. R, 12 All. 681, approved. Harakh 
V . Ram Sarup. 

[I L. R. 12 All. 579 

8 . — Suit of the nature cognizable in Court of 
Small Causes — Civil Procedure Code, ss. 686, 622 — 
Siiyerint cadence of High Court ] For the purposes 
of an appeal, whether from a decree in a regular 
suit or from an order passed in execution of such de- 
cree, the pecuniary test of jurisdiction is the valua- 
tion of the original suit in which the decree was 
passed, and not merely the actual amount affected 
by the order sought to be appealed. Therefore 
where execution was applied for in the Munsif’s 
Court in respect of a sum of Rs. 422-14-0, the value 
of the matter in dispute in the original suit (which 
was of the nature cognizable by' a Court of Small 
Causes) having been above Rs. 500, and the Mun- 
sif’s order having been upheld in appeal by the 
District Judge, revision of both orders was applied 
for in the High Court : — Held^ that no proceedings 
by way of revision could be taken, because a 
second appeal would lie from the order of the 
District Judge. Nazar Husain v. Kesri Mal. 

[I. L. R. 12 All. 681 

^.— Question of jurisdiction — Provincial Small 
Cause Courts Act {IX of 1887), s, 16 — Civil Pro- 
ced^ire Code {Act XIV of 1882), ^5. 586. 646^— 
Civil Pm) cedure Code Amendment Act ( Vll of 1 888), 
s. 60.] Notwithstanding s. 16 of the Provincial Small 
Cause Courts Act, the High Court has. on a case 
being submitted to it under s 646B. of the Civil 
Procedure Code, full power to consider the matter 
of jurisdiction or to deal with io on the merits so 
as to do substantial justice without putting the 
parties to the expense of a fresh trial. Where a 
suit, cognizable by a Small Cause Courr, was tried 
both in the Munsifs and District Judge’s Courts 
without objection to the juri.sdiotion, held, on a 
second appeal to the High Court, that s. 64GB of the 
Civil Procedure Code mpst be read with s, 16 of the 
Provincial Small Cause Courts Act, so as to modify 
its full effect in a case wrongly tried by an ordi- 
nary Civil Court and taken in appeal to the District 
Court ; both parties having submitted to the juris- 
diction, it was not competent to either of them on 
second appeal to plead the want of jurisdiction, so 
as 'to render the proceedings taken in -the suit void. 
SWESfH Maitba r. Eristo Rangini 

Dasl 

- [L L. R. 21 Calc. 249 


SPECIAL OR SECOND NPP'KXh--contd. 
(3) SMALL CAUSE COURT SUIT3~f’r)/i6'Z?i^Z6YZ. 
[b) Damages, Suits for. 

10. — Provincial Small Cause Courts Act (7A" of 
1887), Sch. II, cl. 31 — Suit for profits of land — 
Civil Procedure Code, s. 586.] The plaintiff sued 
on the Small Cause side of a Subordinate Court 
before tbe Provincial Small Cause Courts Act, 
1887, came into operation, to recover with interest 
from the date of suit Rs. 500, tbe value of crops 
alleged to have been illegally carried away by the 
defendant, while the plaintiff was in po.ssession. 
The defendant raised a plea to the jurisdiction 
of the Court, and the Judge, without recording 
any decision on its validity, directed that the 
plaint be presented on the regular side of the 
Court for the reason that it raised questions of 
complexity. It was so presented after the above 
Act had come into operation. The plaintiff ob- 
tiined a decree which was reversed on appeal. A 
petition of second appeal was presented by the 
plaintiff The defendant objected that no .'^econd 
appeal lay under tbe Civil Procedure Code, s 586 ; — 
Held, that the objection should prevail, since the 
suit was not excepted from the jurisdiction of 
the Small Cause Court under the Provincial Small 
Cause Courts Act of 1887. Annamalai v. Sub- 

RAMANVAN. 

[I. L. R. 15 Mad. 298 
{c) Mesne Profits. 

11. — Suit for mesne profits — Provincial Small 
Cause Cou7'ts Act {IX of 1887;, Sch. II, Art. 31.] 
Where the plaintiff, after obtaining a decree in a 
suit for possession of certain land, of which he had 
been dispossessed by tbe defendants, brought a 
suit in the Munsif’s Court for mesne profits for 
the period during which he had been kept out of 
possession, and the suit, though partly decreed by 
tbe Munsif, was dismissed by the District Judge : — 
Held, that such a suit was not cognizable by a 

I Small Cause Court, and therefore a second appeal 
in the suit would lie to the High Court, Sriram 
Samanta V, Kalidas Dey. 

[I. L. R. 18 Gale. 316 

(4) GROUNDS OF APPEAL. 

(a) Questions op Fact. 

12 . —Civil Procedure Code, s. — C rounds of 

second appeal.l Under the Code no second appeal 
will lie, except on the grounds specified in s, 584, 
There is no jurisdictmn to entertain a second 
appeal on the ground of an erroneous finding of 
fact, however gross or inexcusable the error may 
seem to be. Where there is no error or defect in 
the procedure, the finding of the first Appellate 
Court upon a question of fact is final, if that 
Court had before it evidence proper for its consi- 
deration in support of the finding Ananganimi- 
jari Ckorndhrani v. Tripura Su?idarl Chowdhranl , 

L. R. 14 I. A. 101 : I. L. R. 14 Calc 740 ; and Pei'- 
tab Chunder Qhose v. Mohendra Pmltait, L. U. 16 
I. A.* 233 : I. L. R. 17 Calc. 291, referred to and 
followed. Puitehnia Begiim v. Mohamed Atisur, 

I. Jj, R. 9 Oalc. 309, and Nivath Singh v* Hhihki 
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SPECIAL OR SECOND APPEAL —coiltd. 
li) GROUNDS OF 

(ii) Questions of F act -^ eoutimwd, 

Shif/h, I. L. R. 7 All. G40, overruled. Durga 
CHOWOIIUAXI r. JEWAHIU SiNGH CHOWDHRI. 

[I. L. R, IS Gale. 23 
[L. R. 17 1. A. 122 

13. — Dimdful Jlndhui^'i of fact—Considerathm 
o>t' ( ridroto'.] No Court of Second Appeal can 
entertain an appeal upon any question as to the 
soumlness of fiiuiing'S of fact by the Court of First 
Appeal ; anti if there is evidence to be considered, 
the decision of that Court, however unsatisfactory 
it mijrhfe he. if examined, must stand final. Ram- 
UATAN vSUK.VL r. NaNDU. 

[I. L. R. 19 Gale. 249 
[L. R. 19 I. A. 1 

14. — (f lohat paft^ies at sah‘ l)i oxecvtUvi 
vf dvvrot' — Mdi'od: quffithia if law and faotd\ The 
qucHtion what is actually bar^^ained and paid for 
at an execution-sale is a mixed question of law and 
fact, and the llipfh Court on second appeal is not 
bound by the fmdinf^ of the Court of First Appeal 
with regard to it. GNANAiiAiAL i\ Muthusami. 

[I. L. R. 13 Mad. 47 

15. — Finding of fact nnauppoj'tcd hij roanonn.l 
The High C'onrt is not bound, in second appeal, 
by a fincing of fact of a lower Appellate Court, 
when such hading is not supported by ‘any reason. 
PiUisuoTAM Sakha RAM t. Durgoji Tukaram. 

[I. L. R. 14 Bom. 452 

16 . —Gm,i.v.sv‘aR to coMhler important portions of 
the ovtdrnoi' — Finding based on statomenfs^ not o/i 
orid/airc.} The lower Court, in its judgment, 
having omitted to make any mention of certain 
important documents, or their bearing on the 
terms of a tenancy which were in question : — Hold, 
that the lower Court having presumably omitted 
to consider important portions of the evidence, the 
findings arrived at by it ought not to be accepted. 
Hold, also, that the hading of the lower Court as 
to the phuntiffs’ claim being barred by limitation, 
being baseil on statements without referring to 
any evidence to establish them, could not be 
accepted- Case sent back for reconsnieration and 
fresh decision. Appa Kalga Naik v. Mallu. 

[I. L. R. 16 Bom. 477 

17. — Finding of the Cou rt (f First Instance- wit h- 
out reasons given udiere contrary conclusion has 
beeai come to by the District Jadge,'] The District 
Judge having expressed an opinion, and recorded 
a hading without diaoussing the several grounds 
on which the Subordinate Judge came to a om- 
trary conclusion: — Held^ that the finding of the 
District Judge ought not to be accepted. Mad- 
EAV Shanbhog V. Venkatesh Manjaya. 

[1, 3h. R. 16 Bom. S'W 


SPECIAL OR SECOND APPEAL— 

(4) GROUNDS OF KFFFikh—contUmed. 

{a) Questions of FACT-^continued, 

18. — Becisionof Judge not based on evidence given 
in the case— Finding of fact token binding in second 
oyopea.l.'] In a suit for ejectment for nou-payment 
of enhanced rent the defendants pleaded (1) that 
they were permanent tenants ; (2) that the plain- 
tiff had no power to enhance; (3) that the enhance^ 
ment by the plaintiff was unreasonable. The lower 
Courts held that the defendants were permanent 
tenants, but were bound to pay a reasonable rent. 
Their decision was not based on evidence given in 
the case, but on what was termed a well-known 
distinction between the slieri or private lands of 
an inamdar and the khata or rayatwar lands held 
by recognised tenants.” The exercise of certain 
rights of transfer or inheritance, &;c., were regard- 
ed as evidence of fixity of tenure at a reasonable 
rent. On second appeal by the plaintiff to the 
High Court it was argued that the District Court 
having found, as a fact, that the defendants were 
permanent tenants bound to pay a reasonable rent, 
the High Court in second appeal was bound by 
that finding: — H6drZ, that the case should be re- 
manded for proper enquiry. No doubt, if the appeal 
in the District Court were conducted as if all the 
facts recorded by the Subordinate Judge were ad- 
mitted, the plaintiff could not in second appeal 
question those facts. Bub it did not appear that 
it wms admitted that the distinction drawn be- 
tween sherl and likata tenants was correcr,, or that 
every hliata tenant, as such, exercised the rights 
described by the Subordinate Judge. Under the 
circumstances it was clear that the decision of 
the District Judge was based neither on evidence 
nor admissions, and wns, therefore, not binding 
in second appeal. Vishvanath Bhikaji v. 
Dhondappa. 

[I. L. R. 17 Bom. 475 

19. — Civil Procedure Code {Act X7F 0 / 1882), 
ss, 584, 585 — Findings of fact distinguished 
from inferences or conclusions of lato-^ Inference of 
law which the facts found were insufficient to 
justify,’] It is well settled that a Court of Second 
Appeal, for the purpose of considering the weight 
of the evidence, is not competent, according to 
ss. 5S4 and 685 of the Civil Procedure, Code, to en- 
tertain a question as to the soundness of a finding 
of fact by the Court below. The first Court’s deci- 
sion as to the effect of the evidence must stand 
final as to the facts. But the soundness of con- 
clusions may involve matter of law and may be 
questioned by a Court of Second Appeal. A con- 
clusion was drawn by an Appellate Court affirming 
the judgment of the first Court, that the defendant 
had accepted as a binding obligation upon him a 
mortgage executed by his mother, with whom he 
was a sharer by inheritance in the property 
charged. A higher Appellate Court, on a second 
appeal, decided that these conclusions were not 
warranted by the facts found, and reversed that 
judgment: — Held, that the third Court had not 
exceeded its powers under the above sections by 
reversing the decision of the Court below. The 
©spreesion specified law ” used in cl. 
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SPECIAL OR SECOND 

(4) GROUNDS OP kV'^^klk'^Gontinued, 

(a) Questions op concluded, 

s. 584, first introduced into tlie Code by the Act of 
1877, means specified in the memorandum or 
grounds of appeal.” Durga Ohorndhrani y. Jeiuahir 
Singh Ghomdhri,!. L. R. 18 Calc. 23 : L. R. 17 I. A. 
123, followed. Ramgopal Ssamskhaton. 

[I. L. R. 20 Calc. 93 
^ [L. R.19 I. A. 228 

{h) Evidence, Mode of Dealing- with. 

20. — Cioil Procedure Gode^ s. 584 — Substantial 

error in a first Appellate Gourfs finding 7vltlioitt 
any evidence to support The Court of First 
Instance dismissed the suit upou the ground that 
the right, which it was brought to establish, had 
been taken away by a compromise, entered into 
by a guardian on behalf of an infant party to 
former proceedings. This was reversed by the 
first Appellate Court, which decreed the claim, 
holding it unaffected by the compromise, on the 
ground that the latter was, in fact, contrary to 
the interests of the infant. The High Court, ou' 
a second appeal, set aside this finding, there hav- 
ing been no proof that the compromise was to the 
infant’s detriment, and affirmed the decree of the 
first Court that the High Court rightly 

reversed the decree of the first Appellate Court ; 
the above finding, without any evidence to sup- 
port it, being a substantial error in the proceedings, 
and good ground of second appeal within the 
meaning of s. 584. sub-section (c), of the Civil 
Procedure Code. Hemanta EumaRI Debi v 
Brojendko Kishore Roy Chowdhry. 

[I. L. R. 17 Oalc. 875 
[L. R. 17 I. A. 65 

21. — Error in legal conclusion or inf erenee from 
evidence.'] In a suit to enforce a right to share 
in the profits of a ferry, the defendant set up an 
exclusive title and adverse possession: — Held, 
that the decision that the defendant’s possession 
had been adverse having been au inference from 
fact in the Courts below, the correctness of this, 
as a legal conclusion to be drawn or not, was a 
question open to second appeal, and the High 
Court was not precluded from deciding to the 
contrary. Lachmeswar Singh v. Ma nowar 
Hossein. 

[I.'L. R. 19Galo. 253 
[L. R. 19 I. A. 48 

22. — Error in procedure — Finding of fact by 
lower Court not accepted by High Court where the 
Eistrict Judge, in conseguence of a mistake as to a 
■date, was biassed in dealing with the defendants 
evidence.] Where a Judge, under ‘a mistake, 
thought that a bond, which was really dated 1 9th 
November 1885. was dated Stih November 1886, 
and consequently treated the deposition of the 
defendant, in which he stated that the bond had 
been passed by him a fortnight before he signed 
dn the plaintiff’s account book the aclrnowledg- 
ment sued on dated the lObh December 1885, as 


SPECIAL OR SECOND APPEAL 

(4) GROUNDS OF APPEAL-6’^/^cZti/A.^ff. 

(b) Evidence, Mode of Dealing with— 

concluded. 

‘‘false”: — Held that, as the Judge must have 
been biassed by the strong opinion so formed as to 
the defendant's untruthfulness in dealing with 
the rest of the defendant’s evidence, there was 
such a substautiai error in the procedure as ought 
to preclude the High Court from accepting the 
Judge’s finding as conclusive upon the point in 
dispute. Decree reversed, and the case sent back 
for fresh decision on the merits on the evidence as 
it stood. Hemanta Knuiarl Bchi v. Brojendro 
Kishore Roy Chowdry. I. L. R. 17 Calc. 875: L. E, 
17 I. A. 69, referred to. Virehadrappa v. 
Mahantappa. 

fl. L. R. 15 Bom. 670 

23. — Error in dealing with question of adini.ws'J- 
bility of evidence and burden (f pcoot'.j Per 
Mahmood, J. — It is the duty of the ilourt, when 
dealing with* second appeals and in considering 
the conclusions at which the lower Appidlate Courts 
have arrived, to consider whether or nob tho.so con- 
clusions have been arriveil at in due compliance, 
with the rules of law governing the a Imi.s.sibiUty 
of evidence, and which involve questions of the 
burden of proof ; e.specially in cases in which a 
title is asserted by a plaintiff who seeks to oust a 
defendant, and that defendant denie.s the' title 
and asserts that the plaintiff has no citle at all. 
Wali AHiiAD Khan v. Ajudhia Kandu. 

[I. L. R. 13 AU. 537 

24. — Misconstruction of documents.'] Per AlK- 
MAN, J. — Semhle: — That a ground of appeal to the. 
effect that the lower Appellate Court has niiscon- ' 
strued a documeat is not one of the grounds of 
second appeal contemplated by s. 584 of the Code 
of Civil Procedure. Eudr Prasad r. Baij.nath. 

[I. L. R, 16 Ail. 367 

(5) OTHER ERRORS OF LAW OR PROCEDURE, 
(a) Issues, Omission to Decide. 

25. Suit before Subordinate Judge depending 
on issues of ownership as well as on a 
Omission by Appellate Court to decide on the que.'i- 
tlon of ownership.] Where it appeared that an 
issue was raise! as to owner.ship, and that both 
parties at the trial before tlie Subordinate Judge 
gave evidence on such issue (although the claim 
was based, in the main, on a rent- note), and the 
lower Appellate Court omitted to find <jn such 

-.—Held, reversing the docree.s of tlie 
Appellate Court, that it ought to have fotznd on 
the issue as to ownership. Ramkor OoFAUr 
V. Gangaram. 

[I. L. R, 16 Bom. 645 

(b) Local Investigation. 

2Q.^Eisregard of report on local ineestigation^ 
Eisputed boundary — Grounds of appeal — Oicil 
Procedure Code {Act XIV of 584.] The 

Court Of First Instance accepted as correct a 
boundary line mapped by an Amin, dividing the 
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(5) OTHER ERRORS OF LAW OR PROCEDURE 

— co?i eluded. 

(b) Local Investigation— 

estates of the opposite parties. The lower Appel- 
late Court, after remauding the suit for a second 
local investigation and report, determined to 
disregard the second return, which differed from 
the first, and affirmed the judgment. Both parties 
having appealed, the High Court, dissatisfied as to 
this disregard of the second return, decided to hear 
the appeal as as a regular one, examined the evi- 
dence, and reversed the judgment of the Court 
below : — Hcldj by the Privy Council, that to have 
dealt with the appeal as a regular appeal was in 
excess of the Court’s jurisdiction ; and that it had 
no power to hear the appeal as a second appeal, 
there not having been, in the proceedings below, 
any error or defect, within the meaning of s. 584 
of the Civil Procedure Code, which contained the 
only grounds of second appeal. Lukhi Narain 
jAGADEli t\ JODG hlATH DEO. 

[I. L. R. 21 Calc. 504 

(c) Witnesses. 

27. — Adjonrmieiit for attendance of loittiesses — 

Ciril Procedure Code {Act XIV of 1882), 156 — 

Di.scrctloiiy excrciee of — attendance of — 
Pou'er (f High Court on second On the 

day .fixed for the hearing of a suit, the defendant 
applied for process against certain of his witness- 
es wdio had been summoned, but who had failed 
to attend, asking for an adjournment to obtain 
their attendance. This application was refused, 
and the case w^as proceeded with. The plaintiffs’ 
evidence was recorded and that of one of the de- 
fendants ; the defendants being unable to produce 
further evidence, the Court recorded that the case 
was closed, and that judgment would be delivered 
on the following day, the 31st December. On’ 
t)io day following the defendants produced cer- 
tain witnesses and aNked that they might be exa- 
mined. This application was rejected, and judg- 
ment w^as Bub.sequentiy delivered in favour of the 
plaintiffs: — Held per Petheram, C.J. — That the 
omission to examine the defendants’ witnesses ou 
the 31st December, was a substantial error in 
procedure, and that the Munsif had therefore 
exerci>od bis discretion wrongfully. Per Ghose, 
J. — That although there was some doubt whether 
the Court on second appeal could interfere in a 
point of discretion, yet this doubt was not strong 
enough to justify an expression of opinion con- 
trary to that arrived at by the Chief Justice. 
MoNx Lal Bandopadhya V. Khiroda Dasi. 

[I. L. R. 20 Calc. 740 

See Taylor v. Sabat Ch under Roy 
Chowdhry. 

[I, L. R. 20 Calc. 745 note 

(6) PROCEDURE m SPECIAL APPEAL. 

28. — Practice — Procedure — DefeeMve judgment 
of Appellate Court y reversing Munsif s decision 07i 
credibility of icltnesses — Judg mentfo rm of.l Case 
in which the High Court on special appeal, being 


( 1050 ) 

SPECIAL OR SECOND APPEAL— 

(fi) PROCEDURE IN SPECIAL APPEAL— 

continued. 

of opinion that the judgment of the District 
Judge reversing that of the Munsif on the credi- 
bility of the witnesses did not fulfil the conditions 
that a judgment reversing such a decision ought 
to fulfil, brought up the case before itself and 
heard it as a regular appeal. Purmeshur 
Chowdhry r. Brijolall Chowdhry. 

[I. L. R. 17 Calc 256 

29. — Powers of Agopellate Court — Question of 
fact— Civil Proced^ire Code, 1882, ss. 584, 585.] 
The limitatiou to the power of the Appellate 
Court in hearing a second appeal under ss. 584 
and 585 of the Code of Civil of Procedure, 1882, 
must be attended to, and the appellant cannot be 
allowed to question the finding of the first Appel- 
late Court on a question of fact. Pertap Chun- 
DER Ghose v. Mohendranath Purkait. 

[I. L. R. 17 Calc. 291 
[L. R. 16 I. A. 233 

30. — Appeal to Chief Gourty Punjab — Civile 
Procedure GodCy 1882,.^. 684 — Questio7is of fact. 
An appeal from an Appellate Couit to the Chief 
Court of the Punjab is not limited, as such ap- 
peals are under the Civil Procedure Code, 1882, 
s 584 I but evidence may be dealt with, and ques- 
tions of fact are open for decision. Budha Mal 
V. BhAgwan Das. 

[I. L. R. 18 Calc. 302 

31. — Plea raised at the hearing which was 7iot 
talicn in the meuiora^idiuii of appeal — Questi07i of 
limitation — Practice.'] A plea that the memoran- 
dum of appeal in the lower Appellate Court was 
insufficiently stamped, and that such deficiency 
was not made good within the period of limitation, 
is not a plea which can be raised at the hearing of 
a second appeal, when it has nob been taken in the 
memorandum of appeal. Ram Kishen Upadhia 
V. Dipa Upadhia. 

[I. L. R. 13 All. 580 

32. — Objectio7i taheii for fii'st time in special 
appeal.] Where in a suit under the Madras Local 
Boards Act in the Courts of First Instance and 
First Appeal no objection was taken to the frame 
of the suit with reference to the provisions of 
s. 27 : — Held, that the defendants should not he 
permitted ou second appeal to raise such objection 
to the frame of the suit. President, Taluk 
Board, Sivaganga v. Narayanan, 

[I. L. R. 16 Mad. 317 

33. — New point raised in seco7id appeal — Ques- 
tion of law.] The High Court will allow, ou 
second appeal, a new point to be raised for the 
first time, provided it is purely a question of law 
arising on the findings of the Courts below, and 
not affected by any facts outside those findings. 
Nagese V, Gururao. 

[I. L. R. 17 Bom. 303 
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SPECIAL OR SECOND K'P'P'EMi—oonclcl,^ 

(6) PROCEDURE SPECIAL APPEAL— 
concluded, 

34 . — Clcd Procedure Gode, ss. 562, 591 — Ol?jec- 
Uon to pr£vions order in the case to he tahen in 
qiienioranduin of ajypeal^ Unless sucli objection 
is taken in his memorandnm of appeal, it is not 
open to an appellant at the hearing- of an appeal 
from the decree to question the validity of an 
order of remand previously made in the case un- 
der s. 662 of the Code of Civil Procedure. Tilak 
Raj Singh v. Chakardhari Singh. 

[I. L. R. 15 All. 119 

35. — Givil Procedure Gode, ss. 641, 642, 684, 686, 

— Question of limitation — Plea of limitation 

as to first Ajypellate Gourt taken orally on second 
appeal.l An appellant in a second appeal raised 
orally at the hearing a plea not taken in his me- 
morandum of appeal to the effect that the respon- 
dents’ appeal to the lower Court (where they had 
been appellants) had been barred by limitation 
when it was presented : — Htdd that, even tliough 
the plea proposed to be raised was one involving 
a question of limitation, the appellant was not 
entitled as of right to be heard in support of it 
•without the leave of the Court granted under s. 
542 of the Code of Civil Procedure ; and that the 
Court was not itself bound to consider that plea, 
and under the circumstances did noc think it 
necessary to enter into it. Ram Kislicn Upadhia v. 
Pipa TJjoadliia^ I. L. R. 13 All. 680, approved. 
Ahmad Ali r. Waris Husain. 

[I. L. R. 15 All. 123 

Q6.—Gioil Procedure Gode^ s. Second ap- 

peal from order of remand —Effect of findings of 
facts and findings of law.] On an appeal from 
an order of remand under s. 662 of the Code of 
Civil Procedure, the High Court is bound to ex- 
cept the findings of fact of the Court which 
made the remand, that Court being a Court of 
First Appeal, provided that there is evidence to 
support them;’ but where the High Court has 
decided a question of law in an appeal from an 
order under s. 562 of the Code, that decision of 
the question of law will be final for all purposes 
in the suit ami in any appeal which may subse- 
quently be made to the High Gourt. Peo Kishen 
V. Bansi, I. L. R. S All. 172, referred to. Gauri 
Shankar r. Karima Bibi. 

[I. L. R. 15 AIL 413 
SPECIFIC PERFORMANCE. Gol. 

1. Specific Performance Allowed ... 1062 

See Injunction-^Speci AL Cases — 
Breach of Agreement, 

[I. L. R. 14 Mad. 18 

See Minor— Right to Enforce Con- 
tracts. 

[I. L. R. 20 Oalo. 508 

See Vendor and Purchaser— Com- 
: , PiiETioN OF Transfer, 

[I. L. R. 17 Oalo. 919 


SPECIFIC PERFORMANCE— 

, Suit for— • 

See Jurisdiction— Suits for Land. 

[I. L. R. 19 Calc. 358 

[I. L. R. 14 Bom. 353 

I See Registration Act, s. 48. 

[I. L. R. 13 Mad. 324 

See Registration Act, s. 49. 

[I. L. R. 13 Mad. 308 
[I. L. R. 14 Mad. 55 

See Vendor and Purchaser— Ti tli:, 

[I. L. R. 15 Bom. 657 

(1) SPECIFIC PERFORMANCE ALLOWED. 

1. — Gontraet — BlsahilUy to eont/'oet — Ttmpo- 
rarg disahiUty of zemindar fo contract, his / 
heing subject to the provisions of Act IV if L,-^7d 
(Ghutia iVagporc Encunrhcr/ol JPtates An amend- 
ed by Act V of of continni’ec of 

transactions after the release of his tsf etc from 
management under that -L'L] U is coinp^'tmt ti) 
a person, who has been, but is no longer, in ^ 
state of disability, to take up ami carry on trans- 
actions commenced while lie was under disMoility, 
in such a way as to bind himself as to rhe whole. 
He may be bound by a contract, of which the 
terms are to be ascertained by wlnit passed whilst 
be was disabled from contracting, 'The (hd'emi- 
ant’s ancestral zeinimlari w'as placed under 
maoag-einent by an order mwlo umi(*r s. 2 of Act 
VI of 1876, and he becanie ineapahU; of I’onf rant- 
ing in reference to it. He. Injwever, a:tr--ed with 
the plaintiff that the latter shenld advanec niimey 
on mortgage, and take a lease fd’ par', tp' the 
estate Afterwards by an onler, wheshi-r weR 
founded or not, at all e.veiits effeeCvidy made, 
under a. 12 as amended by Aet V' of be -^v.as 

restored to the posses.sion of In’s esf.afe, again 
acquiring the right to Cf)ntraet about it.. Ho 
carried on the transaction with the plaint ijf, 
retaining the benefit of imuiey p:ud by him, hut 
in the end not completing i — tliat he was 
bound by the contract, though its terms w»'re to 
be ascertaiiKol by what had passetl while h" was 
disabled from contracting, ami than Hpeeifie per- 
formance could be decrecii against him. Whother 
his entering- into the contract was .against, the 
policy of the Act, and whether the tji- .b-r nmif-r 
s. 12 had, or had not. been made on guo.i gr,.nmLs. 
did not affect the qucHlion. (IkEGS^ns’ p. 

Aditya Deb. 

[L L. R. 17 Calc. 223 
[L. R. 10 I. A. 221 

2.—Tvayisfcr of Property Jet, ISS2. s.H',] ^Ciril 
Procedure (fodc., s. 375, | A nuni iff immev having- 
been deposited in Court under the TransfcA of Pro. 
perty Act, s, 8.3, by a vendee of tins mortgagor, the 
mortgagee refused to accept it in discharge of hia 
mortgage except oa the terms that the dtgemitor 
sbould convey to him part of the m<irtg»geil pre- 
mises, which ho consented to do. This Jftgrcetacnt 
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(1> SPECIFIC PERFORMANCE ALLOWED-- 

concluded. 

was not cominiinicated to the Court, and the de- 
positor refuse'll to carry it out when the mortgagee 
had withdrowu- the money as above : — Held, that 
the mortgage c wuis entitled to a decree for specific 
performance of the agreement to convey. Tat- 
AYYA r, PlCIIAYYA. 

[I. L. H. 13 Mad, 316 

S.^Jlcro'.^Jonory intercut, cale of ~ Purchase- 
n}onr){ U'us than marhet value of reversion — Stat. 
81 IV/'A e. -I - Inadc/jnate consideration.'] The rule 
observed in England until the passing of Stat. 31 
Viet. c. -1, that specific performance of an agree- 
ment to sell a reversionary interest should not be 
decreed where the purchase-money was less than 
the markei value of the reversion : — IJcId, not to 
])« the. rule in India. Gitabai v. Balaji Keshav 
S lIASTBI NaCARKAE. 

[I. L. R. 17 Bom. 232 

SPECIFIC RELIEF ACT (I OS’ 1877). 

, s. 0. 

iSVe Possession — Nature or Possession • 

[I. L, R. 15 Bom. 238 
See Statutes, Construction of. 

[I. L. R. 19 Calc. 544 

1 . — S . 9 , — Previous y OSS ess I on — D isj) assess i on.] 
l^Iere previous posse^siou will not entitle a plain- 
tifi to a decree for the recovery of posses.sion 
except in a suit under s. 9 of the Specific Relief 
Act, 1877, which must be brought within six 
months from the date of dispossession. Khajali 
Pnactolluh Choirdhrij v. lushen Soondur Surma, 
8 \V. R. 38i> ; Prtaza Uossein v. Bany Mistry, I. 
L. R. 9 Calc. 180; Debt Churn Boido v. Issur 
Chundcr JManjee, I. L. R, 9 Calc. 39 ; Kaioa Alanjee 
r. Jihou'u: Bliss io, 5 0 L. R. 278 ; 117, v. ulmeerun- 
nlssa. Kh at 00 ) 1 . L. R. 7 I. A. 73 ; Krishnarav Yash- 
runt v. Vasudt V Apajl Ohotihir, I. L. R. Bom. 
371 ; Ponrafj Bhavan'irain v. jMirayan Shivaram. 
Khisti, I. l! R. G Bom. 215 ; Mohabeer Pershad v. 
Mohabcer Sim/Ji, I, L. 11. 7 Calc. 591 : 9 C. L. R. 
KM, referred to and explained. PURMESHUR 
CJJOW'BHRY r. Brbtolall Chowdhry. 

[I. L. R. 17 Calc. 256 

2. — S. 9.— Bight o/gls/icry—Suitforgiossession of 
right to fish in a hhall] A suit for the possession 
of a right to fi.sh in a hhal, the soil of which be- 
longs to another, does not come within the pro- 
visions of s. 9 of the Specific Relief Act, 1877. 
Natabar Parue V. Kubir Parue. 

[I. L. R. 18 Calc. 80 

3 . — 3 . 9 , — Immorcahlc property —Bight of jisli- 
f^Yfj — Possession, suit for.] Held by the Full Bench 
(PiaNSKF and PiGOT, JJ., dissenting).— A suit for 
the possession of a right to fi.sh in a khal, the soil 
of which does not belong to the plaintiff, does not 
come within the provisions of s, 9 of the Specific 
Relief Act. Fadu Jhala v. Gour Mohun Jhala. 

[I. L, R. 19 Calc, 544 


SPECIFIC RELIEF ACT (I OF 1877), s. 9 

— Gonclicded. 

4. — s. 9. — Immoveable' property — Bight o 
ferry.] A right of ferry is immoveable property 
or an interest therein within the meaning of the 
Specific Relief Act, s. 9. Krishna v. Akilanda* 

[I. L. R. 13 Mad. 54 

5. — s. 9 . — Mamlatdavs Courts Act {Bombay 
Act III of 1876) — Su'it by a trespasser to recover 
possession.] A trespasser, who has been dispos- 
sessed, is not entitled to bring a suit under s. 9 of 
the Specific Relief Act (I of 1877) or under Bombay 
Act III of 1876 to recover possession. Badabhal 
JYarsulas v. The Sub-Collector of Broach, 7 Bom. 

' H. C. Rep. 82, A. C. J ; Krishnarav Yashavant v. 
Vasudev Ajjajl Ghotlhar, I. L. R, 8 Bom. 871, and 
Virjlvandas Madhavdas v. Mahomed Allhhan 
Ibrahimhlian, I. h. R. 6 Bom. 208, referred to. 
Amirudin V. Mahamad Jamal. 

[I. L. R. 15 Bom. 685 

6. — S. 9. — Possession, suit for— Suit in ejectment 
on a possessory title.] Per Edge, 0, J., Straight 
and Tyrrell, JJ,, (Mahmood, J., dissent lento).— 
Section 9 of the Specific Relief Act is intended to 
provide a special summary remedy for a person ' 
who, being, whatever his title, in possession of 
immoveable property, is ousted therefrom. That 
section does not debar a person who has been oust- 
ed by a trespasser from the possession of immove- 
able property to which he has merely a possessory 
title from bringing a suit in ejectment on his pos- 
sessory title after the lapse of six months from the 
date of his dispossession. Davison v. Gent, 26 L. 
J. Exch. 122 ; Asher v. ’Whitlock, L, R. 1 Q. B. 1 ; 
Wise V. Ameer -wi-nissa Khatoon, L. R. 7 I. A. 73 ; 
Pemraj Bhabciniram v. Narayan Shivaram Khisti, 

I. L. R. 6 Bom. 215 ; Krishnarav Yashvant v. Vasu- 
dev Apaj'i Ghotlhar, I. L. R. 8 Bom. 371 ; and 
Muhammad Yusxif v. Suhh Math, Weekly Notes, 
1887, p. 55, referred to. Per Mahmood. J. — A per- 
son wdio is suing upon a merely possessory title to 
recover possession of immoveable property against 
a person who has ousted him, must bring his suit, 
if at all, under s. 9 of Act I 1877, and therefore 
within six months from the date of his disposses- 
sion. Wali Ahmad Khan v. Ajudhia Kandu. 

[I. L. R. 13 All. 537 

7. — S- 9. — Suit or g?ossessio7i of land by person 
wrongfully ejected — Joinder of other claims.] A 
Court should in all cases in which it applies give 
effect to the provisions of the first paragraph of s. 9 
of the Specific Relief Act, 1877, whether that sec- 
tion is expressly pleaded or not. There is nothing 
to prevent a claim for damages and a claim for 
establishment of title being joined with a claim 
for the relief provided for by the above-mentioned 
section. Ram Harakh Rai v. Sheodihal Joti, 

[I. L. R. 15 All. 384 

, s, 18 (a). 

See Vendor and Puechaseb— Miscel- 
i/ANEOUS Cases. 

[I. L. R. 14 Mad. 459 
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SPECIFIC RELIEF ACT (I OF 1877)— 

continued, 

•, ss. 20, 21. 

See iNJUKcTioK— S fecial Oases — 
Beeach op Agreement. 

[I. L. R. 14 Mad. 18 

, s. 25. 

See Vendor and Porohaser— Title. 

[I. L. R. 15 Bom. 657 

ss. 81, 34. 

Sec Contract — Bought and Sold 
Notes. 

[I. L. R, 20 Gale. 854 

s, 39. 

Sec Onus Probandi—Deeds and other 
Documents- Suits to Enforce 
or set Aside. 

[I. L. R, 12 All. 523 

, s. 42. 

See Cases under Declaratory Decree, 
Suit foe. 

See Parties— Suit by some of a Class 
AS Eepeesentatiyes of Class. 

■ [I. L. R. 15 Bom. 309 

•, s. 45. 

See Company — Transfer of Shares 
AND Rights of Transferees. 

fl. L. R. 16 Bom. 398 

* j S, 45 — Ghairman ofGalcutta Mimicqjality, 

discretion of, as to list of candidates and votes at 
elections,} Instances of applications under s. 45 
of the Specific Relief Act for rules against the 
Chairman of the Calcutta Municipality with regard 
to the list of candidates for and the votes given at 
municipal elections. In the matter op Mutty 
Ball Ghose. 

[I. L. R. 19 Calc, 192 

In the matter of Rajendra Ball Mittra. 

[I. L. R. 19 Calc. 195 note 

In the matter op the Election op Muni- 
cipal Commissioners for Ward 
No. 10, Calcutta. 

[I.L. R. 19 Calc. 198 

, s. 54. 

- See Co-sharbrs—Enjoyment of Joint 
Property. 

[I. L.R. 12 All. 436 

See Landlord and TIen ant— Altera- 
tion OF Conditions of Tenancy 
—Erection of Buildings, 

[I. L. R. 16 Mad. 407 

See Parties— Suits by some of a Class 
AS Representatives of Class. 

, [I. L. R. 16 Bom. 309 


, s. 56. 

See Injunction— Special Cases— Exe- 
cution op Decree. 

' [I. L. R. 14 Mad. 425 

, s. 67. 

See Injunction— S p e c r a l C a & e s— 
Breach of Agreement. 

[I. L. R. 14 Mad. 18 

STAMP. 

1. Madras Regulation J I of 1825 ... 1050 

, Deficiency in— 

See Limitation Act, 1877, s. 4, 

[I. L. R. 19 Calc. 747, 780 
[I. L. R. 15 Mad. 78 
[I. L. R. 12 All. 129 
fl, L. R. 15 All. 05 
[I. L. R. 20 Calc. 41 

See Small Cause Coi'rt, Pre.^ide.vey 
Towns— PuACTK’E and Proce- 
dure— Rk-heari no ^»E Serr. 

[I. L. R. IS Calc. 445 

5^;^? Special Appeal — Procede he i.n 
Special Appeal. 

[I. L. R. 13 AIL 580 

(1) MADRAS REGITLATION H OP 1825. 

, S. 4. — Herd traihfrrrhhj prrpn-tij erndf- 

tionally~Ad valorem stamp defy,] An in-^frn- 
ment, dated 1855, which parpoi't'*d t>» a transfer 
by the executant of the property inheriD'd fiy 
her from her husband r^ubject to the payment of 
his debts, and iii which a prnvi.-iou wha nmde ftw 
the maintenance of the exeentaut and for the 
retransfer of the property in case slie gave forth 
to a son : — HeUf not to be liable to stamp duty. 
Reference under Stamp Act, s, p.l 

[I. L. R, IG Mad. 419 

STAMP ACT (I OF 1879). 

, s. 3. 

See Promissory Note— Form, 

II. L. R. 16 Mad. 283 

1. — S. 3, cl. 4. — Bond — Contract far prcAunal 
sei'vice.} The defendant signetl an agreement in 
England with a Railway Company wfiercby h45 
contracted to serve the Company exeliwiveiy for 
four years in India under a p malty of £HHh 
The defendant having come to India at the <J3C* 
pense of the Company and served it for years, 
left its service for that of another employer, 
alleging that he had not been fairly treated by 
a locomotive auperinteudent : — Ucld^ that the in- 
strument executed by the defendant was lui agree- 
ment merely and did not require to be Htampod 
as a bond, Madras Railway Co. r. Rust. 

[L L. B. 14 Had. IS 
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STAMP ACT (I OP 1879), s. 3 — continued. 

2. *— s, 3, cl. 4. — Boiid.l R executed a docu- 
ment, by which, he promised to pay on demand 
Rs. 10-12-0 with interest to S R. The writer of 
the document and some others signed the docu- 
ment as witnesses; — Held, that the document 
was a bond and liable to stamp duty aj such. 
Reference under Stamp Act, s. 49. 

[I. L. R. 13 Mad. 147 

3. — S. 3, cl. 4. — Kliata in the 7iame of the debtor^ 
but in the handieviting of another — Bond — Ag~ 
knoioledgment,'] A hliata in the name of a debtor 
acknowledging the receipt of the amount ad- 
vanced, and bearing the signature of the writer 
of the hhata as writer of it merely : — Held, to be 
an acknowledgment only, and not a bond, within 
the meaning of s. 3, cl. 4 (1)) of the Stamp Act (I 
of 1879). Dulabh Yanmali v. Rehman Jamal. 

[I. L. R. 14 Bom. 511 

4. — s. 3, cl. 4, and Sch. I, Art. IS^—Bond— 
Attestation,] A Company agreed to pay ^220,000 
in live instalments for the cost of constructing a 
railway, on the terms, among others, that deben- 
tures on the railway should be handed over to the 
Company on each payment being made, and that, 
in the event of the other party failing to perform 
his liabilities as to the construction of the rail- 
way, the Company should be entitled to sell the 
debentures, and also to recover damages, and also 
to discontinue payments of the above instalments. 
It was also provided that the Company should be 
at liberty to retain £40,000 as compensation for 
risk, expenses, &c. The agreement was sealed 
with the seal of the Company in the presence of 
two Directors and the Secretary : — Beld, that the 
instrument was liable to stamp duty as a bond 
for £220,000 under Act I of 1879. Reference 
UNDER Stamp Act, s. 46. 

[I, L. R. 15 Mad. 193 

5. — s. 3, cl. 6. — Order for gmymejit of money 

on a yyerson not a banher.l The plaintiff agreed to 
lend money to the defendant for payment of his 
trade debts, &c. In pursuance of the agreement 
the defendant gave his creditors chits'''’ for cer- 
tain sums. These “ ” were addressed to the 

plaintiff and requested him to pay the amounts 
mentioned therein. He did so, and then sued for 
the amount advanced. It was contended by the 
defendant that the chits''' being cheques or bills 
of exchange were inadmissible in evidence, be- 
cause unstamped. The Court found that by the 
agreement the plaintiff was not constituted the 
defendant’s banker within the meaning of cl. (6), . 
s. 3 of the Stamp Act, 1879 : — Held, that the ^'chits’'’ 
did not require a stamp. Ratulal Rangildas 
r. Vrijbhukhan Pababhuram. 

[I. L. R. 17 Bom. 684 

6. — S. 3. cl. 10. — Instruments duly stamped '’' — 
Rule 5 (^) of the rules made by the Governor- 
General in Couneil under Notification No. 1288 of 
Zrd March 1882,] The absence of the certificate 
required by Rule 5 (b) of the rules, dated Srd 
March 1882, issued by the Governor-General in 

W, D 
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Council, under ss. 9, 15, 17, 32, 51 and 56 of the 
Stamp Act (I of 1879), does not make the docu- 
ment in question not “ duly stamped ” within the 
intention of the Stamp Act. Queen-Empress v, 
Trailakya Nath Baral, 

[I. L. R. 18 Gale. 39 

7.— s. 3, cl. 10.— P romissory note not chargeable 
loith duty of 10 or 12 annas — Such pronussoi'y 
note loritten on impressed sheet of proper value 
hearing the word " hundi ” — Note duly stamped — 
Rules by Governor- General in Gounell, under s. 9 
of Stamp Act — Notfieation No. 1288 of ‘Srd March 
1882, Rules 3, 4, 6 — Notfieation No. 2955 of l5^ 
December 1882, Rule 64,] The effect of Notifica- 
tion No. 2955 of the 1st December 1882, amending 
the rules made by the Governor-General in Coun- 
cil under s. 9 of the Stamp Act (I of 1879) and 
published in Notification No. 1288 of the Srd 
March 1882, is not to prohibit all promissory notes 
except those chargeable with a duty of 6, 10 or 12 
annas being written on impressed sheets bearing 
the word ‘‘ hundi," A rule which says that certain 
promissory notes shall be written on impressed 
sheets bearing the word hundi," cannot be inter- 
preted as enacting that other promissory notes 
shall not be written on impressed paper of the 
proper value if it happens to hear the word 
hundiN A promissory note for an amount not 
exceeding Rs. 200, payable otherwise than on de- 
mand, but not more than one year after date, and 
requiring a stamp of two annas, is duly stamped 
if written on an impressed sheet of the value of 
two annas, though that impressed sheet bears the 
word hundi" Radha Bai v, Nathu Ram. 

[I. L. R. 13 All. 66 

8. — s. 3, el. 10, and s. 34.— 4 and 6 of 
miles made under s. 9 of the Stamj) Act^Promis- 
soo'y note — Hundi stamp.] In a suit on a pro- 
missory note for Rs. 4.300, which was executed on 
an impressed sheet bearing an impressed stamp 
with the word hundi " at the top and the words 
‘‘ three rupees ” at the bottom of the impression : — 
Held, that with reference to Rules 4 and 6 of the 
rules made under s. 9 of the Stamp Act and dated 
Srd March 1882 and 1st December 1832 the in- 
strument was duly stamped ” as to the amount 
of duty, and was admissible iu evidence. Bank 
OP Madras t?.. SuBBARAYALU. 

[I. L. R. 14 Mad. 32 

9. — s. 3, cl. 11. — Award of arbitrators for 
division of family property — Written agreement 
to effect division aeoordmg to the terms of the 
award, effect of — Bivision of the gjroperty in 
severalty — Partition deed.] The co-sharers in an 
undivided Hindu family having under a written 
instrument agreed to divide the family property 
according to the terms of the award passed by the 
arbitrators : — Held, that the instrument was an 
agreement to divide the property in severalty, 
and was, therefore, a partition deed within the 
defiuitionincl.il of s. 3 of the General Stamp 
Act (I of 1879). In re Yasanji Haribhai. 

[I. L. R. 15 Bom. 677 

34 
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10, — s. 3, cl. 11, and s. 29 (Q).~lnstrmient of 

Three out of seven brothers, consti- 
tuting an undivided Hindvi family, executed docu- 
ments whereby each acknowledged the receipt of 
certain property made over to him, a division 
of family property having been effected,” and 
acknowledged himself liable for one-seventh of 
the debts of the family. One of the documents 
contained a clause to the effect that the executant 
had no further claim on property of the family : — 
JB.eld^ that the documents should be stamped as 
instruments of partition, each member paying 
according to the share taken by him under the 
partition. Refeebnce under Stamp Act, s. 46. 

[I. L. R. 15 Mad. 164 

11. — s. 3, cl. lb, 26. — Policy of Insurance 

— Tfiicovenanted Service Famihj Pension Fund, 
stamp on entva^ice cert'ifcate c/.] An entrance 
certificate granted under the rules of the XJncove- 
nanted Service Family Pension Fund is a life- 
policy within s. 3 (15) of the Stamp Act for an 
amount not exceeding Rs. 1,000, and is therefore 
chargeable with a duty of 6 annas. Such an 
instrument is not within the scope of s, 25 (e) of 
the Stamp Act. Reference under Stamp Act, 
1879, s. 46. 

[I. L. R. 19 Calc. 499 

, S. 13 and S. 34. — Money -hond — Fndorse- 

merit of transfer^ The endorsement of transfer 
written on a simple money-bond duly stamped re- 
quires a stamp, and can be stamped under s. 34 
of the Stamp Act. Pralhad Lakshmanrav 

< 0 , VlTHU. 

[I. L. R. 17 Bom. 687 

, s. 17. 

te s. U. ^ ^ 

1. — s. 24 — Conveyance — Consideration — Agree- 
nient to 2 ) ay assessment vntil transfer is made in 
Collectors hooJis — Relinciuishme^it of title hy mort- 
gagor in favour of mortgagee.'] Where under an 
instrument a mortgagor relinquished his title to 
the mortgaged property in favour of the mort- 
gagee and also agreed to pay the Government 
assessment until the transfer of the land to the 
name of the mortgagee-purchaser in the Collec- 
tor’s books.:— that such an instrument was 
a conveyance of which the amount of the con- 
sideration calculated according to s. 24 of the 
General Stamp Act (I of 1879) was the original 
mortgage amount plus the amount mentioned in 
the instrument. Held also, that the instrument 
was an agreement to pay assessment until the 
laud conveyed was transferred in the Collector’s 
books, and as such should bear the additional 
stamp for an agreement, namely eight annas. 
SiNAPATA V . SHIVAPA. 

[I, L, R. 15 Bom. 675 

2. — s. 24, and Sch. I, Arts. 16 and 21.— 
Mortgage lien^Certijicate of sale— Sale in exeou- 

Where property is sold at a Court- 
■ ■to a mortgage lien, the stamp upon 


STAMP ACT (I OF 1879), s. 24:— concluded. 

the certificate of sale .shouM cover the amourft for 
which the property was sold, as well a.s the amount 
of the mortgage lieu reserved. Siigindas Jey- 
cliand V. Halalhhorc Kafhn'a Ohroshi. I. L. R. 5 
Bora. 470, follow'ed. Kaisur Khan Murad 
Khan v. Ebrahim Khan Mu.sa Khan 

[I, L. R. 15 Bom. 632 

, s. 25. 

See s. 3, CL. 15. 

[I. L. R. 19 Calc. 499 

, s. 29 R). 

See s. 3, CL. 11. 

[I. L. R. 15 Mad. 164 

, s. 31, 

See Debtor and Citeditor, 

[I. L. R. 16 Mad. 85 

, s. 33. 

See S.* 3 f , 

[I. L. R. 14 Mad. 255 

s. 34. 

See s. 13. 

[1. L. R. 17 Bom. 6S7 

See SCH. I, Art. 46. 

[I. L. R. 14 Bom, 102 

, s. 34, and ss. 17 and 33.— --1/-Z WAhV VI 

of 1860, rV. 13 ~Aet -1” of 1862, s, 15 — (Jnstamj^cd 
document executed in 1862 out of Prifish India 
— Penalty.~\ A document comprising an a.s.sign- 
ment of the executant’s inttivest under a will, and 
also a power-of -attorney, was (‘x^amtod on 2Gth 
May 1862 in Australia and was received in Madras 
on22ud June 1862 when tlie Stamp Act (X of 1862) 
was in force which contained no provi.sion for 
stamping such a documentcxecuted out of British 
India. It was sought in 1890 to use th<; document 
in Madras, but it was not stamped ; that 
no penalty could be levied upon it under the 
Stamp Act of 1879. Reference under Stamp 
Act, s. 46. 

[I. li. R. 14 Mad. 255 

, S. 60. — Collector, poioer of — Beferenev to 

High Court — Decision of Prucinrial Small Causi^ 
Court admitting insnlJlcientlg stamped document 
in evidence.'] Semhle : — A Collector is entitled 
under s, .50 of the Stamp Act to refer to the 
High Court the decision of a Provincial Small 
Cause Court admitting in evidence an insufficient- 
ly stamped instrument on payment of duty and 
a penalty. Reference under Stamp Act, s. 60. 

[I. L. R. 15 Mad. 259 

s. 51 (d), (6), — Mortgage-deed sta7n2)ed 

'but not used.] A mortgage-deed,' which provided 
for the transfer of possession of the mortgaged 
premises, was executed to secure the repayment 
of money to be advanced for the discharge of 
certain debts owing by the executants. The in- 
strument was stamped but not registered ; and 
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on ifcS appearing that the amount of the debts in 
question exceeded the sum named, the intended 
mortgagee refused to carry out the transaction, 
and the executants executed a deed of conditional 
sale of the same premises in favour of another ; — 
Held, that the stamp duty paid on the mortgage 
could be refunded under Stamp Act (I of 1879), s. 
6 (i), (6). Reference under Stamp Act, s. 46. 

[I. L. R. 16 Mad. 459 

, S. 61. — Offeiiee under Stamp Act — 

OmdS,di(m of treasuv\f officer to give certificate re- 
ajulred hy Ride 5 (^) of the rules made dy the 
Goveinior- General in Council under 'notification 
1288 of ?ird March 18S2.J The non-compliance 
by the treasury officer or the stamp vendor with 
the direction to give the certificate required by 
Eule 5 (Jj) of the rules dated 3rd March 1882 
issued by the Governor-General in Council under 
ss, 9, 15, 17, 32, 51 and 56 of the Stamp Act is 
not an act for which the person purchasing the 
stamp from him can be punished, b^' the invali- 
dation of the stamp innocently bought by him, or 
under s. 6i of the Stamp Act. Queen-Empress 
. r. Trailakya Nath Baral. 

[I. L. R. 18 Calc. 39 

, Sch. I, Art l.—'Aehiowledgment of deft 

— Limitation Act (XV of 1877), 5. 19 — Intefition.] • 
The question whether or not an allusion to a debt 
contained in a letter from a debtor to his creditor 
amounts to an acknowledgment of the debt within 
the meaning of Art, I, Sch. I, of the Stamp Act, 
1879, is a question in each case of the inten- 
tion of the writer. Hence, where such a letter, 
written a?ite litem motam, before limitation in re- 
spect of the debt had expired, and at a time when 
other evidence of the debt was subsisting, was 
tendered in evidence as an acknowledment of the 
debt for the purpose of saving limitation under 
the provisions of s. 19 of the Limitation Act, 
1877 ; — Held, that the said letter was not in- 
admissible in evidence by reason of its not hav- 
ing been stamped. Bishambar Nath v, Nand 
Kishore. 

[I. L. R. 15 All. 56 

, SgL. I, Art. A.— Agreement to lease — 

Gorrcspondence containing agreement to lease — 
Complete agreememt.'] Certain correspondence pass- 
ed between the plaintiff and defendant relating to 
the lease of a flat in premises in occupation of the 
plaintiff, which admittedly contained an agree- 
ment for a lease for one year, with an option of 
renewal for another year. The terms in which 
the option was given were as follows : — The de- 
fendant in one letter wrote : “Sol expect you will 
give me the option of renewal for another year, 
respectively five months on the same terms.” To 
which the plaintiff replied : *• You may have the 
option of retaining it Cthe flat) for another year 
on the same terms, but not for a shorter period.” 
In pursuance of an arrangement, the defendant 
had a draft lease prepared embodying the terms 
agreed on, which he sent to the plaintiff for appro- 
val, and which was in due course returned by him 
“ approved.” The defendant then had the lease 
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engrossed and properly stamped, but the plaintiff 
eventually refused to execute it, and it was never 
signed by the defendant. The option of renewal 
was given in the unexecuted lease in the following 
terms: — '‘Also with option to renew for another 
twelve months certain.” The defendant having 
entered into possession, and disputes having arisen, 
the plaintiff gave him notice to quit, and sued to 
eject him, alleging that at the most he was a mere 
monthly tenant. The defendant pleaded that 
under the lease he was entitled to hold for a year. 
The year expired before the suit came on to be 
heard, and the defendant not having exercised the 
option to renew vacated the premises. At the 
hearing the defendant, in support of his case, ten- 
dered the correspondence and the stamped unexe- 
cuted lease. It was objected that the correspond- 
ence was inadmissible in evidence because it was 
unstamped, and on behalf of the defendant it was 
argued that the stamped unexecuted lease must 
be treated as part of the correspondence, and as it 
was properly stamped, no further stamp was neces- 
sary : — Reid, that as the correspondence contained 
a complete agreement independently of the draft 
and engrossed lease, the latter could not be treated 
as part of the correspondence, and that, conse- 
quently, the correspondence must be stamped and 
the penalty paid before it could be admitted in 
evidence. Boyd v, Kreig-. 

[I. L. R. 17 Calc. 548 

1. — Sch. I, Art. 5. — Agreemeiit or memorandum 
of agreement relating to the sale of shares — Agree- 
moit by corres2)07idcnce.'\ Correspondence having 
passed between the plaintiff and defendant relat- 
ing to the sale of shares in a certain company by 
the plaintiff to the defendant, and the sale not 
having been carried out, the plaintiff in a suit 
for damages against the defendant sought to 
prove an agreement for sale from the letters, none 
of which were stamped : — Held, that the letters, 
though unstamped, were admissible as evidence 
of an agreement, since they did not constitute an 
agreement or a memorandum of agreement. 
Rainier r , Gould. 

[I. L. R. 13 Mad. 255 

2. — Sell. I, Art 5. — Agreement — Dooicmeut ac- 
7t7i07vledg i'7ig receipt of mo7iey for future sale of 
sha7'es of a company afid promising to execute a 
puli, ha doGiwierit of sale,'] A document whereby 
the party executing it purported to sell his right, 
title and interest in certain receipts for shares, 
and to execute in future a pultka document of 
sale thereof, and acknowledged the receipt of 
Rs. 10,001, held to be an agreement, and, as 
such, liable to a stamp duty of eight annas under 
Sch. I, Art. 6 of the Stamp Act (I of 1879), the 
property in the receipt nob being intended to pass 
forthwith. Heptula Shekh Adam and Co. 
V . Esafali Abdulali. 

[I. L. R. 14 Bom. 316 

3 . — Scb.. I, Art, 5, and Art. 4:^^, —Mortgage — 
“ Agree77ie7it not otherwise provided forf] A 
license issued to an arrack renter expressly 
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required as one of its conditions that the licensee 
should deposit a sum equal to three months’ 
rental as a security for the due performance of 
the contract. The licensee executed a muclialha, 
stating that he agreed to all the terms and condi- 
tions mentioned in the license : — Heldj that^ the 
omicliallia ought to be stamped with an eight- 
anna stamp. Reference under Stamp Act, 
S. 46. 

fl. L. R. 15 Mad. 134 

, Sch. I, Art. 13. 

See s. 3, Art. 4. 

[1. L. R. 15 Mad. 193 

See Sch. I, Art. 54. 

[I. L. R. 15 Mad. 259 

, Sch. I, Art. 16. — Sale-certificate— Sale 

subject to i/ic7emhra7ice.^ Where property subject 
to an incumbrance is sold by auction in execution 
of a decree, the sale-certificate should be stamped 
according to the amount of the purchase-money, 
and not according to the amount of the purchase- 
money together with the incumbrance. Jwala 
Prasad v. Ram Narain. 

[I. L. R. 15 All. 107 

, Sch. I, Art 22. — Civil Procedure Code 

[Act XIV of 1882), 5. 62 — Co 2 nj of a document filed 
with the 2 )lai)it — Attestation hy the Court or its 
0 fleer.] Article 22 of Sch. I of the General Stamp 
Act (I of 1879) does not apply to a copy contem- 
plated by s. 62 of the Civil Procedure Code (Act 
XIV of 1882), the attestation of which copy by the 
Court or its officer being not made on the applica- 
tion of the owner of the copy, but solely iu conse- 
quence of the express direction of the Code, with 
a view to its being filed for the purpose of identi- 
fying the book entry when produced at the hear- 
ing. Krishnaji Sadashiv Ranade v. Dulaba. 

[I. L, R. 15 Bom. 687 
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repayment on demand, S f 0<>. were empower- 
ed to take possession and to sell the boats i — j/dd, 
that the document wms a mortgage and not a 
pledge, and as such should be Ktamped under Art. 
44 (h) of Sch. I of the Stamp Act of 1879. In 
the matter of Ko Shway Aung r, Strang 
Steel and Co. 

[I. L. R. 21 Calc. 241 
Sch. I, Art. 46, and s. 34, and Sch. II, 

cl. 2. — Ayreemoits for solo of yoods — Crokefs 
bouyht and sold, notes — Xoto or inrinnm/oid eni of 
sale.] The plaintiffs sued to recover damages for 
the non-acceptance of wheat which the defendant 
on the 16th May 1880 by two contracts agreed to 
purchase. At the hearing, in onler to prove the 
terms of the contracts, the plaintilfs tendered two 
notes, or memoranda of the contracts, which pur- 
ported to be signed by rhe broker and also by the 
defendant. The.<^c note.s wr-re, in fact, the sold 
notes which tiie broker had given to the plaintiffs. 
Each of these notes had been stamped with an 
anna stamp, but the .stamp on one of tliem had 
not been cancelled at till, and the stamp on the 
other was without any mark of cancellation, ex- 
cept a small part of the first letter of the defend- 
ant’s signature, consisting of a slightly curved 
line. On these notes beitig tendered in evidence, 
it was objected that they were inadmissible, being 
unstamped, having regard toss. 11 and :U of the 
Stamp Act. The Court allowed the objection, and 
rejected the notes. The plaintiffs then contended 
that the docurnent.s were only memoranda of parol 
contracts and might bo regarded as agreements 
for the sale of goods, and exempt from stamp 
duty, under cl. 2, Soh. II, or at all events admis- 
sible on payment of a penalty — .s.s. 7 and B4 : — 
Hell, that the documents in question were docu- 
ments of the nature of note or memorandum 
chargeable under Art. 4G of Sch. I, and were, not 
exempt from duty under cl. 2 of Sell. IL Ualli 
V. Oaramalli Fazal. 

[I. L. R. 14 Bom. 102 


•, Sch. I, Art. 29. 

See Sch. I, Art. 44. 

[I, L. R. 21 Calc. 241 

Sch. I., Art. 44. 

See Sch. I., Art. 5. 

[I. L. R. 15 Mad. 134 


, Sch. I, Art. 44 (h), and Art. Zd.—Mort 

yage advance paj/ahle on demand — Power of sale h 
defiiu It of repayment of advance Pledge.] In con 
sideration of an advance of Rs. 1 ,450, on interest 
repayable on demand, certain boat-owners assignee 
to S Co. their paddy boats, the boat-owners retain 
ing working and being responsible for the safet;] 
of the boats, and agreeing, so long as the sum ad 
vanoed with interest should remain unpaid, to us( 
their boats for the sole purpose of supplying paddi 
wS ^ (Jo., and to deliver such paddy (which was t( 
: for at the market rate) at the end of eacl 

topasili^eoted by S Co. On failure to mak. 


, Sch. I, Art. 50, and s. 3, cl. 16, and 

S. 7. — Power-of-attonioy — Instnnnrnt of trust.] 
Ten niirasidars of a villag’e executed an instru- 
ment authorizing the per.son therein mentioned 
to recover for them from their former agent the 
perquisites and other communal income apper- 
taining to their mlrasl rights, to cultivate their 
vianiems, to distribute to them proportionately 
to their shares the profits of certain common land 
&c. : — Held., that the instrument was a power-of- 
attorney and should bear a stamp of Rs. 5. Re- 
ference under Stamp Act, s. 46. 

[I. L. R. 15 Mad. 386 

, Sch, I, Art. ^A.-Pelcase—One-ayma ad” 

hesive stamp) — Full stamp duty lerlahle.] A re- 
lease chargeable with four-annas stamp duty was 
executed on paper bearing a one-anna adhesive 
receipt stamp : — Held, that iu calculating the 
stamp due the one-anna stamp ought not to be 
taken into consideration, Reference under Stamp 
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Act, s. 46, I. L. R. 8 Mad. 87, followed. Refer- 
ence UNDER Stamp Act, s. 60. 

[I. L. R. 15 Mad. 259 

, Sch. II, Art. 2. 

See SCH. I, Art. 46. 

[I. L. R. 14 Bom. 102 

, Sch. II, Art. 2. — ExemiMoiv*— Agraement 

for the sale of goods.'\ An agreement for the 
sale of goods does not require stamp under the 
Indian SDamp Act. although it contains provisions 
as to the warehousing and insurance of the 
goods previous to delivery. Kyd v. Mahomed. 

[I. L. R. 15 Mad. 150 

, Sch. II, Art. 1^,— Lease for golantbig 

cocotinut trees— Gtdtivator.'\ A person whose oc- 
cupation is that of a cultivator and who takes a 
lease of land for planting cocoanut trees is, in 
respect of that occupation, a “ cultivator.” A lease 
given by him is one exempt from stamp duty under 
Art, 13 {h) of Sch. II of the Stamp Act (I of 
1879) if the annual rent reserved thereby does not 
exceed Rs. 100. Ramchandra Yasudevshet v. 
BaBAJI ICUSAJf. 

[I. L. R. 15 Bom. 73 

STAMP-DUTY. 

, Levy of- 
fice Appellate Court — Exercise of 
Powers in various Cases. 

[I. L. R, 15 Mad. 29 

Refund of— 

Bee Stamp Act, s. 51. 

[I. L. R. 16 Mad. 459 

STATEMENTS MADE OUT OF COURT. 

See Magistrate, Jurisdiction op — 
General Jurisdiction. 

[I, L. R. 14 Bom. 572 

STATUTE. 

, 43 Eliz., c. 4. 

See Bombay Municipal Act, 1888, ss. 
143, 144. 

[I. L. R. 16 Bom. 217 

. 4 G-eo. IV, e. 34, s. 3. 

See Act XIII op 1 869. 

[I. L. R. 21 Calc. 262 

, 5 &: 6 Viet., c. 45. 

See Copyright. 

[I. L. R. 17 Calc. 961 

, 11 and 12 Viet,, c. 21. 

See Insolvent Act, 


STATUTE— 

, 12 and 13 Viet., c. 83 (Local and 

Personal). 

See Railway Company. 

[I. L. R. 15 Bom. 537 
[I. L.R. 16 Bom. 434 

, 17 and 18 Viet., c. 104. 

See Merchant Shipping Act, 1854. 

, 24 and 25 Viet., c. 104, s. 15. 

See Nuisance— UNDER Criminal Pro- 
cedure Code. 

[I. L. R. 19 Gale. 127 

, 30 and 31 Viet., o. 124, s. 11. 

See Offence Committed on the High 
Seas. 

[I. L. R. 14 Bom. 227 

, 31 Viet, c. 4. 

See Specific Performance— Specific 
Performance Allowed. 

[I. L. R. 17 Bom. 232 

, 37 and 38 Viet., o. 27. 

See Offence Committed on the High 
Seas. 

[I. L. R. 14 Bom. 227 

,44 and 45 Viet., c. 68, s. 151. 

See Small Cause Court Presidency 
Towns — Jurisdiction — Army 
Act. 

[I. L. R. 18 Calc. 144, 372 

, 51 Viet., 0 . 4, s. 7. 

See Sm^ll Cause Court Presidency 
Towns — Jurisdiction — Army 
Act. 

[I. L. R. IS Gale. 144, 372 

STATUTES, CONSTRUCTION OP. 

See Bengal Municipal Act, 1884, s. 339, 
[I. L. R. 17 Oalc. 329 

See Bombay Abkari Act, s. 55. 

[I, L. R. 17 Bom. 154 

See Bombay District Municipal Act, 
s 73. 

[I. L.R. 14 Bom. 180 

See Dekhan Agriculturists Relief 
Act, s. 56. 

[I. L. R. 14 Bom. 516 

See Limitation Act, 1877, s. 26. 

[I. L. R. 14 Bom. 213 

See Pre-emption — Right of Pre-emp- 
tion. 

[I. L. R. 13 All. 224 
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STATUTES, CONSTRUCTION OF -^contcl, 

1. -^Penal Code, s, 295, construction of-Befer- 
enee to Report of Indian Laio Commissioners and 
of Select Gommittee.^ For the purpose of constru- 
ing- a section of an Act an^i ascertaining the inten- 
tion of the Legislature, the Report of the Indian 
Law Commissioners or a Select Committee appoint- 
ed to consider the Bill may be referred to. Queeni- 
Empress v. Kartich Ghunder Das, I. L. R. 14 Calc. 
721. followed. Romesh Chunder Sannyal v. 
HlEU Mondal, 

fl. L. R. 17 Calc. 852 

RAaiACHANDBA JoiSHI V. HAZI KASSIM. 

[I. L. R. 16 Mad. 207 

2. — Specifo Relief Act (I of 1877), s. 9 — Objects 
and reasons for Bill — Intention of LegislatureC^ 
Queer e — AVhether in construing an Act the “ ob- 
jects and reasons ” for the Bill before it was pass- 
ed, as indicating the intention of the Legislatnre, 
can be referred to, Jloosa v. Essa, I. L. R. 8 Bom. 
241, referred to. Fadu Jhala v. Gour Mohun 
Jhala. 

[I. L. R. 19 Calc. 544 

3. — RefereJice to objects and reasons and to 
rejoort of Select Gommittee.'\ In construing a 
statute the Court cannot refer to the statement 
of objects and reasons attached to a Bill, or to 
the report of a Select Committee, or to the debates 
of the Legislature, but can only look to the sta- 
tute itself. Queeii' Empress v. KarticU Chunder 
Bas^ I. L. R. 14 Calc. 721, and Romesh Chunder 
Sannyal v. Elim Mondal, I. L. R. 17 Calc. 852 
dissented from on this point. Kadir Bakhsh r, 
Bhawani Prasad. 

[I. L. R. 14 All. 145 

4. — Ghutiri Nagpore Encumbered Estates Acts. 

(VI of 1876) and {V of 1884)— Estates Act 
(IX of 18S6) — Marginal notes to The 

State publication of the Indian Acts being framed 
with marginal notes, such notes may be used for 
the purpose of interpreting an. Act. Kameshar 
Prasad v. Bhikhvn Harain ’Singh. Bhikhan 
Rarain Singh r, Kameshar Prasad. 

[I. L. R. 20 Calc. 609 

^ 6.— Statutes of limitation.^ Statutes of limita- 
tion being in limitation of common right are not 
to be extended by construction to cases not clearly 
included within their terms. Parashram Jeth- 
MAL r>. Rakhma. 

[I. L. R. 15 Bom. 299 

6. Practice in contravention of the law “-“Eard- 
ship.1 A practice which is in contravention of 
the law, even if it is the practice of a High Court, 
cannot justify a Court in construing an Act of the 
Legislature ^in a manner contrary to its plain 
wording. ^ Kor can the principles of construction 
to be applied to an Act. be indueuced by extrane- 
considerations, such as questions of hardship. 
Bapuaran Rai r, Gobind Hath Tiwari. 

[I. L. R. 12 All. 129 


STATUTES, CONSTRUGTIOiSr OY-~^concU. 

7. — Bistiiiction hctior'cn ajjiruiafirc conmmnds 

and negative prohibitions — Irrcg uUi ritics and 
illegalities.'] As a principle of the inttu-pretatiou 
of statutes, a distinction must be <lra\vn ))etweea 
cases in which a Court or an official omits to do 
something which a statute euaids he done, 

and cases in 'which a Court or an official does 
something which a statute enact.s shall not be 
done. lu the former case, the omission may not 
amount to more than an irregularity in procedure. 
In the latter, the doing of the prohilnted thing 
is ultra rircs and illegal, and then-ei’ore without 
jurisdiction. Rameshur SiNt.ni v. Sheodin 
Singh. 

[I, L. R, 12 All. 510 

8. — Gujarat Taluhlars yirt (Bimlnf// Jet VI 
of 1888), s. 31, cl. 2 — Ret rospeet } t'i' operation — 
Collector refusing to (u>njir)u suit' without siinetlon 
under Act passed irhitst decree leas under e.reeu- 
tion.] A decree upon a mortgago-hond passctl 
against part gf a tal iikda r's trsr.alc on the Idth 
August 1887, was transferred under s. 320 of the 
Civil Procedure Code (Act XIV of 1882) to the 
Collector for execution. The prop(n'ty w.as sold on 
the 5th August 1889, but tlie Collet;ti>r refused to 
confirm the sale, as tlic saTUhion of the Governor 
in Council under cl. 2, s. 31 of the Talukdar.s Act 
(Bombay Act VI of 1888), wliich came into force 
on the 25th March 1889, h.ad not been obtained: — 
Held, that the section was not retro-peetivo in its 
operation, and that the sale should ho. confirmed, 
although no sanction had bemi obt.'ii ned, WheU' 
the Act passed, the plain till; had already acquired 
a vested right by the deevee to have tin; property 
sold, and the presumption was that the Legisla- 
ture did not intend to interfere with tiiat vested 
right That presumption was not rebutted by 
any intention to interfere appearing in the Act 
itself. Kalian Moti v. Pathi'hhai Kaujibiiai. 

[I. L. R. 17 Bom. 289 

STAY OF EXECUTION. 

See Execution of Dechke — vStay of 
Execution. 

[I. L. R. 15 Bom. 536 
[I. L. R. 15 AIL 196 

STAY OP PROCEEDING'S. 

■ See Praotice— Civil Cahe.s— -Stay of 
PliOCEEDINiJS. 

[I. L. R. 21 Calc. 561 

STOLEN PROPERTY, OFFENCES RE- 
LATING TO. 

See Charge to Jury— Misdirkotion. 

[I.L. R.15 Bom. 369 

1. — Receiving stolen property — Ilihltually re- 
ceiving stolen goroperty — Penal Code, s. 41 3. J A 
person cannot be said to be an habitual receiver 
of stolen goods who may receive the proceeds of 
a number of different robberies from a number of 
different thieves on the same day. In order to - 
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STOLEN PROPERTY, OFFENCES RE- 
LATING- TO — conchtded, 

support a conviction under s. 413 of the Penal 
Code of being an habitual receiver of stolen pro- 
perty, it must be shown that the property was 
received on different occasions and on different 
dates. Queen-Empress r. Babdram Kansari. 

[I. L. R. 19 CalG. 190 

2. — 'Penal Oocle, 's. 411 — Dishonest retention of 
stolen loroperty — Property belonging to different 
owners —Separate eonrietions.'] Wfcre a person 
was found in possession of stolen property identi- 
fied as belonging to different owners, but it did 
not appear that he had received such property at 
different times : — Held, that such person could not 
properly be tried and convicted under s. 411 of 
the Penal Code separately in respect of the pro- 
perty identified by each owner. Ishan 3Tuchl v. 
Queen- Empress, I. L. R. 15 Calc. 51 L approved. 
Queen-Empress v. Nakhan, 

[I. L. R. 15 AIL 317 

3, — Dishonestly retaining stolen property — 
Penal Code, s, ill— Legal presumption^ Where 
a document, purporting to be a OoUectorate notice 
forming part of a record and found by the Court 
to be genuine, was discovered to be in the posses- 
sion of persons charged with retaining stolen pro- 
perty, it was held that, in a matter of this kind, 
it was right to raise legal presumptions arising 
out of the ordinary course of business and to dis- 
pense with direct evidence of the document hav- 
ing been actually on the record or stolen from it. 
Though it be true that, before a man can be con- 
victed of receiving stolen property knowing it to 
be stolen, it must be shown that property has been 
stolen, held, that the disappearance of the docu- 
ment from the record the substitution of an 
imitation of it in its place, showed that it must 
have been taken with a dishonest object. Ishan 
Chandra Chandra v. Queen-Empress. 

[I. L. R. 21 Calc. 328 

STOPPAGE IN TRANSITU, 

See Sale op Goods. 

[I. L. R. 17 Bom. 62 

See Vendor and Purchaser— -Vendor, 
Bights and Liabilities op. 

[I. L. R. 14 Bom. 57 

STRIDHAN. 

See Hindu Law— Stridhan. 

SUB-LETTING. 

See Landlord and Tenant — Trans- 
PER BY Tenant. 

fl. L. R. 14 Bom. 384 
[I. L. R. 15 All. 219, 233 

SUBORDINATE JUDGE, JURISDIC- 
TION OF. 

See Dekhan Agriculturists Belief 
Act, s. 3. 

[I, L. R. 15 Bom. 30 
[I. L. R. 16 Bom. 128 


SUBORDINATE JUDGE, JURISDIC- 
TION OF — continued. 

See Dekhan Agriculturists Relief 
Act, s. 15 (d). 

[I. L. R. 16 Bom. 351 

See Partition — Jurisdiction op Civil 
O ouRi' IN Suits respecting 
Partition. 

[I, L. R. 12 All. 506 

See Bight op Suit— Charities. 

[I. L. R. 15 Bom. 148 

See Transfer op Civil Case. 

[I. L. R. 13 All. 324 

See Valuation op Suit — Suits. 

[I.L. R. 14 Mad. 183 

1. — Givil Procedure Code {Act XIV of 1882), 
s. 15 — Munsif jurisdietion (f.] Section 15 of the 
Civil Procedure Code does not preclude a Subordi- 
nate Judge from trying a suit within the jurisdic- 
tion of the Munsif ’s Court. Ledgard v. Bull, 
L. R. 13 1. A. 134, disGiutruished. MaxraMondal 
V. Hari Mohan Mullick. 

[I. L. R. 17 Calc. 155 

See Augustine r. Medlycott. 

[I. L. R. 15 Mad. 241 

2. — Bengal Givll Gou^rts Act (VI of 1871), s. 18 
— Sale in exeoution of deeree — Local limits of 
jurisdiction.] Where a District Judge, under the 
authority vested in him by s, IS of the Bengal 
Civil Courts Act (VI of 18 il) has assigned to a 

.Subordinate Judge the local limits of his partic- 
ular jurisdiction, that officer can only exercise 
jurisdiction within such local limits. Ohhoy 
Ghurn Goondoo v. Colam Ali, 1. L, B. 7 Calc. 410, 
and Prem Ghand Deny v. Mokhoda Dehi, I. L. R^ 
17 Calc. 699, followed. Dakhina Churn Ohatto- 
PADHYA V. Bilash Chunder Boy. 

[I. L. R. IS Calc. 526 

3. — Concurrent jurisdiction with District Munsif 
— Suit of less than P.-i. 2,500 in value.] Qncere : — 
Whether a Subordinate Judge has not concurrent 
jurisdiction with a District Munsif in suits less 
than Bs. 2,500 in value. Matra Mondal v. Sari 
Mohan Mullich, I. L. B. 17 Calc, 155, and Nidhi 
Lai V. Mazhar Susain, 1. L. B. 7 All. 230, follow- 
ed. Krishnasami v. Eanakasabai. 

[I, L. R. 14 Mad. 183 

4. — Bomibay Civil Courts Act {XIV of 1869), 
, 9 , 28 — Provineial Small Cause Co^irts Act (IX of 
1887), s. 33 — Judge exercising Small Cause Gourt 
jurisdiction.] Section 33 of Act IX of 1887 pre- 
cludes a Subordinate Judge invested with Small 
Cause Court powers under s. 28 of Act XIV of 1869,. 
from entertaining a counter claim beyond the 
pecuniary limits of his ^^mali Cause Court juris- 
diction. Barote Gaga Pakshotam Panju 
Bamjan. 


[I. L. R. 14 Bom. 371 
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SUBORDINATE JUDGE, JURISDIO- 

TION 0¥—co7iGluded. 

5,^Suit against Collector— Act done in official 
capacity— Bovib ay JRevenue Jurisdiction Act (X of 
1876), s. 15.] The plaintiS sued the Collector of 
Dharwar and his cUtnis for having destroyed 
certain certificates of efficiency which had been 
given to him by Mamlatdars in whose service he 
had been employed. The defendants pleaded that 
the certificates had been destroyed, because they 
were not issued by the Mamlatdars in proper 
form \—Bdd, that the act of the defendants was 
an act done by them in their official capacity, and 
that the Subordinate Judge could not entertain 
the suit. SWAMIRAYACHARYA V, COLLECTOR OF 

Dharwar. 

[I. L. R. 15 Bom. 441 

Q,—Disnimal of suit hj Munsif on gn'clmlnary 
gmnt— Remand hy Subordinate Jiulge on appeal — 
Fresh appeal before second Subordinate Judge., who 
disagrees icith the finding of the former Subordi- 
nate Judge.~\ Where there are two Subordinate 
Judges in the same place, one of such Judges is 
not competent to overrule the decision of the 
other. The Court is one, though there are sepa- 
rate presiding officers. Suraj Din v. Chattar, I. L. 
R. 3 All. 755 and Ram Kirpal v. Rup Kuari, I. R. 
R. 6 All 269, referred to. Kharag Prasad 
Bhagat r . Dcjrdhari Rai. 

[I. L. R. 14 All. 348 

7. — Application for declaration of heirship — 
Bombay Regulatioji VIII of 1827, s. 2 — Subordi- 
nate Judge invested with function of District 
Court under Act VII of 1889.] A Subordinate 
Judge who (under s. 26 of Act VII of 1889) has 
been invested by Government with the functions 
of a District Court under Act VII of 1889 has • 
jurisdiction to hear and determine an application 
made under s. 2 of Bombay Regulation VIII of 
1827. PiTAMBAR MaNCHARAM r, ISHVAR JADXJ- 
RAM. 

[I. L. R. 17 Bom. 230 

SUB-REG-ISTRAR. 

See Magistrate, Jurisdiction of— 
Transfer op Magistrate dur- 
ing Suit. 

[I. L. R. 15 Mad. 132 

SUBROG-ATIOX. 

See Company— Winding up— Duties 
AND Powers op Liquidators. 

[I. L. R. 18 Calc. 31 
SUBSTANTIAL INJURY. 

See Cases under Sale in Execution 
op Decree— Setting aside Sale 
—Irregularity. 

SUCCESSION ACT (X OP 1865). 

, s. 50. 

] * . See Will — Attestation. 

' ' V i , [I- L. R. 15 Mad. 261 


SUCCESSION ACT (X OF lSQ^)-coneU, 

, s. 68. * 

See Will— Construction. 

[I. L. R. 15 Mad. 448 

, s. 98. 

Sec Hindu Law— Will— Construction 
— Gift to a Class. 

[I. L. R. 15 Bom. 326, 652 

[I. L, R. 16 Bom. 492 

, s. 100. 

Sec Hindu Law —Will— Construction 
OF Wills. 

[I. L. R. 15 Bom. 326 
[I. L. R. 16 Bom. 492 

, S3. 102, 103. 

See Hindu L.aw— Will— Construction 
—Gift to a Glass. 

• [I. L. R. 15 Bom, 326 

[I. L. R, 16 Bom. 492 

, s. 105. 

See Wl LL— CONSTRUCTI ON. 

[1. L. R. 15 Mad. 448 

, s. 159. 

See Will — C oNSTrajci i o n, 

[I. L. R. 15 Mad. 448 

, s. 187. 

See Probate— Effect of Probate. 

[I. L. R. 17 Calc. 272 

Sec Representative of Deceased 
Person. 

[I. L. R. 14 Mad. 454 
See Vendor and Puiickaser— Title, 
[I. L. R. 15 Bom. 657 

, s. 239. 

See Receiver. 

[I, L. R. 17 Bom. 388 

, s. 240. 

See Letters of Administration. 

[I, L. R. 17 Bom. 689 

. s. 263. 

See Appeal — Certificate of Admin- 
istration. 

[I. L. R. 20 OalG. 245 

, s. 280. 

See Administrator. 

[I. L. R. 17 Bom. 637 

, s, 328. 

See Administrator. 

ri. L. R. 17 Bom. 637 
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SUCCESSION CERTIFICATE ACT (VII 
OJ' 1889). 

See Appeal — Certificate of Adminis- 
tration. 

[I. L, R. 20 CalG. 641 

See Bombay Civil Courts Act, s. 16. 

[I. L. R. 16 Bom. 277 

See Certificate of Administration- 
Nature AND Form of Certifi- 
cate. 

[I. L. R. 15 Bom. 684 

, s. 1. 

See Certificate of Abministeatioh — 
Procedure. 

[I. L. R. 16 Bom. 712 

, s. 4. 

See Certificate of Administration— 
Procedure. 

[I. L. R. 16 Bom. 712 

Sec Cases under Certificate of Ad- 
ministration-Right TO Sue or 
Execute Decree without Cer- 
tificate. 

See Limitation Act, 1877, Art. 179— 
Nature of Application — Gene- 
rally. 

[I. L. R. 20 Calo. 755 

See Parties — Parties to Suits — 

Partnership, Suits concern- 
ing. 

ri. L, R. 18 Calc. 86 

See Superintendence of High Court 
— Civil Procedure Code, s. 622. 

[I. L. R. 16 Mad. 454 

, s. 6. 

See Certificate op Administration- 
Procedure. 

[I. L. R. 16 Bom. 712 

, ss. 9. and 19. 

See Appeal — Certificate of Admin- 
istration. 

[I. L. R 13 AIL 214 

, s. 26. 

See Subordinate Judge, Jurisdiction 

OP. 

[I. L. R. 17 Bom. 230 

SUDRAS. 

See Hindu Law-Inheritance — Ille- 
gitimate Children. 

[I, L. R. 14 Bom. 282 


SUDRAS — concluded. 

See Hindu Law— Inheritance— Joint 
Property and Survivorship. 

LI. L. R. 18 Calc. 151 

‘‘ SUIT,” 

See Court op Wards Act, s. 20. 

[I. L. R. 18 Calo. 600 

See Execution of Decree— Applica- 
tion for Execution and Power 
OF Court. 

[I. L. R. 12 All. 392 
See Pensions Act, s. 4. 

[I. L. R. 16 Bom. 731 

for land. 

See Oases under Jurisdiction— Suits 
FOR Land. 

, Institution of. 

See Limitation Act, 1877, s. 4. 

[I. L. R. 19 Calc. 780 
[I. L. R. 20 Calc. 41 

SUITS VALUATION ACT (VII OF 1887). 

See Cases under Valuation of Suits, 

SUMMARY PROCEDURE. 

See Magistrate, Jurisdiction op — 
General Jurisdiction. 

[I. L R. 15 Mad. 83 

See Maintenance, Order of Criminal 
Court as to. 

[I. L. R. 20 Calc. 351 

SUMMONS. 

See Inspection of Documents— Crimi- 
nal Oases. 

[I. L. R. 19 Calc. 52 

for taxing Bill of costs. 

See Limitation Act, 1877, s. 4. 

[1. L. R. 20 Calc. 899 

, Issue of. 

See Pardanashin Women. 

[I. L. R. 21 Calo. 588 

not served. 

See Principal AND Surety— Discharge 
of Surety. 

[I. L. R. 14 Bom. 267 

See Withdrawal of Suit. 

[I. L. R. 15 Bom. 160 

, Refusal to sign receipt for. 

See Penal Code, s. 173 and s. 180. 

[I. L. R. 20 Calc. 353 
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SUMMONS, SERVICE OF. 

Clml Procedure Code 5. m--- Affidavit of 
service of summo 7 is—PraGtiGe.'\ An affidavit in 
support of service of a writ of summons under 
s. 80 of the Civil Procedure Code should show that 
proper efforts have been made to find out when 
and where the defendant is likely to be found. 
Cohen v, Kursing Dass Auddy. 

[I. L. R. 19 Calc. 201 

SUNDAY. 

See Contract— Construction op Con- 
tracts. 

[I. L. R, 15 Bom. 338 

SUPERINTENDENCE OF HIGH COURT. 

Col. 

1. Civil Procedure Code, s. 622 ... 1075 

2, Criminal Cases ... ••• 1079 

See Appeal— Execution of Decree - 
Parties to Suits. 

[I. L. R. 17 Bom. 49 

See Certificate op Administration — 
Certificate under Bombay Re- 
gulation VIII oE 1827. 

[I. L. R. 16 Bom. 708 

See Decree— Alteration or Amend- 
ment OF Decree. 

[I. L. R. 15 All. 121 

See Land Acquisition Act, s. 19. 

[I. L. R. 17 Bom. 299 

See Multifariousness. 

[I. L, R. 16 Bom. 608 

See Pauper Suit— Suits, 

[I. L. R. 15 Bom, 77 

See Sale in Execution op Decree- 
Setting ASIDE Sale — Irregu- 
larity. 

[I. L. R. 20 Calc. 8 

See Special Appeal— Orders subject 
OR NOT TO Appeal. 

[I. L. R. 14 Mad. 462 

See Special Appeal — Small Cause 
Court Suits— General Cases. 

[I. L. R. 12 All. 581 

(1) CIVIL PROCEDURE CODE, s. 622. 

1. — Order made tij High Court, Application to 
review.l Section 622 of the Civil Procedure Code 
(XIY of 1882) does not apply to a case where the 
order, of which review is sought, is made by the 
High Court. The Court referred to in s. 622 is a 
^50urt other than the High Court, In re Premji 
^5l3%rMDAS. 


SUPERINTENDENCE OF HIGH COURT 

— coutiuucd, 

(1) CIVIL PROCEDURE CODE, h. iV22,~^oojitd , 

. 2. — Landlord and tfua.nt — Suit for rent.'] Tu a 
suit in a Small Cause Court for rent due in respect 
of two pieces of land, the Court p isso i a d'^croe 
in favour of the plaintiff. Tiie deCmdant prefer- 
red a petition to the High Court under tlie Civil 
Procedure Code, s. G22, which came on for hearing 
before one Judge. lie held that the Small Cause 
Court had failed to give <;ffect to a former decree 
between the parties in respect of one pit^ee of land, 
and made an order reversing the decree as to that, 
and calling for a report of whan was due on the 
other piece of land, 'riio plaintiff piodtuncid an 
appeal under the Letters P-ateul,, cn — Hold , 
that even if the Siihonlinate Judge had failed to 
give effect to the picivioiis deeree, the error was 
not such as togiv<;th(i Court juris iietiou to revise 
his proceedings under the Civil Procedure Code, 
S, 622. VaNANGAMUDI l\ RAM.\SA.Mr. 

[I. L. R. 14 Mad.. 406 

3 . — Fallnfo to exoroise Jnrixl udLo-t — R^fasal ih' 
application for raton.ido dtHt rihut ion of ^alo -pro- 
cecds.'] A debtor against whom several decrees 
had been passed filed his petiition in the Insol- 
vency Court at Madras and the usual vesting 
order was made. One of decrc‘o-holders had 
already attached property of tlui insolvent and 
had obtained an order for sahj iu a District Court, 
and .another dccree-hf.dder now ajiplied to the 
same Court in execution of his deciaa^s. for attach- 
ment of other property, and for rateable tUsiri- 
bution of the prtjcecds of sale to be held in 
execution of tlnj attatdiment already made. Tiie 
District Judge held that the vosring order was a 
bar to both these applications: — IloUl, that the 
order rejecting the application for rateable distri- 
bution was wrong, and that the High Court had 
power to set it aside on revision under s, 622 of 
the Civil Preoedure. Code, the Judge having failed 
to exercise a jurisdiction vtistod in him by law. 
ViRARAGHAVA tt PARAsURAMA. 

[I. H. R. 15 Mad. 372 

^. — Failure to G:ct'rciso jurisdiction,'] Where 
a Subordinate Judge wrongly held that a suit 
was one of the nature contemplated by s. 529 of 
the Civil Procedure Code, and returned the plaint 
for presentation to the District Judge : — //c/rf, that 
the High Court had power uinler s. 622 of the Code 
to interfere, the Subordinate Judge having failed 
to exercise a juri.sdiction vested in Jiim by law. 
ViSHVANATH UOVIND DESUMANE 0. RaMHHAT. 

[I. L. R. 15 Bom. 148 

5. — Judge putting erroneous construction on sea- 
tion of Aat—Oioll Proeedurc. Code, 1882, s. 829,] 
Where a Judge took an erroneous view of s, 829 
of the Civil Procedure Code, and proceeded on such 
erroneous construction to make orders which on 
a proper construction of the section he would 
have no jurisdiction to make : — Held, that it was 
a proper case for tdio exercise of the powers given 
to the High Court under s, 622 of the Code. 
Salamva V, Martyava. 

[E L. R. 16 Bom. 711, note 


[I. L. R. 17 Bom. 514 
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SUPERINTENDENCE OF HIGH COURT 

— gontiuiLcd, 

(1) CIVIL PROCEDURE CODE, s. Q22-eontd, 

See also Vishvambhar Pandit v. Yasu- 
DEV Pandit. 

[I. L. R. 16 Bom. 708 

a case where his erroneous construction of s. 
9 of Bombay Regulation VIII of 1827, resulted 
in similar action being taken by a Judge. 

Q. — Suit for arrears of rent — Decision of Col- 
lector on appeal from Assistant Collector— N.-IV. 
P. Bent Act {XII of ISSl), ss. 183,199.] The 
High Court has no power to re-vise, under s. 622 
of the Civil Procedure Code, an order passed by a 
Collector under s. 183 of the N.-W. P. Rent Act 
(XII of 1881) on appeal from an Assistant Col- 
lector of the Second Class. IDir Pcrshad v. Lalu^ 
3 N. W. 60, distinguished. Ram Dayal i\ Rama- 

DHIN. 

[I. L. R. 12 All. 198 

7. — Bevislon, jioioers of Ilkjlh Court in — Juris- 
diction, want of, by lower Court.^ Unless the 
facts from which want of jurisdiction on the part 
of a subordinate Court may be inferred are patent 
upon the face of the record, the High Court will 
not interfere in revision. Mihr Ali Shah v. 
Muhammad Husen. 

[I. L. R. 14 Ail. 413 

8. — Transfer of Property Act {IV of 1882), 
s. 87, order under— Iliyht of ajypeal.'] An order, 
under s. 87 of Act IV of ^882 extending the time 
for payment of the mortgage money by a mort- 
gagor is a ** decree ” within the meaning of ss. 2 
and 244 of the Code of Civil Procedure, 1882, and 
since an appeal lies from it. no application will 
lie under s. 622 of the Code for revision of such 
order. Kahima v. Nepal Rai. 

[I, L. R. 14 All. 520 

See Kedarnath v. Lalji Sahai. 

[I. L. R. 12 All. 61 

9. — Order made icifhout jurisdiction — Order 
caneelliny sale in execution of decree under s. 308, 
Code of Glril Procedure — AppcaLI A person who 
had attached a decree and obtained leave to bid at 
the sale of land ordered to be sold in execution, 
and to have the purchase-money and the amount 
due under the decree set off against each other, 
became the purchaser for a sum less than the 
amount due under the decree. The Court made an 
order under the Civil Procedure Code. s. 308, cau- 
celling the sale and ordering a re-sale on the 
ground the purchaser had not paid the full amount 
due on his purchase within the time limited. The 
purchaser preferred a revision petition under the 
Civil Procedure Code, s. 622 ; — 77/^ZfZ.that the peti- 
tioner was the representative of the decree-holder 
within the meaning of the Civil Procedure Code, s. 
244, and might have preferred an appeal against 
the order sought to be revised ; and that therefore 
the petition for division was not maintainable, 
although, under the circumstances above stated, 


( 1078 ) 

SUPERINTENDENCE OP HIGH COURT' 

— Gontlnued. 

(1) CIVIL PROCEDURE CODE, s. m2—Gontd. 

the Court had no jurisdiction to make an order 
under the Civil Procedure Code, s. 308. Sah Man 
Mull r. Kanaga-sabapathi. 

[I. L. R. 16 Mad. 20 

10. — Civil Froeednre Code, s. 206 — Amendment 
of decree — 3Imisif acting illegally hut in exercise 
of jnrisd lot ion f\ The holder of a decree passed 
in a suit on a hypothecation-bond, applied under 
the Civil Procedure Code. s. 206, to have the decree 
amended by bringing the description of the land 
contained therein into accordance with that con- 
tained in the hypothecation-bond, and the Court 
made an order accordingly. On a revision petition 
preferred under the Civil Procedure Code, s. 622, 
by the judgment-debtor; — Held (reversing the 
judgment of Parker J. . but on different reason- 
ing by the two learned Judges constituting the 
Court), that the High Court had no power to in- 
terfere on revision. Narayanasami v. Natesa. 

[I. L. R. 16 Mad. 424 

11. — Madras Rent Recovery Aet [Madras Act 
VIII of 1865), ss. 10 and 76. J The defendant in 
a suit under the Madras Rent Recovery Act was 
evicted in pursuance of an order made under 
s. 10. That order having been reversed on appeal, 
he applied to be replaced in possession, but the 
Sub-Collector dismissed that application : — Beld^ 
that the High Court could not interfere in revi- 
sion under the Civil Procedure Code, s. 622. Ap- 
PANDAI V. SrIHARI JoISHI. 

[I. L. R. 16 Mad. 451 

12. — Erroneous decision laitli jurisdiction — Sug- 
cession Certifeate Aet {VII 0 / 1889), s. 4.] A 
person applied for leave to sue in formd pauperis- 
to recover assets forming part of the estate of a 
deceased person. His application was dismissed 
on the ground that he produced no certificate 
under Act VII of 1889 : — Held, that the applica- 
tion was wrongly dismissed ; and that the High 
Court had jurisdiction to interfere on revision 
under the Civil Procedure Code, s. 622. Kammathi 
%\ Mangappa, 

' [I. L. R. 16 Mad. 454 

13. — Order allowing withdrawal of suit — Civil 
Procedure Code, s. 373 — RevUionf A Subordi- 
nate Judge, in granting the application of a 
plaintiff before him for permission to withdraw 
with leave to file a fresh suit in the same matter, 
made an order as to costs in favour of the defend- 
ants in the following terms 'As the case has 
not been contested to the hitter end. half the 
pleader’s fees are allowed and the process ex- 
penses, &G., incurred in the case, except those al- 
ready refused to the defendants. For travelling 
and incidental expenses defendants to put in a 
bill in one week, this to be subject to the deci.sion 
of the Court after hearing both parties. The 
application under s. 373 of the Code of Civil Pro- 
cedure is granted with leave to the plaintiff to 
bring a fresh suit for the same matter. Costs- 
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SUPERINTENDENCE OP HIG-H COURT 

— eojitiiiued. 

(1) CIVIL PROCEDURE CODE, s. m^^concU. 
allowed to defendants as above — Held, that the 
order under s. 373 of the Code of Civil Procedure 
was an order liable to revision as it was nob open 
to appeal. Kalian Singh v. Lehlirag Sbigh,!. L. R. 
6 All. 211, referred to. Dick v, Dick. 

[I. L. R. 15 All. 169 

14:,— Order refusing to discharge suretg for 
insolvent judgment-dehtor—GlHl Procedure Code, 
ss. 336, '^ '\i—Agpeal.~\ One B M became surety 
under’s. 336 of the Code of Civil Procedure on 
behalf of one G U. judj^ment-debtor. to the 
• effect that G B would appear before the Court 
when called on, and would within one month file 
an application to be declared an insolvent. G R 
did so apply, but on the surety’s asking the Court 
to declare him discharged of his liability the Court 
refused to do so: — Held, that the surety’s liability 
was discharged by the judgment-debtor applying 
to be made an insolvent, and that tlie order refius- 
ing to discharge him was not appealable and was 
therefore open to revision under a. 622 of the 
•Code. Banna Mal u. Jamna Das. 

[I. L. R. 15 All. 183 

15 . — Qiril Procedure Code, s. 2S'l^ — Bigh QouoPs 
powers of revision — Remedy hy suit.] The High 
Court will nob exercise its revisional jurisdiction 
so long as there is any other remedy open to the 
applicant. Where a Subordinate Judge disallow- 
ed an application for the release of certain pro- 
perty which had been attached before judgment: — 
Held that, there being a remedy by suit under 
s. 283 of the Code of Civil Procedure, the High 
Court should not interfere with such order in 
revision, Ittlaelian v. Velappan, I. L. R. 8 Mad. 
184; Slieo Prasad Singh v. Kastura Knar, I. L. R. 

10 All. 119, and Gopa.1 Das v. Alaf Khan, I, L. R. 

11 All. 383, referred to. Guise v. Jaisraj. 

[I. L. R. 15 All. 405 

—Exercise of power of High Court under 
s. 622 of the Gicll Proeednre Code, 18S2, lohere 
there is no appeal— Order refusing to mahe person 
party to oppose probate.] Where a Hindu died 
leaving a widow, and also a daughter (who alleged 
collusion between the widow and one of the 
executors applying for probate of an alleged will) 
the daughter was held to have sufficient interest 
to entitle her to be made a party to the applica- 
tion and to oppose the grant of probate; and the 
-Judge having refused to make her a party, the 
Court, finding that no appeal lay from that order, 
thought it a proper case for the exercise of its 
power under s. 622 of the Civil Procedure Code, 
and remanded the case for trial as a contested 
application. Khettramoni Dasi r. Shyama 
'Churn Eundu. 

[I. li. R. 21 Calc. 539 
(2) CRIMINAL CASES. 

See Nuisance — Under Criminal Pro- 
cedure Code. 

[I. L, R. 19 Oale. 127 


SUPERINTENDENCE OF HIGH COURT 

— concluded. ^ 

(2) CRIMINAL CASES---Gu^^.>///V.r/, 

See Casks under Revjsiun "4’juminal 
Casks. 

SUPERSTITIOUS USES. 

See W I LL ~C 0 N .S'i’ R r cTi d n . 

[I. L. R, 13 Mad. 424 


SURETY^ <Ci, 

1. Liability of Surety ... . 

2. Enforocmeiib of SHcuri! y .. 

3. Discharge of Surety .. ... 


See Cases under P u i n u i v x x . xsu 
Surety. 

See PuDMtssoiiY Note — uNMtcNT or, 
AND SUIT.S ox. 

[I. h. R. 10 ChIc. 242 
See UiGirr or Suit— C o n t ii o r s uit 

AcaiEE.M KNT.H. 

[I. L. R. 14 Mud. 473 

for execution of clecreo. 

See Execdtion or Dechec - Orders 
Decrees or Privy t’or.N-oju. 

[I. L. R. 13 Mad. 203 

, Order refusing to cli.schuryC* 

See APJUCAE— OiiDER.^. 

[I. L. R. 13 AIL 183 

See >Su PER I N r i ; N D 5<; N'c E o r H D , a o. ) r It r . 

OlVIE PRDUEI>rHE 0 DOE s. L.! E 

[I. L. R. 13 AIL 183 

{!) LTABILITY OF SrUKTV. 

1. — Civil Proeedure QodCf s\\ 33*1, 3 U ■*/ -fy ? ■ 

debtor applying to be diofartd ,*/,//?■ A 

person who c.YevUiteH a bond uniluriakiug to i>iq* 
duce a judgmeat-dcdbor at any tinm wleoi th** 
Court Bhould direct him to do so, and soutdiug 
security under s, 336 of the t.'ivil PnrD-niri’ 

for the judgment“dehtor*H applying u* to* d^'darcil 
insolvent, is released from bi.s ot>li^*.ati.m irmler 
the bond when the judginiuit-debtor tiler, bin peti- 
tion under s. ( to be. tleclanri iiiMoVeuf . 

Chandra Shalia \\ Chrhtojthoridt , L L. U. L7 Calc. 
171, approved. RA-MZan r. Geraiu> 

[I. h. ll 13 AIL ZOO 

(2) ENFOECEMBNT OF SBCrUirV. 

2. — Civil Proeedure Code 1HS2, 273, oMh 

— Surety for the due pcrfonnnnof of Appf ilut^ 
decree — Mode of enfore'uig llahihtij tf M,rh ^ou ty 
—E,eee%tlon of decree,] When heeurify hud been 
given on behalf of the respondent to uu uppoul 
under s. .616 of the Code of Civil Proetnlurc for the 
due perfonnance of the decree of the Appellato 
Court and the appeal had be.cu Hueccssful : 
that under the provisions of sh, 273, 683, the 
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SURETY — concluded. 

(2^ ENFORCEMENT OP SECURITY-6*i)?i^?Z^?. 

decree of the Appellate Court could be enforced 
against the sureties in execution-proceedings. 
Venkajya NalliY. Baslingajm, I. L. R. 12 Bom. Ill, 
approved. Thieumalai c. Ramuyyar. 

[I. L. R. 13 Mad. 1 

(3) DISCHARGE OF SURETY. 

3. — Glv'd Procedure Code^ As*. 336, 314 — Insol- 
vency — Surety for insolvent jud g mentllehtor filing 
2)61111011^^ One B M became surety under a. 336 
of the Code of Civil Procedure on behalf of one 
G B ix judgment-debtor, to the effect that G R 
would appear before the Court when called on, 
and would within one month file an application 
to be declared an Insolvent. G R did so apply, 
but on the surety’s asking the Court to declare 
him discharged of his liability the Court refused 
to do so: — Held, that the surety’s liability was dis- 
charged by the judgment-debtor applying to be 
made an 'insolvent. Koylasli Chandra Shaha v. 
Christoj)horldi, I. L. R. lo Calc, i VI, referred to. 
Banna Mal v. Jamna Das. 

[I. L. R. 15 All. 183 

SURRENDER OF TENURE. 

Bee Cases under Landlord and Ten- 
ant — Abandonment, Relin- 
quishment, OB Surrender of 
Tenure. 

Bee Landlord and Tenant-Liability 
FOE Rent. 

[I. L. R, 19 Calc. 790 

SURVIVORSHIP, 

See Hindu Law—Alienation— Aliena- 
tion BY Father. 

[I. L. R. 20 Calc. 895 

See Hindu La\y— Inheritance— Joint 
Property and Survivorship. 

[I. L. R, 17 Calc. 33 
[I.L. R. 18 Calc. 151 

Bee Hindu Law — Joint Family — 
Powers op Alienation by Mem- 
bers — Other Members. 

[I. L. R. 18 Calc. 157 

See Hindu Law— Joint Family— Sale 
OP Joint Family Property in 
Execution op Decree, &c. 

[I. L. R. 20 Calc. 895 

See Hindu Law— Will— Construction 
—Survivorship. 

[I. L. R. 15 Bom. 443 

See Husband and Wipe. 

[I. L. R. 16 Bom. 630 


TALUKDAR. 

See Gujarat Talukdars Act. 

[I. L. R. 16 Bom. 408 

TAX. 

See Pensions Act, s. 4 . 

[I. L. R. 14 Bom. 573 

, Liability to— 

See Beng-alMunicipal Act. 1884, ss. 113, 
116. 

[I. L. R. 21 Gale. 319 

, Notice of claim to remission of— 

See Madras Towns Improvement Act, 
1871, s. 51. 

[I. L. R. 14 Mad. 467 

-, On professions, trades, Scq. 

See Madras Municipal Act, s. 103. 

[I. L R. 14 Mad. 140 

, On property. 

See Bombay Municipal Act, 1888. 

[I. L. R. 17 Bom. 394 

, Proceeding to recover — 

See Bombay District Municipal Act, 
s. 84. 

[I. L. R. 17 Bom. 731 

^,"Snit for refund of— 

See Estoppel -Estoppel by Conduct. 

[I. L. R. 17 Bom. 510 

See Madras District Municipalities 
Act, 1884, s. 53. 

[I. L. R. 13 Mad. 78 
[I. L. R. 15 Mad. 153 

Small Cause Court, Mofussil — 
Jurisdiction— Municipal Tax. 

[I. L. R. 13 Mad. 78 

TAXATION, EXEMPTION FROM. 

See Bombay Municipal Act, 1888, ss.l43, 
144. 

[I. L. R. 16 Bom. 217 

TAXATION OF COSTS. 

See Commission -Civil Cases. 

[I. L. R.-15 Bom. 209 

See Costs — Taxation op Costs, 

[I.L. R. 15 Mad. 405 

See Rules of Hig-h Court, Bombay— 
Rule No. 183. 

[I. L. R. 16 Bom. 152 
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TAXATION OF OO^TlB—eomluded. 

Summons for— 

See Limit ATioiT Act, 1877, s. 4. 

[I.L. R. 20 Calc. 899 

TAXING- OFFICE. 

5 Mistake of— 

See Couet-Febs Act, s. 5. 

[I. L. R. 15 All. 117 

, Power of— 

See Costs— Taxatioji of Costs. 

[I. L. R. 15 Mad. 405 

TENANCY. 

, Determination of incidents of— 

See Bengal Tenancy Act, s. 168, 

[I. L. R. 19 Calc. 182 

See Res Judicata — Matters in Issue. 

[I. L. R. 20 Calc. 249 

, Nature of— 

See Oases under Landlord and Ten- 
ant-Nature OP Tenancy. 

TENANCY- AT-WILL. 

See Registration Act, s. 17. 

[I. L. R. 14 Bom. 319 

TENANCY-IN-COMMON. 

See Will— Construction, 

[I. L. R. 15 Mad. 448 

TENANT HOLDING OVER AFTER 
NOTICE TO QUIT. 

See Receiver. 

[I. L. R. 18 Calc. 477 

TENDER. 

— Tender of ^oart of dedt, rule as to — Plea of 
tender — Payment into Qourt,'] The rule laid down 
in Dixon y. Glarlt (5 G. B. 365), that the tender of 
only a part o£ a debc must be treated as if it had 
never been made, applies only where the party 
making the tender admits more to be due than is 
tendered. A plea of tender before action must be 
accompanied by a payment into Court after action, 
otherwise the tender i.s inelfectual. Abdul Rah- 
man V . Noor Mahomed. 

[I. L. R. 16 Bom. 141 

THEFT. 

See Charge— Alteration or Amend- 
ment OF Charge. 

[I. L. R. 17 Bom. 369 
See Post Office Act, s. 48. 

[I. L. R. 14 Mad. 229 

j Suspicion of— 

See Forest Act, ss. 62, 73. 

[I. L. R. 15 Bom. 229 


Tl3.'E>PT--contmued. 

1. — Criminal mlsapioroiirlation — — 

Penal Code, ss. 378, 403, 425 — Tahing hull set 
at large at Sradlia festival in aceorddjice with 
Hindu religious usage — Res nulllus — Property in 
Braliminl bull.’] A bull dedicated and set at large 
at the Sradha of a Hindu in accordance with reli- 
gious usage is not moveable property ” within 
the meaning of ss. 378 and 403, or property” 
within the meaning of s. 425 of the Penal Code, 
and could not therefore be the subject of theft, 
criminal miscTppropriation, or mischief The fact 
that such a bull receives some attention from, the 
cowherd of the persons who set ic at liberty and 
is daily fed by him by direction of his employers, 
and is nob used for breeding purpose.s without 
their permission being asked is not inconsistent 
with a total suiTender by those who set it at liberty 
of all their rights as proprietors. Qneen^ Empress 
Y. Bayidhn, I. L R. 8 All. .51, followed. Queen- 
Empress Y. Nalla,l. L R. 11 I\Iad. 115, referred to 
and commented on. Rombsh Chunder Sannyal 
V . Eiru Monda^l. 

[I. L. R. 17 Calc. 852 

2. — Penal Code {Act XLV of 1860), 378 — 
Dishonest intention— Wrongful gain — Wrongful 
loss.l A charge of theft will lie under s. 378 of 
the Penal Code (Act XLV of 18CU) even wdiere 
there is no intention to assume entire dominion 
over the property taken, or to retain it perman- 
ently, When a person takes another man’s property, 
believing, under a mistake of fact and in ignorance 
of law, that he has a right t > take it, he is not 
guilty of theft, because there is no didiouest inten- 
tion, even though he may cause wrongful loss 
within the meaning of the Penal Code. The accus- 
ed was the brother of a farmer or contractor of a 
public ferry on the Tadri river. He seized a boat 
belonging to the complainant while conveying pas- 
sengers across the creek which flows into the river 
at a point within 3 miles from the public ferry. 
Hisinbention was apparently to compel persons who 
had to cross the creek to use the ferry in the 
absence of the complainant’s boat, and thereby in- 
crease his brother’s income derived from fees to be 
paid by passengers crossing the creek. The accused 
had no reason to believe that he was justifled in 
seizing the boat 27^2^7, that the accused was 
guilty of theft, though it was not his intention 
to convert the boat to his own use, or deprive 
the complainant permanently of its possession. 
Queen-Empress r. Nagappa. 

[I. L. R. 15 Bom. 344 

Z —Penal Code, ss. 22, 378— Earth — Moveable 
property,^ Earth, that is, soil, and all the com- 
ponent parts of the soil, inclusive of stones and 
minerals, when severed from the earth or land to 
which it was attached, is moveable property cap- 
able of being the subject of theft. Whoever dis- 
honestly severs such earth from the earth com- 
mits theft. Where a person dishonestly carried 
away 100 cart-loads of earth from the complain- 
ant’s land : — Reld^ that he was guilty of theft. 
Queen-Empress v. liotayya, I. L. R. 10 Mad. 255, 
dissented from, Queen-Empress v. Shivram, 

£1. L. R. 15 Bom. 702 
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THEFT — co 7 iti 7 iued . 

^z.-^Iiemovcil of crop imder attaclimejit -Dis- 
hoiic,^t iritcnt'w7i-— Madras lient Recorery Act, s. 8 
— NotAce of dAstrahit.'] Certain crops ■which 
had been distrained for arrears of revenue were 
harvested and removed by the owners and occu- 
piers of the land, who were thereupon charged 
with theft. The accused were not the defaulters, 
the demand having been made upon certain other 
persons in whose names the pottahs stood, as the 
registered proprietors. The accused were ac- 
quitted : — Held, that the acquittal -t^as wrong 
in the absence of a finding whether or not the 
accused were aware of the distraint, and dishonest- 
ly removed the crops with such knowledge, on 
the ground that under s. 8 of the Madras Rent 
Recovery Act they were entitled to notice of the 
distraint which had not been served on them. 
Queen-Empress r. Ramasami. 

[I. L. R. 16 Mad. 364 


TITLE. Col, 

1. Evidence and Proof of Title* ... 1087 

(a) Generally ... ... 1087 

{h) Long Possession ... 1087 


See Sale iit Execution of Decree — 

PURCHASERvS, TitLE OF.j 

[I. L. R. 16 Mad. 207 
[I. L. R. 17 Bom. 375 
See Vendor and Purchaser— Title. 

[I. L. R. 15 Bom. 657 

Acknowledgment of— 

Sec Limitation Act, 1877, Art. Ill— 
Adverse Possession. 

[I, L. R. 13 Mad. 467 

See Limitation Act, 1877, Art. 148. 

[I. L. R. 17 Bom. 173 

Approval of, by Solicitor. 

See Vendor and Purchaser— Comple- 
tion OF Transfer. 

[I. L. R. 17 Calc. 919 

Certificate of— 

See Sale for Arrears of Revenue- 
Setting aside Sale-Irregu- 
larity. 

[I. L. R. 18 Calc. 125 

■, Covenant for waiver of— 

Sec Vendor and Purchaser— Vendor, 
Rights and Liabilities op. 

[I. L. R. 13 Mad. 158 
Declaration of— 

See Cases under Declaratory Decree 
Suit for — Declaration op 
Title, 


TITLE — continued. 

, Denial of— 

See Estoppel— Denial of Title. 

[I. L. R. 13 Mad. 335 
[I. L. R. 16 Mad. 328 

See Jurisdiction of Revenue Court — 
Madras Regulations and Acts. 

[I. L. R. 15 Mad. 223 

See Landlord and Tenant — Eject- 
ment-Notice to Quit. 

[I. L. R. 15 Bom. 407 
[I. L. R. 17 Bom. 631 

See Landlord and Tenant— Forfei- 
ture— Denial of Title. 

[I. L. R. 17 Calc. 196 
[I. L. R. 20 Calc. 101 
[I. L. R. 15 Mad. 123 
See Limitation Act, 1877, Art. 120. 

[I. L. R. 15 Bom. 422 

, Evidence of— 

See Evidence— Civil Cases— Miscella- 
neous Documents— Registers. 

[I. L. R. 19 Calc. 91 
See Possession— Evidence of Title. 

[I. L. R. 20 Calc. 834 
[L. R. 20 I. A. 99 
[I. L. R. 21 Calc. 244 

, Extinguishment of— 

See Limitation Act, 1877, s. 28. 

[I. L. R. 14 Bom. 222 
See Limitation Act, 1877, Art. 47. 

[I. L. R. 15 Bom. 299 
See Limitation Act, 1877, Art. 144— 
Adverse Possession. 

[I. L. R. 15 Bom. 261 

, Proof of— 

See Onus Probandi— Possession and 
Proof op Title. 

[I. L. R. 18 Calc. 201 
[I, L. R. 12 All. 46 

, Question of— 

See Appeal— N.-W. P. Acts. 

[I. L. R. 13 All. 364 
[I. L. R. 14 All. 500 
See Bengal Tenancy Act, s. 149. 

[I. L. R. 17 Calc. 829 

See Dekhan Agriculturists Act, s. 3. 

[I, L. R. 16 Bom. 128 
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luYS ' L ' Sj — coyitimiecl . 

, Question of— concluded,. 

See Jurisdiction of Civil Court— Rent 
AND Revenue Suits, N.-W. P. 

[I. L. R. 13 All. 309 

See Jurisdiction op Revenue Court—. 
Madras Regulations and Acts. 

[I. L. R. 15 Mad. 223 

See Letters op Administration. 

[I. L. R. 21 Oalo. 344 

See Resistance or Obstruction to , 
Execution of Decree. | 

[I. L. R. 14 Bom. 627 

See Small Cause Court, Mofussil— 

J urisdiction—Crops, 

[I. L. R. 21 Oale. 480 

See Small Cause Court, Presidency 
Towns— Jurisdiction— Q u e s - 
TioN of Title. 

[I. L. R. 15 Bom. 400 

, Relinquishment of, deed of— 

See Stamp Act, 1879, s 24. 

[I. L. R. 15 Bom. 675 

(1) EVIDENCE AND PROOF OP TITLE. 

( a ) Generally. 

X,—Gommission of ^onrtition^ Under a Com- 
mission of partition issued by the Supreme Court, 
land in Calcutta was apportioned among the 
members of a family, and the allotments were con- 
firmed by final decree in 1825. In this suit, 
brought in 1884, the plaintiff claimed, through 
one of the family, a parcel of land, by reference 
to one of the allotments so made. The defence, 
which was made by setting up a title through the 
widow of him who received the allotment, was 
not proved ; but the correctness of the area allotted 
was also in dispute, and the Appellate Court ex- 
cluded part from the decree, made by the first 
Court for the whole. It appeared to the Judicial 
Committee that there was no ground for assuming 
that the members of the family, who were parties 
to the partition suit, were under any mistake as to 
the family property, or that there was auy error, 
or want of due care, ou the part of the Commis- 
sioners of partition, whose proceedings had been 
regular : nor had there been any adverse claim to 
any part of the allotted land. The first Court’s 
decree was restored. Saroda Prosunno Pal v. 
Sham Lal Pal. 

[I. L, R 19 Calc. 618 
[L; R. 19 I. A. 75 

iV ) Long Possession. 

2 - — Moliurari mmiraei title, evidence of — Pre- 

of jjerinanent tenured] A person claimed 
to hold a mohirari manrasi title to certain land 
which was acquired under the Land Acquisition 


TYfldK—eontbrned. 

(1) EVIDENCE AND PROOF OF TITLE- 

contimied, 

( I ?) Long Possession— 

Act, but could produce no 'j^ottah or evidence of 
title, other than certain rent receipts, which 
‘showed that he or his predecessors in title had 
held the land in question for nearly one hundred 
years at, presumably, a fixed rent, the nature of 
the tenure not being mentioned in such receipt: — 
Held, that ‘the presumption was, in the absence 
of any evidence to the contrary, that the claimant 
had a permanent and transferable interest in the 
tenure and not merely an interest in the nature 
of a tenancy at will ; and that this presumption 
was strengthened by the fact that his superior 
landlord, the lahhirajdar, had made no attempt 
to eject him or his predecessors in title during 
this long period. Dunne v. Nobo Krishna 
Mookerjee. 

[I. L. R. 17 Calc. 144 

3. — Suit td ou,st shehalt from ojHee — Tenure of 
office for a period greater than that provided hy 
law of limitation.] The plaintiff, as rhehait of a 
certain Hindu eudowment, instituted a suit to set 
aside certain leases aud alienations created by one 
who had formerly been shehait, but who it was 
alleged had relinquished aud abandoned the office 
on the ground that such leases and alienations 
were void and not binding on the endowment, 
and he sought to obtain khas possesion of the 
lands occupied by the defendants under such leases 
and alienations. Although it was admitted that 
the plaintiff had held possession as ehehait, aud 
managed the properties connected with the en- 
dowment for more than ten years, on the nomina- 
tion of the Hindu residents of the locality, the 
defendants put the plaintiff to proof of his title 
as sliehait. The lower Courts found that the 
plaintiff had failed to prove his title, and holding 
that on this ground he had no loom standi, di-i- 
missed the suit :—IIeld, that as a suit to oust the 
plaintiff from his office would have been barred by 
limitation, by reason of his having held the office 
for a period exceeding that provided by the law 
of limitation, he had acquired a complete title 
for the purposes of any litigatiou connected with 
the affairs of the endowment, aud that the 
suit had been wrongly dismissed on the ground 
that the plaintiff had failed to prove his title 
Jagan Nath Das v Birbhadra Das. 

[I. L. R. 19 Calc. 776 

4. — Presumption of title — Onus of proof — 
Madras Forest Act {Madras Act V of 1882), ,v. G.J 
Certain land was notified under the Madras Forest 
Act, 1882, to be constituted a reserved Forest. A 
person, alleging that the jenm title had been in 
his family for six or seven centuries, claimed to be 
the owner of the land. His claim was contested 
by Government on the allegation that the land 
had belonged to another family and had been 
escheated. The claimant admitted that he had 
not been in possession for six years before the 
date of the notification, Government having ob- 
jected to his interfering with the land. It was 
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TITLE — concluded. 

(l)^EYIDENOE AND PROOF OF TITLE— 

concluded. 

( Jb ) Long Possession— 

found that his family had been in possession for 
the previous sixty years at least, and that the 
alleged escheat was not proved : that the 
claim should be allowed. Observations on the 
burden of proof and on the presumption of title 
arising out of possession. Secretary op State 
FOR India v. Bavotti Haji. 

[I. L. R. 15 Mad. 315 

TITLE-DEEDS. 

See Vendor and Purchaser— Title. 

[I. L. R 15 Bom. 657 

, Deposit of. 

See Deposit of Title-Deeds. 

[I. L. R. 14 All. 238 

See Limitation Act, 1877, ^Art. U7. 

[I. L. R. 14 Bom. 269 

, Refusal to produce. 

See Right op Way. 

[I. L. R. 15 All. 270 

, Suit to recover. 

See Limitation Act, 1877, Art. 49. 

[I. L. R. 15 Mad. 157 

TOLLS. 

See Settlement — Construction of 
Settlement, 

[I. L. R. 17 Calc. 458 

TORTS. 

See Damages— Suits for Damages— 
Torts. 

[I. L. R. 13 All. 98 

TORT FEASORS. 

See Res Judicata — Parties— Same 
Parties or their Represent- 
atives. 

[I.L. R. 14 Bom. 408 

TRADE-MARK. 

See Injunction — Special Cases — 
j Trade-mark. 

[I, L. R, 17 Bom. 584 

TRADER OUT OF JURISDICTION. 

See Insolvent Act, s. 9. 

[I. L. R. 20 Calc. 771 

TRANSFER OF CIVIL CASE. 

See Appellate Court— Exercise of 
Powers in various Cases. 

[I. L. R. 15 All. 315 

See Jurisdiction— Question of Juris- 
diction — Waiver of Objection 
to Jurisdiction, 

[I. L. R, 13 Mad. 211 


TRANSFER OF CIVIL QkS^-conolu ded, 

1. — Suit fending in Court of Subordinate Judge 
with Small Cause Court powers — Transfer to 
Munsifs Court — Civil Procedure Code, s. 25 — 
Munsif, jurisdiction of — Subordinate Judge, 
jurisdiction of — Provincial Small Cause Court 
Act {IX of 1887), s. 35.] The plaintiff filed hio 
suit as a Small Cause Court case in the Court of 
a Subordinate Judge having Small Cause Court 
powers. During the pendency of the suit the 
Subordinate Judge took leave and his successor 
was not invested with Small Cause Court powers 
Inconsequence of this the District Judge made 
an order, under s. 25 of the Code of Civil Pro- 
cedure, transferring all cases above the value of 
Rs. 50 then pending before the Subordinate Judge 
in his capacity as a Small Cause Court to the 
Munsif to be tried as Munsif ’s Court cases. The 
Munsif had Small Cause Court powers up to 
Rs. 50. The plaintiff.’s suit was for Rs. 69. 
The case was accordingly tried by the Munsif 
and the plaintiff appealed, his appeal coming 
before the same Subordinate Judge before whom 
the suit was filed : — Held that, granted that the 
suit was a Small Cause Court suit (which was not 
decided), whether s. 25 of the Code of Civil Pro- 
cedure or s. 35 of the Provincial Small Cause 
Courts Act (Act IX of 1887) was applicable, it 
would remain throughout a Small Cause Court 
suit and be subject to the incidents of such a suit. 
Mangal Sen v. Rup Ohand. 

[I. L, R. 13 All. 324 

2. — Transfer of suit by order of High Court 
— Duty of Court to which transfer is made.'] 
When a suit has been transferred by an order 
of the High Court from the Court of a Subordi- 
nate Judge to the Court of the District Judge 
for trial, it is the duty of the District Judge to 
try the suit himself, and he is not competent to 
transfer the suit back to the Court of the Sub- 
ordinate Judge. Fatima Bibi Abdul Majid. 

[I.L. R. 14 All. 531 

TRANSFER OF CRIMINAL. CASE. 

See Criminal Proceedings. 

[I. L. R. 14 AIL 346 

See Magistrate, Jurisdiction of— 
Powers of Magistrates. 

[I. L. R. 13 All. 345 

See Magistrate, Jurisdiction of — 
Withdrawal of Cases. 

[I. L. R. 14 Mad. 399 

[I. L. R. 15 Mad. 94 

— European British subject — Jurisdiction of 
High Court to transfer — Grounds for transfer — 
Criminal Procedure Code {X of 1882 s. 526 — Act 
XXXVII of 1885 — Sonthal Pergimnahs.] The 
Court of a Magistrate in the Sonthal Pergun- 
nahs is, as regards the trial of an Baropean Brit- 
ish subject, subordinate to the High Court, and 
the High Court has power under s. 526 of the 
Criminal Procedure Code to direct the traDsfer of 

35 


W, D 



DIGEST OF GASES. 


( 1092 ) 


( 1091 ) 

TEANSFER OF CRIMINAL GAS^Ei—coiieU. 

a case in which such subject is concerned. The 
transfer of a case should be ordered when there 
are circumstances which may reasonably lead the 
petitioner to believe that the Magistrate has to 
some extent prejudged the case against him. and 
will in consequence be prejudiced in the trial. 
In the MATTEli OF THE PETITION OF WiLSON. 

[I. L. R. 18 Calc. 247 

transfer of property ACT (IV OF 
1882.) 

—‘A^^lioation of Act— Mortgages executed loefore 
Act came into force—' Property ^'—meaning of— 
general Clauses Act (1 of s. 2, els. 6, 6.] 

Eeld by Edge, 0. J., Straight, Tyrrell and 
Knox, JJ.— The term '‘property” as used in Ch. 
IV of Act IV of 1882, means an actual physical 
object, and does not include mere rights relating to 
physical objects. Eeld by the Full Bench The 
Transfer of Property Act (IV of 1882), so far as 
the question of reliefs and procedure is concerned, 
applies to mortgages executed before the coming 
into force of the Act. Ganga Sakai v. Kislien 
Sahaii I. L. R. 6 All. 262, and Bhoho SundaH Bell 
V. Ptakkal Chunder Bose^ I. L. R. 12 Calc. 583, 
referred to. Per Mahmood, J. contra. — The 
term “ property ” throughout Act IV of 1882 is 
used in its most generic sense, and will include 
the right known as an “ equity of redemption.” 
Hata Din Kasodhan r . Kazim Husain. 

[I. L. R. 13 All. 432 

, s. 2. 

See Landlord and Tenant— .Liability 
FOR Rent. 

[I. L. R. 14 All. 176 

, s. 3. 

See Parties— Parties to Suits — 
Mortgages, Suits concerning. 

[I. L, R. 21 Calc. 116 

See Pre-emption— Right of Pre-emp- 

TION. 

[I. L. R. 16 Mad. 301 

, s. 6. 

See Landlord and Tenant— Forei- 
TURE— Breach of Conditions. 

[I. L. R. 15 Mad. 125 

, s. 10. 

See Lease— Construction. 

[I. L. R, 17 Calc. 826 

, S. 10 and S. 12. — Transfers hy Act of 

parties— Assignments ly operation of laiof] Sec- 
tions 10 and 12 of the Transfer of Property Act 
(IV of 1882) relate only to transfers by act of 
parties. In the matter op the West Hope- 
TOWN Tea Company. 

[I. L. R. 12 All. 192 

, s. 48. 

See Vendor and Purchaser — Miscel- 
laneous Cases. 

[X. L. R. 14Mad. 459 


TRANSFER OF PROPERTY ACT flY 
OF 1882) —contiyiued. ^ 

, 44. 

See Hindu Law — Partition — Right to 
Partition— Purchaser from 
Co-parcener. 

[I. L. R. 13 Mad. 275 

, s. 52. 

See Lis Pendens. 


[I. L. R. 14 Mad. 491 
[I. L. R. 13 All. 371 

■, s. 53. 

See Lis Pendens. 

[I. L. R. 13 AIL 371 

s. 64. 

See Registration Act, s. 48. 

[I. L. R. 13 Mad. 324 

See Vendor and Purchaser— Comple- 
tion op Transfer. 

[I. L. R. 19 Oalc. 623 
[I. L. R. 16 Mad. 464 

s. 55. 

See Appellate Court — Objection 
Taken for First Time on Appeal. 

[I. L. R. 15 Mad, 50 

See Vendor and Purchaser-Breach 
OP Covenant. 

[I. L. R. 15 Mad. 50 

See Vendor and Purchaser— Vendor, 
Rights and Liabilities of. 

[I. L. R. 13 Mad. 168 

s. 58. 

See s. 67. 

[I. L. R. 14 Mad. 232 

See Limitation Act, 1877, Art. 147. 

[I. L. R, 16 Mad. 64 
See Limitation Act, 1877, Art. 148. 

[I. L. R. 14 Bom. 113 
See Mortgage — Accounts. 

[I. L. R. 14 Bom. 113 

See Mortgage — Construction op 
Mortgages. 

[I. L. R. 12 All. 176 
[I. L. R. 13 AIL 28 

See Mortgage— Form of Mortgages. 

[I. L. R. 12 All. 203 
[I. L. R. 14 All. 196 

See Registration Act, s. 49. 

[I. L. R. 16 Mad. 263 
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TRANSFER OF PROPERTY ACT (IV 
OF 1882) — oo'/itinued. 

s. 59. 

See Deposit op Title-Deeds. 

[I. L. R. 14 All. 238 

, s. 60. 

See Malabar Law— Mortgage. 

[I. L. R. 16 Mad. 328 

See Mortgage —Redemptiqi^— Redemp- 
tion OTHERWISE THAN ON EX- 
PIRY OP Term. 

[I. L. R. 16 Mad. 486 

, s. 62. 

See Mortgage — Redemption — Redemp- 
tion OTHERWISE THAN ON Ex- 
piRY OP Term. 

[I. L. R. 16 Mad. 486 

, S. 65 and s. QS.— Mortgagor and mort- 
gagee-— Construction of mortgage— Sale of premises 
at suit of a prior mortgagee — Right of a second 
mortgagee to sue the mortgagor goersonally The 
defendants, having already mortgaged certain 
land to another, executed a hypothecation-bond 
comprising the same land in favour of the plaintiff 
to secure a debt due by them to the plaintiff and 
covenanted therein to pay to him daily the pro- 
ceeds of certain sales of firewood, of which the 
plaintiff was to credit part towards the secured 
debt. The defendants having failed to pay the 
amount due on the first mortgage, the first mort- 
gagee obtained a decree and brought the land to 
sale. The plaintiff then brought a suit in the 
Small Cause Court to recover the amount due on 
footing of his hypothecation- bond : — Held, that 
the hypothecation-bond contained no personal 
•covenant by the obligors, but that on the construc- 
tion of S5. 6o and 68 of the Transfer of Property 
Act the obligors had committed default so as to 
-entitle the obligee to sue them personally under 
the former section. Singjeb t\ Tiruvengadam. 

[I. L. R. 13 Mad. 192 

, s. 67. 

See s. 99. 

[I. L. R. 21 Calc. 34 

See Interest— Omission to Stipulate 
FOR OR Stipulated Time has 
Expired— Contracts. 

[I. L. R. 13 All. 330 

See Limitation Act, 1877, Art. 132. 

[I. L. R. 20 Calc. 269 
See Limitation Act, 1877, Art. 147. 

[I. L. R. 16 Mad. 64 

1.— S. 67 and s. 68 (d), — Xlsufruotnary mort- 
gage loitli a personal eo-renant — Suit hy mortgagee 
for sale — Right of smt.~\ In a suit for sale by a 
mortgagee, it appeared that the mortgage com- 
prised a covenant by the mortgagor for payment 


TRANSFER OF PROPERTY ACT (IV 

OF 1882), s. 67 — concluded. 

of the mortgage amount, but otherwise answered 
the definition of a usufructuary mortgage contain- 
ed in the Transfer of Property Act, s. 58 i^d) 
Held., that the mortgagee was not precluded by 
the Transfer of Property Act, s, 67, from bringing 
the property to sale under the mortgage. Ram- 
AYYA ' 0 , GURUVA. 

[I. L. R. 14 Mad. 232 

2. — ss. 67, 68. — Tlsufructuary mortgage — 

Dispossession of mortgagee - Suit for sale — Right 
of suit,'] The plaintiff, at the request of the 
mortgagors, paid off part of the debt due on a 
usufructuary mortgage to one of two mortgagees 
thereunder, and was placed by the mortgagors in 
possession under a usufructuary mortgage of that 
part of the mortgage premises which has been in 
the enjoyment of the mortgagee so paid off, who 
executed a release. The other mortgagee under 
the first mortgage obtained a decree for sale on 
the footing of that instrument, and the mortgaged 
premises were sold subject to the establishment” 
of the plaintiff’s claim : the decree-holder pur- 
chased and afterwards assigned his rights to two 
of the present defendants who dispossessed the 
plaintiff. The plaintiff then sued the mortgagors 
and mortgagees and the defendants above referred 
to: — Held, the plaintiff was nob entitled to a de- 
cree for sale. Semlle : — The plaintiff might have 
sued to have the sale, which had taken place at 
the suit of the first usufructuary mortgagee, 
declared to be invalid as against him. Samayya 
V , Nagalingam. 

[I. L. R. 15 Mad. 174 

, s. 68. 

See s. 65. 

[I. L. R. 13 Mad. 192 

See s. 67, 

[I. L. R. 15 Mad. 174 

1. — S. 68. — Sale of mortgaged premises under 
Land Acguisition Act — Personal suit by mort- 
gagee.] The sale of mortgaged premises under 
the Land Acquisition Act is nob a destruction of 
the security within the meauing of s. 68 of the 
Transfer of Property Act, and does nob enable 
the mortgagee to sue the mortgagor personally. 
ARUMUGAM V . SiVAGNANA. 

[I. L. R. 13 Mad. 321 

2. — s. 68. — Failure of mortgagor to give pos- 
session as stipulated — Pei'sonal suit for mortgage 
amount?^ In a suit against a mortgagor for the 
principal and interest due on a mortgage, it 
appeared that the payment of interest had fallen 
into arrears, and that the mortgage-deed pro- 
vided that in such event the mortgagee should 
be entitled to possession of the mortgage-pre- 
mises ; the mortgagor falsely alleged that all the 
interest due had been tendered '.—Held, that the 
mortgagee was entitled under s. 68 of the Transfer 
of Property Act to sue for the amount due on the 
mortgage. Saravana v. Ohinnammal. 

[I. L. R. 15 Mad. 65 
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TRANSFER OF PROPERTY ACT (IV 

OF 1882), s. 68 — concluded. 

QS.—' Personal decree against mortgagor 
’—Right of sidt.'] Suit for a personal decree on 
a usufructuary mortgage wMch contained no ex- 
press covenant to pay, but provided that, if the 
mortgagor repaid the secured debt before a cer- 
tain date (now passed), he should be replaced in 
possession. The mortgaged premises had been at- 
tached in execution of a decree obtained by a third 
party against the mortgagor, and a claim pre- 
ferred by the plaintiff having been erroneously 
rejected and the premises sold, he was dispossessed. 
The mortgagee accordingly brought his suit as 
above \—Beld, that the plaintiff was not entitled 
to maintain the suit either under the terms of 
of the mortgage or under Transfer of Property 
Act, s. 68. Gopalasami r. Ahunachblla, 

[I. L. R. 15 Mad. 304 

, s. 73. 

See Sale for Arrears of Rent— Sur- 
plus Proceeds of Sale. 

[I. L. R. 20 Calc. 241 

, s. 76. 

See Mortgage— Accounts. 

[1. L. R. 15 Mad. 290 

, s. 78. 

See Mortgage— Marshalling. 

[I. L. R. 13 Mad. 383 

[I. L. R. 15 Mad. 268 

, s. 80. 

See Right op Suit— Sale in Execu- 
tion OF Decree. 

[I. L. R. 12 All. 546 

1. — S. 82. — Mortgage — Contril)uUo7i — Agypor- 
tionment of the mortgage-dett — hJortgage-decree.'] 
A brought a suit upon a mortgage-bond. Five 
of the defendants, who had subsequently pur- 
chased all the mortgaged properties, contended 
that under s. 82 of the Transfer of Property Act 
the mortgage-debt should be appportioned be- 
tween the various mortgaged properties, and that 
each defendant should be allowed to pay off bis 
rateable share of the mortgage-debt : —Held, that 
the intention of s. 82 was not that the lien of the 
mortgagee shculd be split, but simply to deter- 
mine the liabilities of the purchasers inter se ; 
and that therefore all the mortgaged properties 
were liable in satisfaction of the plaintiff ’s claim, 
RoGHU Nath Pershad v. Harlal Sadhu. 

[1. L. R. 18 Calc. 320 

2. — S. 82. — Partial redemption of mortgage— 
Apportionment of mortgage'deht — ContrUyntionJ] 
In I88f A and B, being divided brothers, hypothe- 
cated to X and Y the house now in suit, which 
was As family property, and a house belonging 
to R. In 1886 A hypothecated the house now in 
suit to. the plaintiff. In 1888 -5 sold his house for 
B.6. 700 by a conveyance attested by Xand Y, 
who accepted Rs. 660 in discharge of a moiety 
of the debt secured by the hypothecation of 1884, 


TRANSFER OF PROPERTY ACTiYIV 
OF 1882), S. S2—co?iGlvded. ^ 

the balance of Rs. 150 being retained by B. In 
this suib the plaintiff sought to recover the prin- 
cipal and interest due on his security of 1886, and 
he contended that X" and I" who were defendants 
4 and 6 were not justified in permitting B to 
retain Rs. 150 of the price, and that that sum 
should accordingly be debited against them in 
the accounts : — Ileld that, under the Transfer of 
Property Act, s. 82, plaintiff was not entitled to 
compel defendants 4 and 5 to satisfy their debt 
against B's house so far as it extended. Neela- 
MEGAN V. GOVINDAN. 

[I. L. R. 14 Mad. 71 

, s. 83. 

See Right of Suit — Sale for Arrears 
OF Revenue. 

[I. L. R. 13 All. 195 

See Specietc Performance — Specific 
• Performance Allowed. 

[I. L. R. 13 Mad. 316 

, S. SS.— Deposit in Court hij mortgagor.] 

The deposit intended by the TransfeV of Property 
Act, s. 83, must be made unconditionally. Accord- 
ingly when the mortgagor in making the deposit 
prays that the amount should be paid out to the 
mortgagee on his producing certain deeds the 
provisions of the section are not complied with. 
Nanu V. Manchu. 

[I. L. R. 14 Mad. 49 

, s. 85. 

See Parties— Parties to Suits— Mort- 
gages, Suits concerning. 

[I. L. R. 13 All, 432 
[I. L. R. 15 Mad. 487 
[I. L. R. 21 Calc. 116 

, s. 86. 

See Decree— Construction of Decrees 
—Mortgage. 

[I. L. R. 20 Calc. 279 

See Interest— Omission to Stipulate 
FOR, OR Stipulated time has 
Expired. 

[I.L. R. 13 All. 330 
fl, L. R. 20 Calc. 360, 366 note. 

, s. 87. 

See Appeal— Decrees. 

[I. L, R. 12 All. 61 
[1. L. R. 14 All. 620 

See Decree— Construction of Decrees 
— Mortgage, 

[I. L. R. 20 Calc. 279 
See Limitation Act, 1877, Art. 147. 

[I. L. R. 16 Mad. 64 
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OF.ISSS) — Goiitimied^ 

s. 88. 

^ee Hindu Law— Alienation— Aliena- 
tion BY Father. 

[I. L. R. 15 All. 75 

Bee Interest— Omission to Stipulate 
FOR. OR Stipulated time has 
Expired— Contracts. 

[I. L. R. 21 CalG. 274 

, ss. 88 and 89. 

Bee Civil Procedure Code, s. 214: — 
Questions in Execution of 
Eecree. 

[I. L. R. 18 Gale. 139 

Bee Execution op Degree— Proceed- 
ing in Execution. 

[I. L. R.*13 All. 278 

Bee Execution op decree— Mode of 
Execution— Mortgage. 

[I. L. R. 12 All. 539 

[I. L. R. 14 All. 513 

[I. L. R. 15 All. 334 

[I. L. R. 21 Calc. 26 

, s. 90, 

Bee Execution op Decree— Mode of 
Execution— Mortgage. 

[I. L. R. 13 All. 356, 360 

[I. L. R, 14 All. 513 
[I. L. R. 15 All. 331, 334 

[I. L. R. 21 Calc. 26 

ss. 92 and 93. 

Bee Execution op Decree— Decree to 
BE Executed after Appeal or 
Review. 

[I. L. R, 15 Mad. 170 

Bee Mortgage -Redemption— High t 

OF liEDEMPTION. 

[I. li. R. 13 Mad. 267 

, s. 93. 

Bee Mortgage— Redemption— M ode 
op Redemption and Liability 
TO Foreclosure. 

£1. L. R. 16 Mad. 214 

, s. 98. 

See Mortgage— Form op Mortgages. 

[I. L. R. 12 AIL 203 

, s. 99. 

Bee Limitation Act, 1877, s. 8. 

[I. L. R. 16 Mad. 436 


( 1098 ) 

TRANSFER OF PROPERTY ACT (IV 

OF 1882), s. 99 — concluded. 

See Limitation Act, 1877, Art. 179^ 
Nature of Application— Irre- 
gular OR Defective applica- 
tions. 

[I. L. R. 12 All. 64 

Bee Res Judicata— Competent Court, 
[I. L. R, 16 Mad. 481 

1. — s. 99. — Money-decree on the responsibility 
of ” mortgaged premises — Attachment and sale of 
mortgaged premises — Pur chase by mortgagee.1 A 
usufructuary mortgagee left the mortgaged pre- 
mises in the possession of the mortgagor under a 
rent agreement in 1878. The rent having fallen 
into arrear, the mortgagee sued the mortgagor in 
Goto her 1882 and obtained a decree for the arrear 
which provided for its payment by the mortgagor 

on the responsibility of the defendants mulgeni 
right ” in the mortgaged premises. The decree- 
holder attached the mortgaged premises in execu- 
tion, and having brought them to sale and pur- 
chased them himself, he sued for possession: — 
Held, that the sale was invalid under the Transfer 
of Property Act, a. 99. Durgayya Anantha. 

[I. L. R. 14 Mad. 74 

See ViGNESWARA r. Bapayta, 

[I. L. R. 16 Mad. 436 

2. — s. 99 and s. 67. — Bale of mortgaged property 
in execution of money-decree — Sale by mortgagee 
of mortgaged property to satisfy a claim not arising 
under the m.ortgage.'] A mortgagee cannot sell 
the mortgaged property in execution of an ordi- 
nary money-decree in satisfaction of a claim not 
arising under the mortgage. Section 99 of the 
Transfer of Property Act limits the right of a 
decree-holder in such a case, and provides that he 
shall not bring the mortgaged property to sale 
otherwise than by instituting a suit uuder s. 67 
of that Act. Qucere — Whether the suit to be in- 
stituted under s. 99 is a suit on the mortgage or 
is one on the charge created by attachment. 
Jadub Lall Shaw Chowdhry v. Madhub Lall 
Shaw Chowdhry. 

[I. Lt. R. 21 Calo. 34 

, s. 100. 

See Co-SHARBRS— G eneral Rights in 
Joint Property. 

[I. L. R. 14 All. 273 

See Mortgage — Construction of 
Mortgages. 

[I. L. R. 13 All. 28 

, s. 101. 

See Mortgage — Sale of Mortgaged 
Property— Rights op Mortga- 
gees, 


[I. L. R. 16 Mad. 94 
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TRANSFEK OF PROPERTY ACT (IV 

OF 1882) — contimied. 

, S. 106. 

See Fishery, Right of. 

[I. L. R, 20 Calc. 446 

See Oi7us Probahdi — Landlord and 
Tenant, 

[I. L. R. 13 Mad. 60 

, s. 108. 

See Onus Probandi — Landlord and 
Tenant, 

[I. L, R. 13 Mad. 60 

5 ss. 123 and 129. 

See Hindu Law— Gift— Requisites for 
Gift. 

[I. L. R. 20 Calc. 464 

, s. 135. 

See Limitation Act, 1877 Art. 120. 

[I. L. R. 15 Mad. 382 

. 1. — S. lZ6.—Tra7isfer of actio naMe clam.'] The 
first paragraph of s, 135 of ths Transfer of Pro- 
perty Act has no application to a case in which 
the debtors deny the existence of the claim alto- 
gether, and where the purchaser of the claim has 
to obtain judgment affirming the claim before any 
satisfaction is made or tendered. Clause {d) of 
that section is not limited to cases where the judg- 
ment of a Court affirming the claim has been deli- 
vered, or where the claim is made clear by evi- 
dence, lefore the sale of the claim. Qrisli Ghan- 
dra V. KassMsciW'l DeVl^ I. L. R. 13 Calc. 145; 
Khosdeh Biswas v. Satar iMondol, I. L. R. 15 Calc. 
436; and SuljbaMmal v. Veiiliatarania, I. L. R. 
10 Mad. 289, followed. Jaiii Begam v. Jahangir 
Khaii^ I. L. R. 9 All. 476, dissented from. Rajbn- 
DRA Karain Bagchi V, Watson & Co. 

[I. L. R. 18 Calc. 510 

2. — s. 135.— Assignment for value of a delt^ 
Decree to which the assignee is entitled.) In a suit 
against a debtor an assignee for value of the debt 
is precluded by the Transfer of Property Act, s. 135 
from recovering more than the price paid by him 
for the assignment with interest thereon and the 
incidental expenses of the sale. Ja^ii Begam v. 
Jahangir BJicin, I. L. R, 9 All. 476, approved. 
Nilakanta V. Kbishnasami. 

[I. L. R. 13 Mad. 225 

3. — S. 18^.— Transfer of actionable claim— Ad- 

judication on claim,] In a suit upon a hypotheca- 
tion-bond brought by an assignee for value from 
the obligee, it appeared that the obligee had pre- 
viously to the assignment obtained a decree by 
consent against the obligors for an instalment of 
the money due upon it, and had also made good 
his claim to the laud comprised in it as against an 
attaching creditor of the obligors that 

there had been no adjudication on the claim to 
exclude the rule in the Transfer of Property Act 
&.^136, and accordingly the plaintiff was entitled 
to recover only the sum paid by him for the 


TRANSFER OF PROPERTY ACT (IV 

OF 1882), s. 135 — GOJitinued, • 

assignment with interest from the date of pay- 
ment to the date of the decree. Ramachandra 
v. Venkatarama. 

[I, L. R, 13 Mad. 516 

4. — S. 135, — Actioyiahle claim — Transfer of 

claim for cm amount less than its value — Suit by 
transferee to enforce claim— Defendant not entitled 
to plead that terms of transfer were nncoyiscionable,') 
A mortgagee by conditional sale having obtained 
an order for foreclosure under Regulation XVII 
of 1806, his heirs, who were out of possession, 
executed a deed of assignment to a third person, 
transferring to him the rights acquired by the 
mortgagee under that order. At the time of the 
execution of the deed no steps had been taken by 
the mortgagee or his heirs to bring a suit for 
declaration of their title and for possession of the 
property. A suit for that purpose was brought by 
the assignee, the defendants being the conditional 
vendors and, also the assignors under the deed 
above-mentioned. The latter made no defence, 
but admitted the justice of the claim, and a 
decree was passed in favour of the plaintiff 
against them as well as against the other defend- 
ants that the answering defendants, the 

conditional vendors, could not take advantage of 
the terms of the assignment for the purpose of 
defeating the claim, on the ground that the 
•assignment was an unconscionable bargain, so 
unfair that the Court should not enforce it. If a 
person who has an actionable claim against 
another chooses to sell it cheap, that is no reason 
why that other is to stand cleared and discharged 
of his liability to the assignor. Held also, that 
the answering defendants were entitled to the 
benefit contained in the first paragraph of s. 135 
of the Transfer of PropeiLy Act (IV of 1SS2), 
and would be entitled to take the bargain off the 
plaintiff’s hands by paying to him the price and 
incidental expenses of the sale with the interest 
on that price from the day that the plaintiff paid 
it to the date of its repayment to him. Janl 
Begcmi v. Jahangir Khan, I. L. R. 9 Ail. 476, 
followed. Grish Chandra v, Kasshisauri Dehl^ 
I. L. R. 13 Calc. 145. and Khoshdeh Biswas v. Satar 
3Iondol, ■ I. L, R. 16 Calc. 436, dissented from. 
Haehm-un-nissa V. Deonarain. 

[I. L. R. 13 All. 102 

5. — s. 135. — Aetumable claim — MortgageJjond 
hypothecating immoi'eablc property Per Fethe- 
eam, C.J., Norris, O’Kinealy and Ghose, JJ. 
(Prinsep, J., dissenting). — The right to recover a 
loan secured by a mortgage of immoveable pro- 
perty is an “ actionable claim ” wiihin the provi- 
sions of s. 136 of the Transfer of Property Act. 
Per Petheram, C.J., Norris and Ghose, JJ.— 
Where an actionable claim has been assigned, the 
debtor may be discharged from ail liability by 
payment to the buyer of the price and incidental 
expenses of the sale, with interest on the price 
from the day that the buyer paid it ; provided that 
such payment is made at any time before a judg- 
ment of a competent Court has been ddiverSi 
affirming the claim, or before the claim has been 
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TRANSFER OF PROPERTY ACT (IV 
Oy 1882), s. XQ6~G07icluded, 

made clear by evidence and is ready for judg-ment ; 
but if such payment is not made before the period 
mentioned, the assignee is entitled to judgment 
for the whole debt. Per Prinsep, J. — The pro- 
visions of s. 135, cl. {d)^ refer to a state of things 
existing at the time of the assignment, and not 
at the time of the enforcement of the payment of 
the debt. Jani Begam v. Jahangir Khan, I. L. R. 
9 All. 476, and Nilahanta v. KrislMiasami, I. L. R. 
13 Mad. 225, approved of ; Rajendra Narain 
Bag chi v. Watson ^5’ Go., I. L. R. 18 Calc. 610, 
referred to. Per O'Kinealy, J.— Clause (d) of 
s. 136 refers to circumstances arising before the 
transfer of the actionable claim and els. (a), (5) 
and (c) refer to circumstances coming into exis- 
tence at the time of the transfer. Muchiram 
BARIK r. ISHAM Ghunder Ghuckerbutti. 

[I. L. R. 21 Calc. 568 

See Russick Lal Pal v. Ram a n at h Sen. 

[I. L. R.’ 21 Calc. 792 

transfer of property act 

AMENDMENT ACT (III OF 1885), s. 3. 

See Vendor and Purchaser— Comple- 
tion op Transfer. 

[I. L. R. 19 Calc. 623 

TRANSFER OF TENURE. 

See Bengal Regulation VIII op 1819. 

[I. L. R. 17 Calc, 162 


TREATY, CONSTRUCTION OF. 

— Money settled upon memhers of Royal Family 
of Oiidhj and their heirs — Pergoetual pensmis hy 
'payments arranged hetioeen sorereign powers-Gon- 
striLctlon of the word '' issue f as used in a treaty 
between them, and in subsequent eorresgoondenc e 
An arrangement between two sovereign powers, 
ri'Z., the King of Oudh and the East India Com- 
pany, whereby members of the Royal Family of 
Oudh had secured to them and to their issue pen- 
sions in perpetuity, although a settlement of 
pensions in perpetuity could not, under the 
Mahomedan law, be validly made by a private 
individual, took effect as a contract or treaty 
between the powers : — Held, on the construction 
of a treaty made in 1838 between the King of 
Oudh and the East India Company, that it was 
the intention of the King thereby to provide 
pensions for certain members of the Royal Family 
in perpetuity ; that if any of the pensioners 
should die without issue, his or her pension should 
revert to the King ; that the words heirs ” and 
“issue’’ were used as convertible or equivalent 
terms ; and that they meant persons who would 
be heirs according to Mahomedan law. Held, 
also, that the King intended in 1842 to provide 
for the ancestress of the plaintiffs an additional 
pension of the same kind as the pension which 
he had provided for her in 1838; and that, accord- 
ing to the letter written by the King in that year 
to the Government of India, after her death, if 
she should have left issue, the additional pension 
was to be payable to such of her issue as should 
be also her heirs, according to the rules of the 
j Mahomedan Law of Inheritance. Mariam Begum 
I V. Mirza. Wazir Begum r. Mirza. 


See Bengal Tenancy Act, s. 12. 

[I. L. R. 19 Calc. 17, 774 

Se^e Landlord and Tenant— Eject- 
ment— Notice TO Quit. 

[I. L. R. 14 Mad. 98 

See Landlord and Tenant— Forfei- 
TUBE— Breach op Conditions. 

[I. L. R. 17 Calc. 826 

See Landlord and Tenant— Forfei- 
^^XJfH5_TRANSPER OF TENANCY. 

[I. L. R. 20 Calc. 590 

See Cases under Landlord and 
Tenant— Transfer by Tenant. 

See Lease— Construction. 

[I. L. R. 17 Calc. 826 

See Onus Probandi— Landlord and 
Tenant. 

[I, L. R. 13 Mad. 60 


[I. L. R. 17 Calc. 234 
[L. R. m I. A. 175 

TREES. 

, Property in— 

See Landlord and Tenant— Property 
IN Trees, Wood, &c. 

[I. L. R. 13 All. 571 

See Ownership, Presumption of. 

[I. L, R. 16 Bom. 547 

, Restriction as to felling— 

See Madras Bent Recovery Act, s. 11. 

[I. L. R. 15 Mad. 47 

TRESPASS. 

See Calcutta Municipal Consolida- 
tion Act, 1888, s. 2. 

[I. L. R. 21 Calc. 528 

See Dam ages -Suit for Damages— 
Torts. 

[I. L. R. 13 All. 98 


TRANSLATION. 

See Copyright. 

[I. L. R. 14 Bom. 586 


See Recorder of Rangoon, Jurisdic- 
tion OF. 

[I. L. R. 20 Gale. 689 
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TU'EiSPASQ-^coiieludecl. 


—Smt for arrears of rent for a period during 
which zemindar had leen in possession as pur- 
chaser at a sale for arrears of rent afterwards set 
aside,] In a suit by a zemindar against putnU 
da,rs for arrears of gmtni rent for the years 1294, 
1295, and part of 1296, it appeared that the 
putnidars had been out of possession during a 
portion of that period when the zemindar him- 
self had been in possession, having purchased 
the tenure at a sale held in proceedings instituted 
by him under the Regulation. It appeared, how- 
ever, that the sale had been set aside owing to 
the proceedings having been instituted against 
the predecessor of the pntnidars who was then 
dead, and thereupon the zemindar gave notice to 
the pntnidars to retake possession, which they 
accordingly did. During the time he was in 
possession the zemindar himself collected some of 
the rent. The lower Court dismissed the claim 
for rent for the period during which the plaintiff 
was so in possession on the ground that he was 
a wrong-doer and trespasser, and that, conse- 
quently. the defendants could not be held liable 
for rent during that period : — Held, that this was 
no reason for refusing the plaintiff a decree for 
such arrears, as upon the authority of the deci- 
sion in Snrno Moyee v. SkoosJiee Mohhee Bnrmonia, 
2 B. L. R. P. C. lO ; 12 Moo. I. A. 244; the plaintiff 
could not be treated as a trespasser, and that he 
was entitled to recover the actual arrears out- 
standing for the period in question, but not the 
interest thereon. Dhunput Singh r. Saras- 
WATI Misrain. 


TRESPASSER. 


[I. L. R. 19 Calc. 267 


^ee Possession — Nature of Posses- 
sion. 


[I. L. R. 15 Bom. 238 

•, Suit by— 

See Spbcxpic Reliet Act, s. 9. 

[I, L. R. 15 Bom. 685 


TRUST. 


•, Instrument of— 

See Stamp Act, 1879, Son. I, Art. 60. 

[I, L. R. 15 Mad, 386 


Precatory Trust. 

See Will— Construction. 

ri. L. R,15 Mad. 448 


, Suit relating to Charitable Trust. 

See Right of Suit — Charities. 


[I. L. R. 14 Mad. 186 
[I. L. R. 15 Mad. 241 
[I. L. R. 15 Bom. 612 
[I. Ij. R. 16 Bom. 026 
[I. L. R. 20 Calc. 397 


Parol trust — Trustee — Executor de son tort 
jPomUo mortis oausd-- Appeal as to costs- 
^ in anticipation of death 
handed over his property to the defendant, his 


TRU ST — continued, 

brother, and verbally directed him to pay certain 
specified debts and to apply the sui-plus for the 
necessities and support of his family : — Held that 
a gooi trust was created, at any rate so far as the 
debts were concerned. The defendant claimed to 
have paid to S, the widow of one L, the deceased 
brother ot T C and himself, the sum of Rs. 7,273-1 
alleged to have been owing ^ T 0 to L. In a 
suit by the son of T Q for an account the Assist- 
ant Registrar found (inter alia) in his report that 
Rs. 1,975 had been paid to S by the defendant, 
and that the balance Rs. 6,298-1 had been taken 
over by the defendant by arrangement with S 
(the first payment being time barred). Held tliat 
a good trust in favour of S for the whole debt 
due to her was created in respect of the moneys 
which reached the defendant’s hands applicable 
under the terms of the mandate to him for the 
payment of her claim ; that no question arose as 
to limitation ; and that it was unnecessary to con- 
sider whether the defendant, if acting as an 
executor de s^n tort, had power to pay it though 
barred. Held, also, that the trust was not in the 
nature of a testamentary disposition, though it 
was created in anticipation of death, and could 
not after the death of T G ho recalled by his 
representatives. Peckhain v. Taylor, 31 Beav. 
260, followed. Quaere — Whether as to the applica- 
tion of the surplus after payment of the specified 
debts the defendant was in the position of an 
executor de son tort, and that, practically, it may 
in some cases be difficult to avoid the application 
to Hindus of the principles upon which executor- 
ship de son tort rests. Jogender Narain Peh Hoy- 
hut V. Temple, 2 Ind. Jur. N. S 234, referred to. 
Semlle: — Thateven upon the findings of the lower 
Court the order as to costs would have to be al- 
tered materially in favour of the defendant. 
SUDDASOOK KoOTARY V. RaMCHUNDBR. 

[I. L. R. 17 Calc. 620 

2. — Eeligious and charitahle trust — Mortgage of 
trust property — Bight of trxbstee to impeach acts 
of his predecessor i'ti office — Endowment for charts 
table purpQses.'\ Property granted for religious 
and charitable purposes is inalienable, except under 
special circumstances. No person, other than the 
duly authorized trustee, can alienate by sale or 
mortgage the property of a religious trust. When 
a trustee does any act in breach or repudiation of 
the trust, such act is not binding on his successor 
in the trust. On the death of D, the hereditary 
trustee of a devasthan (or religious endowment), 
disputes arose between G and C as to the succes- 
sion. G claimed to succeed as D's adopted son. 

(7 denied the adoption and claimed as Hs heir and 
nearest kinsman. (7 obtained a decree against the 
widow of D forpossession of the savasthan property 
and took possession in 1874. G, in the same year, 
obtained a decree againstD’.? widow, awarding him 
possession and management of the property. He 
sought to execute this decree, but was success- 
fully resisted by C, who had already got possession 
under his decree. Pending this litigation the 
widow of D, the deceased trustee, who was de 
facto manager, mortgaged two villages forming 
part of the devastha7i property. To pay off this 
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TRUST — concluded. 

mortgage G mortgaged the villages to the plain- 
tiff in 1876. The mortgagee sought to take pos- 
session of the villages, but he was resisted by G. 
Thereupon G filed a suit, in formd pauperis, 
against C to recover I’ossession and management 
of the whole desastlum property. Pending the 
inquiry into G\^ pauperism, both G and C refer- 
red their disputes to arbitration, and an award 
was made in 1881, by which the mortgaged vil- 
lages and some other property belonging to the 
devasthan were assigned to G and his heirs in 
perpetuity. In 1881 the plaintiff sued to enforce 
his mortgage lien by sale of the mortgaged 
villages: — Zr<3Z^that, the villages being trust pro- 
perty, it lay upon the mortgagee to prove cir- 
cumstances justifying a charge on such property. 
Held also that, even assuming that the mortgage 
money was actually applied to the purposes of the 
endowment, the mortg-age could not be enforced 
against the property, as the mortgagor was not a 
duly authorized trustee. Held further, that the 
award made between G and G was not binding 
on Cs successor in the trust, as G professed to 
act in the matter not as a trustee, but as full 
owner of the decastlian property and in repudia- 
tion of the trust. Ganp:sh Dharnidhar Maha- 
RAJDI3V T .. Keshavrav Govind Kulgavkar. 

[I. L. R. 15 Bom. 625 

3 , — Assignment of ndigious trust — JOelegatmt, of 
trust — Appointment ly trustee of an agent for nine 
•yearsd\ A person holding land on trust to supply 
a temple with rice, &c., out of the income of the 
land, placed the defendant in possession of it un- 
der a lease, ami subsequently, in 1888, demised it 
to the plaintiff for nine years under an instrument 
which provide i that the plaintiff should collect the 
income, pay part of it to the executant of the 
instrument, aud with the rest perform the trusts 
above-mentione i. lu a suit for rent the defend- 
ant denied the plaintiff's title, questioning the 
validity of the instrument of 1888: — Held, that 
the instrument was valid, as it merely appointed 
the plaintiff an agent, and did not amount to an 
assignment of the trust. KrishnamachaRLU v. 
Rangacharlu. 

[I. L. R. 16 Mad. 73 

TRUST-PROPERTY. 

See Court-Fees Acr, Sen. I, Art. U. 

[I. L. R. 20 Oalo. 675 

TRUSTEE. 

See Grant— Construction op Grants, 

[I. L. R. 16 Bom. 247 

Bee Hindu Law -Endowment— Dismis- 
sal OF Manager. 

[I. L. R. 17 Bom. 600 

Be.e Trust. 

[I. L. R. 15 Bom. 625 

for judgment-debtor. 

Bee Claim to Attached Property. 

[I. L. R. 18 Calc. 290 


TRVSTBE-concIuded. 

in bankruptcy. 

See Debtor and Creditor. 

[I. L. R. 16 Mad. 85 

, Liability of— 

See Right of Suit— Charities. 

[I. L. R. 15 Bom. 612 

, Suit against— 

See Limitation Act, 1877, s. 10. 

[I. L. R. 18 Calc. 234 
[I. L. R. 14 Mad. 61 
[I. L. R. 14 Bom. 476 

, Suit by — 

See Right op Suit— Charities. 

[I. L. R. 15 Bom. 148 

See Right of Suit— En d o w m e n t s 
Suits relating to. 

[I. L. R. 13 Mad. 402 

, Suit for removal of— 

See Parties— Suits by some op a Class 
as Repjjbsentatives op Class. 

[I. L. R. 20 Calc. 810 

See Right op Suit — Charities. 

[I. L. R. 14 Mad. 186 
[I. L. R. 20 Calc. 810 

UMPIRE. 

See Arbitration — Appointment op 
Arbitrators and Umpires. 

[I. L. R. 17 Bom. 129 

UNCHASTITY. 

See Hindu Law — Maintenance — 
Right to Maintenance— Widow. 

[I. L. R. 15 All. 382 

See Hindu Law— Widow— Disqualtpi- 
CATION— Unchastity. 

[I. L. R. 17 Calc. 674 

UNCOVENANTED SERVICE FAMILY 
PENSION FUND, ENTRAIN) OE CERTI- 
FICATE OF- 

See Stamp Act, 1879, s. 3, cl. 15. 

[I. L. R. 19 Calc. 499 

UNDUE INFLUENCE. 

See Hindu Law — Adoption— Who may 
OR may not Adopt. 

[I. L. R. 13 Mad. 214 

See Mahomedan Law— Gift— Validity. 

[I. L. R. 16 Mad. 43 

See Onus Probandi— Deeds, Suits to 
Enforce or set Aside. 

[I. L, R. 18 Calc. 545 
[1. L. R. 12 All. 523 
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UNLAWFUL ASSEMBLY. 


See Eioting 


rx T -D 10 All PiPiCS 


—Penal Code, ss. 141, Assertion of rlght.l 

One of two village factions objected to the other 
passing in procession over a vacant piece of ground 
in the main street of the village. An injunction 
prohibiting the procession was obtained in the 
Court of the District Munsif on 20th March. On 
lith May a procession was formed and approached 
the ground in question. Forty-six members of 
the first-named faction were assembled there to 
prevent the procession by force : the Police or- 
dered them to disperse : this order having been 
neglected, the Police prevailed on other faction to 
abandon the procession : that the persons 
who did nob disperse on being ordered to do so 
were guilty of the offence of being members of an 
unlawful assembly. Queen'-Empress r. Tira- 
KADU. 

[I. L. K. 14 Mad. 126 


UNLAWFUL COMPULSION. 

See Compounding- Offence. 

[I. L. R. 21 Calc. 103 

— Unlcmful coinpnlsory lal our ^Criminal force 
—Slavery —Wrongful confinement — Penal Code 
{Act XLV of 1860), .95. B44, 862, 374.] The ac- 
cused induced the complainants, who, he alleged, 
were indebted to him in various sums of money, 
to consent to live on his premises and to work off 
their debts. The complainants were to, and did 
in fact, receive no pay. but were fed by the accused 
as his servants. He insisted on their working for 
him, and punished them by beating them if they 
did not do so. The complainants in addition 
alleged that they were prevented leaving the 
accused’s premises, and that they were locked up 
at night. On these allegations the accused was 
convicted by the first Court of offences under 
ss. 344, 370, and 374 of the Penal Code. On appeal 
the convictions under the two former sections 
were quashed, the evidence as to detention being 
disbelieved, but that under s. 374 was upheld on 
the ground that by magnifying the complainants, 
debts to him and never settling their accounts, 
the accused had unlawfully compelled them to go 
on working for him against their wills. On a rule 
to show cause why the conviction should not be 
quashed (by Pethbram, C.J., and Bever- 

ley, J.), that the conviction was erroneous and 
must be set aside. Petheram, C.J. — A person 
who insists that another, who has consented to 
serve him, shall perform his work, does not unlaw- 
fully compel such person to labour against his 
will within the meaning of s. 374 of the Penal 
Code, because it is a thing which such person has 
agreed to do ; but if he assaults such person for 
nob working to his satisfaction he commits an 
offence punishable under s. 862. Held, by Norris, 
J. — That upon the facts of the case the complain- 
ants never gave their full and free consent to 
work and labour for the accused, and that the 
accused therefore did unlawfully compel them to 
labour against their wills, and that the conviction 


UNLAWFUL COMPULSION— 

under s. 374 was right. Madan Mohan Biswas 

v . Queen-Empress. 

[I. L. R. 19 Calc. 572 

USE AND OCCUPATION. 

See Landlord and Tenant— Liability 
FOR Bent, 

[I. L. R. 16 Bom. 568 

See ^ Small Cause Court, Mopussil— 
Jurisdiction — Rent, Suit for. 

[I.L. R. 17 Calc. 541 

USER. 

See Ferry. 

[I. L. R. 18 Calc. 652 

See Possession— Adverse Possession. 

[I. L. R. 16 Bom. 338 

See Right of Way. 

[I. L. R. 17 Bom. 648 

USURY. 

See Hindu Law— Usury. 

[I. L. R. 16 Bom. 84, 625 
UTBUNDI TENURE. 

See Right of Occupancy— Acquisition 
OP Right — Mode of acquisition. 

[I. L. R. 17 Calc. 393 

VACCINATOR. 

See Penal Code, s. ISO. 

[I. L. R. 15 Mad. 93 

VAKALATNAMA. 

See Pleader— Appointment and Ap- 
pearance. 

[I. L. R. 15 Mad. 135 
[1. L. R. 16 Mad. 285 
[I. L. R. 15 All. 55 

VAKIL. 

See Pleader. 

VALUATION OF APPEAL. 

See Appeal to Privy Council--Cases 
IN which Appeal lies or not — 
Valuation op Appeal. 

[I. L. R. 15 Mad. 237 
[I. L. R. 18 Calc. 378 

See Cases under Valuation op Suit 

Appeals. 


VALUATION OF SUIT. Qoi, 

1. Suits ... ... liqq 

2, Appeals ... ... IH 5 

See Appeal to Privy Council— Oases 
IN which Appeal lies or not— 
Valuation of Appeal. 

[I. L. R. 18 Calc. 378 
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Set ' Muxsif, Jurisdiction of. 

[I. L. R. 21 Gale. 550 

Srd Des Judicata— Competent Court — 
General Gases. 

[I. L. R. 15 Mad. 498 

56y^Sonthal Peugunnahs Settlement* 

[I, L. R. 18 Gale. 133 
(1) SUITS. 

1~- Court- Fei\<! Art {VII of 1870), . 5 . 17— AjJplA 
cahUtt)j of — “ Ci(inudiit(ve 7'tldfs'^ — Alteriiatlve 
?•("/(!>/. j Wliere the plaintiff sues, in the alterna- 
tive for one of two reliefs, the larger of the two 
reliefs songht determines the amount of the 
stamp. Section 17 of the Court-Fees Act (VII 
of 1870} does not apply to such a case. That 
section is applicable only to a case of cumulative 
relief sought by the plaintiff. Motigavri v. Fj'ciii- 
jicaudtu, I, L. R. G Bom. 302, followed. Kashi- 
nath Narayan i\ Govinda bin Piraji. 

[I. L. R. 15 Bom. 82 

2. — Berigal^ Forth-Wosterti Provinces anti 
Assam Givll Courts Act {XII of 1887), s. 21 — 
Court- Fees Act {VII of 1870), .s*. 7, cl. I — Suits 
Valuation Act {VII of 1887), ss. 7, 8 anil 11 — 

Jurisdiction, valuation for jjur2}oscs For 

purposes of jurisdiction, the words *■ value of the 
original suit in s. 21 of Act XII of 1887 are, in 
partition suits, to be taken to mean the value of 
the property in suit, and this is tlie valuation 
by which the Courts should be guided in such 
suits. Xirtg Churn Mittcr y. AufiatJi X'ath Dch, 
I. L. R. S Calc. 7b7, followed. The Court-Fees 
Act (VII of 1870), 3. 7, cl. 4, does not contem- 
plate that a plaintiff should assign an arbitrary 
value to the subject-matter of the suit, and the 
provisions of the Suits Valuatiou Act (VII of 
1887), ss. 7, 8 and 11. indicate that this was not 
the intention of the Legislature. Boidya Nath 
Adya V . Makhan Lal Adya. 

[I. L. R. 17 Gale. 680 

3. — Stamp in partition suit.l The plaintiff 
brought a suit to have 99 items of property parti- 
tioned. The plaint bore a court-fee stamp of 
Rs. 10. The defendants admitted that three of the 
properties were ancestral and joint, but as to the 
other items the second defendant stated that they 
were the self-acquired property of her deceased 
husband, and contended that the plaint was in- 
sufficiently stamped, a's the object of the suit was 
to obtain a declaration of title to and possession 
of properties in'which the plaintiff had no interest. 
An issue was raised on this point, and on this 
issue the Subordinate Judge allowed the objection 
and rejected the plaint. On appeal, held by Pet- 
HEEAM, C.J.j and Norris, J., that the plaint was 
sufficiently stamped. The only relief prayed for 
was partition, and for the purposes of the stamp 
the cause of action which is stated in the plaint, 
and that only, must be looked at. Mohendro 
Ohandha Ganguli V . Ashutosh Ganguli. 

[I. L. R. 20 Gale. 762 


VALUATION OF ^JJlT—co^ithiued. 

(1) SUITS — continued. 

4. — “ Suhject-matter in dispute ” — Jurisdiction 
of Munsif — Claim for 'partition of share less than 
Us. \f 00 in familg property exceeding Rs. I.OOO.J 
In a suit instituted in the Court of a Munsif by a 
member of a Mahomedan family to have her share 
of the family property partitioned, the value of the 
plaintiff’s sliare was found to be less than Rs. 1,000, 
and the value of the whole family property exceed- 
ed Rs. 1,0C0 : — Heldf that the subject-matter in 
dispute in the suit, within the meaning of s. 20 
of the Bengal Civil Courts Act (VI of 1871) was- 
the share which the plaintiff asked to have parti- 
tioned ; that it was immaterial that that share 
was at the date of the suit a portion of family 
property which exceeded Rs. 1.000 in value; and 
that the Munsif therefore had jurisdiction to hear 
the suit. Vydinatha v. Suhramanya^ 1. L, R. 8 
Mad. 235 ; Klrty Churn Hitter v. Aunath Nath Del 
1. L. R. 8 Calc. 757 ; Xhoorshed Hosseln v. Kiihhee 
Fatima, I. L. R. 3 Calc. 551 ; and Rani Chandra 
Xiirayan v. Narayan Mahadev, I, L. R. 11 Bom. 
216, distiuguished, Hikmat Ali r. Wali-un- 

NISSA. 

[I. L. R. 12 All. 506 

6 . — Suit for partition — Value of shave on parti- 
tionSiihjeet-matter of suit — Munsif, jurisdiction 
(>/'.] Plaintiff sued in the District Court for parti- 
tion of a one-seventh share purchased by him in 
an undivided agraharam, of which the total value 
was about Rs. 10,400, aud obtained a decree : — 
Held, that the subject-matter of the suit was the 
share sued for aud not the total val ae of the agra~ 
haram, and therefore the suit should have been 
filed in the District Munsif’s Court. Vydinatha v. 
Suhramanya, I. L. R. 8 Mad. 235, distinguished. 
Ramayya i\ Subrarayudu. 

[I. L. R. 13 Mad. 25 

6 . — Madras Cioil Courts Act {Madras Act III of 
1873), .S’. 12 — Valuation of relief — Suits Valuation 
Act [VII of 1837), s. 11 — Suit Ivy a purchaser at a 
sale in execution of decree for partition — Jurisdic- 
tion of Munsif and Suhordlnate Judge.] The pur- 
chaser at a Court-sale of eight our of an 

estate of 28|-^ pangus sold them to the plaintiff. 
The whole estate was worth more than Rs. 2,500, but 
the eight paaigus sold to the plaintiff were worth 
less than that sum. Tne plaintiff brought this suit 
in a Subordinate Judge’s Court against his vendor 
and certain persons, who were in possession of, 
aud claimed bo be entitled by right of purchase to 
the whole estate, for partition aud possession of 
his Qifht} pangus. It was found that the plaintiff 
was entitled bo the eight pangus purchased by 
him as against the defendants : —Afe/cf (1) that the 
value of the share sought to be recovered and nob 
the entire value of the property should be taken 
to be the value of the suit for the purpose of de- 
termining jurisdiction, and that the suit was 
within the pecuniary limits of the jurisdiction of 
a District Munsif ; (2) that since the disposal of the 
suit had not been prejudicially affected, the Suits 
Valuation Act, s. 11, was applicable, aud the decree 
of the Subordinate Judge should be confirmed. 
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VALUATION OF SUIT — eoiiiiimed. 

(1) SUITS — ocntiiMed. 

rt„^^„_Whetlier the Subordinate Judge has not 
iinc-irre-.t i-iris notion with a District Mud sif 
in suits less than Rs. 2,500 in value. Krislmasami 
Y Kanaliasa'bai, I. L. R. 14 Mad. 183. NaRAVANAN 

..Narayanan. [i. l. R. 15 Mad. 69 

^ ^Court-Fees Aet [Vll of 1870), 55. 7 12- 

Suit to cancel an instrument affectmg tanct— 
Partial interest of pi aMiff 

aqalnst an order for payment of additional Couot- 

fees 1 In a suit in a Subordinate Court by mem- 
bers of a Malabar tarwad to set aside an instru- 
ment affecting tbe whole of the tarwad property, 
the Subordinate Judge held that court-fees were 
leviable, assessed on the value of the property, 
and accordingly ordered an additional payment to 
be paid by the plaintiSs. The plaintiffs failed to 
maL the payment, and the Subordinate Judge 
dismissed the smt :-^Held, that the order was 
erroneous: since the plaintiffs would not be 
gainers’* to the exteut of the value of the property 
if they obtained a decree, the plaint should not 
be valued according to the value of the whole ot 
the tarwad property ; (2) that the High Court was 

not precluded by the Court-Fees Act, 8. 12, from 

revising it, and reversing the order as to valua- 
tion of the suit. Kanaran v. Komappan. 

n. L. R. 14 Mad. 169 


8 --Madras Gml Courts Act {Madras Act 111 
fi/* 1873) 5 \ 2 ^Smt for declaration of inember- 
siw of a iarwad-^Valuation for the purposes of 
jurisdiction'] The plaintiff, alleging that he was 
ha.rnaran of the defendant’s tarwad, sued m a 
Subordinate Court for a declaration that he was a 
member of it, adding no prayer for consequential 
relief. It appeared that the tarwad property 
exceeded Rs, 26,000 in value, but that the pro- 
portionate share of each member, computed as on 
an equal division, was less than Rs. 900. ^ Ihe 
Subordinate Judge held that the suit was within 
the inrisdictionof a District Munsif and rejected 
the plaint:— that the value of the subject- 
matter of the suit was the value of the whole 
tarwad property, and not the value of what the 
plaintiff’s share would be on partition ; the order 
therefore was wrong and should be set aside. 
Ganapati v. Ghatliu, I. L. R. 12 Mad. 223, follow- 
ed. Ibrayan Kunhi r . Komamutti Koya. 

[I. L. R, 15 Mad. 601 


Q,,^Suit to remove a harnavan for uvismanage- 
ment as de facto harnavan — Madras Glcil Courts 
Act {III of 1873), 5. 13.] In a suit brought to 
remove the harjiavan of a Malabar tarwad from 
ofdceou the grounds of mismanagement of tarwad 
property, to the extent of more than Rs. 2, .500, 
brought in the Court of a District Munsif '.——Held, 
that for the purpose of jurisdiction the suit was 
not one for the recovery of the tarwad properties, 
nor to he valued as such, but it was a suit for re- 
lief that was incapable of valuation, and therefore 
was within the jurisdiction of the District Munsif. 
!K.tfsHA^ r, Sankara. 

[I. L. R. 14 Mad. 78 


VALUATION OF SUIT— 

(1) SUITS— 

IQ^^Suitfor restitution of conjugal rights.'] A 
suit for restitution of conjugal rights is not one 
to which any special money value can be attached 
for the purposes of jurisdiction. GoJam Fahman 
V. Fatima Bihi, I. L. R. 13 Calc. 232, followed. 
Mowla Newaz V. Sajidunnissa Bibi. 

rr T. VI. IRCalo. 


l\,— .Court-Fees Act s. 7— Saits Valuation Act 
{VII of 1887), 55 . 4, \0~-Suit to set aside an. adop- 
tion.] The value, for the purposes of jurisdiction, 
of a suit to set aside an adoption is not the value 
of the property which may possibly change hands 
if the adoption be set aside, but the value^ put 
upon his plaint by the plaintiff. Aeshara Saaui- 
hhaga v. Lahshmi Narayana, 1. L. R. 6 Mad. 192, 
dissented from. Sheo Deni Ram v, Tulshi Ram. 

[I. L. R. 15 All. 378 


12— Court-Fees Act {VII of 1870), 5. 7, para, 
6— Suits Valuation Act {VII of 1887). 5. Juris- 
diction— Suit to eject a tenant at fixed rates.] A 
suit to eject a tenant at fixed rates is a suit for 
the possession of land within the meaning of para. 
5, a. 7 of the Court- Fees Act, 1870, and the 
valuation of such suit for the purposes of court- 
fees and of jurisdiction is the value of the subject- 
matter of the suit, that is to say, of the tenant- 
right, not of the land itself nor of merely one 
year’s rent. Ram Raj Tewari i\ Girnandan 


Bhagat. 


[I. L. R. 15 AIL 63 


33. — Court- Fees Aet { VII of 1870), .v. 7, cL 4, — 
Suitfordeelarationof right and for injn notion,] 
A suit for a declaration of right and for uu iu- 
junotion falls under s. 7, cl. 4, sub-clauscH ie) and 
{d) of the Court-Fees Act (Vli of 1870). The 
valuation of the relief sought in such a suit rcHts 
with the plaintiff, and not with the Court. 
sued B and C {\) for a declaration of bin title to 
certain property, and (2) for an injunction re- 
straining G from paying, and B from rcmvitig 
an allowance of Rs. 2,400 a year out of the in- 
come of the property in dispute, ..1 valued each 
of the reliefs sought at Us. 130, and affi.xed a 
court-fee stamp of Rs. 20 to the plaint. ‘The 
Court of First Instance rejected the plaint aa in- 
sufficiently stamped, bolding that tbe claim for 
the injunction sought should have been valued at 
ten times the annual allowance paid by C to If as 
provided by s. 7, cl, 2 of Act V il of 187(). On 
appeal to the High Court: that the ntiit 
fell under s. 7, cl. 4, sub-clauseH (<?) and {d) of the 
Court-Fees Act, and the plaintiff had a right 
to put his own valuation on the ndtef sought. 
Sardarsingji V . Ganpathingji, 

[I. L. R. 17 Bom. 58 


14. — Coui't-Fees Act { Vll of 1870), .v, 7-— Claim 
for interest from Institution of suit until payment 
— Future mesne profits,] No additional stamp is 
required on account of the claim for intcrent from 
institution of the suit until payment. It staails 
on the same footing as future mesne profits, which 
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do noh fall under s. 7 of the Court-Fees Act (VII 
of IHTO). ViTH.\L Hare Athavle i\ Govind 
Vasudeo Thosar, 

[I. L. R. 17 Bom. 41 

15. — <^7 / / 1 for porsrrrhvi a nd mesne profts — Value 
of the original suit— Act XII of 1887, .v. 21.] In 
u suit for possession and mesne profits, the value 
of the original suit for the purposes- of s. 21 of 
Act Xn of I8S7 depends not merely upon the 
property sought to be recovered, but also upon 
the value or amount of the profits recoverable. 
Mohini Mohan Das r. Satis Chandra Roy. 

[I. L. R. 17 Calc. 704 

16. — Pos.'^esslori and mesne profits^ suit for — 
Con r I Fees Act ( VII of 1870), ss. 7 and 11 — Mesne 
profits from the institution of suit, claim as to — 
Sv'otion 161) of the Code of Clell Procedure (Act 
VIII of 1859) — Section 50, el. f), and s. 211 
the Code of Civil Procedure {Act XIV of 1882.] 
The plaintiff in his plaint played for mesne pro- 
fits only from the institution of his suit till the 
property in question was restored to him, and the 
decree awarded him those profits and directed 
that they should be determined in execution. 
After the property was restored to the plaintiff, 
he applied, in execution of the decree, to have 
the amount of mesne profits determined, which 
being done, a question arose as to whether the 
plaintiff could proceed to further execute his de- 
cree without paying the court-fee on the amount 
so awarded in execution : —Held, that no court- 
fee was required. Section 11 of the Court-Fees 
Act (Vn of 1870) applies to a claim for mesne 
profits for which an amount can be and has been 
claimed by the plaint, and in respect of which 
some fee has been actually paid. Ramkrishna 
Bhikaji V. Bhimabai, 

[I. L. R. 15 Bom. 416 

17. — Suit for deolcbvatovy decree— Declaration 

sought that certain -property icasjoiJit ancestral 
pmperty and not liable to attachment in execu- 
tion of a certain decree — Court-Fees Act {VII of 
1870), Seh. If 17, cl. 3 and s. 7, cl. 4.] The 
plaintiffs specified in their plaint as the reliefs 
sought by them, — (1) That it be declared by the 
Court that the property mentioned at foot is the 
joint ancestral property of the plaintiffs and not 
liable to attachment and sale in execution of the 
decree of the defendant 4, dated 4th December 
1883, against the defendant 1. (2) That the 

costs of the suit be also awarded by the decree. 
The suit is valued with reference to the amount 
of the decree and the _ value of the property at 
Rs. 6,000. (3) That any other relief which the 

Court may think the plaintiffs e a titled to may 
also be granted : — Holdj that the suit should be 
deemed a suit for one declaratory decree only 
without consequential relief, and that conse- 
quetly a court-fee of Rs. 10 was sufficient. Go- 
bind Nath Tiwari v. Gajraj Mati Taurayan. 

[I. L. R. 13 All. 389 


VALUATION OF ^XIIT— continued. 

(1) SUITS — Gontimied. 

18. — Court-I ees Act. Seh, I, el. 1 — Suit for can- 
cellation of an agreement to sell — Ad valorem fee ] 
The plaintiff had executed an agreement to sell 
certain property in discharge of mortgages exe- 
cuted on his behalf during his minority. He 
now brought a suit alleging that the agreement 
had been extorted from him, and praying for a 
declaration that the agreement was not binding 
on him, and for any other relief *• which the 
Court considers to be reasonable”; — Reid, that 
the plaintiff was bound to pay court-fees upon 
the value of his interest in the document sought 
to be invalidated. Parathayi v. Sankdmani. 

[I. L. R. 15 Mad. 294 

19. — Court-Fees Act {VII of 1870), s. 7, cl. 5 — 
Madras Civil Courts Act {Madras Act III of 
1873), ss. 12, 14 — Suit to enforce registration — 
Jurisdiction of Munsiff Suit in the Court of a 
District Munsif to enforce registration of two 
instruments of gift. The property purported to 
be conveyed was the .same in each instrument, and 
its value was found to be less than Rs. 2,500, bub 
the earlier instrument comprised also an assign- 
ment of the right to manage a charity. The later 
instrument was found to have been executed in 
supersession of the former, and the District 
Munsif passed a decree directing its registration 
alone ‘.—Held, that the documents standing in the 
relation to each other of operative and superseded 
document, the valuation of the suit for the pur- 
poses of jurisdiction was the value of the interest 
created by the operative d cument ; and that the 
District Munsif had jurisdiction to entertain the- 
suit. Ramakrishnammla v. Bhad-amma. 

[I. L. R. 13 Mad. 66 

20. — Sait on mortgage— Suit for redemption 
of mortgage — Value of subjeet-matter of stiit.'\ 
lu a suit upon a mortgage, where the sum due 
upon the mortgage is unknown, what determines 
the value of the subject-matter of the suit is the 
amouut of the mortgage, the rights connected 
with which are the subject of contention. Ram- 
CHANDRA Baba Sathe v. Janardhan Apaji. 

[I. L. R. 14 Bom. 19 

21. — Court-Fees Act (F77o/ 1870), 5. 1—Suit 
for redemption of mortgage ] In a suit for the 
redemption of a kanom the institution fee must 
be computed on the hanom debt as it originally 
stood. Reference under Court-Fees Act, s. 5. 

[I. L. R. 14 Mad. 480 

22. — Suit to redeem mortgage and for rent — 
Madras Civil Courts Act {Madras Act III of 
1873), s. 14.] The havnavaii of a Malabar tarioad, 
having VdQjenm title to certain land and holding 
the uraiina right in a certain public devasom to 
which other land belonged, demised lands of both 
description on hanom to the defendants’ tarioad, 
and subsequently executed to the plaintiff a mel- 
hanom of the first-mentioned land and purported 
to sell to him the genm title to the last-mentioned 
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(1) SUITS— 
land. In a suit brouglit bj the plaintiff to ^^edeem 
tbe ka 7 iom, and to recover arrears of x^nti—Held 
that for the purposes of determining* the jurisdic- 
tion of the Court of Appeal, the value of the 
subject-matter of the suit was the ag^re?ate 
value of the two heads of relief. Konna 
Pahikau V. Kaeunaeaka. 

[I. L. R. 16 Mad. 338 

(2) APPEALS. 

23 . Setigal, Al- IF. P. and Assam Civil Courts 

Act \xn of 1887), 5. ^\,gL {a)—- Value of the 
i)rigi)ial Aoiount or 'Value of the subject- 

matter of the suit'" —-District Judge, juvisdietiou of 
— General Glauses Act (2 of 1 887), s. 3, el, 13.] For 
the purpose of determining the proper Appellate 
Court in a civil suit what is to be looked to is the 
value of the original suit, that is to say, the ‘‘amount 
or value of the subject-matter of the suit/’ Such 
“amount or value of the subject-matter of the 
suit” must be taken to be the value assigned by 
the plaintiff in his plaint and not the value as 
found by the Cou t, unless it appear that, either 
purposely or through gross negligence, the true 
value of the suit had been altogether misrepresent- 
ed in the plaint. Mahabir Singh v. Behari Lal. 

[I. L. n. 13 All. 320 

24. — Ground of apjoeal going to the whole of the 
respondents' decree.'\ Where one of several appel- 
lants takes a ground of appeal which goes to the 
root of the I’espondeut’s case, and which, if success- 
ful, would deprive the respondent of his decree as 
a whole, and not merely of his interest in it quoad, 
the particular appellant, the Appellate Court is 
justified in refusing to hear such appellant on 
such ground as aforesaid unless he pays a court- 
fee sufficient to cover the whole relief obtainable 
on such ground of appeal. Bujhawan Rai 
Makund Lal. 

[I. L. R. 15 AIL 112 

25. — ^ult of the nature eognizable in Gouo'ts of 
Small Causes.] For the purposes of an appeal, 
whether from a decree in a regular suit or from an 
order passed in execution of such decree, the 
pecuniary test of jurisdiction is the valuation of 
the original suit in which the decree w.is passed, 
and not merely the actual amount affected by the 
order sought to be appealed, Nazar Husain v, 
Kesri Mal. 

[I. L. R. 12 All. 581 

26. ~-Court‘Fees Act {VII of 1870), s. 1— Decree 
for ejectment and mesne profits — Court- fee 07i 
memorandum of appeal.] A memorandum of 
appeal from a decree directing ejectment and 
awarding mesne profits is chargeable with court- 
fees calculated both on the land and on the mesne 
profits, Brahmayya V. Lakskminarasimham. 

[I. L. R, 16 Mad. 310 

-Court-Fees Act {VII of 1870), Sch. If 
Aft. 17, cl, ^—Memorandum of appeal under Ben- 
gal lenaney Act {VIII of 1885), s. 108, cl, 3.] 
The eourt-fee payable on a memorandum of appeal 


VALUATION OF SUIT— 

(2) APPEALS— ^ 
presented to the High Court under s 108, oA. 3 of 

the Bengal Tenancy Act of 1885 i-^ that; prcsiirihc.d 
by Art. 17, cl. 0 of Sch. H of the. ^/^mrtT’^‘es Act. 
Petu Ghorai r. Ram Khklawan Lal BnirKUT. 

[I. L. R. IS Calc. 607 

28. — Court-Fees Act {VII of ISTtOi Sch. 71, 

Art. 1, and Sch. /, Art. l—Courffccs c/j 

memorandnon of .mcond appeal to High Court from 
decision of District Court on appeal from Tahtk- 
darl Scttienicnt Otjiccr— .ippUcat ton for c.rccufjo/i 
of decree for partition -- Qi/Jarat Tal ukdars" Act 
{Bombay Act VI of 1888) ] A Hccond appeal from 
an order rejecting an application for execution of 
a partition decree under the Gujarat 'r.alnkdarrt 
Act (Bombay Act VI of 18S8) is not within the 
contemplation of Art 1. Sch. I. hut is an appli- 
cation falling under .Art I of Sch 11 (if the (cnirt* 
Fees Act (Vfl of 1870). The court- fee .stamp of 
Bs 2 should, thrrefore, he uffi.ved to the me‘- 
mi’iranduin of,a[)peal. Jam.sang Dicv.vhhai r , 
Goyabhai Kikabhai. 

[I. L. R. 16 Bom. 408 

29. -— Court- Fe<’.s Act {VII of 1870), s. V), and 
Sch. J, Art. \ —Courtfcc on appeal from dfcn'c 
granting partial relief — Decree pa yahlc by iimtal 
ments, appeal from.] d’he court-feo.s which an 
appellant has to pay on a meinorandtiiu of appeal 
from a decree which gives him only partial relief 
are to be calculated upon the tlifferenco bct\viM.m 
the value of the relief which he claims and the 
relief grauted by the decree appealed aguiiist. 
Where a decree was made payable by three iii.stal- 
m nts. and the plaintiff appc.nic i on the ground 
that it should not htive been made so payable : — 
Ileldy that tlie court-fee should be caletilated 

the difference between the amount cluiiiicd in the 
Court below and the sum of the preo.uit valutts of 
the three instalments payable on the dates men- 
tioned in the decree. Linen UN CilUNUER Aku 
V . Khoda Buksh Mgndul. 

[I. L, R. XD Calc, 272 

30. — Madras Glrll Gourt.s Axct [U I of 1873). 13 

(2 ) — Appeal from Suhordinate Judge ‘-IhV riot. 
Judge, jurisdiction of] Certiun memhcr-4 of a 
Moplah family sued the others in a Suhordinat/O 
Judge’s Court to recover their distributive! hharo 
under Mahomedan law. The property to he divided 
was more than Rs. i>,0(K) in value, but the .nhan) 
claimed by the plaintiffs was Icsh. The Subordi- 
nate Judge pa.ssed a decree, against which an 
appeal was preferred to the District Court, but the 
District Judge returned the appeal for presenta- 
tion in the High Court. On appeal to the High 
Court against the decision of the District Judge: — 
Held, that it is the value Of the share claimed and 
not the value of the property from which that 
share has to be taken, that is the value of the nub- 
ject-matter of the suit within the meaning of 
cl. 2, 8. 13 of the Ma<ira3 Civil Courts Act, ami 
therefore the District Court had jurisdiction to 
entertain the appeal Kuniiikutti v. Auhotti. 

[I. la. R.44 Mad. 402 
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^31."~-Miuh’tLK Ch'il Covrts! Aii {Madras Act 111 
of 1 87^0, A*, 1‘2 — Jurisdiction- of District Judge — 
ViJudtiioi of relief —Suit for partition..'] In an 
a decree of a Subordinate Judge 
dL^mi.'Hing a suit brought by the members of one 
Nanibu<lri iUom against the members of another 
for partition ami delivery of a moiety of the pro- 
perty of an extinct illom, it appeared that the 
value of the share edaimed was less than 
Its. — Ifidd., that the appeal lay to the Dis- 

trict Court. Krisk-nasann v. JCanakasahai ^ I. L. R. 
H Mad, iSd, followed Nauayanan v. Nara- 
yanan. 

[I. L. K. 15 Mad. 69 

32.-*-3/ud;vn^‘ Ciril (\ofrts Act {III of 187:1), 
.V. Li-O/r;/ Procedure Code (Act XIV of m'2), 
s. 'VM— Jurist! id ion of District Judge.] The 
plaintiff being the holder of a decree of a Subor- 
dinate {'ourt for more than Rs. 5,000 was obstructed 
in execution by the present defendjrnts. He applied 
to the (’ourt for the removal of the obstruction, 
the property, which was the subject of the appli- 
cation. being valued at less than Rs, 5,000, and 
th(’i 8ub(u-dina{c Judge directed that the applica- 
tion ht? registered as a regular suit under the Civil 
Procedure Code, s. and ultimately passed a 
<lceree in favour of the plaintilT : — Tfdd, that the 
valuation of tlie appeal for the purpose of juris- 
dief ion was to he taken as being less than Ra. 5.000. 
not with.-^tunding that the subject-matter of the 
original suit was valued above that sum, and that 
the uup»*al lay to the District Judge and not to 
the High Court Kau^sa v. Nainan Kutti. 
Mahomki) r. Hainan Kutti. 

[I.L. R, 13 Mad. 520 

3S.-€ourDFecs Ad {V 11 of ISTOg.M. I, Art. 
I ; .8i’/o //, A\t. M—Suit o\i hand.] In a suit 
upon a hypothecatiou-bond it %va8 found by the 
<’ourl of First Appeal that the bond and the debt 
Htuuirt'd thereby were bimiing on the first defen<i- 
«nt. but not on the Hecoiid defendant. The plain- 
tilT preferri'd a second appeal against the second 
defendant as sole n-.spondeiit that the 
cnurt-L’«‘ payable on the second appeal should 
be eahudated on the. amount of the <iebt sought 
to be recovered. liA.’ifAfeAMt v. Subbus a5XI. 

[1, L. R. 13 Mad. 608 

for egret ntcnt — iV.-lF. F. Itcnt Acty 
.n tKb cl. {h\— General (Iousch Act (I of 1887), 
s. 8. ci. (18) — Suitject-inafter of suit — Appeal 
rahuJ /hr purposes of jurisdiction at a higher 
amount than the suit,] Where a plaintiff in a 
suit under h. 98 of the N.-W. F. Rent Act valued 
bih suit at Rh, H5-8, which valuation was not 
obj* eted U\ either by the defendant or the Court, 
and subHctpumtly, being defeated in hia suit, pre- 
ferred nn appeal^ which he valued at a very much 
greau-r umimnt /fold, that he must be bound 
by the valuution put by him upon his suit, and 
could not by alleging a greatly eniianced value 
obtain uii appeal which would not have lain ou 
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(2) APPEALS — continued, 
the valuation stated in the plaint. Ram Raj 
Tewari v. Girnandaii Bhagat^ I, L. R. 15 All. 63, 
distinguished ; Maliahir Smgh v. Beliari Lai, 
I. L. R. 1.3 All. .320, referred to. Radha Peasad 
SlN(?H V. Pathan Ojah. 

[I. L. R. 15 All. 363 

35. — Court-Fees Act {Vllof 1870),.?. 10, cl. 2 ; 
s, 12. cZ, 11 ; Sell. II, Art. 17, cl. 6 — Order in 
appeal by defendant for payment of fee by plain- 
tijf.] The plaintiffs, having raised a claim to a 
hanom attached in execution of a decree against 
their undivided brother, which was allowed in 
part, sued for a declaration of their title to 
four-fifths of the kanom amount, affixing to the 
plaint a Rs. 10 stamp. The plaintiffs obtained a 
decree, against which the defendant appealed to 
the District Court. While the appeal was pending 
the District Judge, holding that the court-fee 
paid on the plaint was insufficient, ordered that 
the plaintiffs .should pay the balance due ou an 
ad valorem computation of the fee. and, in de- 
fault, that the suit should stand dismissed. The 
plaintiffs first became aware of this order on the 
26th March ; the balance was uot paid within 
the time fixed by the District Judge for the pay- 
ment to be made, and on the 28th March he 
accordingly made an order dismissing the suit : — 
Held, that the plaint was sufficiently stamped, 
and that, in any case, the order dismissing the 
suit while the appeal was still pending was 
irregular. Kammathi v. Kunhamed. 

[I. L. R. 15 Mad, 288 

36. — Judge on appeal dealing with valuation 
of suit irregularly — District Judge, jurisd'iotion of 
— Appeal by one of several defendants— Gourt- Fees 
Act, s. 10, ol. 2 ; s. 12, cl. 2.] The plaintiff 
sued four persons to recover, with arrears of rent, 
possession of three parcels of land and obtained 
a decree in the Court of a District Munsif. The 
suit was valued at Rs. 489-8-0. Defendant 4, 
who claimed to be entitled as jenmi to one of 
the parcels, preferred an appeal. The District 
Judge held that the suit should have been valued 
at Rfl- 1,164-8-0, and he made an order that addi- 
tional court-fees should be paid accordiagiy ; the 
order not having been complied with, he made an 
order “ original suit rejected.” He subsequently 
referred the appeal for disposal to a Subordinate 
Judge, who accordingly passed a decree, allowing 
the appeal of defendant 4 with costs. On appeal 
against the above order and decree ; — Held, that 
the order of the District Judge was irregular, and 
the appeal should be restored to the file of the 
Subordinate Judge to be disposed of according to 
law. Kerala Vaema v. Chadayan Kutti. 

[I. L. R, 15 Mad. 181 

37. — Memorandum of appeal insufficiently 
stamped — Conditional order admitting appeal — 
Deficiency made good after period of limitation — 
Appeal from decree granting two distinct declara- 
tions.] A plaint contained a prayer for a declara- 
tion (i) that certain property was the joint 
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VALUATION OF SUm—Gonthiuecl. 

(2) APPEALS— 

property of the plaintiff ; and (iV) that it wag not 
liable to attachment and sale in execution of a 
decree held by one of the defendants against 
another ; and, as a foundation for the latter re- 
lief, alleged collusion, fictitious transactions, and 
want of title. The decree in the suit, passed 
on the 14th September 1887, granted both the 
declarations prayed for. The defendants appeal- 
ed to the High Court against the whole decree 
and stamped their memorandum of appeal with 
a stamp of Rs. 10 only. On the 9th November 

1887 it was tendered to a Judge for admission, 
and it then bore a report dated the 7th November 
by the officer appointed under s. 5 of the Court- 
Fees Act, report will be made on receipt of 
record.” The Judge made an order, “ admit, sub- 
ject to stamp report,” and the memorandum was 
then received by the office, and the appeal was 
entered on the register. On the 27th September 

1888 the office reported that there was a deficiency 
in the stamp of Rs, 616 ; on the 9th November 
the taxing officer ordered that the deficiency 
should be made good ; and on the 8th December 
1888 it was made good. At the hearing of the 
appeal a preliminary objection was taken that the 
appeal had never been validly presented within 
time, or admitted, and that it could not be heard : 
— Held, that there was before the Court no valid 
appeal as to the merits of which the Court could 
give a decision. Held also, that the stamp of 
Rs. 10 was insufficient, inasmuch as two distinct 
declarations were asked for and obtained, and were 
by the appeal sought to be set aside ; and it was not , 
the province of the taxing officer or of the Judge or 
Court on a question of the sufficiency of a stamp 
or fee to consider whether a plaintiff or an appel- 
lant was asking for more declarations or reliefs 
than were required for his protection. Balk;a.ran 
Rai V. Gobii^d Nath Tiwari. 

[I. L. R. 12 AIL 129 

38 . — Decree for redemjttion conditional onpay^ 
went of a certain swn — Appeal l)ij mortgagor—^ 
Gourt-fee payable on memorandum of appeal — Act 
VII of 1870 {Court- Fees Act), s. 7, cl 4.] Where 
a mortgagor sues for redemption on the allegation 
that the mortgage-debt has been satisfied, and a 
decree for redemption is passed on payment of a 
certain amount, and the mortgagor appeals against 
the amount he is ordered to pay, the court-fee 
payable on the memorandum of appeal must, under 
8. 7, cl. 9 of Act VII of 1870 be computed accord- 
ing to the principal money expressed to be secured 
by the instrument of mortgage, and not according 
to the balance which the mortgagor alleges to be 
due. SemUe : — If the decree had allowed redemp- 
tion on payment of a certain sum, and the defend- 
ant mortgagee was appealing on the ground that 
the amount due was greater than that sum, the 
court-fee should be calculated ou the difference 
between the sum mentioned in the decree and 
the amount alleged by the appellant to be due. 
^bbbtj Narain Singh v. Sita Ram. 

M , ' [I- L, R. 13 All. 94: 


VALUATION OF SUIT- concluded, 

(2) APPEALS — concluded, * 

S9.- Court- Fees Act (VII of 1870), -v. 7, cl. <) 
— Madras Civil Courts Act (/lludras Act 111 of 
1873), 6-. 13 — Valuation lot ( VII of 1887). .v. 
11 — Redemption, suit for — District Judge, juris- 
diction «/.] In a suit in the Court of a Subor- 
dinate Judge to redeem certain land on payment 
of Rs. 1,62.5, being a quarter of a debt for which 
it had been mortgaged together with otlior land, 
a decree was j)assed for reciemption of part of tiie 
land, but the Court held that the plaintiff had 
not established his right to tho rest The plaintiff 
appealed to the High Court paying ad calorcm 
court- fees computed ou the value of the hind 
exonerated only : — Held, (1) that the re/ huvw 
court-fees should be computeil ou one-fourth of 
the mortgage-debt ; (2) that the appeal lay to 
the District Court, and since Act VII of 1887, 
s. 11, did not apply to the ease, the petition of 
appeal should be returned for presentation in that 
Court. Vasudeva r. IMadh.WA. 

[I. L. R. 16 Mad. 32G 

AO.— Court-Fees Act {VII of 1^10), s , \1 -- Re- 
demption suit — Claim Inj mortgagor fur rent in 
same s^tit — Court fee o7iappeal.'\ A suit to redi-em 
a mortgage for Rs. 3,500 and to recover a cerfain 
sum on account of rent wa.s di.smissed so far as 
the prayer for redemption was concerned, and 
also part of the claim for rent was di.sallownd. 
It did not appear that the arreav.s of rent were 
intended to be set-off against the mortgagc-dcht. 
The plaintiff appealed '.-—Held, that the court- foe 
should be computed on the principal amount of 
the mortgage-debt and on the claim wdffch had 
been disallowed on account of rent. Ra.ma 
Vabma Rajah v, Kadar. 

[I. L. R. 16 Mad. 415 

VARIANCE BETWEEN PLEADING* AND 
PROOF. 

See Appeal— Grounds of Appeal. 

[I. L. R. 16 Mad. 503 

See Landlord and Tenant — K.jeot- 
MENT— Notice to Quit. 

[I. L. R. 17 Bom, 631 

See Relief, 

[I. L. R, 15 Mad. 489 

1. — Mortgage — Suit for redemption hg gntrehaser 
of equity of redemption- Eclde nee given hg de- 
fendants of other mortgage than the mortgage in 
respect of which suit brought — Right of plaint/ f 
to hare plaint amended and the question of latter 
mortgage determined.) The plaintiff as purchaser 
of the equity of redemption sued for redemption. 
He alleged a mortgage, dated A.l). 1819, for 

Rs, 176. The defendants admitted a mortgage, 
but alleged that it was executed at a different 
time and for a larger sum. After the evidence 
was given, but before the judgment was delivered,, 
the plaintiff applied to amend the plaint and to 
set up the mortgage admitted by the defendants. 
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VARIANCE BETWEEN PLEADING AND 

PROOF — continued. 

His application was refused, and the Court dis- 
missed the suit on the ground that he liad failed 
to prove the particular mortgage alleged in the 
plaint. The District Judge confirmed the decree, 
but observed that there probably was a mortgage 
for the larger sum as alleged by the defendants. 
On second appeal ; — Held, reversing the decree 
and remanding the case, that the plaintiff was 
entitled to have the question of the mortgage for 
the larger sum inquired into. Chim^taji v. Sak- 
HARAM. 

[I. L. R. 17 Bom. 365 

2. — Suit to ])r event enoroacliment,'] Where the 
plaintiff suing to prevent an encroachment on 
certain land alleged that the land was set apart 
for recreation, but the evidence established that 
it was set apart generally for the more conve- 
nient occupation of the houses surrounding it 
(which would include recreation purposes): — Held, 
that the plaintiff ought not on that account to 
fail altogether and be left to a frest action. The 
defendant had not been misled or induced to re- 
frain from calling evidence to rebut the plaintiff’s 
case. Ranchordas Amthabhai v, Maneklal 
Gordhandas. 

[I. L. R. 17 Bom. 648 

3. — Suit by deoree-holder to declare a house sub- 
ject to attachment in execution as bemg the property 
of the judgment- debtor — Decree for plaintiff on 
ground that judgment- debt or, though not the oioner 
of the house, had an attachable interest in it as 
permanent tenant — New case made on appeal."] 
The plaintiff’s case being that a certain house was 
the absolute property of his judgment-debtor, and 
that, therefore, he (the plaintiff) was entitled to 
attach it in execution of his decree, the Subordin- 
ate Judge found that the judgment-debtor was 
not the owner of the house, and rejected the plain- 
tiff’s claim. The Appellate Court held that (though 
the judgment-debtor was not the owner) he had 
an attachable interest in the house as permanent 
tenant, and allowed the plaintiff’s claim. On ap- 
peal to the High Court by the defendant : — Held, 
that the order of the Appellate Court made out an 
entirely new case for the plaintiff which he had 
not made himself at any period of the trial, and 
that the decree of the lower Appellate Court should 
be reversed. Irangowda v, Seshapa. 

[I. L. R. 17 Bom. 772 

4. — Suit for ejectment against defendant as ten- 
ants and on failure as trespassers— Gase set up in 
appeal which mas not that set up in the Court of 
First Instancel] The plaintiff came into Court 
on the allegation that she was the owner of a 
certain house, and that the defendants were her 
tenants at a certain rent, and she sought to eject 
the defendants for non-payment of rent. The 
Court of First Instance ha\ing found her allega- 
tions of tenancy to be untrue, she then in appeal 
endeavoured to support a plea that the defendants 
were trespassers, such plea having formed no 
part of the original case \—Held, that the plain- 
tiff could not under the circumstances be heard in 

W, D 
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VARIANCE BETWEEN PLEADINa AND 
PROOF — coneluded. 

support of a new plea of which the defendants 
had had no notice until the case was in appeal. 
Lahshmibai v. Hari-bin Raoji, 9 Bom. 1, referred 
to. Naiku Khan v. Gayani Kuar. 

[I. L. R. 15 All. 186 

5. — Alleged inconsist ejicy in pleadings— Gon- 
struetion of solehnama — Estoppel — Objection taken 
for first time on appeal. After the death of a 
Hindu widow, a suit was brought to have a sale 
of a jportion of her husband’s estate made by her 
set aside on the ground that the sale was invalid 
except in so far as it affected the rights of the 
widow herself therein. The plaintiff, who was a 
collateral relation, alleged himself to be the heir, 
and sued as such, buc was not so in fact. It 
appeared, however, that a solehnama had been 
entered into between him and the heir by virtue 
of which he had acquired all the rights of the 
heir in the property in suit. It did not appear 
that any objection had been taken in the lower 
Courts to the framing of the suit on the ground 
that the plaintiff was not the heir, and the defend- 
ant was allowed to raise the same objection to 
the suit as he might have taken had it been 
brought by the heir. On appeal it was contended 
on behalf of the defendant that the plaintiff, 
having sued as heir, could not be allowed to 
succeed on the basis of the solehnama, as this 
would be contrary to the rule laid down in Eshan 
Ghnnder Singh v. Shama Churn Bhutto, 11 Moo. 

I. k. 7 '.—Held, that if this objection had been 
taken in the first Court, the plaint and issues 
might and ought to have been amended, but as it 
was not so taken, and the substance of the case 
in the plaint was that the sale by the widow was 
invalid beyond her own interest, under the cir- 
cumstances of the case there was no weight in the 
contention of the appellact. Nurul Hossein 
V. Sheosahai Lal. 

[I. L. R. 20 Calc. 1 
[L. R. 19 I. A, 221 

VATAN. 

See Service Tenure. 

[I. L. R. 14 Bom. 82 
[I. L. R. 15 Bom. 13 

VATANDARS. 

See Estoppel— Estoppel by Conduct. 

[I, L. R, 14 Bom. 404 

See Oases under Hereditary Offices 
Act. 
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See Limitation Act, 1877, s. 28. 

[I. L. R. 14 Bom. 222 
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VENDOR AND PURCHASER— 

See Mortgage— Form of Mortgages. 

[I. L. R. 14 Mad. 170 

See Onus Probandi— Limitation and 
Adverse Possession. 

[I. L. R. 16 Bom. 343 

See Sale of Goods. 

[I. L. R. 17 Bom. 62 

(1) BREACH OF COVENANT. 

1 . — Breach of implied eoreimnt for title —-Trans- 
fer of Property Act {IV of 1SS2). .v. do (2 ) — 
Gorenant for title, rvaiver of — Fraud. ~\ When a 
vendee, who sues to cancel a sale on the g^rouuds 
-of fraud, misi-epiesentation. or concealment by his 
vendor, fails to establish these grounds of relief, 
he is not entitled to set up in second appeal a case 
founded on the implied covenant for title under 
the Transfer of Property Act, s. oiS sub-s. (2). 
Mahomed v. Sitaramayyak. 

[I. L. R. 15 Mad. 50 


(2) COMPLETION OF TRANSFER. 

2. — Spec'iJio performance — Approval of title J)y 
purchased e solicitor —GoMr act. ~\ In a suit for 
specific performance of a contract for the sale of 
a house, the entire contract bein^ contained in 
letters which provided that entry was to be given 
to the purchaser by a fixed date, and that the 
titlS-deeds were to be sent to the purchaser’.s 
solicitors, and ‘‘on approval of the same the pur- 
chase-money to be paid prompt’': — Held, that 
the carrying out of the contract was in no way 
conditional upon the approval of the solicitors, 
but that their approval was a. condition precedent 
to the prompt payment of the purchase-money 
without waiting for a conveyance, and that the 
title was to be investigated and approved in the 
ordinary way. This case distinguished from Sreo- 
gopal Munich v. B.am Churn Pfusher, I, L, R. 8 
Oalc. 866, Cohen v. Sutherland. 

ri. L. R. 17 Calc. 919 


S,^Tra7isfer of Property Act {IV of 1882) 
s. U, para A^— Transfer of Property Act Amend- 
ment Act {III of 1885), s. 3 — Immoveable pro- 
perty of value less than Bs. 100, transfer of 

Suit by purchaser for piossession loJien vendor is 
out of possession.'] The transfer by sale of tant^ible 
immoveable property of a value less than one 
hundred rupees can be effected only by one of the 
two modes mentioned in s. 51, para. 3 of the 
Transfer of Property Act, viz., by a registered in- 
^trument or by delivery of possession. Eliatu Bibi 
V. Madhihram Bar sick, 1. L. R, 16 Calc. 623, over- 
ruled. Makhan Lall Pal v. Bunku Behari 
Ghose. 

[I. L. R. 19 Oalo. 623 


A:.—T}-ansfer of Property Act (IV of 1SS2), s. 64 
— Oral sale with possession ~ Land worth' .nwvp 
than Rs. 100.] The plaintiff entered into an oral 
to sell certain land to the defendant for 
ilSivf2,o00', and. he put him into possession. The 


VENDOR AND PURCHASER— 

(2) COMPLETION OF THANSF EU— 
defendant made default in payment nf l.he pur. 
chase-money, d’he plaintiff, having prof(,Nseil to 
cancel the sale oti the ground of this default, sued 
to recover po.^sessinu of the land with mesne 
profits: — field, that the .^ale was not eompieto 
under s. 64 of the ff’ransfcr of Pj:i)peruy A<_‘t and. 
the plaintiff was eutitleil to the relief .sought by 
him. Papireddi i\ Nauasameddl 

[I. L. R, 16 Mad. 464 

(3) NOTICE. 

5. — Pri ori ty — Th'ij ist lu; f / loi -- Po.ist’.rtion - - So b.v; ■- 

quent purchaser inith nm-'ier oh- at a i n j pass* ssioit 
and pa. yiny ojf morty-fy;'-- Ply.ir hi rerover .^um 
(tjiplie.d in payintj oJf w-o'/./i/yr. | Tne plaintiff 
sued to recover I nid pureha.S'id hy tum iu 
from the first <lefeiid;iiit. an i wiiic.ii w'as in jxi.s- 
sos.sion of <iefen'I;t,ut,.s 2, ;! and 1. Tiie con- 
veyance to the piaini-iff w:is duly la-g i^'o*i'e, l. The 
thiril defendant edaimed part, of th'* land under a 
previous sale to him iu I S8e i^y the lir^ij .lef'.'udant, 
the conveyance to him being also duly rcgi.sCcred. 
The fourth n.efeudant claim -d the rc.st of the laud 
under a sale to him by the ffr.st dc-fendant subse- 
quent to the sale to the plaintiff, of which he had 
no notice. He relied upi)ti the fact of his having 
gob possession, and he alleged that the purchase- 
money which he had paid for thu huid lui I been 
applied by the first defemdant iu paying off a 
mortgagee who at the dale of hi.s piu-chaso was in 
possession. lie claimed, at all cveuls, the repay- 
ment of this sum : — (1) that the plaintiff 

was not entitled to the huuls in the bands 
of the third ucfeiidaiit, tlie iatt-er btdng a prior 
purchaser with a deed of o mveyauce <luly regis- 
tered.^ (2) That tlie plaintiff was entirded to Use 
land in the po.ssessiou of the fourth defemlant, 
who must be taken to have purchased wdth notice 
of the plaintiff’s prior purchase, inasmuch as the 
deed of conveyance to the. latter was registor- 
ed. (3) That, if the fourth defendants purchase- 
money was applied to p:iy off a mortgage which 
plaintiff would otherwise have IkkI to pay, the , 
plaintiff could not equitably recov'cr tlur laud 
without paying the fourth defendant st) much of 
the purchase-money as was so applied. Nau.ayan 
LaKSHMAN V. BaPU VALAD IlAUiATUAV. 

[I. L. R. 17 Bom. 741 

(4) TITLE. 

6. — Implied eo?Uraot for good title — Suit hy ren- 
der for specific ‘performance— Spccifie Helhf Act 
(/ of 1877), s. 26 — Title derived^ t'/irouyh will of 
former oioner — Necessity fo rp roha tc — Su (‘ecssi o u Alct 
{X of 1865), s. 187 — Notice to complete coairtict — 
Beseissio'U of contract — Clause in contract requlrluy 
vendor to hand over deeds relatiny to property, con- 
struction of ,] By an agreement in writing dated 
the 20th June 1888, the defendant purchased a 
certain house iu Bombay from the plaintiff for 
Rs. 6,000. By this agreement the plaintiff agreed 
that, at the time of the execution of tho deed of 
sale he would hand over to the defendant “the 
title-deeds, vouchers and bills, whatever there 
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• (4) TITLE — Goiithmecl. 

may be relating to the said property.” The agree - 
ment further provided ; “The time in respect of 
this bargain is fixed at two months; within this 
time we are duly to have everything cleared.” In 
September 1890, the plaintiff filled this suit for 
specific performance of the agreement. The 
defendant pleaded : 1st, that the plaintiff had failed 
to show a good title to the property; 2nd, that the 
plaintiff had not handed over to him ^11 the deeds 
and documents relating to the property ; 3rd, that 
he (the defendant) had lawfully rescinded the 
contract on the 30th August 1890, It appeared 
that in 1880 the then owner of the property ; one 
A^had mortgaged it to one F, and that on the 26th 
October 1SS2 both mortgagor and mortgagee had 
joined in conveying it to one C. This deed, how- 
ever, liad not been registered, and was consequent- 
ly inadmissible in evidence, and was rejected at 
the hearing. (7 had, however, after his purchase 
taken po.ssession of the property and had held it 
until 1885. On the 6th May 1885. he sold it to E. 
Prior to his sale, r/s., in 188.5, iYhad died, and left 
a will appointing his executor, but no probate 
of this will had ever been obtained. In the sale 
deed, however, to E of the 6th May 1885, V had 
joined as a conveying party both in his own right 
and as executor of A^. On the 29th. September 
1887 E sold the property to the plaintiff, who, as 
already mentioned, sold it to the defendant on the 
20bh June that the plaintiff was 

bound to give the defendant a good title, or, in 
other words, a title free from reasonable doubt 
(s. 25 of the Specific Eelief Act I of 1877). In 
the absence of a contract providing that the plain- 
tiff should show only such title as he could give, or 
of some other special contract as to title, the gene- 
ral law laid down in s, 25 of the Specific Relief 
Act I of 1877 must prevail. — EeUl, farther, 
dismissing the suit, that the title shown by 
the plaintiff was not a good title. The convey- 
ance of the 26th October 1882, by the mortgagor 
and mortgagee to C not being registered was 
not admissible, and could not be referred^ to, so 
that it was necessary to regard N as still the 
mortgagor and V as still the mortgagee of the 
property, while (7 had, in some capacity or other, 
the' actual possession That being the state of 
things, A^died in 1S83, and it was alleged that he 
had left a will appointing F his executor, but no 
probate of that will had been obtained. The 
equity of redemption remaining in iFas mortgagor 
passed on his death to his executor F. On the 6th 
May 1885, G sold the property to E (the plaintiff’s 
predecessor) and F joined in the deed of convey- 
ance as executor of N. But it was necessary for 
the plaiutiff to show not merely that he joined as 
executor, but that he had a right, as executor, to 
convey to E the equity of redemption which had 
come to him from iV. By s. 187 of the Succession 
Act (X of 1865) the only mode of doing this was 
by the probate of N's will, and this had not been 
obtained. If an heir of N sued for redemption, 
the defendant would have no defence, unless he 
coul 1 prove that he had acquired the equity of 
redemption. For this purpose by s. 187 of the 
Succession Act (X of 1865) probate would be neces- 
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(4) mUL'^—coiicliuled. 

sary, and he would consequently be obliged to 
prove the will and pay duty upon all the property 
included in it. That would be a liability which 
the Court could not impose upon a defendant 
resisting specific performance of a contract like 
the one made by the plaintiff. Where a vendee 
ascertained that the title of property .sold to him 
was derived through the will of a former owner 
which had not been proved, — 
notice given by him (the vendee) to the vendor to 
produce the will and give satisfactory proof of 
its being the last will c f the said owner within 
four days was a reasonable notice so as to entitle 
the veudee afterwards to rescind the contract. A 
contract of sale provided as follows for the hand- 
ing of the title-deeds of the property to the pur- 
chasers And at the time of the execution of 
the deed of sale yon ” {i.e., the vendor) “ are duly 
to give us, the purchasers, the title-deeds, vouchers 
and bills whatever there may be relating to the 
said property.” that this danse meant that 

whatever documents of title were necessary under 
the terms of the contract, or under the general 
law, should be handed over by the vendor to the 
vendee at the execution of the deed of sale. 
Mahomed Mitha v. Musaji Esaji. 

[I. L. R. 15 Bom, 657 


(5) YENDOR, RIG-HTS AND LIABILITIES OF. 

Transfer of Propertu Act (IV of 1822), 

^ 55 Implied covencDit for title — Acts amounting 

to waiver of covenant— PossessUm talen under con- 
Right to recover unpaid ■purohnse-rnoney— 
jpen 1 On 16th August 1885, the defendant, 
having agreed to purchase a house belonging to 
the plaintiff, executed an agreement, in which 
it was stated “that he had this day purchased 
the house belonging to Ghonsiah Beguin Sahiba 
(plaintiff) for Rs. 16.000, that he had paid Rs. 1,000 
as an advance and taken possession, that he would 
pav the balance with interest at the rate of lie. 1 
per cent per mensem within fifteen days, and 
obtain a sale-deed from the said Begum A The 
plaintiff at the time of the agreement had nou 
obtained a conveyance of the house to her and 
was not able to tender a conveyance to the defend- 
ant until January 1887, when she did so. Mean- 
while the defendant took possession under the 
af^reement, paying only a portion of the balance 
of the purchase-money ; he also executed certain 
reTJairs to the house, and let it to a tenant and, 
enioved the rent. It further appeared that shortly 
after the above agreement he sought to obtain a 
sale-deed from the plaintiff and attempted to 
raise a sum of money on a mortgage of the house. 
On 22nd December 1886 the defendant wrote^ ro 
the plain tifi demanding a conveyance and giving 
notice that if the sale be not completed in the 
folio win» month, the interest on the balance of the 
parchase°money should cease ; but no evidence 
was given as to any appropriation of thepnrohas^ 
monev by the defendant. In 1887 the plaintiff 
filed the present suit to recover the unpaid pur- 
chase-money with interest at 12 per cent. ; HelA, 
that the acts of the defendant amounted to a 



DIGEST OF CASES. 


( 112S ) 


( 1127 ) 

VENDOR AND PUROHASER-tfO'iiMHW'^. 

(5) VENDOR, EIGHTS AND LIABILITIES OP 

- continued. 

waiver of the implied covenant for title, and that 
the plaintiff was entitled to recover the unpaid 
purchase-money with interest at the agreed rate 
up to the date of payment, and that he was 
further entitled to a lien on the property fi r that 
amount. Ghousiah BsauM v. Rustamjah. 

[I. L, R. 13 Mad. 158 


S . — Stoppaffo in transltn — Ballway receipts— 
£lffect of endorsing railway receipts— Title of 
endorsee of such reeeigjts—Gontract Act {IX of 
1872), s. 103.J The firm ot Q D carried on busi- 
ness in Bombay. A, the agent of the firm, bought 
from the first defendant H at Bijapur, a quan- 
tity of wheat which at A's request was on the 
28th and 29th May 1889, consigned by U to the 
firm of G D at Bombay, on the understanding 
that the consignees were not to have the wheat 
until they had paid the hundis drawn in respect 
of it. T'he wheat was sent to Bombay on the 
28th and 29th May 1889, in three consignments, 
m^z,^ of 56, 104 and 181 bags respectively, and 
two hwidis for Rs. 1,000 and Rs. 1,500 respec- 
tively payable at sight were drawn by A in 
Bijapur on the firm of G D in Bombay, and were 
given by him to H who thereupon handed 
to A the three railway receipts for the three 
consignments which had been despatched by the 
first defendant’s agent at Bijapur railway station. 
The hundis were sent by II to his agent in 
Bombay for collection. The hundl for Rs. 1,000 
arrived in Bombay on the 31st May, and was 
paid on the 1st June. The hmidi for Rs. 1,500 
arrived in Bombay on the 1st June, and was dis- 
honoured on the 2nd June by the firm of G T, 
which afterwards stopped payment and became 
insolvent. The railway receipts given by H to A 
at Bijapur were in the following form : ‘‘ Re- 
ceived from H the undermentioned goods, 181 
bags of wheat This receipt must be produced 
by the consignee, or the goods will not be deli- 
vered ; if he does not himself attend, he must 
endorse a request for delivery to the person to 
whom he^ wishes it made. If the consignment, 
or this railway receipt, is sold one or more times, 
the endorsement must be a distinct order to de- 
liver to a certain person or firm, and this order 
must he on a one-anna stamp. If more than one 
order appear on the face hereof, each order must 
bear a stamp. I (we) hereby certify that I (we) 
am (are) aware that the Southern Mahratta Rail- 
way has received the ahovementioned goods sub- 
ject to the conditions noted on the back, and that 
I (we) agree that it should receive them subject 
to these conditions. (Sender’s signature.) ” On 
obtaining these railway receipts A sent them 
at once to the firm of O Z) in Bombay, and 
on the 31st May 1889, they were endorsed by 
a, a member of the firm, to the second defendant 
V to secure an advance of Rs. 2,000 The en- 
^ dorsement waa as follows : “ Signature of CD. 

; ® 5 delivery, as ^er this receipt, to V. 

consignments 
and lOt bags) and part of the third 
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(fi:r., 73 bags out of 181) had andvc.d in Bombay 
by the 2nd June, in bags bearing C Ifs marks. 
On that day 1' applied to the Railway Oompany 
for delivery, and paid full freighfc on all three 
consignments. He was allowed to remove the 
55 bags and the 101 bags After having done 
this he loaded his carts with the 73 bags, which had 
then arrived, out of the consignment of isi bags 
without any objection on the part of the Railway 
Company, bub he was nob allowed to take them 
out of tile station yard, and the 7.3 bags, wore 
consequently unloaded, and together with the 
balance of the consignment of bags, which 

subsequently arrived, werii retained by the Rail- 
way Company. The rea.son givtm by the Company’s 
servants for the detention was the receipt of a 
telegram sent by IL from Ihjapur. on hearing of 
the dishonour of the linndi for Rs. 1 .oiK). directing 
that the 181 bags should not be delivered. At 
the trial the Jmige found that this telegram had 
probably been receivt;d bcfor(! all of the 73 
bags had been loaded int.o the carts ; —//'cW 
(1) That there was no sucli delivery of the I8l 
bags to G D's agent at Bijapur as to deprive 11 of 
his right of stoppage in transitu, (2; That there 
was such a delivery of the 73 bags at the railway 
station to Tas to determine IIs right of stoppage 
in transitu. It wjis to be assumed that ITs tele- 
gram did not arrive in time bo prevent the bags 
being placed, with the conseiH of the Itailway 
Company, on Fts’ carta, for it was not until the 
carts had been loaded that the Company’s servants 
interfered to prevent their leaving the station 
yard. Before that time the freight for the 73 bags 
bad been paid by V and the railvv.ay rciadpt had 
been given up to the Company <lu!y signc'd by 
F’.s’ servant. Everything had bticn done on the 
part of the Company to divest themselves of their 
lien as carriers ; for the more fact that the carts 
were still standing in the goods compound of the 
railway station after the bag.s had been plac(;d on 
them could not affect the question, there being no 
suggestion that the matter as between the Com- 
pany and V had not been complid^ely settled, (3) 
That the railway receipts were not instruments of 
title within the meaning of s. 103 of the Indian 
Contract Act (IX of 1872), and that by endorsing 
and handing them over, the firm of (J D did not 
assign them to K within the moaning of the said 
section. Great Indian Peninsula Railway 
Co. V . Hanmandas Ramkison. 

[I. li. R. 14 Bom. 57 

(6) MISCELEANEOHS CASES. 

^.-Speciffle llelief Aot{Iof mi), -v. 18 («)— 
Transfer of Property Aci (1 K 188 1), .v. 43.] A 
member of an undividedHindu family consisting of 
himself, his adoptive son and his uncle, sold certain 
land belonging to the family to the plaintiff. In a 
suit by tbe plaintiff for a declaration of his title 
to, and for possession of, the land, it appeared that 
the sale was not justified by any circumstanoes of 
family necessity ; and an objection that was taken 
to the adoption was overruled and the adoption 
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held to be valid. During the pendency of the suit 
the undivided uncle died, having made a gift of 
his property to his daughter-in-law, which gift 
was held to be invalid: — Reld^ that under s. 16 {a) 
of the Specific Relief Act, together with s. 43 of 
the Transfer of Property Act, the plaintiff was en- 
titled to a moiety of the land sold to him. ViRAYYA 
V . Han UM ANT A. 

[I. L. R.I4 Mad. 459 

VERDICT OP JURY. Gol, \ 

1. Power to Interfere with Verdicts ... 1129 

See Evidence— Criminal Oases— Con- 
sideration OP, and Mode op 
Dealing- with, Evidence. 

[I. L. R. 13 Mad. 426 

See Reference to Hig-h Court— Cri- 
minal Cases. 

[I. L. R. 13 Mad. 343 

(1) POWER TO INTERFERE WITH VERDICTS. 

Proeedure Ciule, . 9 . 9 . 307, 418 — 
Perrerfi'itij of verdlot — Procedure ivlien Sessions 
Judge disagrees lolth verdict — Misdirection] A 
jury returned a verdict of guilty against the 
accused in a trial for dacoity. The Sessions Judge 
accepted the verdict, although he said he did not 
agree with it and had charged the jury for an 
acquittal ; he observed that he could not refer the 
veroict as perverse since there was evidence 
against the accused which it was opeu to the jury 
to believe. The accused appealed to the High 
Court on the ground {inter alia) that the Sessions_J 
Judge *'* ought to have referred the case to the 
High Court uuder the Criminal Procedure Code, 
s. 307”: — Held that, since there had been no mis- 
direction by the Sessions Judge, and there was 
some evidence to support the verdict, the High 
Court had no power to interfere, however absurd 
the verdict might be considered. Queen-Empress 
r. Chinna Tevan. 

[I. L. R. 14 Mad. 86 ' 

2.—Grlinlnal Procedure Gode. 1882, ss. 303, 307, 
,129— of Judge to put questions to guv g under 
,9. 303 after verdict delivered — Reference to High 
Gourt 'under s. 307 —Power of High Court to 
interfere with verdict — Judges of High Gourt 
differing In opinion, reference to third Judge- 
tetters Patent, 186.5, cl. 30— Pra,ctice— Procedure.] 
A prisoner wa.s tried. for murder and acquitted by 
a majority of the jury. The Sessions Judge dis- 
agreed with the verdict and submitted the case to 
. the High Court under s. 307 of the Criminal Pro- 
cedure'^Code (Act Xof 1882). The Judges of the 
High Court (Jardine and Candy. JJ.) differing 
in opinion, the case was laid before a third Judge 
(Sargent, C.J.), under s. 429, who held that the 
verdict of the jury should be set aside and 
that the prisoner was guilty of murder. Per 
Sargent, 0. J. It is the uniform practice 
of the High Gourt. in cases referred under s. 307 
of the Criminal Procedure Code (Act X of 1882), 
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not to interfere with the verdict of a jury, except 
when it is clearly and manifestly wrong. There 
is no true analogy between the discretionary 
power conferred on the High Court under this 
section and that which the Courts of law in Eng- 
land have exercised in interfering with the find- 
ing of a jury in civil actions by directing a new 
trial on the ground of the verdict being against 
the weight of evidence. The practice, therefore, 
of the latter Courts, although very properly re- 
garded as a guide, cannot be resorfced to as afford- 
ing a fixed rule in the exercise of the powers con- 
ferred on the High Court; by s, 307, Where a pri- 
soner was charged with murder by administering 
dhatura poison to the deceased, the majority of 
the jury found him not guilty. After the deli- 
very of the verdict the Ses-sions Judge ques- 
tioned the jury, who, in reply to specific questions 
on the points, stated through their foreman that 
the majority had doubts (1) whether the accused 
had fetched dhatura from a certain field : (2) 
whether there was dhatura poison in the stomach 
of the deceased; (3) whether the death of the 
deceased was caused by dhatura. poison. The 
Sessions Judge differed so completely with the 
jury on the evidence that he submitted the case 
to the High Court uuder s. 307 of the Criminal 
Procedure Code. Per Jardine, J. : — The verdict 
of acquittal should be upheld. It was not mani- 
festly wrong nor absolutely unreasonable. It was 
a verdict that reasonable but cautious men might 
find. The Sessions Judge ought not to have put 
to the jury, after verdict delivered, the questions 
which, he did put as to their findings on particular 
points. lu so doing the Sessions Judge exceeded 
the limits of questioning defined in s. 303 of the 
Criminal Procedure Code. There was no incom- 
pleteness nor ambiguity in the verdict and no mis^ 
conception of any question of law. Per Candy, 
J. .-—Admitting in the present case that the Ses- 
sions Judge was wrong in putting any questions 
to the jury after the verdict was delivered, disre- 
.garding the auswers to the questions and dealing 
solely 'with the evidence and probabilities, there 
seemed to be no reasonable doubt of the guilt of 
the accused. The High Court in the exercise of its 
powers under s. 307 of the Criminal Procedure 
Code is bound to act upon its own view of the evi- 
dence. On a reference by a Sessions Judge the 
whole case is opened up. When the verdict of the 
jury is erroneous the High Court must put it aside 
and exercise tbe functions of both J udge and jury, 
giving due weight to the opinion of the Judge as 
well as to the ver<ilet of the jury. When a case 
like the present depends upon the inferences to be 
drawn from two or three facts, neither principle 
nor statute forbids the Sessions Judge from ask- 
ing the jury to state a plain concise finding on 
those facts. Where the Judges of the High Court 
differed in opinion in a case referred by a Sessions 
Judge to the High Court under s. 307 of the Crimi- 
nal Procedure Code the Court (Jardine and 
Candy, JJ.) directed that the case should be 
laid before a third Judge of the High Court, being 
of opinion that the Criminal Procedure Code 
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over-rules the provisions of cl. 86 of the Letters 
Patent, 1865. QuEEN-EaiPRiii^s v. Dada Ana. 

[I. L. R. 15 Bom. 452 

VESTING ORDER, EFFECT OF— 

See Insolvent Act, s. 7. 

[I. L. R. 15 Mad. 372 

VICE-ADMIRALTY REGULATIONS OF 
1832, APPLICATION OF— 

See JuRiSBrcTioN— A dmiralty and 

Vice-Admiralty Jurisdiction. 

[I. L. R, 17 Calc. 337 

See Letters Patent, High Court. 1865, 
CL. 15, 

[I. L. R. 17 Calc. 66 

VILLAGE COURTS. 

See Small Cause Court, Mofussil— 
Jurisdiction— General Cases. 

[I. L. R. 13 Mad. 145 

VILLAGE MCNSIF. 

See Munsif, Jurisdiction of. 

[I. L. R, 15 Mad. 131 

VOLUNTARY CONVEYANCE. 

See Insolvency — Assignments by 
Debtor. 

[I. L. R. 19 Calc. 223 
[I. L. R. 16 Mad. 499 
VOLUNTARY PAYMENT. 

--Money ymicl under protest— Bight of suit— 
ContTMt of indemnity— Contract Aci, ss. 124, 141, 
142.] The Thakor of Limdi possesses several 
taluMarl villages in the Ahmedabad District, for 
which he pays a lumpyVM?j^3^ to Government. One 
of these villages "Was Akru. Disputes arose be- 
tween the Thakor and the grassias of Akru as to 
the ownership of the village. The Thakor filed 
a suit against the grass’uis, which was ultimately 
compromised, and a consent-decree was passed in 
1883. providing {inter alia) that the Thakor should 
assign to fhegrassias a moiety of the village; that 
the grassias should hold the same free from all 
liability to pay the jama, and that the Thakor 
should alone be responsible for all Govern- 
ment demands. In accordance with this decree, 
a moiety of the village vras made over to the 
grassias The Collector demanded jamahandi for 
this moiety. The Thakor intervened, and objected 
to the demand, on the ground that he paid a 
lumpyawrt:; for the whole of his talnlia, including- 
me moiety of the village assigned to the grassias. 
Government, however, passed aresolucion, declar- 
village belonged to the 
Government had 
that the Thakor 
If he chose, pay the same on behalf of 
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the grassias; and that if it was not paid,* it 
would be recovered by attiiclnncnr, and sale of 
the grassias^ half share. The 'L'liakor thereupon 
paid the jama on behalf of tlui grassias for two 
years, and then filed a suit against Government 
to recover hack the payments lie lm,d niafle, and 
for a declaration that Govornmciit had no right 
to levy any assessment on any ])ortion of the 
village beyond the lumpy’// vn/ fixed for his lainha. 
This suit was dismissed on the prel minary ground 
that the Thalcor had no cause of acuen against 
Government, in re.spect of any of the reliefs 
sought, the Court being of opinimi that the pay- 
ments he had made t(> Govcrnmeiii ori .account of 
\Aiq grassias wore voluntary, and that he had no 
interest whatever in grassias' halt share of 
the village; — Held, reversing the decision of the 
lower Court, that the suit would Ho. Under the 
consent-decree, the Tindvor stooti in tlu^ relation 
of an insurer to the grassias from ail < xa(ttions 
of Government duCvS. d’lu! pa^yimnUs of y’eao/ he 
made on account of the yr//.v,v/t/.v were, therefore, 
not voluntary, ])ut nn'uie uiuh-r piotc-ti, and, as 
such, were recovera})lc by .^uit, Jas\aTwSin(JJi 
Fatesingji V . Secretarv of State i-or India. 

[I. L, R. 14 Bom. 299 
VOLUNTARY SETTLEMENT. 

Sec Onus Probandi - l)Ki:ns, Suits to 
Eni/orce dr sei' Aside. 

[I. L. R. 15 Bom. 549 

■WAIVER. 

See Civil PRocEDUiiK Code, s. 

[I. L. R. 12 Ail, 569 

See Estoppel— Estoppel liv Cdnduut. 

[I. L. R. 18 Calc, 341 

[I. L. U, 15 Mad. 82 

See Foreign Couirr. .luDttMux'r of. 

[I. L. H. 15 Mad. 82 

See Guardian— Duties and Powers 

OF GUARDIAxVS. 

[I. L. R. IS Calo. 99 

See Jurisdiction— Question of Juhts- 
DiCTTON— W aiver of ub.ikotion 
TO JUKISDlcrriON. 

[I. L. R. 13 Mad. 211 

See Jurisdiction- Question of Juris- 
diction — When i t m a y b e 
Eaised. 

[I. L. R. 13 Mad. 273 

See Land Acquisition Act, s IP. 

[I. L. R. 17 Bom. 299 

See Limitation Act, US77, Art. 17P— 
Order for Payment at Spect- 
FiED Date. 

[I. L. R. 12 AIL 669 

[I. L. R. 20 Calc. 74 

[I. L. R. 21 Calc. 542 
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• See Malabar Law— Mortgage. 

[I. L. R. 13 Mad. 490 

[I. L. R, 15 Mad. 480 

of covenant for title. 

See Vendor and Purchaser— Breach 
OF Covenant. 

[I. L. R. 15 Mad. 50 

See Vendor and Purchaser— Vendor, 
Rights and Liabilities op. 

[I. L. R. 13 Mad. 158 

1- — OVjeefloii (LR to absence of demand for 
lianeed rent — OJiJectioa as to loaoit of i^arties — 
Ohjectlon tafoi for frst time on ajopeal.J Where 
in a suit for rent at an enhanced rate no objection 
as to the absence of dog’al demraid for enhanced 
rent was taken : — Held, thjit the suit was properly 
tried by the Court of First Instance on the merits. 
The lower Appellate Court bavin’g- dismissed the 
suit on the j^rrouud that the mamdav was not a 
party to the suit, a point on which no issue was 
raised, altlnuigfh it had been taken in the written 
statement a- d which was not made a ground of 
appeal : — lleld.^ that the point must be considered 
to iiave been abandoned at the trial ; it was, there- 
fore, not open to the lower Appellate Court to 
dismiss the suit on that ground. Govindrav 
I vlilSHNA liAIBAGKAR r. BALU BIN MONAPA. 

[I. L. R. 16 Bom. 586 

2. ~0m.isr>o)i to tadie oljectwiitliat inMalis and 

mvvlialhas had not heen exekamjed before suit — Suit 
to rcrorer custoMnrtj d uex on account of a 

chattraon.] In a suit by the District Board in 
charge of a chattrani to recover a certain sum as 
the arrears of various merals, being customary 
dues pa,vable by the defendants for the benefit 
of the ckattraon on account of lands held by them,* 
the defendant.s raif^(3(i no objection on the ground 
that there bad bsen no exchange of ypufzlczAs* and 
mvekalhas, but among other defences they relied 
upon a plea of limitation ; —/AVrZ (1) that the 
defendants should- be considered to have admitted 
tacitly that the cTichuTige ot pottaks tind niuekalkas 
had been dispensed with. VenkatavaRAGA 
District Board of Tanjorb. 

[I. L. R. 16 Mad'. 306 

3. Decree ‘j^ayahle ly Instcclments, and in 
default execution for whole, amount to issue — De- 
fault in payment of i nstalnicnts — IVaiver by plain- 
tljf of riyht to e.xceate decree — Deceipt by plainiiff 
(\f overdue InstaJ mentx] By a couseut-decree passed 
in a mortgage suit rhe defendant was ordered to 
pay to the plaintiff the sura of Rs. 1,800 by yearly 
instalments of Rs. do payable on the 80ch April 
in each year, i ud in case of default in payment 
of any instalment the plaintiff was to be at liberty 
to execute the decree by sale of the mortgaged 
property. The defendants faile i to pay the first 
instalment, which fell due on the 80th April 18SS, 
and the p aintiff applied for execution and ob- 
tained an order for the sale of the property. In 
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order to prevent the sale the defendants on the 
13th November, 1888, paid Rs. 60 out of Courty 
and the application for execution thereupon was 
allowed to drop. The defendants subsequently 
made the following payments, viz.^ Rs. 15 
on the 5th June 1889, Rs. 25 on the 12th 
June 1889, Rs. 15 on the 1st January 1890, 
and Rs. 50 in the Nazir’s office on the 2nd 
June 1890, which was the day on which the Court 
opened after the summer vacation, which had 
begun on the 30th April 1890. On the 6th June 
1890, the plaintiff again applied for execution of 
the decree, which was granted by the Subordinate 
Judge. On appeal, the District Judge reversed 
the order, holding that the plaintiff by accepting 
the above payments had waived his right to exe- 
cute the decree. On appeal to the High Court : — 
Held that the plaintiff was entitled to execution. 
The acceptance of the payments did not prove 
a waiver. They were not accepted on account of 
the specific instalments in arrears, but on account 
of the whole decree ; and even if they were taken 
as payments of overdue instalni-mts, they could 
not by themselves prove a waiver. Balaji 
Ganesh V . Sakharam Parashram. 

[I. L. R. 17 Bom. 555 

WAJIB-UL-ARZ. 

See Collector. 

[I. L. R. 15 All. 410 

See Evidence— Civil Oases — Miscel- 
laneous Documents— Wajib-ul- 
Arz. 

[I. L. R. 15 All. 147 

See Mahomedan Law— Pre-emption — 
Profits after Sale. 

[I. L. R. 12 All. 234 

See Cases under Pre-emption, 

WAKF. 

5^6^ Oases under Mahomedan Law — 
Endowment. 

WARRANT. 

See Insolvent 'Act, s. 50. 

[I. L. R. 17 Calc. 209 

Criminal Procedure Code, ft, ^^-^Seetrek-ionrrant 

;Uag)Str ate, jurisdiction of '] 'L'be accused was 
charged with the offence of criminal misappro- 
priation of treasure belonging to a temple of 
which he was alleged to be the trustee. From 
the complaint, it appeared that somejif t^he trea- 
sure belonging to the temple had been buried 
under a flagstaff in the temple, and the Magistrate 
was of opinion that the nature of the property so 
buried had an important and material bearing on 
the case for the prosecution: — Held^ the Magis- 
trate had jurisdiction to issue a warrant to search 
for and produce such property upon information 
which he considered creuible, since there was a 
complaint before him duly affirmed as prescribed 
by the Criminal Procedure Code ; a,nd tuat it was 
not incumbent on him to wait until the evidence 
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for the prosecution should have been recorded in 
the presence of the accused. Queek-Empress v. 
Mahant op Tirupati. 

[I. L. R. 13 Mad. 18 

WARRANT-CASE. 

iSec Pardanashin Women. 


WASTE. 


[I. L. R. 21 Calc. 588 


hj mortgagee in possession. 
Mortgage— Accounts. 

fl. L. R. 15 Mad. 290 


WATER, RIGHTS CONCERNING. 

See Injunction — Special Cases — 
Obstruction to Rights of Pro- 
perty. 

[I. L. R. 16 Bom. 533 


Prescription-Easements— Rights 
Concerning Water. 

[I. L. R. 15 Mad. 286 
[I. L. R. 14 Bom. 452 
See Right to use of Water. 

[I, L. R. 16 Mad. 333 

WHIPPING. 

— WMpioing Aet, VI of 1864, 5 . 2~-Whippi}?e/ in 
lieu of line or other pimislvnient under the Penal 
Code (Act XL V of 1 860, j When an accused person 
is sentenced to whipping: under s. 2 of the Whip, 
ping Act (VI of 1864). the punishment of fine or 
imprisonmenc or both cannot be legally inflicted 
under the Penal Code in addition to the whippino- 
The word ‘‘ punishment ” in s. 2 of the Act means 
the totd of punishments' *awardable under' the 
Penal Code. Queen-Empress r . Dagabu. 

[I. L. R. 16 Bom. 357 
WHIPPING ACT (VI OF 1864). 

See Whipping. 

[I, L. R. 16 Bom. 357 

WIODW;' ’ 

See Cases under Hindu Law— Widow. 

WIFE. 

See Hindu Law— Maintenance —Right 
to Maintenance— Wipe. 

[I. L. R. 19 Calc. 84 
See Husband and Wife. 

[I. L. R. 16 Bom. 630 

See Lunatic. 

[I. L. R. 15 All. 29 

^ee Maintenance. Order of Criminal 
Court as to. 

[I. L. R. 13 Mad. 17 
[I. L. R. 16 Bom. 269 
[I. L. R. 13 All. 348 
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See Will — Construction. 

[I. L. R. 13 Mad. 379 
, Relinquishment of. 


See Bigamy. 


WILL. 

1 . Execution 

2. Atte.station ... 

3. Validity 

4. Revocation ... 

5. Construction 

See Guardian 


[I. L. R. 19 Calc. 627 

Col, 
... 1137 
... 1138 
.. 11.38 
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... 1130 

Appointment. 

[I. L. R. 17 Bom. 560 


See Cases undek: Hindu Law— Will. 
See. Limitation Act, 1877, s. 10. 

[I. L. R. 15 Mad. 380 
[I. L. R.l Mad. 366 
Sec Mahomedan Law— Lniiow.ment. 

[I.L. R. 17 Bom. 1 


See Malabar Lam^— Will. 

[I. L, R. 14 Mad. 495 
See Cases under Probate. 
Construction of— 

See Limitation Act, 1877, s. 10. 

[I, L. R. 14 Bom. 476 
•, Construction of, suit for— 

See Limitation Act, 1877, Art. 120. 

11 . L. R. 20 Calc. 906 
Decision as to construction of— 

Sec Res Judicata — Hstoppel by Judg- 

AIENT. 

ri:L. R. 20 Calc. 8S8 


Decision as to genuineness of— 

LSthf Res Judicata— Estoppel liY Judg- 
ment. 

[I. L. R. 16 Mad, 380 
[I. L. R. 20 Calc. 906 

-, Effect of— 

See Deed— Construction. 

[ 1 . L. R. 20 Calc. 373 

Proof of— 

See Probate— Proof of Will. 

[I. L. R. 19 Calc. 65 
[L. R. 18 I. A, 132 
Question of validity of — 

See g'ertipicate of Administration— 
Procedure. 


[I. L, R. 16 Bom. 712 
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WILL — coiitln v.cd, 

^ (!) EXECUTION. 

!• — W<int of proof of diie execution and of 
kyiowlcdgr hy tesyfatvix of conteyiU of 
AVhere the defendant claimed the property in 
dispute under the will of a Hindu widow, but 
kept back the evidence which would have clearly- 
established that the mark purporting- to be made 
by the widow, was really made by her or at her 
desire, and that at the time of the execution the 
nature and contents of the document were well 
known to her, the Court refused to act upon it. 
Harilal r. Praxvalavdas Parbhudas. 

[I. L. R. 16 Bom. 229 

2. — Prohate and Adniinhtration Act ( V of 1S81 ), 

50 — Eridenxe to the execution of a lolll hy a 

pci'fion near dunith.'] On a question of fact, raised 
in 1887, whether a7i alleged testator had or had 
not been able to duly execute his will, as he was 
said to have done during his last illness, the judg- 
ment of the District Court in the affirmative was 
restored. The judgment of the High Court which 
would have revoked the probate granted in 1882, 
was reversed, upon the consideration of conflict- 
ing evidence as to the mental capacity of the 
testator, and as to the genuineness of his signa- 
ture. Romes H Chunder Mukerji r. Rajani 
Kant Mukerji 

[I. L. R. 21 Calc. 1 

3. — Proof of dux execution of luill where the men- 
tal capae/ty of testator is in dispute — BnUes for 
decision of such cases — Presimption — Duty of Ap- 
pel /ate Court in deciding on evidence of loU nesses,] 
In all cases in which the evidence is conflicting, 
it is the duty of a Court of Appeal to have great 
regard to the opinion formed by the Judge in 
wffioae presence the witnesses.’gave their evidence; - 
as to the degree of credit to be given to it ; and 
probably the advantage of hearing the witnes.ses 
give their evidence is of special value where there 
is conflict between them as to the mental capacity 
of a person whose conduct they have observed, 
and whose state of mind they depose to : for the 
original Court has not merely the better oppor- 
tunity of judging of the truthfulness of the evi- 
dence from the manner in which it is given, but 
also of judging how far the witnesses possess those 
qualities on which depends much of the value of 
evidence given in good faith, viz., power of obser- 
vation, power of judgment, accuracy of expression, 
and general intelligence, which are of special im- 
portance in cases where the execution of a will is 
disputed on the ground that at the time the will 
was alleged to have been made, the mental capa- 
city of the testator was such that it was doubtful 
whether the will could have been duly executed.” 
•‘Due execution” of a will implies not only that the 
testator was iu such a state of mind as to be able 
to authorize, and to know he was authorizing, the 
execution of a document as his will, but also that 
he knew and approved of the contents of the in- 
strument ; and in such cases of disputed execution 
the Judge should cou.sider and express an opinion 
upon both these questions. In ordinary cases 
execution of a will by a competent testator raises 


Wllfh— continue d. 

(1 ) execution- 6’ oneliidecL, 

the presumption (sufficient, if nothing appears to 
the contrary, to establish) that he knew and 
approved of the contents of the will. Also under 
ordinary circumstances the competency of a tes- 
tator will be presumed if nothing appears to rebut 
the ordinary presumption : ordinarily, therefore, 
proof of execution of the will is enough. But 
where the mental capacity of the testator is chal- 
lenged by evidence, which shows that it is, to say 
the least, very doubtful whether his state of mind 
was such that he could have “ duly executed ” the 
will as he is alleged to have done, the Court 
ought to find whether upon the evidence the tes- 
tator was of sound disposing mind and did know 
and approve of the contents of the will. Where 
this had not been dione, the Appellate Court after 
considering the whole evidence held, contrary 
to the decision of the lower Court, that the will 
was not proved and refused probate. Woomesh 
Chunder Biswas v. Rashmohini Dassi. 

[I. L. R. 21 Calc. 279 

(2) ATTESTATION. 

4. — Succession Act (X of 1865), s. 60, cl, 3— 
Initials of ‘Witness.] Semhle : — If the attesting 
witnesses affix their initials at the time of wit- 
nessing the execution of a will, it is a sufficient 
compliance with the terms of s. 50 of the Suc- 
cession Act. Aaimayee V. Yalumalai. 

[I. L. R. 15 Mad. 261 

(3) VALIDITY OP WILL. 

5. — Blanli spaces left in hody of will — Altera- 
tions and erasures in will — Presumption — Pencil 
writing suhseguent to the execution of the will — 

■'Intention of testatori] The circumstance that 
blank spaces are left in the body of a will, is no 
objection to its being a valid will. If a will con- 
tains alterations and erasures, the presumption 
will be that they were mad-e afteir the will was 
executed ; and, if there is no evidence rebutting 
that presumption, they will form no part of the 
will. The lower Court having declined to grant 
probate of a will (which it held to be proved), on 
the ground that it was an incomplete will, being 
of opinion that the blanks, alterations and can- 
cellations in the will showed that the deceased 
intended it to be a draft, and not the final expres- 
sion of his wishes : — Held, that the will being one 
which did not require to be signed by the testator, 
probate should be granted to include a pencil ad- 
dition proved to have been made by an atcesting 
witness at the desire of the testator, but excluding 
all other additions, erasures or cancellations. 
Pandurang Haei Vaidya V. Vishnu Vinayak 
Kane. 

[I. L. R. 16 Bom. 652 

0 , — Will in excess of power of Hindu widoiv.'] 
A Hindu widow made a will disposing of property, 
of which under an award she had only the use 
during her life, and to which the plaintiff, her son, 
was entitled after her death. Wliile she was still 
living the plaintiff filed this suit, praying that the 



( 1139 ) 


DIGEST OF CASES 


( 1140 ) 


'Wl'hJj'—Goniimiecl. 


WllSh—contin'iiecl. 


(3) VALIDITY OF WILL — conchided. 


(5) CONSTRUCTION— 


will might be declared invalid. The defendants 
were the testatrix and those who took under the 
will. While the suit was pending, the testatrix 
died: — Weld^tho^t the will should be declared to 
he invalid so far as it operated to defeat the 
award. Maganlal Purushottam v. Govind- 

LAL NAGINDAS. 

[I. L. R. 15 Bom. 697 


(4) REVOCATION. 

7. — Evidence as to revocation of a lolll — Onus 
of p' oof of revocation of ■will.'] A will, duly exe- 
cuted, is not to be treated as revoked, either wholly 
or in part, by a will which is not forthcoming, 
unless it is proved by clear and satisfactory evi- 
dence that the will contained either words of 
revocation or dispositions so inconsistent with 
those of the earlier will that the two cannot stand 
together. It is not enough to show that the will 
which is not forthcoming differed from the earlier 
one, if it cannot be shown in what the difference 
consisted. It is also settled' that the burden of 
proof lies upon him who challenges the existing 
will. These propositions are of general applica- 
tion. Mirza V, Umda Khanam. Mirza v. Gun- 
KA KHAKAM. 

[I. L. R. 19 Gale. 444 
[L. R. 19 I. A. 83 


(5) CONSTRUCTION. 

S. — Zegacy whether to he paid out of particular 
fund or out of general assets — Demonstrative 
legacy.] Payment of legacies, or gifts of stipends, 
having been refused by the representatives of 
the testatrix, on the ground that she had no 
power to dispose of the fund out of which the 
will muvst be construed to direct their payment : — 
Eeld^ on a consideration of the whole will, that 
the words of the gift were wide enough to charge 
them upon the whole, of her moveable estate ; 
also, that if the words of the will were to be 
taken in a more restricted sense, the gift of the 
stipends must be regarded as a demonstrative 
legacy, and in that view they would be payable 
out of the general estate, on failure of the par- 
ticular fund pointed out, Mirza v. Umda Kha- 
HAM. Mirza v. Gitxna Khanam. 

[I. L. R. 19 OalG. 444 
[L. R. 19 I. A. 83 


^.—Alsolutegift—Bepngnani gift over—Inde^ 
jinite^iess of gift — Regmtedioife — Marriage^ proof 
of,] On the construction of a will which was as 
follows: — ‘‘I hereby declare ail former wills can- 
celled. I desire that my wife should obtain pos- 
session of all my property and enjoy the benefit 
of all moneys that may accrue until her death, 
when I wish that whatever may remain shall be 
used for the education of the children of the 
^rasian and Anglo-Indian community. I desire 
administered by the Official 
of Madras” ■.—Held, (1) that the reputed 
under the will without strict 
gm^riage, no fraud being imputed to 


her in the matter of the marriage ; (2) that the 
gift to the wife was absolute and tlie gift over 
bad for repugnancy, AdmIxYISTkator. General 
OF Madras v. White. 

[ I. L. R. 13 Mad. 379 

10. — Perpetuities pule against — Suprrstitiou.suses 
— Trust for onasses — E.veeutor^ a.ssent of — Vesting 
of l)e<iuest.] . An Armenian died in Madras in 
1836, leaving a will wffieueby she appointed exe- 
cutors and bequeathed a certain sum *■ that the 
income thereof be given for perpetual masses for 
the benefit of my soul and for tlio, in pur- 

gatory,” and she also bequoatlied, inter alia, 
Rs, 42,000 to her grand-daughter for life, and 
provided that in the event of her marrying and 
having children she could bequeatli to them the 
said Rs. 42,000, but in the ovent of her dyin<>- 
without isme. Rs. 14,0()() out of tlic said Rs. 12, 000, 
should be subtracted and give.ji to her }msl>and, 
and the remain itig Rs. 28,()oO should be ad(ie(l to 
the first-raGiitioued bequest, and the income there- 
of be similarly given for masses, I’lie executor 
with probat.e gave effect to the ff rst-mentioned 
legacy. By a settlement mailo in contemplation 
of the marriage of the grand-dauglRcr, the sub- 
ject of tlie second legacy was settled as provided 
in the will except as to the Rs. IffOOi), as to which 
it wms declared that in the event of there being 
no issue of the marriage, and of the wife surviving 
the husband and dying without marrying again^, 
it should be divided between the residuary lega- 
tees of the testatrix The liusband was a party 
to the settlement, as also was tlm executor 
of the testatrix who was one of tlio trusLics 
of the settlement. The marriage having taken 
place, ^ a suit was brought by tlm hushan<l 
and wife against the trustees, and a decre.c was 
passed under which the trastec.s w'cre rolievt-d of 
their office, and the trust funds ])aid into Court 
with the direction that interest accruing thoi'con 
be paid to the wife until further order. The hus- 
band died without i.ssue, and subsf;({utintly in hSlHj 
the wife died not having re-married. The Admi- 
nistratoi^General of Madras took out letter.s of 
administration to administer the e.state left uii- 
administered of the testatrix, and the Rs. 42,000 
above referred to were paid over to him .//W//, 
by Shephard, J., that the sum of Rs. M,000 by 
reason of the settlement, but nob otherwise, fell 
into the residue of the estate of the t estatrix, 
Eeld. by Collins, C.J., and Handley, J., affirm- 
ing Shephard, J (l) that tho sum of Rs. 28,000 
formed unadministered assets of the estate of the 
testatrix ; (2) that the bequest for masses was 
void as infringing the rule against perpetuibiea. 

CoLGAN V. Administrator-General of Madras. • 

[I. L. R. 15 Mad. 424 

ll.— Succession Act (X of 1$6.6), .v.v. 68, 106, 1,60-— 
Trust fund to he called after te,stator\^ name —Per- 
petuities, rule against — Creation of fiend, and 
dispositions exce'pt directions for maldng it a. gier- 
petuity, held valid — ‘ Personal deslgnataif heguest 
to persons as— Vesting of legacy, time of— Income 
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WILL — continued. 

o (5) CONSTRUCTION— 
of 'fund, f/ift of — To nancy -hi- common — Joint ten- 
ancy — Admin cement out of minor Icyatee-n^ shave for 
his benefit, yjoieer of — Vested interest, liable to be 
divested by condition subsequent — Precatory trust, 
cx2>ression of wish field 7iot to create— Patent deji- 
cieney as to objects of bequest — Failure of legacy - 
Charitable ‘Uses, void bequest tot] Where by his will 
a testator directed the establishment in the Bank 
of flladras by the executor and trustee of the will, 
of a fund to be called after the testator’s name, the 
“ Garratt Trust Fund,” and directed “ that such 
trust fund shall never be removed from deposit in 
the said Bank of Madras at Madras so longf as that 
Bank shall exist,” and •* that * The Garratt Trust 
Fund ’ shall be a continuiii<>f fund to all time ” and 
that tlie interest therefrom should be enjoyed by 
certain loLUiteos and •' the same shall be inherited 
by any child or children of them hereafter from 
time to time and from one generation to another 
in accordance witli all legal rights”: — Held, that 
there was nothing illegal about the creation of 
this fund, except the direction that the securities 
representing it should never be received from 
deposit in the Bank of IMadras. which, as an 
attempt to create a fund in perpetuity, was invalid ; 
bub that this did not prevent the intention of the 
testator bo create and endow the fund from being 
carried out, and tliat the legatees book an absolute 
interest. The testator bequeathed “ to my grand- 
children by my said late daughter E lb, also to 
my grandson F W M and to his step-brother 6r W 
J/” in equal shares a certain fund. Held, that 
this was a bequest to the testator’s grandchildren 
by his late daughter E W nob as a class, bub to 
them indivifluaiiy as personce designato). Held, 
also, that, under the terms of the will, the testator’s 
said grandchildren by the late E W, and F W H 
ami Cr IF hi took vested interests in their respec- 
tive shares in the said fund from the death of the 
testator; that the gift to them of ‘Mhe benefit, 
interest and profit” of the fund was a gift of the 
corpus of the fund by virtue of s. 15i) of the 
Indian Succession Act ; that they took as tenants- 
iH’Commou, nt>b as joint tenants ; and that under 
a power given to the executor to make disburse- 
ments from the s;iid fund for certain purposes for 
the benefit of F W M in connection with his going 
to and returning from Ihigland the executor wa- 
not authorized to apply, towards those purposes, 
more than F IFJ/tv one-ninth share in the said fund, 
as it was nob the intention of the testator to give 
F W M a benefit out of that fund over and above 
that share, and that the executor, in making dis- 
bursements for the purposes specified, was only 
empowered to trench upon the principal of that 
share if the income, as applied under the power of 
disbursement for F IF hfs support and mainten- 
ance in England, were not siifficienb, Held, also, 
that under the terms of the devise in the third and 
fourth clauses of the will of a certain house and 
premises to F W M, the devisee took on the testa- 
tor’s death a vested interest in that property, 
liable to be diveste<l in the event of his dying 
niader the age of twenty-one years. Held, also, 
that under the terms of the devise in the fifth and 
sixth clauses of the will of a certain house and 


WILL — continued. 

(5) CONSTRUCTION -- continued. 
premises and furniture to the children of the 
testator’s late daughter E TU (who was dead at 
the date of the will;, there was an absolute gift 
to the children of E IF of the testator’s whole 
interest in that property, and that such gift was 
not controlled by the directions in the latter part 
of the fifth clause that the house should not be 
sold until the youngest grandchild attained the 
age of eighteen years, which must be regarded 
merely as an expression of the wish of the 
testator and not as a precatory trust, and was of 
no legal effect ; and that the children of E IF 
who were living at the tesbato ’s death did not 
take as joint tenants, but XiCidY 'personoi desig- 
natoo, each an equal share in the property, which 
vested in them on the death of the tescator, 
and therefore the share of one of them, E 6- IF, 
who had survived the testator, but died subse- 
quently, having- vested in E G IV, passed to E G 
TI’5 representative, the ninth defendant. In the 
sixteenth clause of the will the testator directed 
his executor and trustee out of a certain sum of 
Rs. 500 to ‘‘disburse various petty pensions to 
some poor people who have been mentioned to 
him ” (the executor and trustee) “ by me.” Held, 
that there was a deficiency on the face of the 
will as to the objects of this bequest, and by 
s. 68 of the Indian Succession Act no extrinsic 
evidence could be admitted as to the intention 
of the testator, and that this legacy therefore 
failed and fell into the undisposed of residue. 
Hdsl, also, that the bequest in the seventeenth 
clause of the will of Rs. 10.000 to the support 
of the testator’s Temperance and Heading Rooms 
for European pensioners and the Poor Widows’ 
Quarters attached thereto, being a bequest to 
charitable uses, was void under s. 105 of the 
Indian Succes.sion Act, as the testator had nearer 
relatives than nephews, and the will was executed 
less than twelve months before bis death. AD- 
ministrcVtor-Genei^al of Madras v. Money. 

[I. L. R. 15 Mad. 448 

12 . — Joint tenancy-inf ee — Life estate— Intention 
of testator — Restricted enjoyment, direction as to.] 
A testator devised his estate, should his wife re- 
main his widow, for the general benefit of his 
wife and her child then living, and any other 
children to be born to him of his said wife before 
or after his death. He also provided that should 
his wdfe remain his widow, she should have a full 
life - interest in the estate, and should nob be 
annoyed with any vexation about shares during 
her lifetime, but that after her death her children 
and their descendants should takey^e?' stirpes; and 
in the event of his wife not remaining his widow 
and her child or children being living, then the 
estate should go for the general benefin of his 
children in equal shares when of the age allowed 
by law. And in the event of his said wife contract- 
ing a second marriage, and his children dying 
before marriage and without children and under 
age, his wife should take half of his estate and 
the testator’s brother the other half, and in the 
event of the brother dying without chiloren, the 
testator’s wife should take the whole estate. The. 
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(5) CONSTRIJGTION— 

testator’s wife remained his widow until her death, 
her children havinsr all predeceased her without 
being- married: — Hdd. that the inteution of the 
testator by the first devise was to give an absolute 
estate to his wife and children jointly, aud that 
the remaining clauses of the will W'u-e merely in- 
tended to restrict the mode in which they were to 
enjoy the gift. Haliburton r. Administrator- 
General OF Bengal. 

[I, L. R. 21 Calc. 488 

13. — Duresf! — TPorfeltu.re — Condition of resi- 
denee,'] A testator by his will directed that if 
any of the female mombers of his family, either 
from misunderstanding or from a'ly other cause, 
should live in any other than a holy place for 
more than three months, except for the cause of 
-pilgrimage, they should forfeit their rights under 
the will. The plaintiff, a widowed daughter in- 
law of the testator. ar:d a minor, was removed 
from his house by her imiternal relations aud 
' brother with the aid of the Police, aud resided for 
more than three mouths with her mother : - Held, 
that under the circumstances the pi aintiff’s absence 
did not work a forfeiture. Glni'eving v. Hlllwn, 

-7 H. L. Gas. 707, referred to. Tin Co'uri Dassee 
■^ r. Krishna Bhabini. 

[I. L. R. 20 Gale. 15 
WITHDRAWAL OF APPEAL. 

See Execution op Decree — Applica- 
tion FOR Execution and Power 
OP Gourt. 

[I. L. R. 16 Bom. 370 

WITHDRAWAL OF APPLICATION FOR 
, EXECUTION. 

See Execution op Decree— Applica- 
tion FOR Execution and Power 
OP Court. 

■ ■ [I. L. R. 12 All. 179, 392 

[I. L. R. 18 Calc. 462, 516, 635 
_ - - - [I‘ Li* R 15 Mad. 240 

WITHDRAWAL OF CRIMINAL CASE. 

See Magistrate, Jurisdiction op — 
Withdrawal op Cases. 

[I. L. R. 14 Mad. 399 
[I. L. R. 15 Mad. 94 

WITHDRAWAL OF SUIT. 

See Res Judicata — Relief not 
Granted. 

[I. L. R. 21 Calc, 265 
j Order allowing*— 

See Appeal— Decrees. 

[I. L. R. 18 Calc. 322 
[I. L. R. 15 All. 169 

See Superintendence of High Court 
— Civil Procedure Code, s. 622. 

[I. L. R. 15 AIL 169 


WITHDRAWAL OF SUIT-^an^/Z/^^/fv/. 

1. — Qirll Proeeduve Gode, 1S82, s. — Aoiooo 
not seveed on, defendant — Salt for daniager — Giril 
Procedure. Gode {Act XIV of 1882), .v.v. JT, 477, 41)1 
— Arrcfit of defendant before J udg i/i cut, under r. 477 
of Giril Procedure Goile {Atd XIV of 18S2) — 
Suhseguent application by yVointijf in/der s. J73 of 
Civil Procedure Code {Act XI Wf ISS2) for leare 
to loltlulram nnit — P./gbt of difendant to appear 
at hearing although ru mm our nut ui'cred uj/on him, 
— Gompensationfor arrert Rule of Court Xo. (U — 
Practice — Procedure.'] The plaintiff suc>l the 
<lefendaut in Bombay for damages for breach of 
contract. The suit was filed on the i:>th May 
1890. The summons was not served on the de- 
fendant, but on the Kith l^Iay tlie plaintiff's agent 
procured hia arrest before judgment. On that 
day he was brought before a Judge of the High 
Court, and was at once discharged. When the 
case subsequently came on for hearing, the ]>lain- 
tiff applied, under s. 873 of the Civil Procedure 
Code (Act XIV of 1882). for leave to withdr.-iw the 
suit, with liberty to file a fresh suit on the same 
cause of action. The deferidaut’s Counsel object- 
ed, aud claimed either that the plaintiff should 
continue his suit to a hearing, or that the suiit 
should be dismissed with costs, and that com- 
pensation for his arrest should be awaoleil to the 
defendant under s. 491 of the Civil Procedure 
Code. The plaintiff contended that, inasmuch as 
the summons had not been served on him, the 
defendant was not entitled to appear, and that 
no compensation could be awarded to him : — 

(1) that inasmuch as the plaintiff had by '^ legal 
process brought the defendant before the Gourt, 
the defendant had the right to appear at the 
hearing of the case, although no summons had 
been served upon him, and that he was entitled 
to object to the suit being dismissed under Rule 
of Court No. 64 ; (2) that under the oiroumatanees 
the defendant was entitled to compensation for 
his arrest under s. 491 of the Gode of Civil Pro- 
cedure; (3) that the plain tiS might withdraw the 
suit under a. 373 of the Civil Procedure Code with 
liberty to bring a fresh suit on payment of the 
costs incurred by the defendant in uhe pre=ient suit. 
Syed Alt (Sultan df Zanzibar) v. Adie. 

I . [I. L. R=. 160 


2. — Giril Procedure Code {Act XIV of 1882) 
s. Xlo—JnstituHon of fresh suit.] Where A insfci’ 
tuted a suit to establish his right to sell certain 
property in satisfaction of a decree a<minst P 
but withdrew the suit without havin^°obtoiriAr 7 
leave to bring a fresh suit, and subseauenf-W 
instituted another suit to establish his ri^-hr f 
sell the same property in satisfaction of annfh!? 
decree against B ^-^Held. that the second suh 1 « 
not barred by the provisions of s. 373 of tho 

of Civil Procedure, Kamini Kant Rqy J ^ ® 
Nath Chuckerbutty. -^^am 

[I. L. R. 21 Calc. 265 

3. — O'/ I'll Procedure Gode ( Act XJFa/ 1882\ 
^Withdrawal of suit without permis^jnyy 
fresh suit- Application of s. 37B of TsVctl 
cedure Gode, to suits in Revenue Courts-^ a + 
1859.] Section 373 of the Civil P.ocedulf^^^ 
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WITHDRAWAL OF concluded, 

(ActfcXIV of 1882) does not apply to suits before 
the lie veil lie authorities uuder Act X of 1859, 
that Act being' a complete Code iu itself. Radha 
Madhub Santra V. Lukhi Narain Roy Chow- 

DHRY. 

[I. L. R. 21 Calc. 428 
Mokunda Bullavkar i\ Bhooaean 


Chunder Das. 

[I. L. R. 21 Calc. 514 

WITNESS. " GoL 

1. Civil Cases ... ... ... 1146 

(^I) Persons competent or other- 
wise to be Witnesses ... 1146 

{h) Summoning and Attendance 

of Witnesses ... .. 1146 

2. Criminal Cases ... ... 1147 

(i/) Persons competent or other- 
wise to be Witnesses ... 1147 

{h) Examination of Witnes.^es ... 1147 


Sec Commission— Civil Cases. 

[I. L, R. 15 Bom. 209 

See Possession, Order of Criminal 
Court as to— Evidence, Mode 
OF Taking, Witnesses, &c. 

[I. L. R. 21 Calc. 29 

, Compelling to answer. 

See Evidence Act, s. 132. 

[I. L. R. 21 Calc. 392 

Competency of— 

See Land Acquisition Act, 1870, s. 19. 

[1. L. R. 17 Bom. 299 

See Oaths Act, s. 13, 

[I. L. R. 16 Bom. 359 
[I. L, R. 16 Mad. 105 

, Deposition of— 

See Evidence -Criminal Cases— De- 
positions, 

[I. L. R. 18 Calc. 129 
[I. L. R. 21 Calc, 392 
[I. L. R. 15 Mad. 63 

See Limitation Act, 1877, s, 19. 

[I. L. R. 16 Mad. 220 

Examination of — 

See Criminal Procedure Code, s. 540 

[I. L. R. 14 All. 242 

See Evidence Act, s. 132. 

[I. L. R. 21 Calc. 392 

Impeacliing credit of— 

• See Evidence Act, s. 155. 

[I. L. R. 17 Calc. 344 


WIT N E S S — ci; f 
not producing document. 

Sec Contempt of Court— Penal Code,- 
s. 175. 

[I. L. R 13 Mad. 24 

, Privilege of— 

See Defamation. 

[I. L. R, 16 Mad. 235 
[I. L. R. 17 Bom. 127, 573 

See Libel, 

[I. L. R. 14 Bom. 97 

to will. 

See Will— Attestation. 

[I. L. R. 15 Mad. 261 

(1) CIVIL CASES. 

Persons Competent or Otherwise to be 
Witnesses. 

1. ~ j\f amlatdcir 'under land acquisition 20 '>' 0 oeed- 
ings acting as assessor and ivitness.} On a reference 
to the Collector under the Land Acquisition Act 
the mamlatdar acted as an assessor appointed by 
the Collector, and was also examined as a witness 
as to the value of the land. But no objection 
was taken to his acting as an assessor. The 
District Judge eventually upheld the Collector’s 
award. On an application under s. 622 of the 
Civil Procedure Code (Act XIV of 1S82) : — Beld^ 
that a person who is appointed an assessor under 
s. 19 of the Land Acquisiton Act (X of 1870) per- 
forms ^t^^^^i-judioial functions, and is, therefore, 
incompeteut to testify as a witness in the same 
proceedings. Swamirao v. Collector of 
Dharwar. 

[I.L. R. 17 Bom. 299 

(J) Summoning And attendance of Witnesses. 

2. — Cloll Procedure Gode^ s. Under 

s. 159 of the Civil Procedure Code (Act XIV of 
1882), a party to a suit is entitled, as of right, to 
obtain summonses for his witnesses any time 
before the day fixed for the disposal of the suit.. 
Bai Kali v. Alarakh Pirbhai. 

[I. L. R. 15 Bom. 86 

3. — Adjournment for attendance of loitnesses — 
Givil Procedure Gode {Act XIV of 1882), s. 156 — 
Discretion, exercise of — Witiiesses, attendance of— 
Power of High Gourt on second a^pxoeal.'] On the 
day fixed for the hearing of a suit, the defendant 
applied for process against certain of his witness- 
es who had been summoned, but who had failed to 
attend, asking for an adjournment to obtain their 
attendance. This application was refused and the 
case was proceeded with. The plaintiffs’ evidence 
was recorded and that of one of the defendants ; 
the defendants being unable to produce further 
evidence, the Court recorded that the case was 
closed and that judgment would be delivered on 
the following day, the 31st December. On the day 
following the defendants produced certain witness- 
es and asked that they might be examined. This 
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WITNESS— continued, 

(1) CIVIL 

(Z?) Summoning and Attendance of Witnesses 
— concluded. 

application was rejected, and judgment was subse- 
quently delivered in favor of the plaintiffs: — 
Held, ft'T Petheram, O.J.— That the omission to 
examine the defendants’ witnesses on the 31st 
December was a substantial error in procedure, 
and that the Munsif bad therefore exercised bis 
discretion wrongfully. dPer Ghose, J. — That al- 
though there was some doubt whether the Court 
on second appeal could interfere iu a point of dis- 
cretion, yet this doubt was not strong enough to 
justify an expression of opinion contrary to that 
arrived at by the Chief Justice Moni Lx\l 
Bandopadhya v. Khiroda Dasi. 

[I. L. R. 20 OalG. 740 

See Taylor r. Sarat Chunder Roy 
Chowdhry. 

[I. L. R. 20 OalG. 745 note 


WITNESS — continued, 

(2) CRIMINAL Ck^EB-^eonfinued, • 

{ h ) Examination of Witnesses— 

High Court in the exercise of its original criminal 
jurisdiction it ia not the duty either of the }>roKe- 
cation or of the Court to examiuo any witness 
merely because he was examined as a witnens for 
the Crown before the Committing Magistrate, if 
the prooecution is of opinion that no relianoo can 
be placed on such witness’ testimony. All that the 
prosecution is bound to do is to have the witness- 
es who were examined before the Committiug 
Magistrate present at the trial so us to give the 
Court or Counsel for the defence, as the case may 
be, an opportunity of examining them, t/ir Dhit- 
tev of the petition of Dlnnino KitzJ, I. L. It S Calc. 
121 Empress of India v. Kadi p rose nno I, 

L. R, 1-1 Calc. 245, approve 1; Empress v. Erish 
Ghunder Talukdar, I. L. It. 5 Calc, (514; ami ijnerit 
v. Islutn Dutt, 0 B. L. R. Ap, 88: 15 W. It. (Jr. 31, 
dissented from. Qcjeen-E.mpress v. Stanton. 

[I. L. R. 14 All. 521 


(2) CRIMINAL CASES. 

(a) Persons Competent or Otherwise to be 
Witnesses. 

4. — Ecidence Act {2 of 1872), s. 1 18 — Evidence of 
a loltness illegally pardoned hy the Police — Mean- 
ing of "accused” ins. 342 of the Gocle of Criminal 
Procedure {Act X of 1882).] During the course 
of a Police investigation into a case of house- 
breaking and theft, several persons were arrested, 
one of whom, named H, made certain disclo- 
sures to the Police, and pointed out several houses 
which had been broken into by his accomplices. 
Thereupon the Police discharged him, and made 
him a v/itness. At the trial be give evidence 
against his accomplices, who were all convicted: — 
Held, that the evidence of II was admissible 
under s. 118 of the Evidence Act, though he had 
been illegally discharged by the Police. Held, 
also, that by the word “acemsed” in s. 342 of the 
Code of Criminal Procedure (Act X of 1882) is 
meant a person over whom the Magistrate or 
■other Court is exercising jurisdiction. Qdeen- 
Empress Mona Puna, 

[I. L. R. 16 Bom. 661 

(&) Examination of Witnesses. 

5. — Witness for Grown tendered at Sessions trial 
who 7had not heen examined by Gommitting Magis- 
At;^-&;d.ah.bq£o^ Court or the 

Court of , 0 ^^ of 

right that ahy ^fhess who 'hf 4 
the Committing Magfetrate " 

ment, or, under s. 219 of the CohO'’ 
be called and examineicL The Court | 

and examine such a witness if it oohslciert3^ | 
necessary in the interests of justice. ^ Qubbn-^ I 
Empress r>. Hayfibld, ‘ 1 

[I. L. R.14 A1L2IS 

Q^^Witness for Grown ‘‘ not called ’’ at Sessiom 
trial though examined before the Gommitting Magis- 

%^ate Enty of the prosecution loith regard to the 

production of sxioli toitneseJ\ At a trial before the 


7. — Ohllgntlon of Court of Sessions to examine 
all 'wlt nesses .sent up by the Gommittbiy Mayistrate.'] 
It is the duty of a Sessions Court to examine all 
the witnesses sent up by the Committing Magis- 
trate. I hat Court is uot justified iu rejecting 
any of the witnesses so sent up unless it has good 
reason to believe that such witness came into the 
Court-house', with a predetermined intention of 
giving false evidence. Queen-Empress v. Ban- 
khan di. 

[I.L. R. 15 All. 6 

8. — Witnesses xinder examination —TJi reatenlng 
of witxiesses by Court '] It is illegal on the part 
of a Court to threaten witnesses with the penal- 
ties of the law unless they are evidently giving 
wilfully false evidence or persistently refusing to 
give evidence of facts which must be within 
their knowledge. Queen-Empress v. IIargobind 
Singh, 

[I. L. R, 14 All. 242 

9. — Cross-examination — Recalling witnesses for 
further Gross-examination after charge — Criminal 
Proeedure Code (Act X of 1882,) $. 257.] There 
is under s. 257 of the Criminal Procedure Code no 
absolute right of cross-examination which would 
enable the accused to recall aud cross-examine 
the witnseses for the prosecution, no matter how 
completely aud fully they have already been cross- 

, examined. Where the witnesses for the prosecu- 
cross-rexamined and a charge 

i.l, . -S. i.. , 



for the ; to ; be 

cross-exambi^ 




^ _ Witnesses 
the Magistrate 


wae of opinion -thhh dho al^ication wa^ 
with the lutientidu and for the purpose of 
or delay or for defeating the ends of justice h^ 
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DIGEST OF OASES. 


WITNESS — co)iG hide cl . 

• (2) CRIMINAL CASES — conoluded, 

/ ( 1 ) EsAMIiNTATION op WiTxNrRSSES— 

was right in refusing the application. It lies upon 
the party who thinks himself aggrieved to show 
that the ends of justice have been in some way 
frustrated in consequence of the refusal to reoail 
the witnesses. It is necessary to be very careful 
that persons on their trial should not be preju- 
diced ; but it is also necessary, on the other hand, 
to see that proceedings in the Criminal Courts are 
not hampered in a needlessly carping and litigious 
spirit, losing sight of the main purpose of those 
proceedings, and giving over-attention to matter of 
mere form. Nilsanta Singh v. Q^een-Empress. 

[I, L. H. 20 Calc. 469 

10. — Ci'LK^s-e.Pdinmatiofi — Rir/Jit of oo-accnsed to 
0 i'os^-cxiioilue lOitdf-Ss ocillecl hy another co^acc ucied 
for (Itfence where their cases are adx'erse—EcU 
dence Act (I of 1872), s, 137.] One accused 
person may cross-examine a wit.ness called by 
another co-accused for his defence* when the cas-. 
of the second accused is adverse to that of the 
■first. Ram Chand Chatterjee r. Hanip Sheikh. 

[I. L. R. 21 Oalc. 401 

WRITTEN STATEMENT. 

See Admission. 

[I. L. R. 14 Bom. 516 

Sec Set-off. 

[I. L. R, 15 Mad. 29 

, Denial of title in. 

See Landlord and Tenant— Forfei- 
ture— Denial OF Title. 

[I. L. R. 15 Mad. 123 

— Inconsistent yyleas — Plea allowed on appeal in- 
consistent 10 it h written statement, 1 A Hindu wrote 
his will devising certain ancestral property to his 
wife and on the following day he registered it and 
took the plaintiff in adoption. The testator died 
shortly aiterwards. It was found that the plain- 
tiff’s natural father was aware of the dispositions 
contained in the will and that the testator would 
not have adopted the plaintiff but for the consent 
of the natural father to those dispositions. The 
defendants who claimed under a gift from the wife 
had denied the adoption in their written state- 
ment, and on appeal raised the further plea that 
the adoption, if any, was conditional on the pro- 
visions of the will being acquiesced in Held, 
that the defendants were not precluded from 
succeeding on the latter of these pleas notwith- 
standing it was inconsistent with their written 
gtatement. Mahomed BuhshKhan v. Hoseini Bihi, 

1. L. R. 15 Calc. 684: L R. 15 I. A. 81, distin- 
guished. Narayanasami 'v. Ram as ami. 

[I. L. R. 14 Mad. 172 
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WRONGFUL ATTACHMENT. 

See Attachment — Liability for 
Wrongful Attachment. 

[I. L. R. 17 Calc. 436 

[L. R, 17 I. A. 17 

WRONGFUL CONFINEMENT. 

See Compounding Offence. 

[I. L, R. 21 Calc. 103 

See Unlawful Compulsion. 

[I. L. R. 19 Oalc. 572 

WRONGFUL CONVERSION. 

See Pledgor and Pledgee. 

[I. L. R. 19 Calc. 322 

WRONGFUL DISTRAINT. 

See Jurisdiction of Civil Court — 
Rent and Revenue Suits, N.W. P. 

[I. L. R. 12 All. 409 

See Rioting. 

[I. L. R. 13 Mad. 148 

WRONGFUL GAIN OR LOSS. 

See Theft. 

[I. L. R. 15 Bom. 344 

WRONGFUL RESTRAINT. 

See Compounding Offence. 

[I. L. R. 21 Oalc. 103 

ZEMINDAR. 

, Purcliase hy, of patni interest, effect 

of— 

See Merger. 

[I. L. R. 19 Calc. 760 

— , Proof of title of— 

See Ownership, Presumption op. 

[I. L. R. 15 Mad. 101 

, Rights of— 

See Sale for Arrears of Rent — 
Rights and Liabilities o p 
Purchasers. 

[I. L. R. 20 Calc. 247 
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THE CODE OF CRIMINAL PROCEDURE 

ACT X OF 1882, 

Tog^^Tier with Ruling^, Circular Orders, Notifications, etc., of all 
th^ High Courts in India ; and Notifications and Orders of the 
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EDITED WITH COPIOUS NOTES AND FUU. INDEX. 

By william FISCHER AGNEW, Esq., Bahrister-at-Law ; a no 
GILBERT S. HENDERSOT:^^, Esq., M.A., BareistkR'AT-Law ; 
Author of “A Treatise on the Law op Succession in India.” 

Third Edition. 

By gilbert S. HENDERSON. 

“To judge from the style in which their present work is edited, the number 
of cases cited bearing upon the various sections, the ample notes appended wliere 
any explanation is necessary, and the full and complete indexo.s to the case.s cited, 
we have little hesitation in saying that, while undoubtedly it is at present the 
best work on the subject, it need fear no competition in the hitm(iT-—Englishm(ti%, 


S$cond Edition. Svo^ doth. Bs. 10. 

MEDICAL JURISPRUDENCE FOR INDIA. 

Br 1. B. LYON, F.C.S., F.I.C., 

Brigade-Surgeon, Bombay Medical Service; Chemical Analyst 
to Goyernment ; Professor of Chemistry and Medical 
Jurisprudence, Grant Medical College, Bombay. 

Revised as to the Legal Matter, 

By J. D. INVERARITY, Esq,, 

Barritter-at-Law. 

To all those who are engaged in the administration of the 
law — to magistrates, lawyers, medical men, and police, as well 

as to students — the hook will be found quite invaluable In 

the arrangement of the matter. Or. Lyon has left nothing to be 
desired in the effort to render the book valuable for reference. 
The work is a monument of industry aud research, is marked by 
^ great lucidity of exposition, and deserves, on every ground, to 
take rank as a standard production of its class.— News. 
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Demy 8vo. Cloth gilt. JRs. 6. 

INTRODUCTION TO THE STUDY 

OF 

ANGLO-MUHAMMEDAN LAW. 

By Sir ROLAND KNYVETT WILSON, Bart., m.a., l.m.m., 

Late Reader in Indian Lam to the University of Cavibridge ; Antlior of 
Modern JErglish Lam and Editor of Sir G. 0. Lewis on 
Political Terms. 

This able work gives tbe history of the rise and development of Mu- 
hammedan Law, as founded on the Koran, until brought face to face 
with the British administration; the last chapter giving a brief outline 
of Anglo-Muhammedan Law. Another volume will illustrate the Law 
as administered in the Courts of Justice in British India. 


• In Croton Si'o, cloth. Rs. 7. 

THE CASE-NOTED PENAL CODE. 

By CHARLTON SAYINHOE, 

Barrister-ai-Law. 

The aim of this work is to give under each section the 
refei'eiices to the cases decided under it; with, in many 
cases, a rdsumd of the arguments and decisions. 

“ Admirably adapted for use in Court work and especially in the Mofussil 

his book should commend itself to lawyers engaged in criminal 

practice. It should also prove useful to Magistrates who may have occasion 
to consider whether authorities cited beforejthem are conclusive or not, for 
it will give them all the cases decided upon any particular point under 
consideiution .” — Times of India. 

“We are glad to say that, so far as we are able to judge, he has performed 

his task with much success The book is printed in a convenient 

size, and the Case-Law appears to have_been carefully consulted.”— CiviZ 
and Military Gazette, 


In Demy 8vo, cloth. Rs. 10. 

THE TROTIEOE UBET ACT; 

Being Act Xil of 1881, 

As amended by subsequent Acts. 

With Introduction, Commentary and Appendices. 

By H. F. house, C.S. 

“ He has produced a tolerably complete hand-book of the law relating to 
agricultural and like tenancies in the Korth- Western Provinces. But he 
has done more. In his excellent Introduction he has given a very interest- 
ing historical retrospect of the Rent Law, The notes under the several 
sections of the Act appear also to embody all the important rulings and 
to have been put together with great care. On the whole the hand-book 
is one we can thoroughly recommend to all those who are interested in 
the branch of law with which it deals .” — Civil and Military Gazette. 
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ICinu JRi‘n(Jf/. t'ifrh Edition. 'J'/iicl’ Sro, riofit. Its. IS, 

THE 

LAW 01' EVIDENCE IN BRITISH INDIA, 

By C. D. FIELD, M.A., LL.J)., 

Bengal Civil Service, 

Recently a Judge, of the IVigli Court of J ndicatuve , Calcutta. 


Thin ivork contains the Indian Evidence Act (as amended itp to 
Jamiary 180i), the Bankers' Evidence Act, X\HI of 1801 {as amended 
by Act I of 1803), and all provision.s on the .^abject of Evidence irhieli are 
in force and unrejycalcd by the Evidence Act or any other Act. 


OPINIONS OF THE PRESS ON THIS EDITION. 

'' One of the standnrd reference boohs of India is Field's Law of Evidencf 

The last edition was published in 1884, so that the necessit}’ for a new edit ion 
was imperative. In the present edition the text of Act I of ls72 is ^ivcn ns 
amended up to date, and the rulings on the Law of Evidence up to luntrly 
the end of 1893 have been incorporated in tlie notes under each section. A 
few very recent rulings that have come out wliile the work was jmssitig through 
the press will be found in the Addenda, d'he Bankers’ Evidence Act, as amended 
by Act I of 1S93, is printed after Act, I of 1871.'. The subject of Judicata is dis- 
cussed at considevahlc length in a note under section 40, and a note, on the law of 
Begistratiou will be found at pp. 443—459. The Indian Oatlis Act is printed 
in exienso at pp. O’il — ()24. Indeed, we may say of tlie present vulnnie, a.s was 
said of its predecessor, that it is ratlier a new i)ook than a new edition, 'ho tin.* 
Editor the revision has been, if not exactly a labour of love, at least a c(n'o]larv 
cf Ins owm private .study of tiie latest charm es of the law. An important anil 
most useful feature of this edition is a complete li.st of the Native States or 
places therein” to which the Evidence Act has been applied by the Governor- 
General. No sucli list, we believe, lias been compiled or published before. 
The entire work, wy may say, bears the unmistakable trace.s of careful atid 
critical revision. Every change that has been introiiuced is a very decided 
improv’ement.” — Englishman. 

The work has been brought up to date with a painstaking thoroughness which 
will be obvious to all who compare it with the fourth edition, and will be general- 
ly welcomed by judicial officers and the legal professimi througluuit India as 
the most complete and authoritative exposition obtainable of the .subjoct with 
which it dQulsC— Indian Daily Neivs. 

Mr. Field’s name is a sufficient guarantee for tlie completeness and accuracy 
of any legal work he undertakes,' and his present venture will no doubt meet wiii> 
due appreciation in tl>e profession.”— 

^'Mr. Field’s ‘ Law of Evidence in British India’ has long been recognised as the 
lending authority on the subject. His book is to the Indian practitioner what 
laylor’s work is to the Englisli lawyer, and no law library can he deemed 
complete without it . , , , In concluding this brief notice of hi.s excellent 
treatise, which, as we have said above, contains a masterly expo.sitiou of the Law 
^5 Evidence applicable to_ this country, an historical retrospect of the course 
ot legislation on that subject, and valuable hints on estimating the value of 
Inaian evidence, we can best sum up our opinion of it in the words of the talentc'd 
auttior of Leading Cases done into English^— 

“ yAll this and more 
Is printed in a wise and weighty book, 

With gloss and commentary, case on case, 

Bleb soil for fresh debate and argument 
lo swmll the garden of choice instances, 
bless posterity with new delicacies 
Gi hair-breadth’s difference.’ ” 

Civil and Military Gazette, 
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Now ready. Price JRs. 15. 

A TREATISJC ON TEE LAW RELATINO TO 

CHARTER-PARTIES, 

BY 

EUGENE LEGGETT, 

{Author of a Treatise 07i Bills of Lading f) 

Thia work is nivitieil into three parts. Part I comprises the principles 
affectiri<r Charter-parties. Part II deals with the several clauses and 
stipulations in the Charter party, so far as they have come before the 
Courts. Part III treats of tiie exceptions which have been judicially 
considered, A Table of cases cited, together with a few forms of 
Charte ^-parties, and a copious Index complete the work. 
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By R. 1\ ALEXANDER. 

Third Edition, Revised and Enlarged. 

By R. F. RAMPINI, C.S., 

Burrister-at‘L(nv, 


Crown Sro, cloth. 

ADVOCACY & llXAMf NATION OF WITNESSES 

Bt H. R MOEISOR, Esq, 

Barristev-at-Law and Advocate of the High Court, Calcutta. 

The work treats of matters of practice such as taking instructs oms, 
speech, argument, examination-in-chief and cross-examination, and 
includes a resume of the duties and liabilities of Pleaders in India. 
The Legal Practitioners Act. with the Rules of the High Courts relating 
to the admission of Pleaders and Mukhteara, appears in the form of an 
Appendix. 
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1% Tw.o Volumes, Demy 8ro, cloth. Us. 12. 

COMPARATIVE CRIMINAL JURISPRUDENCE ; 

Showing the Law Procedure, and Case-law of other Countries 
arranged under the corresponding sections of the Indian Codes, 

By H. a. D. PHILLIPS, B.C.S. 

Vol. I. —Crimes and Punishments. 

,, II.— Procedure & Police. 

The Notes in this work are arranged under tlie text of the Iiuiiun Criminal 
Codes, and are takeii from tlie Penal and Criminal Procedure Codes of p'runce, 
Belgium, Germany, Italy, Hungary, Holland, Denmark, Russia, New York, and 
Louisiana, from English and American Case-law, Rulings of ihe Court of Cassa- 
tion in Paris, and other sources. 


PHILLIPS’ CRIMINAL MANUAL, 

Second Edition, Enlarged. Thick Crouni Svo. Ds. 10. 

OF 

INDIAN CRIMINAL LAW; 

Fully Annotated, and containing all applicable Rulings of all High 
Courts arranged under the appropriate Sections up to date, also 
Circular Orders and Government Notifications. 

By H. a. D. PHILLIPS, C.S. 


CONTENTS. 

Indian Pknal Codk (Act XLV of IStiU). 

CODK OF CaiMINAT. PuOCKDlJiuC (ACT X OF 1882), 

Prisoners’ Act (V of 1871). 

Criminal Tribes Act (XXYll of 
1871). 

Indian Oaths Act (X of i«7,8). 
European Vagrancy Act (IX of 1874), 
Reformatories Act (V of 1876). 

Arms Act (XI of 1878). 

Railways Act (IV of 1879). 

Legal Practitioners’ Act (XVlil of 
1879). 

Jurisdiction Act (XIII of 

Telegraph Act (XllI of 1855). 

Penal Clauses of Stamp and Registra- 
tion Actft. 


Evidence Act (i of 1872). 

Protection of Judicial Ollicers Act 
(XVIII of 1850). 

State Prisoners’ Act (XXXIV of 
1850), 

Penal Servitude Act (XXIV of 18.55) 
State Ofiences Act (XI of 1857). 

State Prisoners’ Act (HI of 1858) 

Police Act (V of 1861). 

Whipping Act (VI of 1864). 

Post Office Act (XIV of 1866) 

General Clauses Act (1 of 1868). 

'testimony Act (XV of 

CftUie Trespass Act (I of 187 
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In 'Jlih'li Croion ^vo. rloth. /?a*. 10. 

IdL^NTJJSJLj 

OK 

REVENUE AND COLLECTORATE LAW. 


H. A. D. PHILLIPS, Esq., B.O.S. 


CONTENTS. 


Alluvion and Diluvion : Re^-. XI, 
1826 ; Act IX. 1847 ; Act XXXI. 
1858; Acfc IV (B.C.), 1868. 
Certificate: Act XXVII, 1860. 
Cesses, Road and Public Works : 

Act IX (B.C. ), 1880. as amended. 
Collectors. Assistant Collectors, Acc. ; 
Reg-. II. 1793 ; .Reg-. XII. 1806 ; 
Reg. IV. 1821 ; Reg. VII. 1823; 
Reg. V, 1827 ; Act XX. ISIS. 
Drainage: Act VI (B.C.). 1880, 
Embankments: Act II (B.C.), 1882. 
Evidence : Act I. 1872. 

Excise: Act VII (B.C.). 1878. as 
amended by Act IV (B.C.). 1881. 
ami Acn I (B.C.), 1883. 

Lakhiraj Grant.sand Service Tenn res: 
Reg. XIX. 1793: Reg. XXXVII. 
1793 : Reg II. 1819; Reg.s. Xill 
and XIV. 1825. 

Land Acquisition : Act X. 1870. 
Land Registn-ation : Reg. VlII. 1800. 
sec. 19 ; Act VII (B.C.). 1876. as 
amended by Act V (B.C.). 1878. 
Legal Practitioners: ActX VIII. 1879. 
License Tax : Act II (B.C.), 1880. 
Limitation : Act XV. 1877. 


Opium : Reg. XX. 1817, sec. 29 
Act I, 1878. 

Partition : Act VIII (B.C.), 1876. 
Public Demands Recovery : Reg. 
Ill, 1793; Act VII (B.C.). 1868, 
as amended by Act II (B.C.), 
1871; Act VII (B.O.), 1S80; 

Act XIV. 1882. 

Putni Sales: Reg. VIII. 1819; 

Reg. I. 1820; Act VIII, 1865. 
Registration : Act III. 1877. 

' Revenue Sales : Act XI, 1859 ; Act 
j XII. 1841: Act III (13.0.), 1862. 

I Salt: Act VII (B.O.). 1864, as 
i amended by Act I (B.C.), 1873 ; 

' Act Xn. 1 882. 

i Settlement: Reg. VIII. 1793 ; 
i Reg. VII 1822: Reg. IX, 1825; 

: Reg. IV. 1828: Reg. IX, 1833; 

I Act VIII (R.C.). 1879. 

I Stamps : Act I. 1879. 
i Survey : Act V (B.C.), 1875. 

I Wards: Act IX (B,0.), 1879. as 
j amended by Act III (B.C.), 1881 • 

' Act XXXV. 1858 (Lunatics); 

j Act XL. 1858 (Minors). 


WITH NUMEROUS AND IMPORTANT 

RULINGS AND ANNOTATIONS. 


Ready, in Royal 8co, doth. R$. 24. 

A TREATISE OX THE 

LAW OF 1IE8 JUDICATA: 

Including the Doctrines or Juimspiction, Bar by Suit, and 
Lis Pendens. 

Hy HUKM OHAND, M.A., 

Chief Jitdge., City Courts Hyderabad. 

Law Journal (London, July Tth, 1804)— Tho work is a remarkable monument of 
industry and research. It appears to bo a 6oo/j o/ whirli any school of law might justly be 
proud. " Its statements are well and clearly expressed, and its arrangement and plan 
are logical and comprelien!;ive. The multitude of decistOLis collected from all our 
Colonics, from the American Courts, and from our own Reports, and cited as authorities 
without discrimination, altliough not without both comparison and criticism, is perhaps 
an indication that the author’s industry has outrun his discretion, or that he has sought 
rather ju’ex^aro a compendium than to %vrite a treatise ; but this peculiarity of the book 
will probably add to its poimlarity, .and will certainly enlarge the area of its circulation. 
Wc can conga-atulate Mr. Hukm Chand on having effectiedy JilUd a meant in the 
helve.s of our law libraiucs. 
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Novj ready.^ 'p’p. xxii^ 15 I\ ; in Crown Svo, cloth gilt. lls. I'.t. 

HAND-BOOK OF INDIAN LAW, 

A Popular and Concise Statement of the Law 

WITH FDHH INDKX 

By a Barrister-at-Law and Advocate of the High Court, Calcutta. 

FEES3 NOTICES. 

“ A work of real merit This hook contains a condensed hut 

readily intelligible statement of the law hinhl}' nseful work 

will prove of great value and assistance to the legal public, 

as also to students of larger ciMwth than the author has intended. Thongli the 
form in which the prevailing law is presented to the I’cader is pctpular and 
concise, nothing lias sulfered by abridgment . in an e.xcclleiit 

introduction is given a shoit historical account of legislation." _ All 

amendments ofHhc law up to date have been noted and case-law' h;ts been giveii 

in abundance A good index indispensable in all 

works on law adds to the value of the book considerably.’’— i/htf/a Patriot, 

“ should command a very ready sale. The object of the 

author, we are told, has been to present, in as concise and popular form as the 
nature of the subject admits, an abridgment of the law, criminal and civil, 

generally in force throus^hout British India Unc admirable feature 

of the book is the general arrangement for rcforcnco, which makes the discovery 
of any required subject both simple and easy. The w'ork of condensing has 
been vrell done, and no important point apiicars to have been omitted ; while 
at the foot of each page the latest and best authorities on each point are quoteil." 
— The Englishnan, 

Will be useful to both these classes (iion-legal public and students). . . 

The book will be useful to the legal public as well as to the classes forwho.su 
benefit it is primarily intended, for to law'yers it will serve the purpose of a 
convenient index or legal lexicon .” — ladutn JJaitfi AV^r.s'. 

‘^‘Intended primarily for the use of laymen and students, this hook wall, 
we doubt not, very soon become as recognised an authority hero as ‘ Every 

Man his own Law^yer.’ is at home ho (the Editor) has w'cll 

succeeded in the object he has had in view — tho presentment in a concise and 
popular form of an abridgment of the Criminal and Civil Law generally in iovva 

thi'ough out British India The hook is so thoroughly ^ up tu 

date’ that the Land Acquisition Act passed last March is summarised tliere in. 
The Editor has admirably succeeded in his endeavour to give a lucid and 
accurate compendium of the laws under which we live, d’ho exhaustive imh/x 
at the end of the hook and the bold typo used at the commencement of para- 
graphs and forwmrds of particular imitortance will materially facilitate reference 
. . . . So handy a compendium of Indian judiciary should have a very 

large sale .” — Bomlay Gazette.. 

^WVill satisfy a prevailing Avant and ought to meet wuth a ready sale . . 

carefully condensed work .... the work will, wo may 

safely say, be able to point out to the unimtiatedj%vhat, if he has a grievance, i.s 
the proper course he ought to pursue ; and how, if he wishes to repair a wrong 
or redress an injury, he must set about it, and what is his remedy and tho host, 
course to pursue. The work would seem to be exhaustive, compendious, and, 
unlike the general run of legal productions, of .small bulk, condensed and con- 
venient to handle, and possesses a large and copious index of 92 double columns 
. 01 fairly small print ; without it a work of such a kind might run the risk of 
becoming a t»ackless waste; hut with it, it is at police handy and easily undcr- 
standed of the people . , . . is enterprising in character, and "we tnist 

It -will meet with the success which it deserves, and may every rmrehaser of a 
copy remember that ‘ Ignoraniia jvris hand exsveatt ” — The Pw)icer. 
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Works by F. R. STANLEY COLLIER, C.S. 

Third Jddition. Croiv?i Svo, cloth /jilt. JRs. 5. 

THE BENGAL 

LOCAL SELF-GOYEENMENT HANDBOOK, 

BEING B.C. ACT III OF 1885. 

AND 

THE GENEEAL EULES FEAMED THEEEUNDEE. 
With Critical and Explanatory Notes, Hints regarding Procedure, 
and Eeferences to the Leading Cases on the Law relating to Local 
Authorities. To which is added an Appendix containing the 
principal Acts referred to, Szc., A:c. ; and a full Index. 

By F. E. STANLEA" COLLIE IL B.C.S., 

Jlditor of the ‘‘ Bengal Munietjjal ManualT 
CONTENTS. 

Bengal Local Self-Government Act, 1885. 

Rules made by the Lieutenant-Governor under the Act. - 
Revised Dispensary Manual. Alodel Rules of Business. 

The Bengal B'errics Act (B.C. Act I of 1885). 

The Bengal Vaccination Act (V of 1880) and Rules. 

The Cattle-Trespass Act, 187 1 , as amended. 

The Local Authorities Loan Act, 1879, and Rules. 

The Bengal Tramways Act, 1883. 


Third Kdition. Croivii Sro. (doth gilt. Bs. 5. 

THE BENGAL MUNICIPAL MANUAL, 

AND 

Other Laws relating to Municipalities in Bengal, with the 
Rules and Circulars issued by the Local Government, and a 
Commentary. 

By F. R. STANLEY COLLIER, B.C.S. 


CONTENTS. 


1, The Bengal Municipal Act, B.C., 

Act III of 1884. 

2. Revised Rnle.s for the Election of 

Municipal Commissioners. 

3 Rules for the Preparation of the 
Annual Administration Report. 

4. Account Rule.s issued umler s. 82. 

5. Model Rules for the conduct of 

business at Meetings. 

6. Model Pension and ]..eave Rules. 

7. The Municipal Taxation Act, 

No. XI of 1881. 


8. The Hackney Carriage Act, B.C., 

No. V of i86G. 

9. An Act for Registering Births and 

Deaths, B.C., No. IV of 1873. 

10. The Slaughter-House Act, B.C. 

11. The Cattle-Trespass Act. 

12. The Local Authorities Loan Act. 

13. Local Authorities Loan Rules, 

14. Index. 
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Second Edition. Thick Dcniy Sro. Es. 16. 

A COMMENTAIiY ON HINDU LxYW 

OF 

INHERITANCE, SUCCESSION, PARTITION, ADOPTION, MARRIAGE, 8TR10HAN, 
ENDOWMENTS AND TESTAMENTARY DISPOSITION. 

BY 

PUNDIT JOGENDKO NATH BHATTACITARJI, M.A., D.L. 

No Student or Practitioner yliould be without a copy of ipvat w<>t'k. — 

N<i?ialhai Haridas, 

“ Eabii Bliattaclinvii is the greatest name in the recent, history of the Uni- 
versity. lie has already made liis mark, having written a really original work 
on Ilhidu Law, whicli iniist assert itself against the ennh' comf>ila{ioijs and false 
views of European writers.”— Pets and liaf/i/at^ J)ecr, IM.so. 

“The result of his labours i.s an accurate, well-arranged, camprelnmstvc, ;uid 
coa\’'enient manual of Hindu Law eminetifly litted to he a texT-hook for student, s, 
and a guide to practitioners in all cases where questions of principle arc involved. 
Upon several important topics the book is rich in original informal ion and 
observations; and we may notice particularly the Uules of Inierpretati«>iis, the 
Legal Maxims, and the Theory of Spiritual Benetirs, as remarkable for original- 
ity I'he most valuable feature 

of the book is, that it gives us an insiglit into the real nature of Hindu i.iitw, (he 
manner in which its rules are expressed, and in which it.s principic.s must he dis- 
covered, and the metliods by wliich its problems must be solved ,”— Ntdimu 

Second Edition.^ Revised^ ivith Additions. Crown 8w;, doth. Rs. 4-8. 

AL SIEAJIYYAH : 

Oil THK 

MAHOMEDAN LAW OF INHFRITANCE. 

WITH NOTES AND APPENDIX. 

By ALMARIC RUMSEY, Barrhter-afC.nw. 

Professor of Indian Jurisprudence at King’s Cnllgth Kuidon, 
Author of “The Mahomedan Law of Inheriianct^,” (‘to. 

Second Edition. Iloyal Stni, cloth. 7. 

THE BENGAL TENANCY ACT: 

ACT VIII OF 1885 AS AMENDED. With Notes and An- 
notations, Judicial Rulings, and the Rules under tlie Act framed 
by the Local Government, the High Court and the Registration 
Department. 

By B. F. RAMPINI, M,.A., and M. FINUCANE, M.A. 
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A liejjrvit hi Crown St’o, cloth. Bs. 3. 

THE 


PRINCIPLES OF JUDICIAL EVIDENCE; 

An Introduction to the Indian Evidence Act, 1872. 

By Sib JAMES FITZ-JAMES STEPHEN. 


Demy Svo, cloth, gilt lettered. Bx. 8. 

With SiqygAemeiits containing Amendments and Bnlings to 1S94, 

THE STAMP LAW OF BRITISH INDIA 

AS CONSTITUTED BY THE 

INDIAN STAMP ACT (No. I or 1879) : 

RULINGS AND CIRCULAR ORDERS OF ALL THE HIGH COURTS, 
Notifications, Resolutions, Rules and Orders of the Government 
of India, and of the various Local Governments, up to date ; 
Schedules of all the Stamp Duties chargeable on Instruments 
in India from the earliest times. 

EDITED WITH NOTES AND COMPLETE INDEX. 

By WALTER R. DONOGH, M.A., 

Oj the Inner TenipUy BarrUter^at-Law. 

“The >York is the most comprehensive of its kind that tre have yet seen, and 
MO practical lawyer can afford to be without it.” — Siaitsman, Vith Aitgusi, 

In Royal 8«?o, cloth^ gilt. Rs. 10. 

MORTGAGE IN THE CIVIL LAW; 

Being au Outline of the Principles of the Law of Security, 
followed by the text of the Digest of Justinian, 
with Translation and Notes. 

and a Translation of the Corresponding Titles from the 
Italian Code. 

By J. KELLEHER, B.C.S., AuHior of Possession in the Civil Law.'" 


Fourth Edition. Royal 8vo. Bs. 16. 

THE CODE OF CIVIL PROCEDURE 

ACT XIV or 1882, as amended by subsequbnt Acts, 
rV/TJir NOTES, APPENDICES, b’c. 

By the HON’BLE J. O’KINEALY, 

One of tilt Jndget of Her Majesty't High Court of Judioature, Bengal, 
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Fourth Kdiiioii, licri-U'il. Dniiij i^ro. r: rt 

THE 

INDIAN LAW EXAMINATION MANUAL, 
By fend a LL GU llUl E, • 

Of Lincoln a Inn, Ilaryistrr-nt^ ic. 


CONTKKI’S. , , 

, TTinilna LnW M ahoilKv'i Jtl 1 LuSV IlHiSilD ) < ^ 

lutroducfcion— IIiiiOoo LaNv - U’jn- SN'HMfjD 

Code of Criminal l>rocoauro-(,<ido of '"’L A.-t f..L,a-V 

Relief Aot-Kviaenoo Tl„ 

Tranefor „f 

Neg-otiabie InstrumeiiLs Act. _______ 

OPINIONS OF THE PRESS. 

},firror. 


' It is excellently arranged.”— 


ib 


Seooml Jiilithui. Jlfii/til 8a>, riuth. 

THE INDIAN REGISTRATION ACT. 

III OF ISFF. 

WITH NOTEtS. 

Bi- H. 'F. WVAZ, 

Of the Inner Temple, Bairisicr-ut-Lnm 
TAGORE LAW LECTURE, 1880. 

Jioijul 8ivi, cloth. Jt.^. 10. 

THE I. AW OF 

lilPiRUN RIGHTS, A I, I, UY ION & FISlIEllV 

With Introductory Lectures on Torrit{>rial Waters ami 
Foreshore of the Sea. 

By LAL MOHUN DAHS, M.A. 


TAGORE LAW LECTURE, 1888. 


lUyal 8 tH 7 , dotk, iAv. 10 . 


TEh HINDU LAW OF ADOPTION 

: ; 'il|t-^LAPCHANDEA SARKAli SASTIII, M.A., B.D 



2Jiacke'}\ Spink and Co.^ Calcutta, 


IS 


TAGORE LAW LECTURE, 1887. 


Rogal Svo, cloth. Us. 16 ; Post-free, lis. 16-8. 

THE LAW OF 

TESTAMENTARY DEVISE 

AS ADMINISTERED IN INDIA ; OR, THE LAW RELATING TO 

WILLS IN INDIA. 

With ail Appendix containing — The Indian Succession Act (X of 
1865), The Hindu Wills’ Act (XXI of 1870), The Probate and 
Administration Act (V of 1881), with all Amendments. The Pro- 
bate and Administration Act (VI of 1889), and The Certificate 
Succession Act (VII of 1889). 

By G. S. HENDERSON, Esq., M.A., 

B (IT r I si. er-at-Ldiv. 


TAGORE LAW LECTURE, 1885. 


Royal Si'o, cloth, y lit. Rs. 10 ; Post-free, Rs. 10-10. 

THE LAW RELATING TO 

THE JOINT HINDU FAMILY. 

By KKISHNA KAMAL BHATTAGHARYYA. 


Rate Professor of Sanskrit in the 

The Coustitubiou of the Ancient 
Hindu Family and on the im- 
port of the Expression ‘‘Joint 
Hindu Family.” 

The Orig-in and Gradual Develop- 
ment of the Joint Hindu 
Family, 

Joint Hindu Family considered 
as a whole. 

On the Managing" Member of a 
Joint Hindu Family. 

On Limitation as affecting the 
Rights of the Members of a 
Joint Family. 


Presidency College of Calcutta, 

On Right to Maintenance. 

On the disqualified Members of a 
Joint Family. 

On the Property of Joint Hindu 
Family. 

Alienation of Joint Family Pro- 
perty. 

On Son’s Liability for Father’s 
Debts. 

On Partition. 

On Property rvot liable to Parti - 
Liom 

Presumption in relation to Joint 
Hindu Family. 
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TAGORE LAW LECTURE, 1884. 


Revised Edition^ 1892. Hit. IG. 

THE LAW RELATING TO 


GIFTS, WAKF8, WILLS, PRE-EMPTION AND BAILMENT. 

ACCORDIKG TO 

THE HANAFI, MALIKI, SHAFIC, AND SHIAH SCHOOLS. 

COMPILED FROM 

Authorities in the Ortginal Arabic, with Explanatory Notes and 
References to Decided Cases, and an Introduction on 
Mahomedan Jurisprudence and Works on Law. 

By SYED ameer ALI, M.A., C.I.E., 


Barrister--at‘Law, Author of “ The Personal Law of the Mahomedanst 


Importance of Mahomedan Law. 
The Law relating to G-ifts. 
Formalities relative to Gifts. 

The Revocation of Gifts. 
Consideration on JSivaz. 

The Shiah. Law relating to Gifts. 
The Law of Gifts according to 
the Shafic Doctrines. 

The Law of Wahf. 

The Jioukoof Alaihim or ths 
Objects of Wakf. 


The Matwalli. 

The Powers of the Wakif. 

Wa)f in favour of non-existing 
Objects. 

The Principles of Construction. 
The Shiah Law relating to Wakf. 
The Maliki Law relating to 
Wakf 

The Law of Wakf according to 
Shafic School, 

The Law relating to Willt. 


“The authorities relating to gifts of Mushaa have been collected and comment- 
ed upon with great ability by Syed Ameer Ali in his Tagore Lectures of 1884.” — 
Privy Council, Indian Appeals, Vol. XVI. 


TAGORE LAW LECTURE, 1883. 


THE HINDU LAW OF 

inHERlTI^NCE, PARTITION, & ADOPTION, 


AS OONTAIHED 


TN THE ORIGINAL SANSKRIT TREATISES. 

By Dr. JULIUS JOLLY, Ph.D., 

Proftttor of Sanskrit and Comparative Philology in the XInivertity 
of Wurzhurg , 

The Law of Adoption historically 
considered. 

Unobstructed Inheritance. 
Obstructed Inheritance. 

The History of Female Property. 
Succession to Female Property, 
Exclusion from Inheritance. 


Materials for a Historical Study 
of Hindu Law, 

The Hindu Family System accord- 
ing to the Smritis. 

The Early Law of Partition. 

The Modern Law of Parti- 
tion. 
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TAGORE LAW LECTURE, 1880. 

Royal ^vo, cloth. Rs, 16. 

THE PRINCIPLES 

OF THE 

HIIDIJ Ll¥ 01 iraEEITAIOE, 

TOOETHER WITH 

I. — A Description, and an Inquiry into the Origin of the Sraddha 

Ceremonies : 

II. — An Account of the Historical Development of the Law of Suc- 

cession, from the Yedic Period to the present time : 

III. — A Digest of the Text-Law and Case-Law, bearing on the Subject 
of Inheritance. 

By RAJKUMAR SARVADHIKARI, B.L., 

Law Lecturer anA Professor of Sanskrit^ Canning College^ Lucknow, 

L--Introduction. X. — Development of the Principles of 

II. — Origin and Growth of Ancestor- Inheritance from the Sixteenth 

worship. to the Eighteenth Century, 

III. — Nature of Sraddha Rites. Persons XI. — The Succession of an Adopted 

competent to perform these Son. 

Rites. XII. — Principles of Succession under 

IV. — Sources of Hindu Law. the Mitakshara Law. 

V.~Principles of Succession in the Xlll.—Order of Succession under the 

Middle Ages. Mitakshara Law. 

YI. — Principles of Succession in the I. Gotrajas. 

Middle Ages (contd.). II. Bandhus. 

VII.— The Modern Schools of Hindu III. The Principles of Survivor- 

Law. ship. 

YIII. — Modern Text-writers. XIV. — Principles of Succession under 

IX, — Development of the Principles of the Dayabhaga Law, 

Succession from the Eleventh XV. — Principles of Succession under 
to the Fifteenth Century. the Dayabhaga Law fcontd.}, 

TAGORE LAW LECTURE, 1879. 


Royal cloth. Rs. 10. 

THE LAW RELATING TO 


THE HINDU WIDOW. 

By Baboo TRAILOKYANATH MITRA, M.A., D.L., 

Law Lecturer. Presidency College. 


I. — The Sources of Hindu Law. 

II. — The Condition of Women and 
the Obligation of Widows. 

HI.— The Widow’s Rights of Succes- 
sion. 

lY. — The Obligations of the Widow 
as Heir. 

V. — The Re-marriage of Widows. 

VI. — The Nature and Extent of the 
Widow’s Estate. 


VII. — The Nature and Extent of th© 

Widow’s Estate (continued). 

VIII. — The Alienations by the Widow. 

IX. — The Alienations by the Widow 
(continued). 

X.— The Rights of the Rever- 
sioners. 

XI, — Suits by Reversioners. 

XII. — The Maintenance of the Widow. 
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TAGORE LAW LECTURE, 1S7S. 


THE HINDU LA.W OF 

MARRIAGE AND STRIDE AN A. 

By the Hon’ble GXJRUDASS BANERJi^^E, ).I.A., D.L., 

Judge i High Court, Culcuttn. 


CONTENTS. 


I. — Introductor}' Kemarks. 

H. — Parties to Marriage. 

III. — Forms of Marriage and Forma- 

lities requisite for a valid 
Marriage, 

IV. — Legal consequences of Marriage. 
V. — Dissolution of M a r r i a g e — 

Widowhood. 

VI.— Certain Customary and Statu- 
tory Forms of Marriage, 

Vn. — What constitutes Stridhan. 


VI I L- 


Woman over her 


-Uights of a 
Stridhan. 

- Succes.sioii't o Stridhan, accord- 
ing to the Benares School, 
-Succession to Stridhan, accord- 
ing to the Mahura.slitra, Dra- 
vida, and I\Iilhila Schools. 
-Succession to Stridhan, accord- 
ing to the Hengal School. 
XII. — Succession to Woinan’.s IToper- 


IX.- 

X.- 

XI.-S 


TAGORE LAW LECTURE, 1S77. 


JRoyal S'l'o, cloth. Its. 10 

THE LAW EELATING TO 

MINORS IN BENGAL. 


By E J. TREVELYAN, Esq., 

Barrister-at-Laio. 

CONTENTS. 


I. — The Age of Majority, 

II, — The Right of Guardianship, 

Natural and Testamentary. 

111. — The Court of Wards. 

, XV.—Appointinent o^f Guardians by 
Civil Courts in the MofussiV 

V. -r-Appointment of . Guardians by 

the High Court. ' 

VI. — Stimmary Fowets possessed by 
: ; , ; the Courts in ikngal with 

>reierenoe • to the custody of 
; .. ^ luiaBta.; 


VII. — Maintenance of Infants. 

Vlll. — Liabilities of Infants. 

IX, — Duties and Powers of Guar- 
dians. 

X.. — Powers of Guardians. 

XI. — Decrees against Infants; Rati- 
fication of Acts of Guardian; 
Limitation of Suita; Avoid- 
ance of Acts of Guardian 
and Liabilit}’’ of Guardian. 

I XII.— Some Incidents of the Status of 
^ Infancy. 
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TAGORE LAW LECTURE, 1876. 


Thiril Edition. In preparation. 

THE Il¥ 0r lOHT&l&E II IIDIi, 

INCLUDING- 


THE TRANSFER OF PROPERTY ACT, 

And Notes of Decided Cases brought up to date. 
By Baboo BASHBEHABY GHOSE, M.A., D.L., 

Tagore Law Professor. 

Revised and Re-written to date. 


CONTENTS. 


Early Notions of Security. 

Hindu and Maliomedaii Law of Morfc- 

gaj’^es. 

Conventional Mort^'ages, 

Simple Mortgages. 

Conditional Sales. 

Equity of Redemption. 


Usufructuary Mortgage. 

Liability of Mortgagee in Posses- 
sion. 

Liens, Legal and Judicial. 

Subrogation. 

Pledge of Moveables, 

Extinction of Securities. 


The Transfer of Property Act, with Notes of Decided Cases. 

“I take this opportunity to acknowledge the help obtained, in drawing 
Chapter IV of tlie Transfer of Property Act, from the work of another acute and 
learned Native lawyer, Rashbehary Chose, The Laio of Mortgage in India! 

Dr. WHITLEY STOKES, 
{Anglo-Indian Codes^ Vol. 7, Inirod.) 


TAGORE LAW LECTURE, 1S75. 


Poyal Svo, cloth. Rs. 8. 

THE LAND TENURES OF LOWER BENGAL. 

By ARTHUR PHILLIPS, Esq., M.A., 


StaJiding Counsel to the Government of India in the High Court of Calcutta ; 
Late Felloio of St. Catherine's College.^ Cambridge, Barrister-at-Laio. 

Contains the history and law relating to the Land Tenures of Bengal 
from the Alahomedan period to the present time. 


CONTENTS. 


I. — The Hindoo Period. 

II, — The Mahomedan Period. 

III, — Akbar’s Settlement. 

IV. — The Zemindar. 

V.__'l''he Talookdar and other Officers. 
Assessment of Revenue and 
Rent, and tlieir Amount. 

VI. — The Payment of Revenue. As- 
signment of Revenue. 

VI 1. “The English Revenue System 
up to the Permanent Set de- 
ment. 


VIIL— The Decennial and Permanent 
Settlement. 

IN.-— Changes iti the Position of the 
Zemindar, Iiitermeii ate 
Tenure-holder, and Ryot . 

X. — Relative Rights of Zeminda rs & 
Holders of Under-Tenures . 

XL — Tiie Putnee Talook. Reine dies 
for Recovery of Revenue . 

XII. —Remedies for“ the Recover y^cf 
Rent. LakUera] and Ser vice 
Teuures, 
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THE TAGORE LAW LECTURE, 1873 and 1874. 


ln'2vols, El.Svo, cloth, lettt^.red. Vol.^, .^old i^q)ai'dtcJ ii , Es.i) each, 

MAHOMEDAN LAAV : 


BEING 

A DIGEST OF THE LAWS APPLICABLE PRINCIPALLY 
TO THE SUNNIS OF INDIA. 

By Baboo SHAMA CHURN SIRCAR, 


Memhcr of the Asiatic Soeietf/ of Bengal. 


CONTENTS. 


I. Introductory Discourse. 

II. Shares, Re.siduaries, &c. 

Ill, Distant Kindred. 

lY. Pregnancy, Missing Per- 
sons, &c. 

Y. Computation of Shares. 

YI. The Increase and Re- 
turn. 

YU. Yested Inheritance, &c. 

VIII. Exclusion from Inherit- 
ance, &c. 

IX. Marriage. 

X. Guardianship and Agency 
in Marriage. 

XL Dower. 

XII. Fosterage, Parentage, 
&c. 

XIII. Divorce. 

XIY. Khula, Iddat. Rajlt, and 
Re-marriage. 

XY. Mamtenance. 

XVI. Minority and Guardian- 
ship. 

XYII. Sale. 

XYIII. Pre-emption. 


I. On Gifts. 

I I. On Wasayah. or Wills. 

III. On Executor, bis Powers, 
lY. On Wakf,or Appropriation. 

Y. On the Wakf, or Appro- 
priation of Masjida, ka. 

Summary of Contents of thk 
Imamiyaii Code. 

YL Introductory Discourse. 
YII. On Inheritance. 

YIII. General and Special Rule.s 
of Sncces.sion, 

IX. SuccG.s.sion. 

X, Impediments to Succes.siou 
XL On Computation of Share.9 
XIL On Permanent Marriage. 
XIIL Dower, 5cc. 

XIV. Temporary Marriage. 

XY. On Divorce. 

XYI. On Khula, &c. 

XVII. On the Revocation of 
Divorce, &c, 

XYIII. On Sufa. or Pre-emption. 
XIX. On Wakf, or Appropriation. 


“A valuable contribution to the exisfnig stock of information on the subject 

of the Mahomedan Law The first elements of good writing are that 

a man should evince a warm interest in the subject he is treating of, and that he 
should know more about it than other people. These important condition.s of 
success the learned lecturer has fully achieved. From a mature consideration of 
the subject, and from the possession of a vast fund of information, he h enabled 
to speak as one having authority. No writer, however obscure, that could throw 

light on his path, has been permitted by him to pass unnoticed He 

has spared no trouble in sifting every available source of knowledge likely to 
elucidate that subject .” — Indian Observer. 

'‘■The work is admirably ‘got up.’ In appearance it is all that a law-book 
ahould he,’ and its contents do not belie the promise of a fair outside. They 
consist of the pith of nineteen Lectures delivered in Calcutta last year by the 
learned author. , - . In concluding the present notice we are bound 
to say that the Tagore Law Lectures of 1874 should form part of every lawyer’s 
hhrary in this country. ’’^Friend of India. 
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THE TAGORE LAW LECTURE, 1872. 


Second Edition. Demy Svo, clotJi, lettered. Rs, 6. 

THE HISTORY AND CONSTITUTION OF THE COURTS 

AND 

LEOISLATIYE AUTHORITIES ll IRDIA. 


Br HERBERT COWELL, Esq. 


I. Early History — The GFrant 
of the Dewani. 

II, Early History—The Regii- 
latiug Act. 

III. Early History — The Settle- 
ment of 1781. 

IV k Y. The Legislative CounciL 
71. Later History— The Presi- 
dency Town System. 


VII. Later History — The Pro- 
vincial Civil Courts. 

VIII. The Provincial Criminal 
Courts. 

IX. Privy Council. 

X, The Superior Courts. 

XL The Inferior Civil Courts. 
XU. The Inferior Criminal 
Courts and Police. 


THE TAGORE LAW LECTURE, 1870 and 1871. 
Rl.^ro, cl. Partp 1870, i?^. 12; Part 11, 1871, 8. 


THE HINDU LAW: 

Being a Treatise on the Law administered exclusively to Hindus 
by the British Courts in India. 

By HERBERT COWELL, Esq. 


L— Introductory Lecture. 

II.— The Position of the Hindus 
in the British Empire. 
III. — The Hindu Family — The 
Joint Worship. 

XY. — The Hindu Family — The 
Joint Estate. 

Y. — The Hindu Family — Its 
Management and Limits. 
YI.— The Members of the Family 
—Maintenance and G-uar- 
dianship. 

VII. — The Members of the Family 
— Their Civil Status. 

VIII. — The Hindu Widow. 

IX.— The Right of Adoption. 

X. — The Contract of Adoption. 

XI. — The Eight to Adopt. 

XII. — Permission to Adopt— Plural 
Adoption. 

XIII. — The Right to give in Adop- 

tion — The Qualifications 
for being adopted. 

XIV. — The Qualifications for being 

adopted (continued). 

XV. — The effects of Adoption. 


I k 11. — Alienation. 

Ill & IV.— Partition. 

V,— The Law of Succession , 

VI. — The Law of Succession — 
Lineal Inheritance. 

VII. — Collateral and Remote 

Succession. 

VIII. — The Law of Succession — 

Women and Bandhus. 

IX. — The Law of Succession — 
Exclusion from In- 
heritance. 

X. — The Law of Succession — 
Exceptional Rules, 

XI.— The Law of Wills ; their 
Origin amongst Hin- 
dus. 

XII.— The Law of Wills ; Testa, 
mentary Powers. 

XIII. — The Law of Wills. 

XIV. — Construction of Wills. 
XV, — On Contracts. 
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Demy 8i’o, cloth. 


Its 4. 


DISTRICT OFFICE IN NORTHERN INDIA 

WITH 

SOME SUGGESTIONS ON ADMINISTRATION. 

By C. W. WHISH, , 

Bengal Civil Senice. Author of “ Reform and Progress m mta- 
“ Mr Whish lias produced an extremely useful ami tlioug it- 
ful book, which will pave the way for the junior 
his service. It is Aiove all things practical, am sets fo.th 
the whole system of district duties in a clear ami ststemalic 

TUtHincr.” — ■JinyJisli'mct'ii. 

Demy Siv), cloth. De. S. . 

THE NORTH-WESTERN PR0VIKGE8 LAND REVENUE ACT : 

By AZIZTJDDIN AHMED, 

Bopiity Coll ector awl Maijistrate, iV.-lT'. Bro r hu'cs and , 

III yjvcytirat'ion 

THE E -A. AV O E E V I D 1 N <J T - 

API>tICABLE TO BRITISH INDIA. 

By SYED ameer ALI, m.a., c.i.k._, 

Barrister-at-Law, Judge of the High Court of Judicature at Fort It iUmm in Bengn 

AND 

J. G. 'WOODROFFE, m.a., b.c.l., 

Barrhter-at-Law, Adwcaie of the Bigh Cimrt at , • .j 

This ^ork is intended to supply what the authprs hclieyo to lie a ant in 11 - 
iirote^ision —namely, a book on the Law of Evidence Jor v.^p ai ioot, wtiiui 
Ihall be concise, condensed, of small bulk, convenient to handle, and, abo\c all, 

^^’This'^result the authors hope to accomplish by the avoidance of all extended 
treatment of matters which in actual practice have ^but rarely to be dealt yt , 
or which, not strictly belonging to the Law of Evidence are not piopeiD the 
subiect of a work on such law : as also by the avoidance of matters which aie ut 
purely antiquarian and historical interest, where and whenever ref crcnco to such 
matters is not absolutely necessary to the understanding of 
law : w^hen so necessary, the reference wull be of the briefest, in hko niann a 
the principles upon which the specific rules of Evidence arc founded will be 
dealt with in immediate connection with those rules (as they are containcfl in 
the various sections of the Evidence Act) briefly and only to the extent neces- 
sary to a correct interpretation of those sections. In the matter ot Laso-uu'r 
this work will, it is hoped, be found to be exhaustive ; but an attempt wuli bo 
made, by classifying and subordinating cases, to avoid tlm confusion so 
result from the great mass and, in many instances, conflicting character of tni.s 
law. All rules of Evidence saved by, but not contained ip, the Evidence Act 
will be collected together and form the subject of a special chapter. Lastly, 
every endeavour will be made, by means of form and scheme of treatment, 
arrangement of paragraphs, use of type, and a full Index, to make the ^ 

service and of that practical character which it is the wish of its authors that it 
should attain. 
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Sro, cloth. Ih. 5. 

REVENUE SALE LAW 

OF 

LOWER BENGAL, 

Comprising Act XI of 1859, Bengal Act VII of 1868, Bengal 
Act VII of 1880 (The Public Demands Becoverj Act), and 
tlie Unrepealed Eegiilations and the Pailes of the Board of 
IleYenue on the subject. 

EDITED WITH NOTES BY 

WILLIAM E. H. FORSYTH, Esq.. 

Of the Inner Temvle, Bavrister-at-Laio. 

' Demy ^ro, cloth. Ds. 7. 

THE 

NORTH-WESTERN PROVINCES RENT ACT: 

BEING 

ACT XII 0? 1881, AS AMPINDED BY ACT XIV OF 1886. 
WITH KOTDS, 4m. 

By H. AV. REYNOLDS, C.S. 


Demy Sivo cloth. Rs. 5. 

THE 

PROBATE AND ADMINISTRATION ACT; 

BEING 

ACT V OF 1881. 

WITH ROTES. 

EDITED BY THE LATE 

W. E. H. FORSYTH, Esq., 

And prepared for Pnhllcation by 

F. J. COLLINSON, Esq., BarristevAtt-Laiv. 

THIRD EDITION. 

Revised, Enlarged and Annotated. Demy Svo. Rs. 5-S. 

OUTLINES OF 

MEDICAL JURISPRUDENCE 

FOR INDIA. 

By 

J. D. B. GIlIBBLE, M.O.S., 

AND 

PATRICK HEHIR, M.L., F.R.C.S. 
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8ro. its. 5-8 ; interleared JRs. 6. 

MANUAL OF 

THE REVENUE SALE LAW 

AND 

CERTIFICATE PROCEDURE OF LOWER BENGAL; 

Being Act XI of 1859 ; Act VII, B.O., of 1868 ; and Act VII, B.C., 
of 1880 ; The Public Demands Eecovery Act, including Selections 
from the Kules and Circular Ordei's of the Board of Kevenue. 

IVnW NOTES. 

By W. H. GRIMLEY, B.A., C.S. 

Sup. Roycd Svo^ cloth, gilt, Vol. VII, ISOO-OI. 

1 DI&EST OE imiM LAW'oASES; 

CONTAINING 

HIGH COURT REPORTS AND PRIYY COUNCIL REPORTS 
OF APPEALS FROM INDIA, 1887-1889, 

WITH AN INDEX OF CASES. 

Compiled by 

JOSEPH A^ERE WOODAIAN, 

Of the Middle Temple, Barrister-aULau', and Advocate of the 
High Court, Calcutta. 


Svo, cloth. 2ls. 12; Post-free, Es. 12-6. 

THE 

LAW OF INDIAN RAILWAYS 

AND COMMON CARRIERS: 

A COMMENTARY UPON THE INDIAN RAILWAY ACT OF 1879 
THE CARRIERS’ ACT OF 1865. AND THE ACT KNOWN 
AS LORD CAMPBELL’S ACT (XIII OF 1865), 

’rogether with such Sections and Quotations from the Merchant Shipoina 
Act, the Contract Act, the Railway Act, and Canal Traffic Act, OivU 
Procedure Code, Court-Fees Act, and the Statute of Limitation, as apply 
to Carriers by Land and Water. 

By W. G. MAGPHERSON, Esq. 

REVIEW. 

h. i A'!*?;', ** ^‘"1 succinct manner with a subject of which 

he IS specially fitted to treat, and he seems to iuive spared no pains to make his 
work at once a reliable and exhaustive practical law book . 

Bortiou O- hA '■* ‘'"suticn and due appreciation of that 

Id'-Asiairamom edification it is more particularly intend- 
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Reciseil Edition (1892). Foap. Svo. 11s. i. 

THE EOGICET 

PENAL, CRIMINAL PROCEDURE 

AND 

POLICE CODES, 

ALSO 

THE WHIPPING ACT, AND THE RAILWAY SERVANTS’ ACT ; 

BEING 

Acts XLV of 1860 (with Amendments), X of 1882, V of 1861, 
VI of 1861, XXXI of 1867, and X of 1886. 

WITH A OENERAL IFF EX. 

New Edition (1S91). 16wo, cloth. Rs. 4. 

■ TH.B POGICET 

CODE OP CIVIL LAW, 

COJfiTAINING 

The Civil Procedure Code (Act XIV of 1882). 

The Court-Fees’ Act (VII of 1870). 

The Evidence Act (I of 1872). 

The Soecific Eelief Act (I of 1877). 

The Limitation Act (XV of 1877). 

The Stamp Act (I of 1879). 

IV IT II A GENERAL INDEX. 

Keiliiced in Price to itg. Post-free, Its. 

THE 

CODE OP CIVIL PEOCBDUEE 

(ACT X OF 1S77), 

WITH NOTES AND AFPENDIX. 

By Hon’ble L. P. DELVES BROUGHTON. 

WITH 

A Snppleineiit oontnininn the amondtd Sections in Act XII op 18/9, 
and Act Xir />/ 18S2. 
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THE TEXT-BOOK FOR GOVERNMENT EXAMINATIONS. 

Crown ^ro. clotJ}. Hr. Fost-frrr, A.s*. 3-:^. 

INTRODUCTION 

TO THE 

RE&TILITIOIS OF THE BESGIE CODE. 

Bt C. D. field, M.A., LL.l). 

CONTENTS. 

Chapter I. — The Acquisition of Territorial Sovereignty by the English 
in the Presidency of Beng-al. 

.. II. — The Tenure of Land in the Bengal Presidency. 

,, III, — The Administration of Land-revenue. 

lY. — The Administration of Justice. 


Thick ^ro. Atn 10. 

THE P K A C T I C E 

OF THE 

PRESIDENCY COURT OF SMALL CAUSES OF CALCUTTA, 

UNDER THE 

PRESIDEECT SMiLL CiUSE COURTS’ ACT (XY OF 1SS2), 

WITH NOTES AND AN APPENDIX, 


By R. S. T. MacEWEN, Esq., 

Of Lincohvs Inn. Barvi.Hter-at-Laio. one of the Jndtjes of the Prc.sidcm^t/ 
Court of Small Can.^cs of Calcutto, 


Jtoyal 8vo, cloth, Pn. 9, 

Second Edition. Periled, Pe-ioritcan, and much Eiilar(jcd, 

THE 

1,AW Of RENT AND llUVENOE Of BliNGAI,: 

Being the Bengal Tenancy Act, Patni Laws and other Boveniic 
Acts, with Notes, Annotations, Judicial liulings and Rules of the 
Local Government, High Court, and the Board of Re venue. 

By Baboo KEBAR NATH ROY. 


In Demy 8vo. Second Edition. Cloth gilt. Rn. 7-8. 

A MANUAL OF THE INDIAN ARMS ACT 

(iACT XI 1878). 

With Notes and Rules and Orders of the Imperial and Loca 
Governments on the subject. 

By W. HAWKINS, Esq. 
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'J'lcn VclinNCi^. Imperial SviK cloin . Na. :20. 

DI&EST OE IBBIAB LA¥ liJEOfiTS, 

A COMPENDIUM OE THE PULINGS OF THE HIGH COUPT OF 
CALCUTTA AND OE THE PPIVY COUNCIL, 1831 to 1876. 

By D. SUTHEELAND, Esq., 

JBarrister-at^ZaiOi Middle Temple^ Editor of The Weeldy Reporter f 
Full Rench Rulings! ''Judgments of the Privy Council f S^'c, 

Yol. I, 1831 to 1876, Rs. 8. Vol. II, 1876 to 1890, Rs. 12. 
Tlie only Digest which shows on tlie faca of each ruling where it 
has been followed, approved, over-ruled, dissented from, explained, or 
relerred to ; and afiords facilities, by means of cross-references, of 
Sf)eedily getting at a particular case. 

PRIVY COUNCIL JUDG-MENTS. 

From 1831 to 1880. 

HJDaMENTS OF THE PPJYY COUNCIL 

ON APPEALS FROM INDIA. 

By D. SUTHERLAND, Esq, 

The 1st Volume of Sutherland’s Privy Council Judgments, which has 
been out of print for some time has just been re-printed. It contains 
valuable rulings on a})peals from India, from 1831 to 1867, and by some 
of the most eminent Judges in England, viz., Lords Brougham, Langdale, 
Campbell, Lansdowne, Denman, Wensleydale, Chelmsford, Westbury, and 
Lord Justices Knight Bruce, Turner, &c. Some of these judgments were 
taken from the Polio edition formerly in the Library of the late Sadder 
Court, Calcutta, and do not appear in any of the other published Deports. 

The set of 3 vols. stitched 20 Es. : each vol. stitched Es. 8. 


R Offal Srn, cloth. 7?.s'. 16. 

THE RULES AND ORDERS 

OF THE 

HIGH COUIUr OF JUDICATUBE AT FORT WILLIAM IN 
BENGAL, IN ITS SEVERAL JURISDICTIONS, 

Including such of the Rttles of the late Supreme and Sudder 
Courts as are still in force, and Forms, with an Abstract of the 
Charter, 14 Geo. Ill, the Charter Act and Charter of the High 
Court, the last Vice-Admiralty Commission, &c. 

WITH NOTES. 

By R. BELCHAMBERS, 

Registrar, etc., of the High Court in its Original Jurisdictiou. 
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' 8tv>. .^f^ioed. -i* 

DECLARATORY DECREES: 

BRING- 

AN DS.TENDBD COMMENTARY ON SECTION XV. CU1)I'< Ot (jIVIR 
PROCEDURE. 1877. 

By L. P. delves BROUGHTON, 

J3(irristi‘r-cit-L(nr. 

Jdoyal Svo. doth, Uttered. Ji’-s’. 12. 

an tnteoduction to the 

DUTIES OF MAGISTRATES AND JUSTICES OF THE 
PEACE IN INDIA. 

By Sir P. BENSON MAXWELL, Kt. 

SPECIALLY EDITED FOR INDIA. 

By the Hon’ble L. P. DELVES BROUGHTON, 

Bavrister-at-Law. 


Second Edition. cloth. Rs, 2, 

.A. O-LOSSA-R.'^ 

OF 

MEDICAL AND MEDICO- LEGAL TERMS 

INCLUDING 

THOSE MOST FREQUEETLY MET WITH IN THE COURTS. 

COMPILED BY 

K F. HUTCHINSON, M.D., 

Surgeon- Major, Bengal Army. 
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Second Edit Eev.lsed,\^^'2. Crown cloth . Re, 1. 

A CHAUKIDARI MANUAL: 

BEING 

A.CT VI, B.C, OF 1870, 

AS AMENDED BY 

ACTS I, B.C., OF 1871, 1886, & 1892, 

Sec, 45, Code of Criminal Procedure, and S, 21, Regulation XX of 7817, 

WITH 

NOTES, RULES, GOVERNMENT ORDERS, AND INSPECTION NOTES. 

By G. TOYNBEE, Esq., 

* hlagisiraU of Hooghly. 


Denuj 8vo, cloth. Rs, 8. 

POSSESSION IN THE CIVIL LAW, 

ABEIDGED FROM THE TREATISE OF VON SAVIGNY. 

To whicli is added the Text of the Title on Possession 
from the Digest, with Notes. 

Compiled by 

J. KELLEHER, Esq., Bengal Civil Service. 


Rcm)j Sro, cloth. Ra. S. 



BY 


J. KELLEHER, Esq., Bengal Civil Service. 


TAGORE LAW LECTURE, 1891. 


Rotfal 8i'(>, cloth. Rearly ready. 

Tin; HINDU LAW OF ENDOWMENTS. 

IlY 

PANDIT PRANNATH SARASAYATL 



jO Thacker^ Spink and Co., Cakn//tZ. 

Sixth Edition, Revised ami Enlarged, 8ro, edoth. Rs, VA. 

INDIAN CRIMINAL LAW 

With Notes on Evidence, Forms of Charges and Indian and Er 4 ;l;;di 
Cases up to the latest possible date before publication. 

By M. H. STAltLINB:^, B.A., LI..B., 

Barrister-at~Law and Clerk of the Cronni, IL.gh Caarf, llhu^iig 
Demy Sen. hnurdr. Ih. <H. 

A COMPENDIUM OF THE HAW 

SPECIALLY RELATING TO 

THE TALUQDARS OF ollDH: 

With a full lutroductiou, Notes, and Appendices. 

BY 

JOHN HASKELL WALTER SYKES, LLB. (Lcnil), 

Of Dhicolfds Inn, JJarrlstcr-nt-Luir. 
and Advocate, High Court, Procinees, India 

Demy 8vo, cloth (1871). Its. lu. 

THE 

LAW OF DIVORCE IN INDIA; 

BEIJTG 

The Indian Divorce Act with Notes of Decided Oases on all biMUchen 
of the Law Relating to Matrimonial Suits applicable to India and with 
Forms of Pleading. 

By C. C. MACRAE, B.A., 

Barrister-at-Law. 

— - - \ 

In Cromn Svo. cloth. Rs. 4 - 4 . 

OUR 

ADMINISTRATION OF INDIA, 

' - AH ACOOUHT OP THE 

CONSTITUTION. AND WORKINO , OF THE OIYIL DEFARTMBNTS 
OF THE INDIAN GOYEENMENT, “ 

JRtA S])ccial reference to the Work and Daties of a District Ofhcer 
in Bengal, 

By H. rSlTLlPg, O.S., 

Author of “ Manual of tH-iminat Law.'’ “ Manual of Rooouno 

'.CoUeetorate Law." 
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LEGISLATIVE ACTS. 


INDIAN INSOLVENT DEBTOR’S ACT (Vio. Cap. XXL 9th 

JnuelSlS). Royal Svo. Stitched. Re. 1-8, 

INDIAN EVIDENCE ACT; being Act I of 1872, as amended by 

Act XVIII of 1872. Crown Svo. As. 12. 

INDIAN LIMITATION ACT; being Act XY of 1877, as amended 

by Act XTI of 1879. Crown Svo, As. 8 , 

INDIAN STAMP ACT (No. I of 1879). Crown Svo. As. 8. 

INDIAN REGISTRATION ACT; being No. Ill of 1877, as amended 

by Act XII of 1879. Crown Svo. As. 8, 

INDIAN INCOME-TAX (Act II of 1886). With Eules by the 

Government, of India and the Beiig'al Govenunent. Table of Con- 
tents. Royal Svo. As. 12. 

INLAND EMIGRATION ACT (I of 1882), as amended by Act YII 

of 1898 with Act XIII of 1859. Breaches of Contract by Artificers, 
etc.. Act I of 1880, B. 0., Sanitation of Emigrants and the Assam 
Laud and Revenue Regulation (of 1836). Crown Svo, cloth. Rs. 2. 

BENGAL TENANCY ACT (B.C., No. YIII of 1885), With Table 

of Contents and Index. Royal Svo. Re. 1. 


LEGISLATIVE ACTS, 

P'uhlished Annually 

In Continuation of Mr. Theobald’s Edition. Royal Svo, cloth. 


Acts for 1874: With Tables of Contents and Index, Rs. .5 0 


1875 

1876 

1877 

1878 

1879 

1880 
1881 
1882 
1883 
1881 

1885 

1886 

1887 

1888 

1889 

1890 

1891 

1892 

1893 


5 0 

6 0 

10 0 

5 0 

5 0 

1 0 

8 0 

U 0 

5 0 

5 0 

5 0 

5 0 

5 0 

4: 0 

7 0 

6 0 

6 0 

2 0 

2 8 
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TBE INDIAN TARIFF ACT, 1894. 
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AN 

INCOME-TAX MANUAL; 
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WITH NOTES. 
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Crown 8'ix), cloth. Ps. 2. 

THE 

INLAND EMIGRATION ACT, 

AS AMENDED BY ACT VII OF 1893. 
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ArtiAcers-AAhf T of 188,9,. B.C., Sanitation of Emigrants — Assam 
Band adiri^vahvie.Regtilation, 1886. 

. ^ V: THAOKfeSt^ SHNE & CO., CALCUTTA. 



